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UNITED STATES BANKRUPTCY COURT
MIDDLE DISTRICT OF FLORIDA
FORT MYERS DIVISION

In re:
Case No. 9:08-bk-04360-MGW
ULRICH FELIX ANTON ENGLER;
PRIVATE COMMERCIAL OFFICE, INC.
PCO CLIENT MANAGEMENT, INC. Chapter 7

Debtors.
/

CONFIDENTIALITY ORDER

Upon the stipulated submission of Robert E. Tardif, Jr., as Chapter 7 Trustee (the
“Trustee”), and Wells Fargo Bank, N.A., as successor-by-merger to Wachovia Bank, N.A. (“Wells
Fargo”), and for good cause shown, including the parties’ assertion that discovery in this matter
may include confidential material including materials of a proprietary and commercially sensitive
nature, which should be protected from disclosure, under the authority of Fed. R. Bankr. P. 7026(c),
for the purpose of protecting confidential and sensitive information and facilitating discovery, IT IS
HEREBY ORDERED as follows:

1. This Protective Order applies to all information, documents, electronically stored
information, and things (as Fed. R. Bankr. P. 7034(a)(1) defines those terms; hereinafter,
“documents and information” or “information”) produced or disclosed in connection with the
proceedings in and related to the above-captioned bankruptcy proceeding, including deposition
testimony, testimony taken at a trial or hearing or other proceeding, declarations, affidavits,
interrogatory answers, responses to written discovery, documents, and other materials or requests
subject to discovery under Fed. R. Bankr. P. 2004 and 7026 through 7037 or otherwise produced,

presented, served, submitted, or filed in this matter.
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2. No provision in this Protective Order shall be construed as requiring the production
or disclosure of any documents or information.

3. A party’s compliance with the terms of this Order shall not operate as an admission
that any document or information is or is not: (a) confidential; (b) privileged; or (c) admissible in
evidence at trial or hearing or other proceeding.

4. Each producing or disclosing party or non-party (hereafter “Source”) may designate
as “CONFIDENTIAL” any documents or information, or portions of any documents, produced or
disclosed by the Source in this case.

5. The designation “CONFIDENTIAL” may be applied to documents and information
that the Source reasonably believes are non-public and of a proprietary, commercially sensitive
nature. A non-designating recipient must use and disclose information designated as
“CONFIDENTIAL” only in accordance with this Protective Order until such designation is
modified as provided hereunder or as ordered by the Court. Summaries, copies, abstracts, or other
references to documents or information designated as “CONFIDENTIAL” shall likewise be used
and designated as “CONFIDENTIAL” whenever they are derived in whole or in part from or refer
to material designated as “CONFIDENTIAL.” All documents and information designated as
“CONFIDENTIAL” or otherwise subject to treatment as “CONFIDENTIAL” hereunder may be
hereinafter referred to as “Confidential Information.”

6. On paper documents, tangible things (other than media for storage of electronically
stored information), or any written responses to discovery or other papers (such as motions, briefs,
pleadings, etc.), a designation of Confidential Information under this Protective Order shall be made
by stamping or labeling each page of the document containing Confidential Information as

“CONFIDENTIAL? prior to its production, disclosure, service, or filing.
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7. For documents produced, disclosed, or served as PDF or TIFF (or the like) images
stored on a compact disc or similar device, a designation of CONFIDENTIAL under this Protective
Order shall be made by including a conspicuous legend or header/footer to each individual page or
image as appropriate.

8. Any and all Confidential Information obtained in the above-referenced case shall be
used by all receiving persons solely for the presentation, prosecution, or defense of the claims,
positions, and contentions in this case and all related or future proceedings between the Trustee and
Wells Fargo, N.A. relating to Wells Fargo N.A.’s relationship with the Debtors and shall not use the
information for any other purpose whatsoever.

9. Except as permitted by this Protective Order: Access to and disclosure of
Confidential Information shall be limited by the receiving party to: (i) employees or former
employees of the debtor who agree to be bound by the terms of this Order; (ii) the attorneys,
paralegals, and secretarial and clerical employees (including personnel of retained photocopying,
graphics, or litigation-support firms) of counsel representing any party in this case that has agreed to
be bound by the terms hereof; (iii) court reporters or videographers and their staff retained to
transcribe or record deposition or other testimony in connection with this case; (iv) the Court and
any person employed by the Court whose duties require access to such information or materials; (v)
any person specifically identified and authorized in writing by the Source; (vi) consulting or
testifying experts and their staff retained by a party in connection with this action who agree to be
bound by the terms hereof as provided below; and (vii) any person who is shown on the face of the
Confidential Information material to have authored or received the Confidential Information
material sought to be disclosed to that person; and (viii) any person deposed or who otherwise

testifies under oath in this action or any future proceedings between the Trustee and Wells Fargo
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N.A., regarding Wells Fargo N.A.’s relationship with the Debtors and the Deponent’s counsel who
agree to be bound by the terms of this Order; (ix) on a need-to-know basis, a party (if an individual),
or a party’s officers, directors, or employees who are actively involved in the prosecution or defense
of any claim, position, or contention at issue in this case or any related proceeding.

10. To the extent any party’s expert witness needs to review Confidential Information in
connection with his or her work for this case, said expert may keep the Confidential Information
only for as long as reasonably necessary for his or her work in this case, and then must immediately
return the Confidential Information to counsel for that party.

11. Whenever Confidential Information is to be discussed or disclosed in a deposition,
the Source may require the exclusion from the room of any person who would not be entitled to
received the Confidential Information under this Protective Order. A Source may designate
portions of depositions as CONFIDENTIAL if that designation is made when the deposition is
taken or within a reasonable time after first receiving a copy of the transcript of such testimony,
providing written notice to all receiving parties and the court reporter of the pages and lines of the
transcript that contain Confidential Information. Such designation shall be specific as to the
portions to be protected. The court reporter shall make appropriate notations of confidentiality on
the transcript in accordance with the designations supplied and additionally note on the cover of the
transcript that it contains confidential information subject to a Protective Order.

12. Inadvertent disclosure of Confidential Information does not waive the confidentiality
and protection otherwise attached to the information. Upon a Source’s discovery that information it
produced was not correctly designated, or was not designated at all and the Source believes that it
should have been, that Source shall promptly provide notice in writing to the other parties that the

information was inappropriately designated or not designated. The Source shall then have ten
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business days in which to re-designate and re-produce the information. In the interim, the
information shall not be used in a manner inconsistent with the notice. The obligation to treat such
material pursuant to the corrected designation shall be prospective only.

13. All documents, discovery, testimony, or information designated as CONFIDENTIAL
under the terms of this Protective Order that are filed with the Court, and any pleadings, motions,
affidavits, briefs, memorandum, transcripts, testimony, or other papers filed with the Court
containing or disclosing any such information, shall be filed under seal in the manner set forth for
filing sealed pleadings under the Local Rules and CM/ECF procedures, and will be kept under seal
until further Order of the Court.

14. Any party intending to use Confidential Information at any hearing or trial shall
provide no less than five (5) business days written notice to the Source of such intended use and
shall not use during this notification period or while any request to seal Confidential Information is
being considered by the Court.

15.  The subsequent inadvertent disclosure of any document, testimony, or pleading filed
under seal shall not operate as a waiver of confidentiality. A party that inadvertently neglects to file
documents under seal may cure that error by having the Clerk of Court mark the documents as filed
under seal and remove them from public access on the CM/ECF system or, failing that, withdrawing
the public filing and re-filing documents under seal within five business days of discovering or
being notified of the error, without facing sanctions.

16.  Except as permitted by this Protective Order or other Order of the Court, no person
who receives documents or information designated as CONFIDENTIAL may disclose such
documents or information to any other person who is not otherwise permitted by this Protective

Order to receive or have access to Confidential Information, unless and until such designation is
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removed by the Source originally making the designation or the Court enters an order permitting or
ordering disclosure.

17.  Any and all persons to whom the Confidential Information is disclosed shall first be
given a copy of this Protective Order, and the person shall read the Protective Order and agree in
writing to be bound by its terms prior to the disclosure to them of any of the Confidential
Information or the contents of same. Counsel for all receiving parties shall be responsible for
obtaining, prior to disclosure and as a condition thereof, the written agreement to be bound by the
terms of this Protective Order of any person to whom any Confidential Information is disclosed
(other than those persons identified in paragraph 9). Such written agreement shall be in the form
annexed hereto as Attachment A. B

18. Except when filed with the Court in accordance with Paragraph 15, Confidential
Information belonging to any other person received hereunder shall be stored at the offices of the
receiving party’s counsel and will be copied only by the receiving party’s counsel or counsel’s
direct staff or copying service retained for such purposes by counsel, except that the individuals
permitted to receive Confidential Information under Paragraph 9 may receive and store such
Confidential Information in their offices if such individuals take appropriate steps to prevent the
disclosure of Confidential Information to persons not authorized by this Protective Order to receive
it.

19. Nothing in this Order shall prohibit counsel for a party from disclosing Confidential
Information to any person who was an author, addressee, or carbon or blind copy recipient of such
document. Regardless of any designation under this Protective Order, if a document or testimony
makes reference to the actual or alleged conduct or statements of a person who is a potential

witness, counsel may discuss such conduct or statements with such witness without revealing any
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portion of the document or testimony other than that which specifically refers to such conduct or
statement, and such discussion shall not constitute disclosure in violation of this Protective Order.

20. The following procedures shall govern any challenges to confidentiality
designations:

A. A party shall not be obligated to challenge the propriety of a
CONFIDENTIAL designation at the time made.

B. If any party reasonably believes that a document or information should not be
designated as CONFIDENTIAL the objecting party shall consult with the designating party
to attempt to resolve their differences.

C. If the parties are unable to reach an accord as to the proper designation of the
material, the designating party may move the Court for an order confirming confidentiality
designation within 10 days of the time the designation is challenged. Until the Court rules,
the confidentiality designation made by the Source shall remain in effect until the Court

Iparty @%@)

rules on a timely filed motion. If the designating fails to so move or the Court refuses to

allow confidentiality, then the confidentiality status shall terminate.

21. Nothing in this Protective Order shall prevent a party from using or disclosing its
own information in the course of this proceeding, as it deems appropriate, without impairing the
confidentiality obligations imposed upon all other parties and persons subject to this Protective
Order. Once a party has disclosed its confidential information publicly, that information will no
longer be deemed confidential.

22. The designation of documents, discovery, information, or testimony as

CONFIDENTIAL shall not in any way constitute a waiver of any objection to otherwise improper
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discovery in this case, whether such discovery is oral or written, nor will such a designation
constitute a waiver of any objection to the admissibility of such information.

23. Should any person who receives Confidential Information subject to this Protective
Order receive any informal request or civil process seeking such information, prior to responding
thereto, such person shall promptly serve written notice of the receipt of such request on counsel for
all parties hereto in order to allow such parties to move an appropriate court, authority, or tribunal
for a ruling regarding the necessity of compliance therewith. Absent a ruling from the appropriate
court, authority, or tribunal on any such motion, the person or party receiving the request shall not
disclose Confidential Information in response thereto and shall thereafter do so only insofar as the
court, authority, or tribunal may direct.

24, Non-parties who are requested to produce confidential or proprietary information, or
whose information is otherwise requested in this case, may avail themselves of the provisions of
this Protective Order the same as any party, provided that such non-parties submit to the jurisdiction
of the Court for purposes of enforcing this Protective Order. They will thereafter be governed by
the terms of this Order as a Source.

25. Any party or non-party may apply to the Court for additional protection with respect
to Confidential Information beyond that provided for herein. Entry of this Protective Order is
without prejudice to the right of the parties to apply for future modifications of this Protective
Order.

26. The provisions of this Protective Order, as proposed, shall be binding upon the
parties and counsel immediately upon stipulation hereto by their respective counsel, as though

signed and entered by this Court.
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217. This Protective Order shall continue and be binding throughout and after the
conclusion of the above-referenced proceeding, including any appeals. Within ten (10) days of final
termination of this case and all related proceedings, the parties must destroy or return to each
Source all documents or other materials containing Confidential Information produced by that
Source and, upon request of that Source, shall so certify within ten (10) days of termination of this
case and all related proceedings. This requirement applies whether or not such Confidential
Information contains attorney-work product. However, any such attorney-work product may be
redacted from Confidential Information before it is returned to the Source. Within ten (10) days
after the conclusion of the above-referenced lawsuit, any notes or other writings that reflect the
Confidential Material, including all copies thereof, must be permanently destroyed.

28. This Protective Order shall survive conclusion of the above-referenced proceeding,
and the Court shall retain jurisdiction to resolve any dispute concerning the use of information
disclosed hereunder.

29. The Source shall have the right to enforce this Protective Order by obtaining
injunctive relief without the necessity of posting any bond or other security and without waiving or
limiting any other rights or remedies the Source may have with respect to any breach or violation of
this Protective Order.

) ] ) July 21,2011
DONE AND ORDERED in Chambers in Tampa, Florida, on .

Honorable Michael G. Williamson
United States Bankruptcy Court

WP1 402785v2 06/20/11


mmary
MGWSIGN

djohnson
DateStamp


Case 9:08-bk-04360-MGW

Copies furnished to all counsel! of record
on the attached Service List

Thomas A. Tucker Ronzetti

Brett E. von Borke, Esq.

David A. Samole, Esq.

Special Litigation Counsel for the Trustee
Kozak Tropin & Throckmorton, P.A.
2525 Ponce de Leon, 9™ Floor

Miami, Florida 33134

Tel: (305) 372-1800

Fax: (305) 372-3508

Email: tr@kitlaw.com

Dated: June ﬂ , 2011
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Heather L. Ries
Counsel for Wells Fargo
Fox Rothschild LLP
Esperante Building
222 Lakeview Avenue, Suite 700
West Palm Beach, FL 33401
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ATTACHMENT A

ACKNOWLEDGMENT OF CONFIDENTIALITY DESIGNATIONS AND
AGREEMENT TO BE BOUND BY TERMS OF COURT ORDER

I , hereby acknowledge that I may receive confidential

information in connection with the following case: In re Ulrich Felix Anton Engler, et al., Case
Nos. 9:08-bk-04360-MGW, pending in the United States Bankruptcy Court for the Middle District
of Florida.

I hereby certify my understanding that if I receive designated confidential information, it is
being provided to me pursuant to the terms and restrictions of the Protective Order entered on

, 2011, in this case. I further certify that I have been given a copy of and have

read the terms of that Protective Order, that I agree to be bound by its terms, and that I submit to the
jurisdiction of the Court for purposes of enforcing that Protective Order. I understand that I am

subject to sanctions, including contempt, for violating the terms of that Protective Order.

Signature

Printed Name

Date

11
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SERVICE LIST

IN RE ULRICH FELIX ANTON ENGLER
CASE NO. 08-bk-04360-MGW

9:08-bk-04360-MGW Notice will be electronically mailed to:

C Stephen Allen on behalf of Defendant Mississippi Realty Trust
csapal @msn.com

Kirsten 1. Baier on behalf of Trustee Robert Tardif
kbaier @ fowler-white.com

Jeffrey P Bast on behalf of Defendant Fort Myers Lincoln Mercury, Inc.
jbast@bastamron.com, jdepina@bastamron.com; jeder @bastamron.com

Steven M Berman on behalf of Creditor FIDELITY NATIONAL FINANCIAL, INC.
sberman @slk-law.com

Alexandra D Blye on behalf of Plaintiff Robert E. Tardif, Jr., as Trustee for the Chapter 7
Bankruptcy Estates of Ulrich Felix Anton Engler and Private Commercial Office, Inc.
ablye @gjb-law.com

David C Cimo on behalf of Plaintiff Robert Tardif
dcimo@gjb-law.com, gjbecf @ gjb-law.com

Roberta A Colton on behalf of Attorney Ronald Neiwirth
racolton @trenam.com, jjcarminati @trenam.com

Robert F Elgidely on behalf of Accountant Soneet Kapila
relgidely @gjb-law.com, sanderson @gjb-law.com; vlambdin @ gjb-law.com;chopkins @ gjb-
law.com; ablye @ gjb-law.com

Joseph G Foster on behalf of Defendant Habitat For Humanity of Collier County, Inc.
ifoster @porterwright.com, smueller @porterwright.com; jpacheco @porterwright.com

Mariaelena Gayo-Guitian on behalf of Plaintiff Robert Tardif
mguitian @ gjb-law.com, chopkins @gjb-law.com; ktoland @gjb-law.com; ablye @ gjb-law.com

Charles G Geitner on behalf of Defendant SAI Fort Myers M, LLC
cgeitner @hinshawlaw.com, zharrington @hinshawlaw.com,tbelichki @hinshawlaw.com

Zachary A. Harrington on behalf of Defendant SAI Fort Myers M, LLC
zharrington @hinshawlaw.com
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Richard Johnston on behalf of Creditor Autoquest of Southwest Florida, Inc.
richard.johnston @fowlerwhite.com, cynthia.fereuson @fowlerwhite.com;
ann.greulich @fowlerwhite.com

William Lazenby on behalf of Defendant Monex Deposit Company, L.P.
wlazenby @eandflaw.com, aboucher @eandflaw.com

Stephen R Leslie on behalf of Defendant Angelika Neumeier-Fuchs
sleslie.ecf@srbp.com, srbpecf@srbp.com; mclift@srbp.com

Peter H Levitt on behalf of Creditor JPMorgan Chase Bank, N.A.
plevitt @shutts-law.com

David T Lupo on behalf of Defendant Reiner Straub
dlupo@cohenlaw.com, bwisher @cohenlaw.com

Helge Naber on behalf of Creditor Renate ZINK
helge.naber @naberpc.com, dawn.mcgee @naberpc.com

Ronald G Neiwirth on behalf of Petitioning Creditor Anneliese Schmitt
ren @fowler-white.com, mlf @fowler-white.com

Cory J Person on behalf of Defendant St. John the Evangelist Catholic Church
cperson @butlerpappas.com, jklages @butlerpappas.com

Heather L Ries on behalf of Interested Party Wells Fargo Bank, N.A.
hries @foxrothschild.com, mbird @foxrothschild.com

Norman L Schroeder on behalf of Creditor ALVION AG
nschroeder @nlsbankruptcy.com

Elliot D Schuler on behalf of Creditor Markus Hermanek
elliot.d.schuler@bakernet.com

Darrin R Schutt on behalf of Defendant Finduconsult AG
darrin.schutt@schuttlaw.com

Scott A. Stichter on behalf of Defendant Angelika Neumeier-Fuchs
sstichter.ecf@srbp.com, srbpecf@srbp.com; mclift@srbp.com

Douglas B Szabo on behalf of Creditor Diamond District, LLC
douglas.szabo @henlaw.com, maria.ficueroa@henlaw.com
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Robert E Tardif
rtardif @ comcast.net, graceheidkamp @ gmail.com; blkenney2 @comcast.net
rtardif @ecf.epigsystems.com

Robert E Tardif, Attorney for Trustee on behalf of Plaintiff Robert Tardif
rtardif @ comcast.net, graceheidkamp @ gmail.com; blkenney2 @comcast.net

Seth P. Traub on behalf of Creditor FIDELITY NATIONAL FINANCIAL, INC.
straub @slk-law.com, khobolth @slk-law.com

United States Trustee - FTM7
USTPRegion21. TP.ECF@USDOJ.GOV

John L Urban on behalf of Creditor Congro Finanz AG
urban @urbanthier.com, bryan @urbanthier.com; abosi @urbanthier.com; deliz@urbanthier.com;
menichiello @urbanthier.com

Mark David Schellhase on behalf of Interested Party SunTrust Bank
mark.schellhase @ gray-robinson.com, fiona.johnson @ gray-robinson.com






