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UNITED STATES BANKRUPTCY COURT
MIDDLE DISTRICT OF FLORIDA

JACKSONVILLE DIVISION

In re:

EVALUATION SOLUTIONS, LLC Case No.: 3:13-bk-00446-JAF

Jointly Administered with Case
ES APPRAISAL SERVICES, LLC, No. 3:13-bk-00447-JAF

Chapter 7

Debtors.
_____________________________________/

MOTION TO APPROVE SETTLEMENT AGREEMENT BY
AND AMONG THE CHAPTER 7 TRUSTEE, SUMMIT FINANCIAL

RESOURCES, L.P. AND JPMORGAN CHASE BANK, N.A.

G. L. Atwater, the duly appointed chapter 7 trustee (the "Trustee") of Evaluation

Solutions, LLC ("Evaluation Solutions") and ES Appraisal Services, LLC ("ES Appraisal"), the

debtors in the above-captioned cases (collectively, the "Debtors"), hereby moves (the "Motion")

the Court pursuant to Rule 9019(a) of the Federal Rules of Bankruptcy Procedure (the

"Bankruptcy Rules") for the entry of an order approving the settlement agreement (the

"Settlement Agreement")1 by and among the Trustee, Summit Financial Resources, L.P.

("Summit") and JPMorgan Chase Bank, N.A. (“JPMorgan Chase” and together with the Trustee

and Summit, the “Parties”). In support of this Motion, the Trustee represents as follows:

JURISDICTION AND VENUE

1. This Court has jurisdiction over this Motion pursuant to 28 U.S.C. §§ 157 and

1334. This matter is a core proceeding pursuant to 28 U.S.C. § 157(b). Venue is proper before

this Court pursuant to 28 U.S.C. §§ 1408 and 1409.

2. The statutory predicate for the relief requested herein is section 105(a) of title 11

1 A copy of the Settlement Agreement is annexed hereto as Exhibit 1.
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of the United States Code (the "Bankruptcy Code"), as complemented by Bankruptcy Rule

9019(a).

STATEMENT OF FACTS

A. Background

3. Evaluation Solutions was formed in 2005 as a provider and facilitator of

customized programs for mortgage servicers and lenders through use of a proprietary service

platform developed to deal with real estate valuation challenges.

4. ES Appraisal is Evaluation Solutions' wholly-owned affiliate and acted as the

appraisal arm of the business while Evalutaion Solutions' operations focused on brokers price

opinions and value reconciliations.

5. On January 25, 2013 (the "Petition Dates"), the Debtors filed voluntary petitions

seeking relief under chapter 7 of the Bankruptcy Code in the United States Bankruptcy Court,

Middle District of Florida, Jacksonville Division (the “Bankruptcy Court”), thereby commencing

the bankruptcy proceedings jointly administered under Case No.: 3:13-bk-00446-JAF

(collectively, the “Bankruptcy Cases”).

6. On January 28, 2013, G. L. Atwater was appointed Trustee in each of these

chapter 7 cases.

B. The Summit Loan and the Debtors' Obligations Thereunder

7. On or about November 30, 2011, Summit agreed to extend credit in the sum of

$2,000,000 to the Debtors and Capital Consulting Services, Inc. ("Capital Consulting", and

together with the Debtors, the "Borrowers") in the nature of a revolving line of credit pursuant to

that certain Loan and Security Agreement (the "Security Agreement").

8. Summit alleges that by the Security Agreement the Borrowers granted to Summit
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a security interest in and to, among other things, the Collateral,2 which includes, without

limitation (a) Inventory, (b) Accounts, (c) Equipment, (d) all general intangibles, including any

and all patents, trademarks and copyrights (registered or unregistered), trade secrets, domain

names, and addresses, and intellectual property licenses; (e) Financial Obligations, and (f) all

balances, deposits, debts, or any other amounts or obligations of Summit owing to the

Borrowers, including, without limitation, any Reserve, whether or not due.3

9. The Loan is evidenced by, among other things, that certain Promissory Note (the

"Note") dated as of November 30, 2011, and executed by the Borrowers in favor of Summit.

10. Summit alleges it perfected its interest in the Collateral by, among other things,

filing a UCC-1 Financing Statement with the Florida Secured Transaction Registry on October

21, 2011, File No. 2011-05532583, and subsequently amended on November 29, 2011 and

November 30, 2011, File Nos. 2011-05739102 (collectively, the “UCC”).

11. On or about November 30, 2011, Bryan F. Guckavan executed that certain

Guarantee (the “Guckavan Guarantee”) dated as of November 30, 2011, wherein Guckavan

“absolutely and unconditionally guarantees to [Summit] that Borrower[s] shall promptly and

fully perform, pay and discharge the Indebtedness. If Borrower[s] fails to pay any Indebtedness

promptly as the same becomes due, Guarantor agrees to pay the Indebtedness on demand”.

12. On or about November 30, 2011, James A. Moore executed that certain Guarantee

(the “Moore Guarantee”) dated as of November 30, 2011, wherein Moore “absolutely and

unconditionally guarantees to [Summit] that Borrower[s] shall promptly and fully perform, pay

2 Capitalized terms used but not defined herein shall have the respective meanings ascribed to them in the Loan
Documents (as defined below).

3 The Trustee is currently in possession of approximately $177,070.00 (the "Bank Account Collateral"). Pursuant to
the Loan Documents (as defined below), Summit contends that the Bank Account Collateral constitutes Summit's
cash collateral pursuant to section 363(a) of the Bankruptcy Code.
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and discharge the Indebtedness. If Borrower[s] fails to pay any Indebtedness promptly as the

same becomes due, Guarantor agrees to pay the Indebtedness on demand".

13. On or about July 12, 2012, Summit, Borrowers, and Guarantors agreed, among

other things, to increase the amount of the Loan to $2,500,000 as evidenced by, among other

things, that certain Amended and Restated Promissory Note (“Amended Note”), First

Amendment to Loan and Security Agreement (“Amended Security Agreement”), and Consent

and Agreement of Guarantor (“Guarantor Consent”).

14. In connection with the foregoing amendments, Summit alleges that a UCC-1 was

filed on July 18, 2012 (the “Amended UCC”) with the Florida Secured Transaction Registry, File

No. 2012-07161282, amending the UCC.4

15. By letter dated December 28, 2012 (“Notice of Default and Demand for

Payment”), Summit provided Borrowers with notification that Events of Default have occurred

under the Loan Documents, including, without limitation, Borrowers had ceased their business

operations.

16. Summit also notified the Borrowers that it was exercising its rights and remedies

under the Loan Documents and had, among other things, foreclosed upon its security interest in

certain of the Collateral, including, without limitation, all of the Borrowers’ Accounts.

17. Summit further made demand upon Borrowers to stop collecting payments on

Accounts, tender any payments that they have collected or may collect on any Account to

Summit, and not interfere with Summit’s rights and efforts to collect payments on all Accounts.

18. Summit alleges that it also notified the Debtors’ account debtors, including

JPMorgan Chase, by letter dated December 28, 2012, that, among other things, Summit had

4 Collectively, the Note, Security Agreement, UCC, Guckavan Guarantee, Moore Guarantee, Amended Note,
Amended Security Agreement, Guarantor Consent and Amended UCC, together with any other documents or papers
evidencing or securing the Loan are collectively referred to herein as the “Loan Documents”.
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foreclosed upon its security interest in all of the Evaluation Solutions' Accounts and demanded

all payments on all the Evaluation Solutions' Accounts to be sent to Summit.

19. Summit alleges as of January 25, 2013, the amount due under the Loan

Documents is not less than $2,216,939.09, which comprises (i) $2,212,200.99 in principal; and

(ii) $4,738.10 in accrued interest and administration fees, which interest and fees continue to

accrue at a rate of $1,579.36 per day under the Loan Documents; along with (iii) attorneys' fees

and costs, which also continue to accrue (the "Summit Secured Claim").

C. The Master Services Agreement Between JP Morgan Chase and
Evaluation Solutions and JPMorgan Chase's Obligations Thereunder

20. On or about January 1, 2010, JPMorgan Chase and Evaluation Solutions entered

into that certain Master Services Agreement.

21. Pursuant to the Master Services Agreement, Evaluation Solutions provided

JPMorgan Chase with a comprehensive network of resources including brokers, agents and

appraisers covering the entire United States and its territories, and pursuant thereto provided

appraisals, brokers price opinions and value reconciliations to JPMorgan Chase. All brokers,

agents and appraisers were independently selected by Evaluation Solutions and JPMorgan Chase

did not direct which brokers, agents and appraisers were utilized by Evaluation Solutions.

22. Immediately prior to the Petition Dates, JPMorgan Chase terminated the Master

Services Agreement pursuant to its terms.

23. JPMorgan Chase acknowledges that it owes the Debtors, as of the Petition Dates,

$2,316,000.00 pursuant to the Master Services Agreement (the "JPMorgan Chase Receivable").

24. JPMorgan Chase estimates it could be exposed to equitable claims of more than

ten thousand brokers, agents and/or appraisers in Evaluation Solutions’ network for accounts

payable by Evaluation Solutions.
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25. JPMorgan Chase alleges that the Master Services Agreement provides JPMorgan

Chase a right of setoff and indemnity against any funds due Evaluation Solutions for certain

claims, losses, liabilities, and any other costs and expenses incurred as a result of third party

claims.

26. The Trustee alleges that the funds due Evaluation Solutions from JPMorgan

Chase constitute property of the bankruptcy estate under 11 U.S.C. § 541(a), and in the event a

third-party should assert claims against JPMorgan Chase to recover sums contractually due it

from Evaluation Solutions, JPMorgan Chase asserts it would be contractually entitled to exercise

its right to offset such funds as set forth in the Master Services Agreement, thereby reducing the

funds payable to the bankruptcy estate.

D. The Settlement Agreement

27. The salient terms of the Settlement Agreement are as follows:5 In settlement of

the JPMorgan Receivable and any and all other claims arising under or related to the Master

Services Agreement, JPMorgan Chase shall pay $2,316,000.00 to the Trustee (the "JPMorgan

Chase Settlement Payment") in consideration for a release by the Trustee on behalf of the

Debtors and the bankruptcy estates from all claims and liabilities of any kind arising out of or

related to 11 U.S.C. §§ 547 through 551, the Loan Documents, the Summit Secured Claim, the

Bank Account Collateral, the Master Services Agreement, and the JPMorgan Receivable (all as

defined in the Settlement Agreement) and entry by the Bankruptcy Court of a bar order in a form

substantially similar to the form attached as an exhibit to the Settlement Agreement which would

permenantly enjoin any and all third parties which are creditors of the Debtors from initiating or

continuing claims against JPMorgan Chase for services performed at the request of Debtors for

5 The following descriptions of the terms of the Settlement Agreement are intended solely to provide the Court and
interested parties with a brief overview of the significant terms thereof. The Court and interested parties are
respectfully referred to the Settlement Agreement for the complete terms thereof.
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the benefit of JPMorgan Chase. The JPMorgan Chase Settlement Payment shall be paid to the

Trustee no later than ten (10) business days after the Final Order granting this Motion and

approving the terms of the Settlement Agreement and the proposed bar order attached thereto

and all applicable appeal periods relating to that Final Order have expired. Payment shall be

made by check payable to “G. L. Atwater, as Chapter 7 Trustee of Evaluation Solutions, LLC

and ES Appraisal Services, LLC” and delivered to P.O. Box 440787, Jacksonville, FL 32222.

28. Summit shall have an allowed secured claim against the bankruptcy estates

pursuant to 11 U.S.C. § 506 in the amount of the Summit Secured Claim (the "Allowed Secured

Claim"). In settlement of the Summit Allowed Secured Claim and any and all other claims

arising out of or related to the Loan Documents, the Trustee, on behalf of the estates, shall pay

$2,216,000.00 to Summit (the “Summit Settlement Amount”). The Trustee shall pay the Summit

Settlement Amount no later than ten (10) business days after the Trustee’s receipt of the

JPMorgan Chase Settlement Payment. Payment shall be made by check payable to “Summit

Financial Resources, L.P.” and delivered to Summit Financial Resources, L.P., 2455 East Parleys

Way, Suite 200, Salt Lake City, UT 84109, Attention: Burke R. Gappmayer. Upon payment to

Summit of the Summit Settlement Amount, Summit shall be deemed to have released any and all

liens, claims and encumbrances in, on and against any and all property of the bankruptcy estates,

including, but not limited to, the Collateral, the Bank Account Collateral and any excess funds

received by the Trustee from the JPMorgan Chase Settlement Payment (collectively, the "Estate

Property"), and the Estate Property shall be deemed free and clear of all liens, claims and

encumbrances of any kind and from any source, and shall be distributed to the Trustee in
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accordance with 11 U.S.C. § 7266; provided, however, Summit shall have an allowed general

non-priority unsecured claim against the bankruptcy estates in the amount of the difference

between the Summit Allowed Secured Claim and the Summit Settlement Amount.

29. Summit consents to the immediate use by the bankruptcy estates of the Bank

Account Collateral in an amount not to exceed $85,000.00; provided, however, that Summit shall

have the right to assert a superpriority administrative expense claim against the estates to the

extent of such use, but only in the event Summit does not receive the Summit Settlement

Amount in accordance paragraph 6 of the Settlement Agreement ("Superpriority Claim") and the

Trustee shall not oppose any such request; provided further that the Superpriority Claim shall be

subordinate to all Bankruptcy Court approved administrative expense of the Trustee, including,

but not limited to, the Trustee's fees and costs and the fees and costs of his attorneys and other

professionals.

30. Except as otherwise specifically provided in the Settlement Agreement and

proposed bar order annexed to the Settlement Agreement, upon the entry of a Final Order

approving the Settlement Agreement, the Trustee on behalf of the Debtors and the bankruptcy

estates, and each of his, its and their current and former subsidiaries, affiliates, predecessors,

successors, assigns, officers, directors, shareholders, employees, agents, representatives and

counsel, shall be deemed to have released Summit and JPMorgan Chase and each of their current

and former subsidiaries, affiliates, predecessors, successors, assigns, officers, directors,

shareholders, employees, agents, representatives and counsel (collectively, the "Summit and

JPMorgan Chase Releasees"), from any and all known or unknown claims, causes of action,

suits, debts, obligations, liabilities, demands, losses, costs and expenses (including attorneys’

6 Nothing in the Motion or the Settlement Agreement shall be deemed a release of the Guckavan Guarantee or the
Moore Guarantee or a waiver of Summit’s rights and remedies to enforce those guarantees against Bryan F.
Guckavan and James A. Moore.
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fees) of any kind whatsoever, including but not limited to any and all claims arising out of or

related to 11 U.S.C. §§ 544, 547 to 551, Chapter 726 of the Florida Statutes, the Loan

Documents, the Summit Secured Claim, the Collateral, the Bank Account Collateral, the Master

Services Agreement and the JPMorgan Receivable; provided, however that this release shall not

release nor be deemed to have released any other claims, causes of action, suits or demands of

the Trustee or the estates of any kind against any person or entity besides the Summit and

JPMorgan Chase Releasees.

31. Except as otherwise specifically provided in the Settlement Agreement, upon

entry of a Final Order approving the Settlement Agreement and the proposed bar order annexed

to the Settlement Agreement, Summit and JPMorgan Chase and each of their current and former

subsidiaries, affiliates, predecessors, successors, assigns, officers, directors, shareholders,

employees, agents, representatives and counsel, shall be deemed to have released the Trustee and

his representatives and counsel, from any and all known or unknown claims, causes of action,

suits, debts, obligations, liabilities, demands, losses, costs and expenses (including attorneys’

fees) of any kind whatsoever, including but not limited to any and all claims arising out of or

related to the Loan Documents, the Summit Secured Claim, the Collateral, the Bank Account

Collateral, the Master Services Agreement and the JPMorgan Receivable.

32. Except as otherwise specifically provided in the Settlement Agreement, upon

entry of a Final Order approving the Settlement Agreement and the proposed bar order annexed

to the Settlement Agreement, Summit and JPMorgan Chase and each of their current and former

subsidiaries, affiliates, predecessors, successors, assigns, officers, directors, shareholders,

employees, agents, representatives and counsel, shall be deemed to have released the Debtors

and the bankruptcy estates from any and all known or unknown claims, causes of action, suits,

Case 3:13-bk-00446-JAF    Doc 72    Filed 05/02/13    Page 9 of 41



{26301725;3} 10

debts, obligations, liabilities, demands, losses, costs and expenses (including attorneys’ fees) of

any kind whatsoever, including but not limited to any and all claims arising out of or related to

the Loan Documents, the Summit Secured Claim, the Collateral, the Bank Account Collateral,

the Master Services Agreement and the JPMorgan Receivable.

33. Except as otherwise specifically provided in the Settlement Agreement, all

entities who have held, hold or may hold claims, rights, causes of action, liabilities or any

interests based upon any act or omission, transaction or other activity of any kind or nature

related to services provided for the benefit of JPMorgan Chase related to the Debtors or any

funds owed to creditors by the Debtors under the Master Services Agreement that occurred prior

to the Petition Dates, regardless of the filing, lack of filing, allowance or disallowance of such a

claim or interest, and any successors, assigns or representatives of such entities shall be

precluded and permanently enjoined on and after the Petition Dates from (a) the commencement

or continuation in any manner of any claim, action or other proceeding of any kind with respect

to any claim, interest or any other right or claim against JPMorgan Chase for any and all matters

related to the Debtors which it possessed or may possess prior to the Petition Dates, (b) the

enforcement, attachment, collection or recovery by any manner or means of any judgment,

award, decree or order with respect to any claim, interest or any other right or claim against

JPMorgan Chase for any and all matters related to the Debtors which such entity possessed or

may possess prior to the Petition Dates, (c) the creation, perfection or enforcement of any

encumbrance of any kind with respect to any claim, interest or any other right or claim against

JPMorgan Chase for any and all matters related to the Debtors which it possessed or may possess

prior to the Petition Dates, and (d) the assertion of any claims that are released under the

Settlement Agreement.
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34. In the event that the Bankruptcy Court does not enter a Final Order approving the

Settlement Agreement, then the Settlement Agreement shall be without force and effect and none

of the provisions thereof, except for Summit's ability to assert a Superpriority Claim against the

Debtors' estates and the Trustee’s agreement to not oppose such claim pursuant to the terms of

paragraph 6 of the Settlement Agreement, shall be used or referred to in any subsequent

proceedings or shall prejudice or impair any of the rights or remedies of the Parties hereto.

RELIEF REQUESTED

35. By this Motion, the Trustee seeks entry of an Order, pursuant to Bankruptcy Rule

9019, approving the Settlement Agreement with Summit and JPMorgan Chase, inclusive of the

permanent enjoinment of claims and/or actions of third parties against JPMorgan Chase, in a

form substantially similar to the proposed order annexed hereto .

36. Federal Rule of Bankruptcy Procedure 9019(a) provides, in pertinent part, that

"[o]n motion by the trustee and after notice and a hearing, the court may approve a compromise

or settlement." Fed. R. Bankr. P. 9019(a). The standard in this Circuit for determining whether

to approve a compromise or settlement pursuant to Rule 9019(a) is set forth in Wallis v. Justice

Oaks II, Ltd. (In re Justice Oaks II, Ltd.), 898 F.2d 1544 (11th Cir. 1990), in which the Eleventh

Circuit stated as follows:

When a bankruptcy court decides whether to approve or disapprove a proposed
settlement, it must consider:

(a) The probability of success in the litigation;
(b) the difficulties, if any, to be encountered in the matter of collection;
(c) the complexity of the litigation involved, and the expense,
inconvenience and delay necessarily attending it; and
(d) the paramount interest of the creditors and
a proper deference to their reasonable views in the premises.

Id. at 1549.
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37. Based upon the existence of Summit's blanket lien on all assets of the Debtors'

bankruptcy estates, the likelihood of the Trustee recovering any surplus funds upon successfully

challenging the liens of Summit, and in order to avoid the costs and uncertainties of litigation,

the Trustee believes the foregoing compromise with the Summit and JPMorgan Chase is

reasonable and in the best interest of all creditors and the bankruptcy estates. Furthermore, the

willingness of JPMorgan Chase to settle and enter into the Settlement Agreement, with the

critical protections of the proposed bar order, is expressly conditioned upon the Court’s entry of

the proposed bar order.

38. The Settlement Agreement results in the resolution of Summit's secured claims

and liens against all property of the Debtors' estates in an economical manner, without the need

for further litigation and attendant costs and risks associated therewith. The Settlement

Agreement provides for Summit to waive its claim to all funds currently in possession of the

Trustee and to all claims to the JPMorgan Chase Settlement Payment in excess of $2,216,000,

resulting in a net recovery to the estates of approximately $200,000. In view of the uncertainty

that always accompanies litigation the Trustee believes that this Settlement Agreement with

Summit and JPMorgan Chase should be approved by this Court. Moreover, the Settlement

Agreement serves the best interest of the estates' creditors because there is a finite amount of

funds available in the estates, and the cost of litigating the disputes between the Parties would be

substantial. As such, it is in the best exercise of the Trustee’s business judgment to compromise

this matter, as set forth above, and therefore this Settlement Agreement satisfies the factors set

forth by the Eleventh Circuit in its Justice Oaks II decision.

39. The Court has inherent power under 11 U.S.C. § 105(a) to enter the requested bar

order in the form annexed to the Settlement Agreement. When a requested bar order is integrally
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related to the Trustee’s claim, is an essential and critical element of the settlement, is necessary

to achieve complete resolution of the issues contained within the settlement agreement, and is

fair and equitable, then the Court has subject matter jurisdiction to enjoin claims and entry of a

bar order is a proper exercise of the Court’s power under 11 U.S.C. § 105(a). See Munford v.

Munford, Inc. (In re Munford), 97 F.3d 449 (11th Cir. 1996); In re Rothstein Rosenfeldt Adler,

P.A., 2010 WL 374885, Case No. 09-34791-BKC-RBR (Ray, J.) (Bankr. S.D. Fla. Sept. 22,

2010); SEC v. Nadel, Case No. 09-CV-87-T-26TBM (Lazzara, D.J.) (M.D. Fla. Feb. 10, 2012).
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CONCLUSION

WHEREFORE, in consideration of the foregoing and subject to the approval of the

Bankruptcy Court, the Trustee respectfully requests that this Court enter an order (i) approving

the Settlement Agreement and bar order, a copy of which is annexed to the Settlement

Agreement as Exhibit A; (ii) authorizing the Trustee to take such action as required to

consummate the Settlement Agreement; and (iii) granting such other additional relief as is

necessary and appropriate under the circumstances.

Dated: May 2, 2013. AKERMAN SENTERFITT

By: /s/ Jacob A. Brown
Jacob A. Brown
Florida Bar No.: 0170038
Email: jacob.brown@akerman.com
Katherine C. Fackler
Florida Bar No.: 0068549
Email: katherine.fackler@akerman.com
50 North Laura Street, Suite 3100
Jacksonville, FL 32202
Telephone: (904) 798-3700
Facsimile: (904) 798-3730

and

Steven R. Wirth
Florida Bar No.: 170380
401 East Jackson Street, Suite 1700
Tampa, Florida 33602
Telephone: (813) 223-7333
Facsimile: (813) 223-2837
Email: steven.wirth@akerman.com

Attorneys for G. L. Atwater, Chapter 7 Trustee

CERTIFICATE OF SERVICE

I HEREBY CERTIFY that a true and correct copy of the foregoing has been sent by
electronic means, facsimile, same day messenger or U.S. mail this 2nd day of May, 2013 to those
parties listed on the attached Service Lists.

/s/ Jacob A. Brown
Attorney
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Evaluation Solutions, LLC
Case No.: 3:13-bk-00446-JAF

SERVICE LIST

Evaluation Solutions, LLC
12276 San Jose Blvd., #521
Jacksonville, FL 32223

Bradley R. Markey, Esq.
Stutsman, Thames & Markey P.A.
50 North Laura Street, Suite 1600
Jacksonville, FL 32202-3614

United States Trustee - JAX 13/7
Office of the United States Trustee
George C. Young Federal Building
400 W. Washington St., Suite 1100
Orlando, FL 32801

G. L. Atwater, Chapter 7 Trustee
PO Box 440787
Jacksonville, FL 32222

Summit Financial Resources, LP
Attn.: Senior Portfolio Manager
2455 E. Parleys Way, #200
Salt Lake City, UT 84109

Summit Financial Resources, LP
Attn.: Burke Gappmayer
2455 E. Parleys Way, #200
Salt Lake City, UT 84109

William B. Williams
129 Golf View Ct.
West Jefferson, NC 28694

Robert Davis
2706 Long Beach Blvd.
Long Beach Township, NJ 08008

Mike Sileo
41 Crestover Cir.
Richardson, TX 75080

Mike Carney
26969 E. Friend Pl.
Aurora, CO 80016

Jim Finkenkeller
P.O. Box 201691
Arlington, TX 76006

Collin Henderson
15415 Prade Ranch Ln.
Cypress, TX 77429

The Frey Living Trust as of
3.20.1996
5005 SE Williams Way
Stuart, FL 34997-2590

FNC
P.O. Box 935304
Atlanta, GA 31193-5304

Thomas Moore
3814 Lincoln St.
Hollywood, FL 33021

Todays Office Professionals
c/o Bank of America
P.O. Box 847872
Dallas, TX 75284-7875

CoreLogic Information Solutions,
Inc.
P.O. Box 847239
Dallas, TX 75284-7239

Marie Moore
4200 Hillcrest Dr.
Apt. 714
Hollywood, FL 33021

Marilyn Williamson
405 S.E. 7th St.
Apt. 222
Dania, FL 33004

LPS Desktop – Invoice
Management
Attn. Accounting Dept. #2651
Los Angeles, CA 90084-2651

Pacific Star Financial-Gorfinkel
c/o Jay Gorfinkel
985 Kendall Dr. #A-215
San Bernardino, CA 92407

Colleen Nessel
17W360 Halsey Rd.
Oakbrook Terrace, IL 60181

Gary Marsh
1261 Silver Lane
McKees Rocks, PA 15136

Contemporary Staffing Solutions, Inc.
Centerpointe East Gate
161 Gaither Drive, Suite 100
Mt. Laurel, NJ 08054

SNI Companies
4000 Hollywood Blvd.
Suite 655 South
Hollywood, FL 33021

Laura Ford
411 Audubon Circle
Griffin, GA 30223

Oasis Staffing
Lockbox 402439
Atlanta, GA 30384-2439
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U.S. Securities and Exchange Commission
Office of Reorganization

950 East Paces Ferry Road, N.E.
Suite 900
Atlanta, GA 30326-1382

Duval County Tax Collector
231 E. Forsyth Street
Jacksonville, FL 32202

Internal Revenue Service
P.O. Box 7346
Philadelphia, PA 19101-7346

FL Dept. of Revenue
5050 W. Tennessee St.
Tallahassee, FL 32399

FL Dept. of State
Clifton Building
2661 Executive Center Dr.
Tallahassee, FL 32301
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ES Appraisal Services, LLC
Case No.: 3:13-bk-00447-JAF

SERVICE LIST

ES Appraisal Services, LLC
4800 Spring Park Rd., #7
Jacksonville, FL 32207

Bradley R. Markey, Esq.
Stutsman, Thames & Markey P.A.
50 North Laura Street, Suite 1600
Jacksonville, FL 32202-3614

United States Trustee - JAX 13/7
Office of the United States Trustee
George C. Young Federal Building
400 W. Washington St., Suite 1100
Orlando, FL 32801

G.L. Atwater, Chapter 7 Trustee
PO Box 440787
Jacksonville, FL 32222

Summit Financial Resources, LP
Attn.: Senior Portfolio Manager
2455 E. Parleys Way, #200
Salt Lake City, UT 84109

Summit Financial Resources, LP
Attn.: Burke Gappmayer
2455 E. Parleys Way, #200
Salt Lake City, UT 84109

Evaluation Solutions, LLC
12276 San Jose Blvd. #521
Jacksonville, FL 32223

Tennessee Real Estate Appraisers
Commission
500 James Robertson Pkwy
Nashville, TN 37243-1166

Paul Porteous
494 Bridgeport Ave. 101-305
Shelton, CT 06484

Sharon Richardson
1738 Highway 22
Edwards, MS 39066

Renaissance Appraisal Group-White
c/o Jonathan White
191 Skinner Hill Rd.
Stroudsburg, PA 18360

VE & E, Inc. DBA
ASAP Appraisals-Bantsadze
c/o Gurami Bantsadze
960 Saratoga Ave. #207
San Jose, CA 95129

Matthew W. Sestito
3331 S 20th St.
Philadelphia, PA 19145

Sharon Richardson
Post Office Box 476
Edwards, MS 39066

Bruce R. Hall
Bruce R. Hall and Associates
PO Box 168
1107 W. Ben Franklin
Douglasville, PA 19518

Tom Stanton
4218 Varsity St.
Ventura, CA 93003

Aileen M. O'Connell
42 Jackson St.
Ansonia, CT 06401

Bill Chan and Associates
c/o Bill Chan
PO Box 5027
South San Francisco, CA 94083

Foroud Payandehjoo
157 Grand Ave. #201
Pacific Grove, CA 93950

Emanuel Rubin
23514 Via Decano
Valencia, CA 91355

Dominick Capelouto
1000 Bristol St. North Suite 17-394
Newport Beach, CA 92660

Kevin Theis
11061 Crystal Springs Rd.
Santee, CA 92071

Marshall Montana
35 Alpine Dr.
South Windsor, CT 06074

Citywide Appraisal Group, LLC
c/o Brian Young
3724 FM 1960 W. #350
Houston, TX 77068

Robert Kutler
3037 Kalakaua Avenue
Honolulu, HI 96815

MLM & Assoc. – Miller
Michele Miller
P.O. BOX 54
Penns Park, PA 18943

Colleen McDonald
PO Box 870
Honaunau, HI 96726
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Michael Snider
9352 E Hobart St.
Mesa, AZ 85207

Atlantic Valuation Group-Koncius
C/O Thomas Koncius
26 South Main Street
Cohasset, MA 02025

Thomas Kenny
9779 Alto Dr.
La Mesa, CA 91941

Duval County Tax Collector
231 E. Forsyth Street
Jacksonville, FL 32202

Internal Revenue Service
P.O. Box 7346
Philadelphia, PA 19101-7346

FL Dept. of Revenue
5050 W. Tennessee St.
Tallahassee, FL 32399

FL Dept. of State
Clifton Building
2661 Executive Center Dr.
Tallahassee, FL 32301

U.S. Securities and Exchange Commission
Office of Reorganization

950 East Paces Ferry Road, N.E.
Suite 900
Atlanta, GA 30326-1382
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UNITED STATES BANKRUPTCY COURT
MIDDLE DISTRICT OF FLORIDA

JACKSONVILLE DIVISION

In re:

EVALUATION SOLUTIONS, LLC Case No.: 3:13-bk-00446-JAF

Jointly Administered with Case
ES APPRAISAL SERVICES, LLC, No. 3:13-bk-00447-JAF

Chapter 7

Debtors.
_____________________________________/

SETTLEMENT AGREEMENT

This settlement agreement (the “Settlement Agreement”) is made and entered into

as of this 1st day of May, 2013, by and between G. L. Atwater, the duly appointed chapter

7 trustee (the "Trustee") of Evaluation Solutions, LLC ("Evaluation Solutions") and ES

Appraisal Services, LLC ("ES Appraisal"), the debtors in the above-captioned cases

(collectively, the "Debtors"), Summit Financial Resources, L.P. ("Summit") and

JPMorgan Chase Bank, N.A. (“JPMorgan Chase” and together with the Trustee and

Summit, the “Parties”).

RECITALS

A. Background

WHEREAS, Evaluation Solutions was formed in 2005 as a provider and

facilitator of customized programs for mortgage servicers and lenders through use of a

proprietary service platform developed to deal with real estate valuation challenges;

WHEREAS, ES Appraisal is Evaluation Solutions' wholly-owned affiliate and

acted as the appraisal arm of the business while Evalutaion Solutions' operations focused

on brokers price opinions and value reconciliations;
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WHEREAS, on January 25, 2013 (the "Petition Dates"), the Debtors filed

voluntary petitions seeking relief under chapter 7 of title 11 of the United States Code, 11

U.S.C. §§ 101 et seq. (the “Bankruptcy Code”), in the United States Bankruptcy Court,

Middle District of Florida, Jacksonville Division (the “Bankruptcy Court”), thereby

commencing the bankruptcy proceedings jointly administered under Case No.: 3:13-bk-

00446-JAF (collectively, the “Bankruptcy Cases”);

WHEREAS, on January 28, 2013, G. L. Atwater was appointed Trustee in each of

these chapter 7 cases;

B. The Summit Loan and the Debtors' Obligations Thereunder

WHEREAS, on or about November 30, 2011, Summit agreed to extend credit in

the sum of $2,000,000.00 to the Debtors and Capital Consulting Services, Inc. ("Capital

Consulting", and together with the Debtors, the "Borrowers") in the nature of a revolving

line of credit pursuant to that certain Loan and Security Agreement (the "Security

Agreement");

WHEREAS, Summit alleges that by the Security Agreement, the Borrowers

granted to Summit a security interest in and to, among other things, the Collateral,1 which

includes, without limitation (a) Inventory, (b) Accounts, (c) Equipment, (d) all general

intangibles, including any and all patents, trademarks and copyrights (registered or

unregistered), trade secrets, domain names, and addresses, and intellectual property

licenses; (e) Financial Obligations, and (f) all balances, deposits, debts, or any other

1 Capitalized terms used but not defined herein shall have the respective meanings ascribed to them in the
Loan Documents (as defined below).
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amounts or obligations of Summit owing to the Borrowers, including, without limitation,

any Reserve, whether or not due;2

WHEREAS, the Loan is evidenced by, among other things, that certain

Promissory Note (the "Note") dated as of November 30, 2011, and executed by the

Borrowers in favor of Summit;

WHEREAS, Summit alleges it perfected its interest in the Collateral by, among

other things, filing a UCC-1 Financing Statement with the Florida Secured Transaction

Registry on October 21, 2011, File No. 2011-05532583, and subsequently amended on

November 29, 2011 and November 30, 2011, File Nos. 2011-05739102 (collectively, the

“UCC”);

WHEREAS, on or about November 30, 2011, Bryan F. Guckavan executed that

certain Guarantee (the “Guckavan Guarantee”) dated as of November 30, 2011, wherein

Guckavan “absolutely and unconditionally guarantees to [Summit] that Borrower[s] shall

promptly and fully perform, pay and discharge the Indebtedness. If Borrower[s] fails to

pay any Indebtedness promptly as the same becomes due, Guarantor agrees to pay the

Indebtedness on demand”;

WHEREAS, on or about November 30, 2011, James A. Moore executed that

certain Guarantee (the “Moore Guarantee”) dated as of November 30, 2011, wherein

Moore “absolutely and unconditionally guarantees to [Summit] that Borrower[s] shall

promptly and fully perform, pay and discharge the Indebtedness. If Borrower[s] fails to

pay any Indebtedness promptly as the same becomes due, Guarantor agrees to pay the

Indebtedness on demand";

2 The Trustee is currently in possession of approximately $177,070.00 (the "Bank Account Collateral").
Pursuant to the Loan Documents (as defined below), Summit contends that the Bank Account Collateral
constitutes Summit's cash collateral pursuant to section 363(a) of the Bankruptcy Code.
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WHEREAS, on or about July 12, 2012, Summit, Borrowers, and Guarantors

agreed, among other things, to increase the amount of the Loan to $2,500,000.00 as

evidenced by, among other things, that certain Amended and Restated Promissory Note

(“Amended Note”), First Amendment to Loan and Security Agreement (“Amended

Security Agreement”), and Consent and Agreement of Guarantor (“Guarantor Consent”);

WHEREAS, Summit alleges that in connection with the foregoing amendments a

UCC-1 was filed on July 18, 2012 (the “Amended UCC”) with the Florida Secured

Transaction Registry, File No. 2012-07161282, amending the UCC;3

WHEREAS, by letter dated December 28, 2012 (“Notice of Default and Demand

for Payment”), Summit provided Borrowers with notification that Events of Default have

occurred under the Loan Documents, including, without limitation, Borrowers had ceased

their business operations;

WHEREAS, Summit also notified the Borrowers that it was exercising its rights

and remedies under the Loan Documents and had, among other things, foreclosed upon

its security interest in certain of the Collateral, including, without limitation, all of the

Borrowers’ Accounts;

WHEREAS, Summit further made demand upon Borrowers to stop collecting

payments on Accounts, tender any payments that they have collected or may collect on

any Account to Summit, and not interfere with Summit’s rights and efforts to collect

payments on all Accounts;

3 Collectively, the Note, Security Agreement, UCC, Guckavan Guarantee, Moore Guarantee, Amended
Note, Amended Security Agreement, Guarantor Consent and Amended UCC, together with any other
documents or papers evidencing or securing the Loan are collectively referred to herein as the “Loan
Documents”.
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WHEREAS, Summit alleges it also notified the Debtors’ account debtors,

including JPMorgan Chase, by letter dated December 28, 2012, that, among other things,

Summit had foreclosed upon its security interest in all of the Evaluation Solutions'

Accounts and demanded all payments on all the Evaluation Solutions' Accounts to be

sent to Summit;

WHEREAS, Summit alleges that as of January 25, 2013, the amount due under

the Loan Documents is not less than $2,216,939.09, which comprises (i) $2,212,200.99 in

principal; and (ii) $4,738.10 in accrued interest and administration fees, which interest

and fees continue to accrue at a rate of $1,579.36 per day under the Loan Documents,

along with (iii) attorneys’ fees and costs, which also continue to accrue (the "Summit

Secured Claim");

C. The Master Services Agreement Between JP Morgan Chase and
Evaluation Solutions and JPMorgan Chase's Obligations Thereunder

WHEREAS, on or about January 1, 2010, JPMorgan Chase and Evaluation

Solutions entered into that certain Master Services Agreement;

WHEREAS, pursuant to the Master Services Agreement, Evaluation Solutions

provided JPMorgan Chase with a comprehensive network of resources including brokers,

agents and appraisers covering the entire United States and its territories, and pursuant

thereto provided appraisals, brokers price opinions and value reconciliations to JPMorgan

Chase;

WHEREAS, as of the Petition Dates, Evaluations Solutions owed accounts

payable to its network of thousands of brokers, agents and/or appraisers for services

requested by Evaluations Solutions for the benefit of JPMorgan Chase;
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WHEREAS, JPMorgan Chase alleges that the Master Services Agreement

provides JPMorgan Chase a right of setoff and indemnity against any funds due

Evaluation Solutions for certain claims, losses, liabilities, and any other costs and

expenses incurred as a result of third party claims;

WHEREAS, JPMorgan Chase estimates it could be exposed to claims of more

than ten thousand brokers, agents and/or appraisers in Evaluation Solutions’ network for

accounts payable;

WHEREAS, immediately prior to the Petition Dates, JPMorgan Chase terminated

the Master Services Agreement pursuant to its terms;

WHEREAS, JPMorgan Chase acknowledges that it owes the Debtors, as of the

Petition Dates, $2,316,000.00 pursuant to the Master Services Agreement (the

"JPMorgan Chase Receivable");

WHEREAS, the Trustee alleges that the funds due Evaluation Solutions from

JPMorgan Chase constitute property of the bankruptcy estate under 11 U.S.C. § 541(a),

and in the event a third-party should assert claims against JPMorgan Chase to recover

sums contractually due it from Debtors, JPMorgan Chase asserts it would be

contractually entitled to exercise its right to offset such funds as set forth in the Master

Services Agreement, thereby reducing the funds payable to the bankruptcy estate;

WHEREAS, JPMorgan Chase is willing to enter into this Settlement Agreement

on the basis, and as a condition to settlement, that JPMorgan Chase obtains a bar order

permenantly enjoining all persons or entities who have held, hold or may hold claims,

rights, causes of action, liabilities or any interests based upon any act or omission,

transaction, or other activity of any kind or nature related to JPMorgan Chase, as further

Exhibit 1

Case 3:13-bk-00446-JAF    Doc 72    Filed 05/02/13    Page 24 of 41



7{26301722;3}

set forth in paragraph 2 hereinbelow, from instituting or maintaining against JPMorgan

Chase any action, claim, or enforcement, again as set forth in paragraph 2 hereinbelow.

WHEREAS, after an exchange of information and documentation regarding the

Loan Documents4, the Summit Secured Claim, the Collateral, the Bank Account

Collateral, the Master Services Agreement and the JPMorgan Chase Receivable, and each

of the Parties' legal positions with respect thereto, the Parties have agreed to resolve any

and all claims arising out of or relating to the Loan Documents, the Summit Secured

Claim, the Collateral, the Bank Account Collateral, the Master Services Agreement and

the JPMorgan Receivable consensually, on the terms hereof, to avoid the costs and

uncertainties of litigation;

WHEREAS, the terms and provisions of this Settlement Agreement have been

negotiated at arms’ length and have been agreed to by the Parties in good faith;

NOW, THEREFORE, in consideration of the mutual covenants and agreements

set forth herein and with the intent to be legally bound, and for good and valuable

consideration, receipt of which is hereby acknowledged, it is hereby STIPULATED AND

AGREED, by and between the Parties, as follows:

AGREEMENT

1. This Settlement Agreement is subject to approval by the Bankruptcy Court

pursuant to Rule 9019 of the Federal Rules of Bankruptcy Procedure (the “Bankruptcy

Rules”), and the entry of a Final Order by the Bankruptcy Court approving this

Settlement Agreement. For the purposes of this Settlement Agreement, the term “Final

Order” shall mean an order approving this Settlement Agreement that has not been

4 Nothing in this Motion or the Settlement Agreement shall be deemed a release of the Guckavan Guarantee
or the Moore Guarantee or a waiver of Summit’s rights and remedies to enforce those guarantees against
Bryan F. Guckavan and James A. Moore.
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stayed, reversed or amended and the time, as computed under the Bankruptcy Rules, to

appeal or seek review or rehearing of such order (or any revision, modification or

amendment thereof) has expired and no appeal or petition for review or rehearing of such

order was filed, or if filed, remains pending.

2. This Settlement Agreement is conditioned upon and necessarily includes

the entry of a bar order by the Bankruptcy Court in the form annexed hereto as Exhibit A.

Such bar order shall permanently enjoin all entities who have held, hold or may hold

claims, rights, causes of action, liabilities or any interests based upon any act or omission,

transaction or other activity of any kind or nature related to services provided for the

benefit of JPMorgan Chase related to the Debtors or any funds owed to creditors by the

Debtors that occurred prior to the Petition Dates, regardless of the filing, lack of filing,

allowance or disallowance of such a claim or interest, and any successors, assigns or

representatives of such entities shall be precluded and permanently enjoined on and after

the Petition Dates from (a) the commencement or continuation in any manner of any

claim, action or other proceeding of any kind with respect to any claim, interest or any

other right or claim against JPMorgan Chase for any and all matters related to the

Debtors which it possessed or may possess prior to the Petition Dates, (b) the

enforcement, attachment, collection or recovery by any manner or means of any

judgment, award, decree or order with respect to any claim, interest or any other right or

claim against JPMorgan Chase for any and all matters related to the Debtors which such

entity possessed or may possess prior to the Petition Dates, (c) the creation, perfection or

enforcement of any encumbrance of any kind with respect to any claim, interest or any

other right or claim against JPMorgan Chase for any and all matters related to the
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Debtors which it possessed or may possess prior to the Petition Dates, and (d) the

assertion of any claims that are released under the Settlement Agreement.

3. Entry of the bar order is an essential condition of settlement by JPMorgan

Chase and JPMorgan Chase would not have entered into this Settlement Agreement

without the Trustee’s agreement to seek and support the Bankruptcy Court’s entry of the

attached bar order, and JPMorgan Chase shall incur no obligation under this Settlement

Agreement unless and until the attached bar order is entered by the Bankruptcy Court in

substantially similar form and such order has become a Final Order as defined above.

4. In settlement of the JPMorgan Receivable and any and all other claims

arising under or related to the Master Services Agreement, JPMorgan Chase shall pay

$2,316,000.00 to the Trustee (the "JPMorgan Chase Settlement Payment"). The

JPMorgan Chase Settlement Payment shall be paid to the Trustee no later than ten (10)

business days after the Final Order approving the terms of this Settlement Agreement and

the attached bar order and all applicable appeal periods relating to that Final Order have

expired. Payment shall be made by check payable to “G. L. Atwater, as Chapter 7

Trustee of Evaluation Solutions, LLC and ES Appraisal Services, LLC” and delivered to

P.O. Box 440787, Jacksonville, FL 32222.

5. Summit shall have an allowed secured claim against the bankruptcy

estates pursuant to 11 U.S.C. § 506 in the amount of the Summit Secured Claim (the

“Allowed Secured Claim”). In settlement of the Summit Secured Claim and any and all

other claims arising out of or related to the Loan Documents5, the Trustee, on behalf of

the estate, shall pay $2,216,000.00 to Summit (the “Summit Settlement Amount”). The

5 Nothing in this Motion or the Settlement Agreement shall be deemed a release of the Guckavan Guarantee
or the Moore Guarantee or a waiver of Summit’s rights and remedies to enforce those guarantees against
Bryan F. Guckavan and James A. Moore.
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Trustee shall pay the Summit Settlement Amount no later than ten (10) business days

after the Trustee’s receipt of the JPMorgan Chase Settlement Payment. Payment shall be

made by check payable to “Summit Financial Resources, L.P.” and delivered to Summit

Financial Resources, L.P., 2455 East Parleys Way, Suite 200, Salt Lake City, UT 84109,

Attention: Burke R. Gappmayer. Upon payment to Summit of the Summit Settlement

Amount, Summit shall be deemed to have released any and all liens, claims and

encumbrances in, on and against any and all property of the bankruptcy estates,

including, but not limited to, the Collateral, the Bank Account Collateral and any excess

funds received by the Trustee from the JPMorgan Chase Settlement Payment

(collectively, the "Estate Property"), and the Estate Property shall be deemed free and

clear of all liens, claims and encumbrances of any kind and from any source, and shall be

distributed to the Trustee in accordance with 11 U.S.C. § 726; provided, however, Summit

shall have an allowed general non-priority unsecured claim against the bankruptcy estates in

the amount of the difference between the Summit Allowed Secured Claim and the Summit

Settlement Amount.

6. Summit consents to the immediate use by the bankruptcy estates of the

Bank Account Collateral in an amount not to exceed $85,000.00; provided, however, that

Summit shall have the right to assert a superpriority administrative expense claim against

the estates to the extent of such use, but only in the event Summit does not receive the

Summit Settlement Amount in accordance with the terms hereof ("Superpriority Claim")

and the Trustee shall not oppose any such request; provided further that the Superpriority

Claim shall be subordinate to all Bankruptcy Court approved administrative expense

claims of the Trustee, including, but not limited to, the Trustee's fees and costs and the

fees and costs of his attorneys and other professionals.
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7. Upon execution of this Settlement Agreement, the Trustee shall promptly

file a motion for approval of this Settlement Agreement with the Bankruptcy Court

pursuant to Bankruptcy Rule 9019. The Trustee shall provide at the estates' cost and

expense a one-page written notice by first class U.S. mail of the Trustee's motion to

approve this Settlement Agreement to all creditors and interested parties of the

bankruptcy estates in accordance with the Court's Order (i) limiting notice and (ii)

establishing notice procedures dated February 12, 2013 [Doc. No. 47] ("Order Limiting

Notice"). The Trustee shall also provide electronic notice through the Bankruptcy

Court’s ECF system to all registered users, of his motion to approve this Settlement

Agreement, the Settlement Agreement, the attached proposed bar order, and notice of the

hearing on said motion and the deadline and instructions for filing objections. The

Trustee shall also post copies of the motion to approve this Settlement Agreement, the

Settlement Agreement, the attached proposed bar order, and notice of the hearing on said

motion and the deadline and instructions for filing objections on the Trustee's website in

accordance with the Order Limiting Notice, and schedule and notice an evidentiary

hearing on the motion to approve this Settlement Agreement.

8. In the event the Bankruptcy Court denies the motion to approve the

Settlement Agreement, and the denial becomes a Final Order, the terms of this Settlement

Agreement shall become null and void (except for Summit's ability to assert a

Superpriority Claim against the Debtors' estates and the Trustee's agreement not to

oppose such claim pursuant to the terms of paragraph 6 hereof), and the Parties shall be

returned to their status quo ante.
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9. Except as otherwise specifically provided in this Settlement Agreement,

upon the entry of a Final Order approving the Settlement Agreement and proposed bar

order annexed hereto, the Trustee on behalf of the Debtors and the bankruptcy estates,

and each of his, its and their current and former subsidiaries, affiliates, predecessors,

successors, assigns, officers, directors, shareholders, employees, agents, representatives

and counsel, shall be deemed to have released Summit and JPMorgan Chase and each of

their current and former subsidiaries, affiliates, predecessors, successors, assigns,

officers, directors, shareholders, employees, agents, representatives and counsel

(collectively, the "Summit and JPMorgan Chase Releasees"), from any and all known or

unknown claims, causes of action, suits, debts, obligations, liabilities, demands, losses,

costs and expenses (including attorneys’ fees) of any kind whatsoever, including but not

limited to any and all claims arising out of or related to 11 U.S.C. §§ 544, 547 to 551,

Chapter 726 of the Florida Statutes, the Loan Documents, the Summit Secured Claim, the

Collateral, the Bank Account Collateral, the Master Services Agreement and the

JPMorgan Receivable; provided, however that this release shall not release nor be

deemed to have released any other claims, causes of action, suits or demands of the

Trustee or the estates of any kind against any person or entity besides the Summit and

JPMorgan Chase Releasees.

10. Except as otherwise specifically provided in the Settlement Agreement,

upon entry of a Final Order approving the Settlement Agreement and proposed bar order

annexed hereto, Summit and JPMorgan Chase and each of their current and former

subsidiaries, affiliates, predecessors, successors, assigns, officers, directors, shareholders,

employees, agents, representatives and counsel, shall be deemed to have released the
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Trustee and his representatives and counsel, from any and all known or unknown claims,

causes of action, suits, debts, obligations, liabilities, demands, losses, costs and expenses

(including attorneys’ fees) of any kind whatsoever, including but not limited to any and

all claims arising out of or related to the Loan Documents, the Summit Secured Claim,

the Collateral, the Bank Account Collateral, the Master Services Agreement and the

JPMorgan Receivable.

11. Except as otherwise specifically provided in the Settlement Agreement,

upon entry of a Final Order approving the Settlement Agreement and proposed bar order

annexed hereto, Summit and JPMorgan Chase and each of their current and former

subsidiaries, affiliates, predecessors, successors, assigns, officers, directors, shareholders,

employees, agents, representatives and counsel, shall be deemed to have released the

Debtors and the bankruptcy estates from any and all known or unknown claims, causes of

action, suits, debts, obligations, liabilities, demands, losses, costs and expenses (including

attorneys’ fees) of any kind whatsoever, including but not limited to any and all claims

arising out of or related to the Loan Documents, the Summit Secured Claim, the

Collateral, the Bank Account Collateral, the Master Services Agreement and the

JPMorgan Receivable.

12. Except as otherwise specifically provided in this Settlement Agreement,

all entities who have held, hold or may hold claims, rights, causes of action, liabilities or

any interests based upon any act or omission, transaction or other activity of any kind or

nature related to services provided for the benefit of JPMorgan Chase related to the

Debtors or any funds owed to creditors by the Debtors under the Master Services

Agreement that occurred prior to the Petition Dates, regardless of the filing, lack of filing,

Exhibit 1

Case 3:13-bk-00446-JAF    Doc 72    Filed 05/02/13    Page 31 of 41



14{26301722;3}

allowance or disallowance of such a claim or interest, and any successors, assigns or

representatives of such entities shall be precluded and permanently enjoined on and after

the Petition Dates from (a) the commencement or continuation in any manner of any

claim, action or other proceeding of any kind with respect to any claim, interest or any

other right or claim against JPMorgan Chase for any and all matters related to the

Debtors which it possessed or may possess prior to the Petition Dates, (b) the

enforcement, attachment, collection or recovery by any manner or means of any

judgment, award, decree or order with respect to any claim, interest or any other right or

claim against JPMorgan Chase for any and all matters related to the Debtors which such

entity possessed or may possess prior to the Petition Dates, (c) the creation, perfection or

enforcement of any encumbrance of any kind with respect to any claim, interest or any

other right or claim against JPMorgan Chase for any and all matters related to the

Debtors which it possessed or may possess prior to the Petition Dates, and (d) the

assertion of any claims that are released hereby.

13. This Settlement Agreement may not be amended, modified or

supplemented without either (i) the prior written consent of the Parties hereto, or (ii) the

approval of the Bankruptcy Court; provided, however, that any material amendment,

modification or supplementation hereof shall be subject to Bankruptcy Court approval.

14. In the event that the Bankruptcy Court does not enter a Final Order

approving this Settlement Agreement, then this Settlement Agreement shall be without

force and effect and none of the provisions hereof (except for Summit's ability to assert a

Superpriority Claim against the Debtors' estates and the Trustee's agreement not to

oppose such claim pursuant to the terms of paragraph 6 hereof) shall be used or referred
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UNITED STATES BANKRUPTCY COURT
MIDDLE DISTRICT OF FLORIDA

JACKSONVILLE DIVISION

In re:

EVALUATION SOLUTIONS, LLC Case No.: 3:13-bk-00446-JAF

Jointly Administered with Case
ES APPRAISAL SERVICES, LLC, No. 3:13-bk-00447-JAF

Chapter 7

Debtors.
_____________________________________/

ORDER GRANTING MOTION OF CHAPTER 7 TRUSTEE TO APPROVE
SETTLEMENT AGREEMENT BY AND AMONG TRUSTEE, SUMMIT
FINANCIAL RESOURCES, L.P. AND JPMORGAN CHASE BANK, N.A.

PURSUANT TO FEDERAL RULE OF BANKRUPTCY PROCEDURE 9019

THIS MATTER came before the Court on the motion dated May 1, 2013 (the “Motion”)

of G. L. Atwater, the duly appointed chapter 7 trustee (the "Trustee") of Evaluation Solutions,

LLC ("Evaluation Solutions") and ES Appraisal Services, LLC ("ES Appraisal"), the debtors in

the above-captioned cases (collectively, the "Debtors"), seeking the entry of an order approving a

settlement agreement (the "Settlement Agreement"), a copy of which is annexed to the Motion as

Exhibit A, by and among the Trustee, Summit Financial Resources, L.P. ("Summit") and

JPMorgan Chase Bank, N.A. (“JPMorgan Chase” and together with the Trustee and Summit, the

“Parties”). The Motion was filed and served electronically, and a one-page written notice of the

Trustee's motion to approve the Settlement Agreement was served by first class U.S. mail to all

creditors and interested parties of the bankruptcy estates in accordance with the Court's Order (i)

limiting notice and (ii) establishing notice procedures dated February 12, 2013 [Doc. No. 47]

("Order Limiting Notice"), informing all creditors and interested parties of their opportunity to

object no later than May 24, 2013 at 5:00 p.m. (E.T.). No objection to the Motion was filed in
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the time period specified for the filing of such objections, and the Court deems the Motion to be

unopposed. At hearing the Court received testimony from the Trustee and __________, of

JPMorgan Chase, and having considered the Motion and the record, finds that the Settlement

Agreement satisfies the standards for such settlements as set forth by the Eleventh Circuit in In

re Justice Oaks II, Ltd., 898 F.2d 1544 (11th Cir. 1990) and is in the best interest of all creditors

and the bankruptcy estates. The Court further finds the bar order sought for the benefit of

JPMorgan Chase is proper pursuant to 11 U.S.C. § 105(a), is an essential and critical condition of

the Settlement Agreement, and that JPMorgan Chase would not have entered into the Settlement

Agreement without the protection afforded by the proposed bar order. The Court has jurisdiction

to enter the relief set forth herein generally, and, specifically to permanently enjoin claims and

actions of third parties against JPMorgan Chase because any and all such claims and actions

enjoined would arise from the same facts which are the basis of the Trustee’s claims against

JPMorgan Chase, the potential claims of third parties against JPMorgan Chase stand to impact

the administration of the bankruptcy estate, the injunction is a critical and required term of

settlement and is necessary to resolve the claims and issues as set forth more fully in the

Settlement Agreement, and the requested relief is fair and equitable to all parties. Therefore, it is

hereby

ORDERED, ADJUDGED AND DECREED:

1. The Motion is GRANTED in its entirety.

2. The Settlement Agreement is APPROVED.

3. JPMorgan Chase shall pay $2,316,000.00 to the Trustee (the "JPMorgan Chase

Settlement Payment"). The JPMorgan Chase Settlement Payment shall be paid to the Trustee no

later than ten (10) business days after entry of this Final Order approving the terms of the
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Settlement Agreement and the attached bar order, and all applicable appeal periods relating to

this Final Order have expired. Payment shall be made by check payable to “G. L. Atwater, as

Chapter 7 Trustee of Evaluation Solutions, LLC and ES Appraisal Services, LLC” and delivered

to P.O. Box 440787, Jacksonville, FL 32222.

4. The Trustee shall pay to Summit the Summit Settlement Amount1 no later than

ten (10) business days after the Trustee’s receipt of the JPMorgan Chase Settlement Payment.

Payment shall be made by check payable to “Summit Financial Resources, L.P.” and delivered to

Summit Financial Resources, L.P., 2455 East Parleys Way, Suite 200, Salt Lake City, UT 84109,

Attention: Burke R. Gappmayer. Upon payment to Summit of the Summit Settlement Amount,

Summit shall be deemed to have released any and all liens, claims and encumbrances in, on and

against any and all property of the bankruptcy estates, including, but not limited to, the

Collateral, the Bank Account Collateral and any excess funds received by the Trustee from the

JPMorgan Chase Settlement Payment (collectively, the "Estate Property"), and the Estate

Property shall be deemed free and clear of all liens, claims and encumbrances of any kind and

from any source, and shall be distributed to the Trustee in accordance with 11 U.S.C. § 726;

provided, however, Summit shall have an allowed general non-priority unsecured claim against

the bankruptcy estates in the amount of the difference between the Summit Allowed Secured

Claim and the Summit Settlement Amount.2

5. The Trustee is authorized to immediately use the Bank Account Collateral in an

amount not to exceed $85,000.00; provided, however, that Summit shall have the right to assert a

1 Capitalized terms used but not specifically defined herein shall have the respective meanings ascribed to them in
the Settlement Agreement.

2 Nothing in this Order or the Settlement Agreement shall be deemed a release of the Guckavan Guarantee or the
Moore Guarantee or a waiver of Summit’s rights and remedies to enforce those guarantees against Bryan F.
Guckavan and James A. Moore.
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superpriority administrative expense claim against the estates to the extent of such use, but only

in the event Summit does not receive the Summit Settlement Amount in accordance with

paragraph 6 of the Settlement Agreement ("Superpriority Claim") and the Trustee shall not

oppose any such request; provided further that the Superpriority Claim shall be subordinate to all

Bankruptcy Court approved administrative expense claims of the Trustee, including, but not

limited to, the Trustee's fees and costs and the fees and costs of his attorneys and other

professionals.

6. Except as otherwise specifically provided in the Settlement Agreement, upon this

order becoming a Final Order, the Trustee on behalf of the Debtors and the bankruptcy estates,

and each of his, its and their current and former subsidiaries, affiliates, predecessors, successors,

assigns, officers, directors, shareholders, employees, agents, representatives and counsel, shall be

deemed to have released Summit and JPMorgan Chase and each of their current and former

subsidiaries, affiliates, predecessors, successors, assigns, officers, directors, shareholders,

employees, agents, representatives and counsel (collectively, the "Summit and JPMorgan Chase

Releasees"), from any and all known or unknown claims, causes of action, suits, debts,

obligations, liabilities, demands, losses, costs and expenses (including attorneys’ fees) of any

kind whatsoever, including but not limited to any and all claims arising out of or related to 11

U.S.C. §§ 544, 547 to 551, Chapter 726 of the Florida Statutes, the Loan Documents, the Summit

Secured Claim, the Collateral, the Bank Account Collateral, the Master Services Agreement and

the JPMorgan Receivable; provided, however that this release shall not release nor be deemed to

have released any other claims, causes of action, suits or demands of the Trustee or the estates of

any kind against any person or entity besides the Summit and JPMorgan Chase Releasees.
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7. Except as otherwise specifically provided in the Settlement Agreement, upon this

order becoming a Final Order, Summit and JPMorgan Chase and each of their current and former

subsidiaries, affiliates, predecessors, successors, assigns, officers, directors, shareholders,

employees, agents, representatives and counsel, shall be deemed to have released the Trustee and

his representatives and counsel, from any and all known or unknown claims, causes of action,

suits, debts, obligations, liabilities, demands, losses, costs and expenses (including attorneys’

fees) of any kind whatsoever, including but not limited to any and all claims arising out of or

related to the Loan Documents, the Summit Secured Claim, the Collateral, the Bank Account

Collateral, the Master Services Agreement and the JPMorgan Receivable.

8. Except as otherwise specifically provided in the Settlement Agreement, upon

this order becoming a Final Order, Summit and JPMorgan Chase and each of their current and

former subsidiaries, affiliates, predecessors, successors, assigns, officers, directors, shareholders,

employees, agents, representatives and counsel, shall be deemed to have released the Debtors

and the bankruptcy estates from any and all known or unknown claims, causes of action, suits,

debts, obligations, liabilities, demands, losses, costs and expenses (including attorneys’ fees) of

any kind whatsoever, including but not limited to any and all claims arising out of or related to

the Loan Documents, the Summit Secured Claim, the Collateral, the Bank Account Collateral,

the Master Services Agreement and the JPMorgan Receivable.

9. Except as otherwise specifically provided in the Settlement Agreement, all

entities who have held, hold or may hold claims, rights, causes of action, liabilities or any

interests based upon any act or omission, transaction or other activity of any kind or nature

related to services provided for the benefit of JPMorgan Chase related to the Debtors or any

funds owed to creditors by the Debtors under the Master Services Agreement that occurred prior
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to the Petition Dates, regardless of the filing, lack of filing, allowance or disallowance of such a

claim or interest, and any successors, assigns or representatives of such entities shall be

precluded and permanently enjoined on and after the Petition Dates from (a) the commencement

or continuation in any manner of any claim, action or other proceeding of any kind with respect

to any claim, interest or any other right or claim against JPMorgan Chase for any and all matters

related to the Debtors which it possessed or may possess prior to the Petition Dates, (b) the

enforcement, attachment, collection or recovery by any manner or means of any judgment,

award, decree or order with respect to any claim, interest or any other right or claim against

JPMorgan Chase for any and all matters related to the Debtors which such entity possessed or

may possess prior to the Petition Dates, (c) the creation, perfection or enforcement of any

encumbrance of any kind with respect to any claim, interest or any other right or claim against

JPMorgan Chase for any and all matters related to the Debtors which it possessed or may possess

prior to the Petition Dates, and (d) the assertion of any claims that are released hereby.

10. The Court reserves jurisdiction to enforce the terms of this order and the

Settlement Agreement between the Parties.

DONE AND ORDERED this ___ day of June 2013, in Jacksonville, Florida.

_________________________________
Jerry A. Funk
United States Bankruptcy Judge
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