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MIXED-USE DEVELOPMENT AGREEMENT

THIS MIXED-USE DEVELOPMENT AGREEMENT (this “Agreement”) is dated as of
November 29, 2001 (the “Agreement Effective Date”), and is entered into by and among the
City of Glendale, an Arizona municipal corporation (the “City™); Coyote Center Development,
LLC, a Delaware limited liability company (the “Entertainment Developer™); and Glendale-
101 Development, LLC, a Delaware limited liability company (the “Retail/Residential
Developer”). Capitalized terms that are used in this Agreement shall have the meanings
ascribed to them in Section 1.1.

RECITALS:

A. On Apnl 11, 2001, the City, Ellman Holdings, Inc., an Arizona corporation
. (“Ellman”), and Coyotes Hockey, LLC, a Delaware Lmited liability company (the “Team™,
entered into a Memorandum of Agreement for Development of Hockey Arena Site (City of
Glendale Contract C-4264) (the “MOA™ setting forth the basic terms and conditions under
which Ellman agreed to develop the Arena Facility, the Parking Improvements and the
Infrastructure Improvements, all to be located in the City of Glendale. Eliman acquired the
rights to purchase the Land (on which the Arena Development Project, the Entertainment Project
and the Retail/Residential Project are comtemplated to be developed), and has transferred those
rights to the Entertainment Developer.

B. Parsuant to Section 21 of the MOA, Ellman delivered written notice to the City of
the creation of each of Arena Development, LLC, a Delaware limited liability company (the
“Arena Developer™), the Entertainment Developer and the Retail/Residential Developer,
together with evidence reasonably acceptable to the City that each of the Arena Developer, the
Entertainment Developer and the Retail/Residential Developer is in good standing in the State of
Arizona. Accordingly, the Arena Developer has become a successor to Ellman under the MOA
with respect to the Arena Development Project, the Entertainment Deveioper has become a
successor to Ellman under the MOA with respect to the Entertainment Project, and the
Retail/Residential Developer has become a successor to Ellman under the MOA. with respect {o
the Retail/Residential Project.

C. As of the Agreement Effective Date, (i) the City, the Arena Developer and the
Entertainment Developer are entering into that certain Arena Development Agreement (the
“Arena Development Agreement™) with respect to the development of the Arena Development
Project; and (i) the City, the Arena Manager, the Entertainment Developer, the
Retail/Residential Developer and the Team are entering into that certain Arena Management, -
Use and Lease Agreement (the “Arenma Management Agreement”) with respect to the
managernent and use of the Arena. .

D. The City has determined that it is in the best interest of the City and its residents
to (i} facilitate the development of the Arena Development Project in the manner described in the
Arena Development Agreement; and (ii) provide for the management and use of the Arena in the
manner described in the Arena Management Agreement, Such development, management and
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u use will beniefit the City and its residents by providing a multi-purpose sports and entertainment
facility, providing additional employment opportunities within the City, increasing the City’s tax
base, and stimulating additional development on properties in the vicinity of the Arena
Development Project.

E. The development and operation of the Arena Development Project, the
Entertainment Project and the Retail/Residential Project will require the Related Agreements.

F. The City anticipates that, as a result of the Team’s commitment to relocate to the
Arena in accordance with the Arena Management Agreement and to comply with the Team’s
covenant 1o play the Team’s home games at the Arena Facility pursuant to Section 9.5 of the
Arena Management Agreement, the Project will be developed and the City will achieve the
expectations expressed in the pro forma financial information attached as Exhibit “A” to the
Arena Management Agreement. The City's expectations for minimum development of the
Entertainment Project and the Retail/Residential Project are set forth in Section 5.1, and the
City’s expectations for Qualified Tax Revenues from such minimum development are set forth in
the Comparison Schedule. In order to assist in generating such Qualified Tax Revenues, the
Entertainment Developer and the Retail/Residential Developer have agreed to timely develop or
cause to be developed the minimum square footage of Qualified Use Space set forth in the
Completion Schedule.

G. The Arena Development Agreement requires that the Team execute and deliver to
the City that certain Team Guaranty (the “Team Guaranty”), which will provide for certain
payments by the Team in the event that both (i) the Entertainment Developer and/or the
Retail/Residential Developer fail to timely develop or cause to be timely developed the Qualified
Use Space in the manner required by this Agreement, and (ii} an Initial Term Tax Shortfall or an
Extended Term Tax Shortfall, as applicable, exists.

H. Pursuant to the Arena Development Agreement, the Entertainment Develaper has
agreed to transfer and convey the Parking Land to the City, the Arena Developer has agreed to
cause the Parking Improvements to be constructed on the Parking Land, and the Parking Land
and the Parking Improvements will become part of the Arena.

L The parties hereto anticipate that the development of the Entertainment Project
may require that portions of the Parking Land (and any Parking Improvements thereon) be
conveyed by the City to the Entertainment Developer for development as part of the
Entertainment Project, in which event the Entertainment Developer will provide to the City
suitable replacements for the parking spaces that will be lost as a result of such conveyance. The
parties hereto desire to provide for the manner by which any such conveyance will be
implemented.

1. As of the Agreement Effective Date, Ellman, the Arena Developer, the Team, the
Arena Manager, the Entertainment Developer and the Retail/Residential Developer are
Affiliates,

' K. The hesalth, safety and general welfare of the people of the City are directly
: dependent upon the continual encouragement, development, growth and expansion of business,

[Ee]

Library: Phosmx, Document #: 169572vI0

Case 2:09-bk-09488-RTBP Doc 1159-2 Filed 12/14/09 Entered 12/14/09 14:56:53
Desc Exhibit 2-The Development Agreement Page 8 of 73



commerce and tourism. Atftraction of business and tourism to the City as a resuit of the
L development of the Project and its ancillary uses will be an important factor in the continued
encouragement, promotion, attraction, stimulation, development, growth and expansion of the
City. The development and promotion of a multipurpose sports and entertainment complex will
provide significant benefits to the City.

L. In view of the foregoing, the City has determined that the development and
construction of the Entertainment Project and the Retail/Residential Project pursuant to the terms
of this Agreement, and the granting of rights in connection with the Arena Development Project
to the other parties to the Arena Development Agreement, the Arena Management Agreement
and this Agreement, are in the best interests of the City and the welfare of its residents and in
accord with valid public purposes.

M.  The actions by the City required under this Agreement and the Related
Agreements are the exercise of the City’s proprietary powers and are not the exercise of the
City's governmental, legislative, judicial or regulatory powers. Nothing in this Agreement shall
be construed as a limitation on the exercise by the City of its govemmental, legislative, judicial
or regulatory powers.

N. In reliance upon and in consideration of the obligations of the Entertainment
Developer and the Retail/Residential Developer under this Agreement, the City has: (i) entered
into the Arena Development Agreement and the Arena Management Agreement; (i) initiated (or
will initiate) action to issue the City Financial Obligations; and (iii) undertaken its other

. obligations under this Agreement and the Related Agreements. Upon execution hereof, the City
( may take additional action at substantial additional cost to accomplish its objectives as described
in this Agreement and the Related Agreements.

AGREEMENT:

NOW, THEREFORE, in consideration of the covenants, agreements and
obligations contained herein, the parties hereby enter into this Agreement as a “Development
Agreement” within the meaning of A.R.S. § 9-500.05, and agree as follows:

ARTICLE 1
DEFINITIONS; INTERPRETATION

1.1 Definitions. As used in this Agreement, the following terms shall have the
meanings indicated unless a different meaning is specifically provided or unless the context
otherwise requires:

“AAA" shall have the meaning set forth in Article 11.

“Affiliate” of a specified Person means a Person who (a) controls, is directly or indirectly
controiled by, or is under common control with, the specified Person; (b) owns, directly or
indirectly, ten percent (10%) or more of the equity interests of the specified Person; or (¢} is 2
general partner (if the specified Person is a partnership), managing member or manager (if the
' specified Person is a limited liability company), officer, director, non-financial institution trustee
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C

~

or fiduciary of the specified Person or of any Person described in clause (a) or (b) above; or (d) is
a member of the Immediate Family of the specified Person or the Person described in clauses (a)
through (c) above. A Person shall be deemed to control another Person for the purposes of this
definition if the first Person possesses, directly or indirectly, the power to direct, or cause the
direction of, the management and policies of the second Person, whether through the ownership
of voting securities, common directors, trustees or officers, by contract or otherwise.

“Agreement” shall have the meaning set forth in the initial paragraph hereof.

“Agreement Effective Date” shall have the meaning set forth in the initial paragraph
hereof.

“Agreement Term” shail have the meaning set forth in the Arena Management
Agreement.

“Applicable Law” means any law, statute, ordinance, rule, regulation, order or
determination of any Governmental Authority, or any recorded restrictive covenant or deed
restriction, affecting the Entertainment Project, the Retail/Residential Project, the Parking Land
and/or the Parking Improvements, including those applicable to environmental, zoning, building
code, health and safety and other similar matters.

“Approved Plans and Specifications” shall have the meaning set forth in Section 4.6(h).

“Approved Replacement Parking Plan™ shall have the meaning set forth in Section
4.6(c).

“Arbitration” shall have the meaning set forth in Article 11.

“Arbitration Dispute” shail have the meaning set forth in Article 11.
“Arbitrator” shall have the meaning set forth in Article 11,

“Arbitrator List” shall have the meaning set forth in Article 11.

“Arena” shall have the meahjng set forth in the Arena Management Agreement.
“Arena Developer” shall have the meaning set forth in Recital B.

“Arens Development Agreement” shall have the meaning set forth in Recital C.

“Arena Development Project” shall have the meaning set forth in the Arena
Development Agreement.

“Arena Facility” shall have the meaning set forth in the Arepa Development Agreement.

“Arena Facility Land” shall have the meaning set forth in the Arena Development
Agreement.

Library: Phoenix; Document ¥: 169572vI0 4
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“Arena Management Agreement” shall have the meaning set forth in Recital C.

“Arena Mapager” shall have the meaning set forth in the Arena Management
Agreement.

“AR.8.” means Arizona Revised Statutes.

“Business Day” means any day other than a Saturday, a Sunday or a public or bank
holiday or the equivalent for banks generally under the laws of the State of Arizona. Use of the
word “day™, as opposed to “Business Day™, means calendar day.

‘Challenge” shall have the meaning set forth in Section 7.4(b).
“City” shall have the meaning set forth in the initial paragraph hereof.

“City Approved Environmental Assessment Report” shall have the meaning set forth

in Section 4.6(e)(i). ‘

“City Approved Title Commitment” shall have the meaning set forth in Section

4.6(d)(i).

“City Charter” means the city chaster adopted by the voters of the City of Glendale as
from time to time in effect.

“City Commitment Amounnt” shall have the meaning set forth in the Arena
Development Agreement.

“City Encumhrance” shall have the meaning set forth in the Arena Management
Agreement.

“City Financial Obligations” shall have the meaning set forth in the Arena Development
Agreement. '

“City Manager” means the City Manager of the City.

“City Representative” shall have the meaning set forth in Section 12.3.

“Claim or Loss™ means any claim, cost, damage, demand, expense, loss, obligation or
other liability (including reasonable attorneys® fees), including those relating to property, injury
to or death of persons, loss of income and losses under workers’ compensation taws and benefits.

“Closing™ shall have the meaning set forth in Section 4.6( £).

“Closing Date” shall have the meaning set forth in Section 4.6(g).

“Comparison Schedule” shall have the meaning set forth in the Team Guaranty.

“C.omgletion Schedule” shail have the meaning set forth in Section 5.1.

Labrary Phoenix, Docurnent # 169572vI0 3
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(' “Conveyance Parcel” shall have the meaning set forth in Section 4.6(bX).
“Cross Easements” shall have the meaning set forth in Section 4.2(a).

“Developer’s Deposit” shall have the meaning set forth in the Arena Development
Agreement.

“Easement Parcel” shall have the meaning set forth in Section 4.6(b)(i).

“Ellman” shail have the meaning set forth in Recital A,

“Entertainment Developer” shall have the meaning set forth in the initial paragraph
hereof.

“Entertainment Developer Approved Environmental Assessment Report™ shall have

the meaning set forth in Section 4.6(e)(ii).

“Entertainment Developer Approved Title Commitment™ shall have the meaning set
forth in Section 4.6(d)(ii).

“Entertainment Developer Assignee” shall have the meaning set forth in Section
10.1(b).

r . “Entertainment Developer Representafive” shall have the meaning set forth in Section
12.1, !

“Entertainment Project” shall have the meaning set forth in Section 3.1.

“Entertainment Project ¥.and” means, as of the time of application of this definition, (i)
the Original Entertainment Project Land, excluding each portion of the Original Entertainment
Project Land previously conveyed by the Entertainment Developer to the City pursuant to
Section 4.6; and (ii} each portion of the Parking Land previously conveyed by the City to the
Entertainment Developer pursuant to Section 4.6.

“Equitable Litigation” shall have the meaning set forth in Article 11.

“Escrow Agent” shall have the meaning set forth in Section 4.6(f).

“Escrow Instructions” shall have the meaning set forth in Section 4.6(f).

“Estoppel Requester™ shall have the meaning set forth in Section 12.23.
“Event” shall have the meaning set forth in the Arena Management Agreement.

“Event of Default” shall mean any one of the “Events of Defauit” described in Sections
9.1(a), 9.1(b) and 9.1(c), 2s applicable.
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“Exculpatory Language” means the following language:

{Insert name of exculpating Person] acknowledges and agrees thar (i) this [insert
title of contract or agreement] imposes no contractual obligation on the City of
Glendale; (ii) in the event of a default under this [insert title of contract or
agreement}, of any kind or nature whatsoever, [insert name of exculpating Person]
shall look solely to Coyote Center Development, LLC at the time of the default
for remedy or relief; and (iii} no elected official, officer, employee, agent,
independent contractor or consultant of the City of Glendale shall be liable to
[insert name of exculpating Person], or any successor in interest to [insert name of
exculpating Person], with respect to this finsert title of contract or agreement}.

“Extended Term Tax Shortfall” shall have the meaning set forth in the Team
Guaranty.

“Force Majeurg” means any of the following that prohibits, delays or materially
interferes with the development or comstruction of the Entertainment Project and/or the
Retail/Residential Project or any material portion of either: strikes; lock-outs; acts of the public
enemy; the enactment, imposition or modification of any Applicable Law which occurs after the
Agreement Effective Date and precludes performance under this Agreement; confiscation or
seizure by any government or public authority; wars or war-like action (whether actual and
pending or expected, and whether de jure or de facto); blockades; insurrections; riots; civil
disturbances; governmental restrictions; epidemics; landslides; earthquakes; fires; hurricanes;
floods; wash-outs; explosions; failure of major equipment or machinery critical to the
development or construction of the Entertainment Project and/or the Retail/Residential Project
for their respective intended purposes; nuclear reaction or radiation; radioactive contamination;
or any other cause, whether of the kind herein enumerated or otherwise, which is not reasonably
within the control of the party claiming the right to delay or postpone performance on account of
such occurrence, but specifically exciuding any financial condition, lack of funds, lack of
financing, insolvency or bankruptey of such party.

“GAAP” means generally accepted accounting principles in effect in the United States of
America from time to time, as consistently applied.

“GAAS" means generally accepted auditing standards in effect in the United States of
America from time to time, as consistently applied.

“Governmental Authority” means any federal, state and/or local agency, department,
commission, board, bureau, administrative or regulatory body or other governmental
instrumentality having jurisdiction over the Entertainment Project, the Retail/Residential Project, -
the Parking Land, the Parking Improvements and/or the transactions contemnplated by this
Agreement.

ac!

Immediate Family” means any spouse, son, daughter or parent of any individual (by
blood or by marriage), or any trust, estate, partnership, joint venture, limited Hability company,
corporation, operation or any other legal entity or business or investment enterprise directly or
indirectly controlled by such spouse, son, daughter or parent.
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“Infrastructure Improvemenis” shall have the meaning set forth in the Arena
Development Agreement.

“Infrastructure Land” shall have the meaning set forth in the Arena Development
Apreement.

“Initial Term Tax Shortfall” shall have the meaning set forth in the Team Guaranty.
“Land” means the land that is legally described on Exhibit “A” attached hereto,

“Land Acqguisition Agreement” shall have the meaning set forth in the Arena
Development Agreement.

“MOA” shall have the meaning set forth in Recital A.

“Notice of Entertainment Developer Assignment” shall have the meaning set forth in
Section 10.1(b).

“Notice of Retail/Residential Developer Assignment” shall have the meaning set forth
in Section 10.2(b).

“Off-Site Parking Replacement” shall have the meaning set forth in Section 4.6(a).
“Off-Site Replacement Parcel” shall have the meaning set forth in Section 4.6(b){i)(x).
“On-Site Parking Replacement™ shall have the meaning set forth in Section 4.6(a).

“Original Entertainment Project Land” means the land described m the boundary
survey of the “Original Entertainment Project Land” approved by the City pursuant to Section
43.

“Qriginal Parking Land” means the Jand conveyed by the Entertainment Developer to
the City pursuant to the Parking Land Deed.

“Other Public Improvements Land” shall have the meaning set forth in the Arena
Development Agreement.

“Parking Advertising” means all permanent and temporary announcements,
acknowledgements, banners, liquid electronic displays, monument and other signs, show bills
and audio and visual commercial messages of any nature displayed, announced or otherwise
presented at, in or on the Parking Improvements and/or the Parking Land.

“Parking Improvements” shall have the meaning set forth in the Arena Development
Agreement.

“Parking Land” means, as of the time of application of this definition, (i) the Original
Parking Land, excluding each portion of the Qriginai Parking Land previously conveyed by the
City to the Entertainment Developer pursuant to Section 4.6; and (i) the portions of the Original
Entertainment Project Land previously conveyed by the Entertainment Developer to the City
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pursuant to Section 4.6 (and which have not been reconveyed to Entertainment Developer
pursuant to Section 4.6).

“Parking Land Deed” shall have the meaning set forth in the Arena Development
Agreement.

“Parking Naming Rights” means the exclusive rights to designate and/or assign a brand,
company, product or other name to, or have a name association with or sponsorship of, the
Parking Land and/or the Parking Improvements and/or any portion thereof.

“Person” means an individual, general or limited partnership, corporation, joint stock
company, trust (including a business trust), unincorporated association, joint venture, limited
liability company, Governmental Authority or other entity.

“Blan Approval” shall have the meaning set forth in the Arena Development Agreement.

“Broject” means, collectively, the Arena Development Project, the Entertainment Project
and the Retail/Residential Project.

“Project Site Plan” means the project site plan attached hereto as Exhibit “B”, and to be
approved by the City in accordance with Applicable Law as part of the Plan Approval.

“Qualified Tax Revenues” shall have the meaning set forth in the Team Guaranty.
“Qualified Use” shall have the meaning set forth in Exhibit “C” attached hereto.

“Qualified Use Space” means any improved area of the Entertainment Project Land
and/or the Retail/Residential Project Land designed and constructed for any Qualified Use in
accordance with Section 5.1.

“Related Agreements” means the Arens Management Agreement, the Safety and
Security Agreement, the Arena Development Agreement and the Team Guaranty.

“Released Party” shall have the meaning set forth in Section 6.3.

“Replacement Parking Improvements” shall have the meaning set forth in Section
4.6(3).

“Replacement Parking Plan™ shall have the meaning set forth in Section 4.6(b)(ii).
“Request for Convevance” shall have the meaning set forth in Section 4.6(b).

“Retail/Residential Developer” shall have the meaning set forth in the initial paragraph
hereof.

“Retail/Residential Developer Assignee” shall have the meaning set forth in Section
16.2(b).
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“Retail/Residential Developer Representative” shall have the meaning set forth in
Section 12.2.

“Retail/Residential Project” shall have the meaning set forth in Section 3.2.

“Retail/Residential Project L.and" means the land described in the boundary survey of
the "Retail/Residential Project Land” approved by the City pursuant to Section 4.3.

“Safety and Security Agreement” shall have the meaning set forth in the Arena
Management Agreement.

“Substantial Completion™ shall have the meaning set forth in the Arena Development
Agreement,

“Team” shall have the meaning set forth in Recital A.
“Team Guaranty” shall have the meaning set forth in Recital G.

1.2 Accounting Terms. Any accounting term used in this Agreement shall have,
unless otherwise specifically provided herein, the meaning customarily given in accordance with
GAAP or GAAS, as applicable, and all financial computations hereunder shall be computed,
unless otherwise ‘specifically provided herein, in accordance with GAAP or GAAS, as
applicable.

13 Captions. The captions of articles and sections of this Agreement are for
convenient reference only and shall not be deemed to limit, construe, affect, modify or alter the
meaning of such articles or sections. :

14 Cross References. Any reference in this Agreement to a Section, Subsection,
Article, Paragraph or Exhibit is a reference to 2 Section, Subsection, Article, Paragraph or
Exhibit, as appropriate, of this Agreement, uniess otherwise expressly indicated.

1.5  Temms. Whenever the context shall so require, all words herein in any gender
shall be deemed to include the masculine, feminine or neuter gender, and all singular words shall
include the plural, and ait plural words shall include the singular.

The words “herein,” “hereof” “hereunder,” “hereby,” “this Agreement” and other similar
references shall mean and include this Agreement and all amendments hereof and supplements
hereto unless the context clearly indicates or requires otherwise.

The words “include”, “including,” and other similar references shall mean “include, without:
limitation,” and “including, without limitation,” respectively.

The words “sole discretion” and other similar references shall mean “sole, absolute and
unfettered discretion.”
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1.6 Exhibits. Each exhibit referred to herein shall be considered a part of this
Agreement as fully, and with the same force and effect, as if such exhibit had been included
herein in full.

1.7  Language. The language used in this Agreement shall be deemed to be the
language chosen by the parties hereto to express their mutual intent, and no rule of strict
construction shall be applied against any party.

ARTICLE 2

NO WAIVER OF CITY'S GOVERNMENTAL POWERS

The Entertainment Developer and the Retail/Residential Developer acknowledge and agree that
the City is entering into this Agreement pursuant to A.R.S. §9-500.05, and that nothing in this
Agreement is intended, or shall be construed, to be a waiver or relinquishment of any of the
govermnmental powers of the City.

ARTICLE 3

ENTERTAINMENT PROJECT AND RETAIL/RESIDENTIAL PROJECT;
PARKING ADVERTISING AND PARKING NAMING RIGHTS

3.1  Description of Entertainment Project. The Entertainment Project shall generally
include (i) entertainment, retail and other mixed uses, together with related parking and/or
private infrastructure and any signage (including media boards, media towers and signage on
parking lot lighting towers) located on the Entertainment Project Land; and (ii) the Parking
Naming Rights and the Parking Advertising (including media boards, media towers and signage
on parking lot lighting towers) placed by the Entertainment Developer at, on or in the Parking
Land and/or the Parking Improvements pursuant to Section 3.3, all to be designed and buiit in
accordance with the provisions of this Agreement, Applicable Law and the Plan Approval.

- The Entertainment Project Land and all improvements from time to time constructed thereon, the
rights of the Entertainment Developer under the Cross Easements, and the rights of the
Entertainment Developer under Section 3.3 are collectively referred to herein as the
“Entertainment Project.”

- 3.2 Description of Retail/Residential Project. The Retail/Residential Project shall

generally include the entertainment, office, residential, hotel, retail and other mixed uses,
together with related parking and/or private infrastructure and signage (including media boards,
media towers and signage on parking lot lighting towers) located on the Retail/Residential
Project Land, all to be designed and built in accordance with the provisions of this Agreement,
Applicable Law and the Plan Approval.

The Retail/Residential Project Land and all improvements from time to time constructed thereon
and the rights of the Retail/Residential Developer under the Cross Easements are collectively
referred to herein as the “Retail/Residential Project.”
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33 Parking Advertising and Parking Naming Rights.

(a) Parking Advertising. The Entertainment Developer shall have the sole
and exclusive rights to post, exhibit, display and otherwise present, and to sell and license, all
Parking Advertising to be posted, exhibited, displayed and presented at, on or in the Parking
Land and/or the Parking Improvements during the Agreement Term, and to receive all revenue
therefrom. All such Parking Advertising shall be posted, exhibited, displayed and presented (i)
at the sole expense of the Entertainment Developer, and (ii) in accordance with this Agreement,
Applicable Law and the Plan Approval.

The Entertainment Developer shall cause all Parking Advertising posted, exhibited, displayed
and presented at, on or in the Parking Land andfor the Parking Improvements during the
Agreement Term to comply with community decency standards (from time to time actually
prevailing in the City) and to be maintained in a safe, clean and orderly condition, and shall
cause any installation, repair, maintenance and/or removal of such Parking Advertising to be
made in & manner and during such times as do not materially interfere with (i) the operation of
the Parking Improvements for parking purposes, or (if) the presentation of Events.

All coniracts and agreements for the sale and/or license of Parking Advertising shall include the
Exculpatory Language.

(b)  Parking Naming Rights. The Entertainment Developer shall have the sole
and exclusive rights to sell and license all Parking Naming Rights to be effective during the
Agreement Term, and to receive all revenue therefrom. All exhibitions, displays and
presentations pursuant to Parking Naming Rights shall be exhibited, displayed and presented (i)

_ at the sole expense of the Entertainment Developer, and (ii) in accordance with this Agreement,
Applicable Law and the Plan Approval.

The Entertainment Developer shall cause all such exhibits, displays and presentations at, on or in
the Parking Land and/or the Parking Improvements during the Agreement Term to comply with
community decency standards (from time to time actuaily prevailing in the City) and to be
maintzined in a safe, clean and orderly condition, and shall cause any installation, repair,
maintenance and/or removal of such exhibits, displays and presentations to be made in a2 manner
and during such times as do not materially interfere with (i) the operation of the Parking
Improvements for parking purposes, or (ii) the presentation of Events.

" All contracts and agreements for the sale and/or license of Parking Naming Rights shall include
the Exculpatory Language.

{©) Right of Access. The City hereby grants to the Entertainment Developer
and its agents, contractors, consuitants and employees, the right of access to the Parking Land
and the Parking Improvements for the purposes of posting, exhibiting, displaying, presenting,

" installing, repairing, maintaining and removing Parking Advertising and Parking Naming Rights.
Such right of access shall be exercised in such manner as the Entertainment Developer, with the
consent of the City, deems necessary to exercise the Entertainment Developer’s rights and
perform the Entertainment Developer’s duties and obligations under this Section 3.3.
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ARTICLE 4

ACQUISITION OF LAND; SURVEYS; PERMITS;
CONVEYANCES OF PORTIONS OF PARKING LAND

4.1 Acquisition of Land. The Entertainment Developer covenants with, and
represents and warrants to, the City that (i) the Entertainment Developer has the right to purchase
the Land pursuant to the Land Acquisition Agreement; (ii) the Entertainment Developer will
comply with its obligations, and enforce the obligations of the sellers, under the Land
Acquisition Agreement; and (iil} upon satisfaction of al conditions precedent set forth in the
Land Acquisition Agreement, the Entertainment Developer will acquire title to, and beneficial
ownership of, the Land pursuant to the Land Acquisition Agreement. There shall be no
amendment or modification of the Land Acquisition Agreement or any waiver or relinquishment
of the rights of the Entertainment Developer under the Land Acquisition Agreement without the
prior consent of the City.

After the City has approved the surveys of the Original Fntertainment Project Land and the
Retail/Residential Project Land pursuant to Section 4.3, and prior to the commencement of
construction of the Retail/Residential Project, the Entertainment Developer shall convey to the
Retail/Residential Developer fee title to the Retail/Residential Project Land.
The Retail/Residential Developer shall accept such conveyance of fee title to the

Retail/Residential Project Land.
42  Applications and Approvals for Land Uses,
{a)  Approvals and Permits for Land Uses. Promptly afier the execution of

this Agreement, the Entertainment Developer and the Retail/Residential Developer shall make
applications, submittals and requests to, and seek approvals and permits from, the City for Plan
Approval and other zoning, rezoning, site plan review and other approvals and permits relating to
the use of the Original Entertainment Project Land and the Retail/Residential Project Land as
contemplated by this Agreement. Such applications, submittals and requests shall seek approvals
and permits that will allow the Entertainment Project and the Retail/Residential Project to be
developed in accordance with the Project Site Plan, with appropriate shared access, infrastructure
and parking (pursuant to the Cross Easements). The Entertainment Developer and the
Retail/Residential Developer shall, after submission of such applications, submittals and
requests, diligently work with each other to pursue such approvals and permits. Any
amendments or modifications to such applications, submittals and requests shall be consistent
with the Project Site Plan or any modification thereof to which the parties hereto may agree prior
to the initial issuance of such approvals and permits.

Following Plan Approval, the parties hereto shall (i) revise the Project Site Plan (or any
amendment or modification thereof to which the parties hereto have previously agreed) to be
consistent with such Plan Approval and in accordance with Applicable Law, and (ii) enter into
and record in the Official Records of Maricopa County, Arizona, one or more cross easement
agreements (as recorded, the “Cross Easements™), in form and with substance reasonably
acceptable to each of the pariies hereto, providing for shared use of and cross access to (x) the
Parking Improvements for the benefit of the Entertainment Project Land and the
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Retail/Residential Project Land, and (y) 500 parking spaces on or in the parking areas to be
focated on the Entertainment Project Land and/or the Retail/Residential Project Land for the
benefit of the Arena, all in accordance with the Plan Approval. .

The Entertainment Developer and the Retail/Residential Developer shall have the right, with the
prior consent of the City, from time to time after the initial issuance of the approvals and permits
described in this Section 4.2(a), to make application for and pursue such amendments and
modifications thereof as the Entertainment Developer and the Retail/Residentiat Developer deem
appropriate, provided that such amendments and modifications are consistent with this
Agreement and the Project Site Plan (as may have been amended or modified pursuant to this
Section 4.2(a)).

The Entertainment Developer and the Retail/Residential Developer acknowledge that all
applications, submittals, requésts, amendments and modifications described in this Section 4.2(a)
will be subject to the review and approval processes of the City acting in its governmental
capacity.

(b))  Processing of Applications, Submittals and Requests for Approvals and
Permits. The City has designated the City Manager as the contact person for the receipt and

coordination of all applications, submittals and other requests for approvals and permits
submitted by the Entertainment Developer and the Retail/Residential Developer to the City in
connection with the planning of the Entertainment Project and the Retail/Residential Project.
( The City shall have the right from time to time to change the designation by delivering notice of

' such change to the Entertainment Developer and the Retail/Residential Developer not less than
thirty (30} days in advance of the effective date of any such change.

In connection with such applications, submittals and requests to the City, so long as the
Entertainment Developer and the Retail/Residential Developer comply with Applicable Law, the
City agrees (i) to expedite the processing of such applications, submittals and requests for
approvals and permits to the extent reasonably possibie (but without the City being required by
such commitment to hire additional staff); (ii) not to require any reviews or processes other than
those required by Applicable Law; and (iii) to waive, to the extent legally permissible, all
application, submittal and processing fees related thereto.

The City and the Entertainment Developer acknowledge and agree that the Entertainment Project
and the Retail/Residential Project may each be constructed in phases and, accordingly, approvals
and permits therefor may be requested and granted in phases.

43  Surveys. Promptly after the date of Plan Approval, the Entertainment Developer
shall obtain survey(s) of the boundaries of (i) the proposed Original Entertainment Project Land,
as shown by the Plan Approval; and (ii) the proposed Retail/Residential Project Land, as shown
by the Plan Approval. The Entestainment Developer shall give a copy of each such survey to the
City promptly after the Entertainment Developer obtains the same from the surveyor. The City
shall cause each such survey {and any revised survey submitted pursuant to the immediately
following paragraph of this Section 4.3) to be reviewed and a notice of approval or disapproval
thereof to be given to the Entertainment Developer within fifteen (15) Business Days after the
' City’s receipt of such survey.
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Any notice of disapproval of any survey shall state in reasonable detail the basis for such
disapproval. The failure by the City to give notice of approval or disapproval within such fifteen
(15) Business Day period with respect to a given survey shall be deemed disapproval of such
survey. Upon disapproval by the City of any survey submitied pursuant to this Section 4.3, the
Entertainment Developer shall have the right to (i) submit a revised survey for review by the City
under this Section 4.3, or (ii) submit the issue of the reasonability of the City’s disapproval to
Arbitration.

Promptly after the approval of a survey of each of the Original Entertainment Project Land and
the Retail/Residential Project Land pursuant to this Section 4.3, the parties hereto shall execute
and record, in the Official Records of Maricopa County, Arizona, an amendment to this
Agreement, in form and with substance reasonably acceptable to each of the parties hereto,
confirming the legal descriptions for the Original Entertainment Project Land and the
Retail/Residential Project Land, both of which (together with the Parking Land) shall remain
subject to the provisions of this Agreement. Such amendment to this Agreement shall not
constitute nor imply any release of any party hereto.

44  Approvals and Permits for Construction. Before commencement of construction
of any part of the Entertainment Project or the Retail/Residential Project, the Entertainment
Developer or the Retail/Residential Developer (as applicable) shall obtain, or cause to be
obtained, all approvals and permits required for such construction.

The City has designated the Head of the Building Department of the City as the contact person
for the receipt and coordination of all applications, submittals and requests for approvals and
permits relating to the construction of the Entertainment Project and the Retail/Residential
Project. The City shall have the right, from time to time, to change such designation by
delivering notice of such change to the Entertainment Developer and the Retail/Residential
Developer not less than thirty (30) days in advance of the effective date of any such change.

In connection with such applications, submittals and requests to the City, so long as the
Entertainment Developer and the Retail/Residential Developer comply with Applicable Law, the
City agrees (i) to expedite the processing of such applications, submittals and requests for
approvals and permits to the extent reasonably possible (but without the City being required by
such commitment to hire additional staff), and (ii) not to require any reviews or processes other
than those required by Applicable Law. All such applications, submittals and requests to the
City are subject to the approval and permit process of the City, and the approvals and permits
granted (upon payment of related fees and charges) will be granted by the City acting in its
governmental capacity.

4.3  Covenants, Conditions, Restrictions and Easements. Each of the Entertainment
Developer and the Retail/Residential Developer shall have the right, without the consent of the
City, but subject to Applicable Law and any City consents required in its governmental ¢apacity,
to subject all or parts of the Entertainment Project Land and the Retail/Residential Project Land
to such covenants, conditions, restrictions and easements, and to subdivide such land in such
manner, as may be reasonably required to develop, construct and provide for the future
operation, maintenance and repair of the Entertainment Project and the Retail/Residential
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Cv Project, as contemplated by and consistent with the provisions of this Agreement and the Arena
Development Agreement.

4.6 Conveyances of Parking Land for Development.

{a) Acknowledgment. The parties hereto acknowledge that the successful
development of the Entertainment Project may require, and the Project Site Plan contemplates,
that portions of the Parking Land may, from time to time during the Agreement Term, be
conveyed by the City to the Entertainment Developer for development as part of the
Entertainment Project. Any such conveyance will likely decrease the number of parking spaces
on the Parking Land, and the parties therefore agree that the Entertainment Developer must, as a
condition to any such conveyance, provide for adequate replacement parking in the manner
described in this Section 4.6. Such replacement parking shall, after approval of the location
thereof pursuant to Section 4.6{c}, be constructed by the Entertainment Developer on either (i) a
portion of the Parking Land (an “On-Site Parking Replacement™), or (ii) a portion of the
Entertainment Project Land (an “Off-Site Parking Replacement”™) to be conveyed by the
Ententainment Developer to the City pursuant to this Section 4.6.

{b)  Reguest for Convevance. From and after Plan Approval and the
conveyance of the Original Parking Land to the City, the Entertainment Developer may, from

time to time, submit to the City a request (each, a “Request for Conveyance™) that the City
convey to the Entertainment Developer one or more portions of the Parking Land (together with

(~ access thereto) for development as part of the Entertainment Project. Each Request for
Conveyance shall be made by the Entertainment Developer in the manner described in this
Section 4.6(b), and shall inciude the following: ‘

i Survey(s). An ALTA/ACSM survey of (x) the portion of the
Parking Land that the Entertainment Developer requests to be conveyed to the Entertainment
Developer pursuant to this Section 4.6 (each, a “Conveyance Parcel™), and (y) the portion of the
Parking Land (if any) that the Entertainment Developer requests be subject to an cascment
providing access to such Conveyance Parcel (each, an “Easement Parcef”). Such survey(s)
shall include (1) a legal description of the Conveyance Parcel, (2) a legal description of the
Easement Parcel (if any), and (3) a certification of the total parking spaces then included in the
Conveyance Parce] and the Easement Parcel (if any).

(i)  Replacement Parking Plan. A replacement parking plan (each, a
“Replacement Parking Plan™) showing the location and nature of the replacement parking
spaces that the Entertainment Developer proposes to provide to the City to replace the parking
spaces that the City will lose as a result of the City’s conveyance of the Conveyance Parcel and
the Easement Parcel (if any) to the Entertainment Developer. Each Replacement Parking Plan -
shall include the following:

(x) with respect to an Off-Site Parking Replacement, (1) an

ALTA/ACSM survey (including a legal description) of the portion of the Entertainment Project

Land on which the permanent replacement parking is proposed to be constructed (the “Off-Site

Replacement Parcel") and the portion of the Entertainment Project Land (if any) on which

' access 1o the Off-Site Replacement Parcel is proposed to be constructed, (2) drawings showing
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the number and location of the replacement parking spaces and traffic circulation pattems to be
constructed by the Entertainment Developer on the Off-Site Replacement Parcel, and (3) if the
replacement parking is proposed to be in the form of a parking structure, drawings showing the
elevations and floor plates of such parking structure; or

(y) with respect to an On-Site Parking Replacement, (1) a drawing
showing the location of the portion of the Parking Land on which the permanent replacement
parking is proposed to be constructed by the Entertainment Developer; (2) drawings showing the
number and location of the replacement parking spaces and traffic circulation patierns to be
constructed by the Entertainment Developer as the permanent replacement parking; (3) if such
replacement parking is proposed to be in the form of a parking structure, drawings showing the
elevations and floor plates of such parking structure; and (4) drawings showing the number and
location (whether on the Parking Land or the Entertainment Project Land) of the replacement
parking spaces and traffic circulation patterns for temporary replacement parking to be provided
by the Entertainment Developer during the construction of the permanent replacement parking.

() Review and Approval of Request. The City shall cause each Request for
Conveyance submitted by the Entertainment Developer to the City (and any revised Request for
Conveyance submitted by the Entertainment Developer pursuant to this Section 4.6{c)) to be
reviewed and a notice of approval or disapproval thereof to be given to the Entertainment
Developer within thirty (30} days after the City’s receipt of such Request for Conveyance from
the Entertainment Developer,

The City’s review shall be [imited to determining whether the Request for Conveyance complies
with this Agreement, Applicable Law and the Plan Approval, and provides reasonably suitable
replacement parking in a location no further from the exterior face of the Arena Facility than the
furthest parking space from the exterior face of the Arena Facility included in the first 5,500
parking spaces constructed as the original Parking Improvements. Following such review, the
City shall (i) approve such Request for Conveyance without any conditions, (ii) approve such
Request for Conveyance with such conditions as are stated in the City's notice of approval, or
(iii) disapprove such Request for Conveyance. The failure by the City to give notice of approval
or disapproval within such thirty-day period with respect to any Request for Conveyance shall be
desmed disapproval of such Reguest for Conveyance.

Upon (2) approval by the City of any Request for Conveyance (or any revision thereof) with
conditions that are not acceptable to the Entertainment Developer, or (b) disapproval by the City
of any Request for Conveyance (or any revision thereof), the Entertainment Developer shall have
the right to either (x) submit a revised Request for Conveyance for review by the City under this
Section 4.6(c), or (y) submit the issue of the reasonability of the City’s conditions to approval or
disapproval, as applicable, to Arbitration.

Such Request for Conveyance that, pursuant to this Section 4.6(c), is (I) approved by the City
without conditions or with conditions that are acceptable to the Entertainment Developer, or (II)
approved by the Arbitrator pursuant to Arbitration shall, upon such approval, become the
“Approved Replacement Parking Plaa,”
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(¢  Title Matters.

(i) Qff-Site Replacement Parcel. Foliowing the approval of the
Approved Replacement Parking Plan pursuant to Section 4.6(c), if the Approved Replacement
Parking Plan contemplates an Off-Site Parking Replacement, then the Entertainment Developer
shall obtain and provide to the City, at the Entertainment Developer’s cost and expense, an
ALTA owner’s extended coverage title insurance commitment for the Off-Site Replacemem
Parcel, issued by a title insurer reasonably acceptable to the City and in an amount reasonably
agreed 10 by the City and the Entertainment Developer as the value of the Off-Site Replacement
Parcel. Such title insurance commitment shall be accompanied by copies of any recorded
documents referenced therein.

The Entertainment Developer shall give a copy of such title insurance commitment to the City
promptly after the Entertainment Developer obtains the same from the title insurer. The City
shall cause such title insurance commitment (and any revised title insurance commitment
submitted by the Entertainment Developer pursuant to this Section 4.6(d)(1)) to be reviewed and
a notice of approval or disapproval thereof to be given to the Entertainment Developer within
fifteen (15) Business Days after the City’s receipt of such title insurance commitment. The
standard for the City’s approval or disapproval for any exception set forth in such title insurance
commitment shall be whether such exception will materially, adversely affect the right and/or
ability of the City to use the land described therein for replacement parking purposes as
contemplated by this Agreement and the Arena Management Agreement. The City shall not
disapprove any lien or other encumbrance described in such title insurance commitment that may
be discharged by the Entertainment Developer’s payment of money at the related Closing, but
may condition the City’s approval of such title insurance commitment on the Entertainment
Developer’s causing such len or encumbrance to be fully satisfied and discharged as of such
Closing. »

Any notice of disapproval of a given title insurance commitment shall state in reasonable detail
the basis for such disapproval. The failure by the City to give notice of approval or disapproval
within such fifteen (15) Business Day period with respect to a given title insurance commitment
shail be deemed disapproval of such title insurance commitment. Upon disapproval by the City
of a given title insurance comunitment submitted pursuant to this Section 4.6(d)(i), the
Entertainment Developer shall have the right to () submit a revised title insurance commitment
for review by the City under this Section 4.6(d)(@), or (b) submit the issue of the reasonability of
the City’s disapproval to Arbitration. Each such title insurance commitment approved pursuant
to this Section 4.6(d)(i) shall be a “City Approved Title Commitment”. ,

(i)  Conveyance Parcel and Fasement Parcel. Following the approval

of the Approved Replacement Parking Plan pursuant to Section 4.6(c), the Entertainment
Developer shall, at the Entertainment Developer’s cost and expense, obtain (and provide to the
City a copy of) an ALTA owner’s extended coverage title insurance commitment for the
Conveyance Parcel and the Easement Parcel (if any) issued by a title insurer reasonably
acceptable to the Entertainment Developer and in the amount reasonably agreed to by the City
and the Entertainment Developer as the value of the Conveyance Parce! and the Easement Parcel
(if any). Such title insurance commitment shall be accompanied by copies of any recorded
documents referenced therein.
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The Entertainment Developer shall cause such title insurance commitment to be reviewed and a
notice of approval or disapproval thereof to be given to the City within fifteen (13) Business
Days after the Entertainment Developer receives such title insurance commitment from the title
insurer. The standard for the Entertainment Developer's approval or disapproval for any
exception set forth in such title insurance commitment shail be whether such exception will
materially, adversely affect the right and/or ability of the Entertainment Developer to use the
Conveyance Parcel and the Easement Parcel (if any) for development as part of the
Entertainment Project as contemplated by this Agreement. The Entertainment Developer shall
not disapprove any lien or other encumbrance described in such title insurance commitment that
may be discharged by the City’s payment of money at the related Closing, but may condition the
Entertainment Developer’s approval of such title insurance commitment on the City’s causing
such lien or encumbrance to be fully satisfied and discharged as of such Closing.

Any notice of disapproval of a given title insurance commitment shall state in reasonable detail
the basis for such disapproval, The failure by the Enteriainment Developer to give notice of
approval or disapproval within such fifteen (15) Business Day period with respect to a given title
insurance commitment shall be deemed disapproval of such title insurance commitment. Upon
disapproval by the Entertainment Developer of a given title insurance commitment pursuant to
this Section 4.6(d)(ii), the City shall have the right to submit the issue of the reasonability of the
Entertainment Developer’s disapproval to Arbitration. Each such title insurance commitment
approved pursuant to this Section 4.6(d)(ii) shall be an “Entertainment Developer Approved
Title Commitment™.

(¢)  Environmental Assessments.

(i) Off-Site_Replacement Parcel. Following the approval of the
Approved Replacement Parking Plan pursuant to Section 4.6(c), if the Approved Replacement
Parking Plan contemplates an Off-Site Parking Replacement, then the Entertainment Developer
shall, at the request of the City, obtain and provide to the City, at the Entertainment Developer’s
cost and expense, a report of an ASTM Phase I environmental assessment (and a report of a
Phase I environmental assessment if recommended by the report for the Phase I assessment) for
the Off-Site Replacement Parcel, issued by an environmental site assessment firm reasonably
acceptable to the City.

The Entertainment Developer shail give a copy of such environmental assessment report (o the
City promptly after the Entertainment Developer obtains the same. The City shall cause such
environmental assessment report (and any revised environmental assessment report submitted by
the Entertainment Developer pursuant to this Section 4.6()(i)) to be reviewed and a notice of
approval or disapproval thereof to be given to the Entertainment Developer within fifteen {153)
Business Days after the City’s receipt of such environmental assessment report.

Any notice of disapproval of any such environmental assessment report shall state in reasonable
detail the basis for such disapproval. The failure by the City to give notice of approval or
disapproval within such fifteen (15) Business Day period with respect to a given environmental
assessment report shall be deemed disapproval of such environmental assessment report. Upon
disapproval by the City of any environmental assessment report submitted pursuant to this
Section 4.6(e)i), the Entertainment Developer shall have the right to (a) submit a revised
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environmental assessment report for review by the City under this Section 4.6{e)(i), or (b) submit
the issue of the reasonability of the City's disapproval to Arbitration. Each such environmental
assessment report approved pursuani to this Section 4.6(e}(i) shall be a “City Approved
Environmentai Assessment Report.”

(i)  Convevance Parcel and Easement Parcel. Following the approval
of the Approved Replacement Parking Plan pursuant to Section 4.6(c), the Entertainment
Developer shall have the right to obtain, at the Entertainment Developer's cost and expense, a
repart of an ASTM Phase | environmental assessment (and a report of a Phase II environmental
assessment if recommended by the report for the Phase [ assessment) for the Conveyance Parcel
and the Easement Parcel (if any), issued by an environmental site assessment firm reasonably
acceptable to the Entertainment Developer.

The Entertainment Developer shall give a copy of such environmental assessment report to the
City promptly after the Entertainment Developer obtains the same. The Entertainment
Developer shall cause such environmental assessment report {o be reviewed and a notice of
approval or disapproval thereof to be given to the City within fifteen (15} Business Days after the
Entertainment Developer’s receipt of such environmental assessment report.

Any notice of disapproval of any such environmental assessment report shall state in reasonable
detail the basis for such disapproval. The failure by the Entertainment Developer to give notice
of approval or disapproval within such fifteen (15) Business Day period with respect to a given
environmental assessment report shail be deemed disapproval of such environmental assessment
report.  Upon disapproval by the Entertainment Developer of any environmental assessment
report submitted pursuant to this Section 4.6(e)(ii), the City shall have the right to submit the
issue of the reasomability of the Entertainment Developer’s disapproval to Arbitration. Each
such environmental assessment repost approved pursuant to this Section 4.6(e)(ii} shall be an
“Entertainment Developer Approved Environmental Assessment Report.”

®H Opening of Escrow; Escrow Instructions. Following the approval of the

Approved Replacement Parking Plan pursuant to Section 4.6{(c), the City Approved Title
Commitment (if applicable) pursuant to Section 4.6(d)(i), the Entertainment Developer
Approved Title Commitment pursuant to Section 4.6(d)(ii), the City Approved Environmental
Assessment Report (if applicable) pursuant to Section 4.6(e)(i), and any Entertainment
Developer Approved Environmental Assessment Report pursuant to Section 4.6(e)(ii), the
Entertainment Developer and the City shall promptly deliver a fuily executed copy of this
Agreement to an escrow agent reasonably acceptable to the City and the Entertainment
Developer (the “Escrow Agent”), and this Agreement shail, upon soch delivery, constitute
escrow instructions to the Escrow Agent with respect to the transactions contemplated by this
Section 4.6. The Entertainment Developer and the City agree to execute and deliver to the
Escrow Agent any additional or supplemental instructions as may be NEcessary or convenient to
impiement the terms of this Section 4.6 and to close such transactions, provided such additional
or supplemental instructions are consistent with, and do not in any way modify, amend or
supercede this Section 4.6. Any such additional or supplemental escrow instructions, together
with the escrow instructions set forth in this Section 4.6, as they may be amended by the
Entertainment Developer and the City from time to time, are hereinafter cotlectively referred to
as the “Escrow Instructions.” The Escrow Instructions may be supplemented by such standard
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form terms and provisions as the Escrow Agent may provide to the Entertainment Developer and
the City in writing; provided, however, that the Entertainment Developer, the City and the
Escrow Agent (by its opening of the escrow contemplated hereby) acknowledge and agree that in
the event of any conflict between any provision of any such standard term or provision provided
by the Escrow Agent and the Escrow Instructions, the Escrow Instructions shall govern and

apply.

{g)  Closings; Closing Dates. The closing of each of the transactions for which
an escrow is opened pursuant to Section 4.6(f} (each, a “Closing™) shall take place at the offices
of the Escrow Agent on a date {each, a “Closing Date™) to be (i) mutually designated by the
Entertainment Developer and the City promptly afler the completion of the corresponding
Replacement Parking Improvements, and (ii) not later than fifteen (15) days after the completion
of such Replacement Parking Improvements. The City and the Entertainment Developer shall,
promptly following the completion of such Replacement Parking Improvements in accordance
with the Approved Plans and Specifications, execute and deliver to the Escrow Agent a written
statement that the Replacement Parking Improvements have been completed in accordance with
the Approved Plans and Specifications.

) Design of Replacement Parking Improvements. Following the approval of
the Approved Replacement Parking Plan pursuant to Section 4.6(c), the City Approved Title

Commitment (if applicable} pursuant to Section 4.6(d)(i), the Entertainment Developer
Approved Title Commitment pursuant to Section 4.6(d)(ii), the City Approved Environmental
Assessment Report (if applicable) pursuant to Section 4.6{¢)}i), and any Entertainment
Developer Approved Environmentai Assessment Report pursuant to Section 4.6(e)(ii), the
Entertainment Developer shall, at the Entertainment Developer's cost and expense, cause a
design professional (to be selected in accordance with any applicable public contracting
requirements and approved by the City) to prepare such plans and specifications as are required
to acquire from all Governmental Authorities ail permits for, and to complete the construction of,
the replacement parking described in such Approved Replacement Parking Plan. Any contract or
agreement for the preparation of such plans and specifications shall be between the
Entertainment Developer and such design professional, shall include the Exculpatory Language
and shall be approved by the City. All such plans and specifications shall be consistent with the
provisions of this Agreement, the Approved Replacement Parking Plan, Applicable Law and the
Plan Approval.

The Entertainment Developer shall provide copies of such plans and specifications fo the City
promptly after the Entertainment Developer’s receipt of such plans and specifications from such
designer. The City shall cause such plans and specifications (and any revised plans and
specifications submitted pursuant to this Section 4.6(h)) to be reviewed and a notice of approval
or disapproval thereof to be given to the Entertainment Developer within thirty (30) days after-
the City’s receipt of such plans and specifications.

The City's review shall be limited to determining whether such plans and specifications comply
with this Agreement, the Approved Replacement Parking Plan, Applicable Law and the Plan
Approval. Following such review, the City shall (i) approve such plans and specifications
without any conditions, (ii) approve such plans and specifications with such conditions as are
stated in the City’s notice of approval, or (iii) disapprove such plans and specifications. The
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failure by the City to give notice of approval or disapproval of such plans and specifications
within such thirty-day period shall be deemed disapproval of such plans and specifications.

Upon (a) approval by the City of any such plans and specifications (or any revision thereof) with
conditions that are not acceptable to the Entertainment Developer, or (b) disapproval by the City
of any such plans and specifications (or any revision thereof), the Entertainment Developer shall
have the right to either (x) submit revised plans and specifications for review by the City under
this Section 4.6(k), or (y) submit the issue of the reasonability of the City's conditions to
approval or disapproval, as applicable, to Arbitration.

Such plans and specifications that, pursuant to this Section 4.6(h), are (I) approved by the City
without conditions or with conditions that are acceptable to the Entertainment Developer, or {II}
approved by the Arbitrator pursuant to Arbitration shall, upon such approval, become the
“Approved Plans and Specifications.”

4] Construction of Replacement Parking. Following the approval of the
Approved Plans and Specifications pursuant to Section 4.6(h), the Entertzinment Developer

shall, at the Entertainment Developer's cost and expense, cause the replacement parking
improvements (the “Replacement Parking Improvements™) contemplated by the Approved
Plans and Specifications to be constructed by a contractor or construction manager at risk to be
selected in accordance with any applicable public contracting requirements and approved by the
City. Any contract or agreement for the construction of the Replacement Parking Improvements
shall be between the Entertainment Developer and such confractor or construction manager at
risk, shall include the Exculpatory Language and shall be approved by the City. Prior to the
commencement of the work described in such contract or agreement, the Entertainment
Developer shall, with respect to an On-Site Parking Replacement, (i) provide to the City
evidence reasonably satisfactory to the City of the availability of monies sufficient to pay, and
the existence of reasonably satisfactory disbursement procedures for the payment of, all amounts
that the Entertainment Developer will incur in causing the Replacement Parking Improvements
to be completed, and (ji} provide or cause to be provided to the City a payment and performance
bond for such work, in form and with substance reasonably acceptable to the City.

The Entertainment Developer shall enforce the provisions of any such contract or agreement, and
shall require timely construction of the Replacement Parking Improvements in a good and
workmanlike manner, in accordance with the provisions of this Agreement, the Approved Plans
and Specifications and Applicable Law.

The Entertainment Developer shall, at all times during the construction of the Replacement
Parking Improvements, cause the land on which such Replacement Parking Improvements are
being constructed to remain free and clear of any liens related to the construction of the -
Replacement Parking Improvements, and shall cause any such lien to be released (whether by
payment or provision of a bond satisfactory to cause such release) within thirty (30) days afier
the filing or recording of notice of the same.

During the course of construction of the Parking Replacement Improvements, the City, its

employees, agents, engineers and/or consuitants shall have the rights, at reasonable times during
construction hours, to be present at the site of such construction and to observe work being
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performed in connection with such construction; provided, however, that in exercising such
rights, (i) the City shall comply with Applicable Law; (iii) the City shall give the Entertainment
Developer and the contractor or construction manager at risk reasonable advance notice of such
presence; and (iii) the City shall not materially interfere with any construction aclivity at such
site.

) Right of Access. The City hereby grants to the Entertainment Developer
and its agents, contractors, consultants and employees, the right of access to the Parking Land
and the Parking Improvements for the purposes of obtaining or preparing such surveys,
assessments and plans, and performing such other acts, as the Entertainment Developer
reasonably deems necessary to exercise the Entertainment Developer's rights and perform the
Entertainment Developer’s duties and obligations under this Section 4.6.

(k) - Convevance Consideration. The consideration to be provided by the
Entertainment Developer for the conveyance to the Entertainment Developer of a Conveyance

Parcel (and any related Easement Parcel) pursuant to this Agreement shall be (i) the
Entertainment Developer’s conveyance and transfer to the City of the Off-Site Replacement
Parcel, with respect to an Off-Site Parking Replacement, or (ii) the Entertainment Developer’s
transfer to the City of the Replacement Parking Improvements, with respect to an On-Site

Parking Replacement.
()  Closing Procedures.
{i) Deliveries by Entertainment Developer. The Entertainment

Developer shall, with respect to each Closing, deliver or cause to be delivered to the Escrow
Agent (with copies to the City), prior to the commencement of construction of the Replacement
Parking Improvements, the following:

(1) If the Closing is for an Off-Site Parking Replacement, a
special warranty deed (in a form reasonably acceptable to the City and the Entertainment
Developer) by which the Entertainment Developer conveys the Off-Site Replacement Parcel
(and any access easement contemplated by the Approved Replacement Parking Plan) to the City
(subject only to the exceptions shown on the City Approved Title Commitment other than liens
and encumbrances to be satisfied by the Entertainment Developer at such Closing) duly executed
and acknowledged in recordable form by the Entertainment Developer;

(2)  If the Closing is for an Off-Site Parking Replacement, an
affidavit of property value for the Off-Site Replacement Parcel as required by Applicable Law,
duly executed by the Entertainment Developer;

(3)  If the Closing is for an Off-Site Parking Replacement, a
non-foreign affidavit as required by Applicable Law, duly executed by the Entertainment
Developer;

(4)  Anaffidavit of property value for the Conveyance Parcel as
required by Applicable Law, duly executed by the Entertainment Developer;
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{5) An assignment and transfer of warranties (in a form
reasonably acceptable to the City and the Entertainment Developer) by which the Entertainment
Developer transfers to the City all of the Entertainment Developer's right, tide and interest in ail
of the warranties (whether contractual. statutory or under common law) running in favor of the
Entertainment Developer with respect to the Replacement Parking Improvements;

(6)  Proof reasonably satisfactory to the City and the Escrow
Agent of the Entertainment Developer's existence and good standing;

{7y Proof reasonably satisfactory to the City and the Escrow
Agent of the power and authority of the natural persons executing and/or delivering the
documents described in this Section 4.6(1)(i} 1o act for and bind the Entertainment Developer;
and

(8)  Such other documents as may be reasonably required by
the Escrow Agent or the City to implement the applicable Closing.

If, pursuant to Section 4.6(d)(i), the Entertainment Developer is required to satisfy any lien on or
encumbrance against an Off-Site Replacement Parcel, the Entertainment Developer shall, at least
two (2) Business Days before the Closing Date, deliver to the Escrow Agent immediately
available funds in an amount sufficient to fully satisfy and discharge such lien or encumbrance.

(if)  Deliveries by City. The City shall, with respect to each Closing,
deliver or cause to be delivered to the Escrow Agent (with copies to the Entertainment
Developer), within five (5) Business Days after the City’s receipt of the copies of the documents
delivered by the Entertainment Developer to the Escrow Agent pursuant to Section 4.6(1)(1), the
following;

(1) A special warranty deed (in a form reasonably acceptable to the
City and the Entertainment Developer) by which the City conveys the Conveyance Parcel (and
any access easement across the Easement Parcel contemplated by the Approved Replacement
Parking Plan) to the Entertainment Developer (subject only to the exceptions shown on the
Entertainment Developer Approved Title Commitment other than liens and encumbrances to be
satisfied by the City at such Closing) duly executed and acknowledged in recordable form by the
City;

(2) An affidavit of property value for the Conveyance Parcel as
required by Applicable Law, duly executed by the City;

(3) A non-foreign affidavit as required by Applicable Law, duly
executed by the City;

(4) If the Closing is for an Off-Site Parking Replacement, an
affidavit of property value for the Off-Site Replacement Parcel as required by Appiicable Law,
duly executed by the City; )
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(5) Proof reasonably satisfactory to the Entertainment Developer
and the Escrow Agent of the power and authority of the natural persons executing and/or
delivering the documents described in this Section 4.6(1)(ii} to act for and bind the City; and

(6) Such other documents as may be reasonably required by the
Escrow Agent or the Entertainment Developer to implement the applicable Closing.

If, pursuant to Section 4.6(d)(ii), the City is required to satisfy any lien on or encumbrance
against a Conveyance Parcel and/or an Fasement Parcel, the City shall, at least two (2) Business
Days before the Closing Date, deliver to the Escrow Agent immediately available ﬂmds in an
amoumt sufficient to fully satisfy and discharge such lien or encumbrance.

(iif) Closing by FEscrow Agent. Upon the Escrow Agent’s (i)
venification that the Escrow Agent has received all of the documents, instrients and monies

required to be provided to the Escrow Agent pursuant to this Section 4.6(1) with respect to a
giver Closing, (ii) determination that the title insurer that issued the Entertainment Developer
Approved Title Commitment and the City Approved Title Commitment (if applicable) is able to
and will issue the applicable title insurance policy(ies), and (iif) receipt of a written statement by
the City and the Entertainment Developer (or a copy of an award made pursuant to Arbitration
stating) that the Replacement Parking Improvements have been completed in accordance with
the Approved Plans and Specifications, the Escrow Agent shall close the applicable escrow
created pursuant to Section 4.6(f) with respect to such Closing by doing the following:

(1) The Escrow Agent shall, using the amounts delivered to the
Escrow Agent pursuant to Section 4.6(1)(i) and Section 4.6(I)(ii), respectively, satisfy the liens
and encumbrances (if any) described in Section 4.6(I)(i} and Section 4.6(1)(ii), respectively.

(2) The Escrow Agent shall record the deed to which Section
4.6(1)}iiX(1) refers, and any deed delivered pursuant to Section 4.6(1)(i)(1), in the Official
Records of Maricopa County, Arizona.

(3) The Escrow Agent shall file the affidavit of property value to
which Section 4.6(1)(i}(4) and Section 4.6(1)(iiX2) refer, and any affidavit of property value
delivered pursuant to Section 4.6{(IXi}(2) and Section 4.6(1)ii)}(4), in the manner required by
Applicable Law,

(4) The Escrow Agent shall deliver the non-foreign affidavit
described in Section 4.6(I)(ii)(3) to the Entertainment Developer, and the non-foreign affidavit
described in Section 4.6(Xi)(3)} to the City.

(5) The Escrow Agent shall deliver the assignment and transfer of
warranties described in Section 4.6(I}i)(5) to the City.

(6) The Escrow Agent shall make the pro-rations required by this
Agreement with respect to such Closing.
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(7) The Escrow Agent shall prepare, for execution by the
Entertainment Developer and the City, a settlement staternent for the transaction closed in such
Closing.,

(m) Taxes and Assessments. All real property taxes and Salt River Project
assessments levied against the Conveyance Parcel and any Off-Site Replacement Parcel, as
applicable, and payable prior to the year in which such land is conveyed pursuant to this Section
4.6, shall be paid in full by the fee owner of such land prior to the date of such conveyance, All
real property taxes and Salt River Project assessments levied against such land and payable in the
year in which such land is conveyed pursuant to this Section 4.6, shall be prorated between the
Entertainment Developer and the City as of the date of the Closing of such conveyance (based on
the number of calendar days in the calendar year in which such conveyance occurs and the most
recent available tax statements). To the extent the land conveyed is not a separate tax parcel, the
real property taxes and Salt River Project assessments to be prorated shall be deemed to be the
resuit of (i) dividing the sum of the real property taxes and Salt River Project assessments levied
against the tax parcel in which the land to be conveyed is located, and {ii) multiplying the result
in clause (i) by the number of acres in the land to be conveyed. All such real property taxes and
Salt River Project assessments levied against the land to be conveyed and payable in the year
after conveyance of such land shall be paid by the fee owner of such fand after such conveyance,

After any conveyance pursuant to this Section 4.6, the Entertainment Developer and the City
shall take such actions as are required to establish the land conveyed as a separate tax parcel.

(n)  Escrow Fees and Other Costs. All fees of the Escrow Agent, title

insurance fees, recording costs and other closing costs incurred in commection with any
conveyance under this Section 4.6 (except for costs incurred in connection with any satisfacton
of any lien or encumbrance to be satisfied and discharged by the City) shall be paid by the
Entertainment Developer.

(o)  Prohibition Against Certain Title Matters. To enable the Entertainment

Developer to acquire title to each Conveyance Parcel free and clear of any title matter that would
preclude or limit the use of such Conveyance Parcel for development as part of the
Entertainment Project, the City shall not, without the prior consent of the Entertainment
Developer, subject the Parking Land or the Parking Improvements or any portion of either, to
any easement, covenant, condition, restriction, lien or encumbrance, or transfer any interest
therein, except for City Encumbrances that provide for the release of the Parking Land and the
Parking Improvements for conveyance in accordance with this Section 4.6.

ARTICLE §
MINIMUM DEVELOPMENT
5.1 Minimum Required Development. The Entertainment Developer and the
Retail/Residential Developer shall plan, design and construct, on the Entertainment Project Land

and/or the Retail/Residential Project Land, the following minimum square feet of Qualified Use
Space, in accordance with the following schedule (the “Completion Schedule™):
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Deadline for Completion | Cumulative Minimum Square Footage of Qualified Use Space
6 months after 840,000
Substantial Completion
30 months after 900,000
Substantial Completion
42 months after 1,106,000
Substantial Completion
54 months after 1,300,000
Substantial Completion
66 months after - 1,450,000
Substantial Completion :
78 months after 1,600,000
Substantial Completion

For purposes of this Article 5, the phrase “construct” shall mean, with respect {0 a given area of
Qualified Use Space, (i) the completion (not including interior finished surfaces) of the
foundation, floor, walls and roof, including all windows and doors, of the building in which such
area of Qualified Use Space is located, and (ii) the completion of the perimeter enclosure
(whether partial or full) of any Qualified Use Space that.is not within 2 building and, in each
case, the installation of water, sewer, electrical, gas (to the extent appropriate), telephone and
similar services (excepting only extensions thereof which would typically be a part of tepant
improvements). The square footage of Qualified Use Space within a building shall be calculated
by measuring from the exterior face of each exterior wall of such space, and shall include the
combined Qualified Use Space areas of each of the floors in such building. The square footage
of Qualified Use Space that is not within a building (including any rooftop Qualified Use Space)
shall be calculated by measuring from the perimeter of such Qualified Use Space.

52  Issuance of City Financial Qbligations. The Entertainment Developer and the

Retail/Residential Developer acknowledge that (i) the City has, pursuant to the Arena
Development Agreement, agreed to issue the City Financial Obligations in order to provide all or
substantially all of the City Commitment Amount; and (it) the City anticipates that it will, as a
result of the development of the Project, receive Qualified Tax Revenues in accordance with the
Comparison Schedule.

The City’s sole and exclusive remedy with respect to the failure (for whatever reason) by the
Entertainment Developer and the Retail/Residential Developer (i) to have planned, designed and
constructed the minimum square feet of Qualified Use Space on the Entertainment Praject Land
and/or the Retail/Residential Project Land required by the Completion Schedule, or {ii) to have
otherwise complied with the Completion Schedule, shall be to enforce the City’s rights under the
Team Guaranty.

Library: Phoenx; Document #: 169572vE0 27

Case 2:09-bk-09488-RTBP Doc 1159-2 Filed 12/14/09 Entered 12/14/09 14:56:53
Desc Exhibit 2-The Development Agreement Page 34 of 73



Neither the Entertainment Developer nor the Retail/Residential Developer shall have any
financial or other obligation with respect to the City Financial Obligations.

ARTICLE 6
INSURANCE

6.1  Entertainment Developer Insurance, The Entertainment Developer shall, so long
as the Entertainment Developer holds fee title to the Entertainment Project Land or any portion
thereof, at its cost and expense, obtain and maintain or cause to be obtained and maintained in
full force and effect, the liability insurance coverages described in Exhibit “D” attached hereto.

6.2  Retail/Residential Developer Insurance. The Retail/Residential Developer shall,
so long as the Retail/Residential Developer holds fee title to the Retail/Residential Project Land
or any portion thereof, at its cost and expense, obtain and maintain or cause to be obtained and
maintained in full force and effect, the liability insurance coverages described in Exhibit “E”
attached hereto.

6.3  Waiver of Recovery. Notwithstanding any provision to the contrary in this
Agreement, no party hereto (each a “Released Party”) shall be liable to any other party hereto,
or to any insurance company (by way of subrogation or otherwise) insuring any other party
hereto, for any Claim or Loss, even though such Claim or Loss might have been occasioned by
the negligence of the Released Party, its agents or employees, if and to the extent such Claim or
Laoss is covered by insurance benefiting the party suffering such Claim or Loss or against whom
such Claim or Loss is made.

6.4  Specific Insurance Requirements. All insurance required bereby shall be by valid
and enforceable policies issued by insurance companies rated not lower than A-VII in Best's
Rating Guide (most current edition) and authorized to do business in Arizona. The policy of
insurance of each party shall be endorsed: (a) to provide that the coverage shall not be invalid
due to any act or omission of the Entertainment Developer, the Retail/Residential Developer or
their respective agents; and (b) to provide that the waiver of recovery (subrogation) set forth
zbove shall not invalidate or have any adverse effect on the insuring agreements or Hability of
the insurer under the policy. So long as the Entertainment Developer or the Retail/Residentiat
Developer (as applicable) holds fee title to the Entertainment Project Land or the
Retail/Residential Project Land (as applicable), the Entertainment Developer and the
Retail/Residential Developer (as applicable) shall deliver to the City certificates evidencing the
insurance coverage required herein, confirming that the premiums therefor have been paid and
consenting to the waiver of recovery (subrogation) as herein provided. If any insurance coverage
required under this Agreement is to be issued on a “claims made” form as opposed to the
“occurrence” form, the retroactive date for coverage shall be no later than the Agreement
Effective Date and shall provide in the event of cancellation or non-renewal that the discovery
period for insurance claims (tail coverage) shall be limited to the longest applicable statute of
lirnitations plus two (2) years.

Library: Phoenin, Document #: 169572vi0 28

Case 2:09-bk-09488-RTBP Doc 1159-2 Filed 12/14/09 Entered 12/14/09 14:56:53

Desc Exhibit 2-The Development Agreement Page 35 of 73



ARTICLE 7

REPRESENTATIONS, WARRANTIES AND COVENANTS
7.1 Entertainment Developer Representations, Warranties and Covenants. The

Entertainment Developer represents and warrants to, and covenants with, the other parties hereto
as follows:

(a)  Organization: Authorization. The Entertainment Developer is a limited
liability company, duly organized and validly existing under the laws of the State of Delaware;
the Entertainment Developer has all requisite power and authority to enter into this Agreement;
and the execution, delivery and consummation of this Agreement by the Entertainment
Developer have been duly authorized.

(b}  No Violation. The execution, delivery and performance of this Agreement
by the Entertainment Developer will not result in the breach of or constitute a default under any -
loan or credit agreement, or any other agreement, instrument, judgment or decree, to which the
Entertainment Developer is a party or by which the Entertainment Developer or its assets may be
bound or affected. All consents and approvals of any Person (including members of the
Entertainment Developer) required in connection with the Entertainment Developer’s execution,
delivery and performance of this Agreement have been obtained.

(¢}  Litigatjon. Other than as disclosed by the Entertainment Developer to the
other parties hereto, no suit is pending against the Entertainment Developer which could have a
material adverse affect upon the Entertainment Developer’s performance under this Agreement.
There are no outstanding judgments against the Entertainment Developer that could have a
material adverse affect upon the Entertainment Developer’s performance under this Agreement.

(d)  No Conflicts. This Agzreement is not prohibited by and does not conflict
with any other agreement, instrument, judgment or decree to which the Entertainment Developer
is a party or is otherwise subject. '

{e) No Violation of Laws. As of the Agreement Effective Date, the
Entertainment Developer has received no notice asserting any noncompliance in any material
respect by the Entertainment Developer with Applicable Law; and the Entertainment Developer
is not in default with respect to any judgment, order, injunction or decree of any court,
administrative agency or other Governmental Authority which is in any respect material to the
transactions contemplated hereby.

143 Single Purpose Entity. The Entedfainment Developer’s articles of
organization provide that the Entertainment Developer’s sole purpose and authorized activity is
() to (1) acquire the Land; (i) convey the Arema Facility Land, the Parking Land, the
Infrastructure Land and the Other Public Improvements Land to the City; (iii) convey the
Retail/Residential Project Land to the Retail/Residential Developer; and (iv) develop, own, sell,
lease and manage the Entertainment Project, all in accordance with this Agreement; and (b) to
pay certain Arena operating expense shortfalls as described in, and take certain actions under, the
Arena Management Agreement, and the Entertainment Developer shall not, so long as this
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Agreement remains in effect, amend or revise such aticles to permit the Entertainment
Developer to have any other purpose or engage in any other activity. As of the Agreement
Effective Date and so long as this Agreement remains in effect, the Entertainment Developer
shall be a single purpose entity.

7.2 Retail/Residential Developer Representations, Warranties and Covenants. The

Retail/Residential Developer represents and warrants to, and covenants with, the other parties
hereto as follows:

(a) Organization; Authorization. The Retail/Residential Developer is a
limited liability company, duly organized and validly existing under the laws of the State of
Delaware; the Retail/Residential Developer has all requisite power and authority to enter into
this Agreement; and the execution, delivery and consummation of this Agreement by the
Retail/Residential Developer have been duly authorized.

{b) No Violation. The execution, delivery and performance of this Agreement
by the Retail/Residential Developer will not result in the breach of or constitute a default under
any loan or credit agreement, or any other agreement, instrument, judgment or decree, to which
the Retail/Residential Developer is a party or by which the Retail/Residential Developer or its
assets may be bound or affected. All consents and approvals of any Person (including members
of the Retail/Residential Developer) required in connection with the Retail/Residential
Developer’s execution, delivery and performance of this Agreement have been obtained.

(© Litigation. Other than as disclosed by the Retail/Residential Developer to
the other parties hereto, no suit is pending against the Retail/Residential Developer which could
have a material adverse affect upon the Retail/Residential Developer’s performance under this
Agreement. There are no outstanding judgments against the Retail/Residential Developer that
could have a material adverse affect upon the Retail/Residential Developer’s performance under
this Agreement.

(d)  No Conflicts. This Agreement is not prohibited by and does not conflict
with any other agreement, instrument, judgment or dectee to which the Retail/Residential
Developer is a party or is otherwise subject.

(e) No Violation of Laws. As of the Agreement Effective Date, the
Retail/Residential Developer has received no notice asserting any noncompliance in any material
respect by the Retail/Residential Developer with Applicable Law; and the Retail/Residential
Developer is not in default with respect to any judgment, order, injunction or decree of any court,
administrative agency or other Governmental Authority which is in any respect material to the
transactions contemplated hereby.

H Single Purpose Entity. The Retail/Residential Developer's articles of
organization provide that the Retail/Residential Developer's sole purpose and authorized activity
is (a) to (i) acquire the Retail/Residential Project Land; and (ii) develop, own, sell, lease and
manage the Retail/Residential Project, all in accordance with this Agreement; and (b) to pay
certain Arena operating expense shortfalls as described in, and take certain actions under, the
Arena Management Agreement, and the Retail/Residential Developer shall not, so fong as this
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Agreement remains in effect, amend or revise such articles to permit the Retail/Residential
Developer to have any other purpose or engage in any other activity. . As of the Agreement
Effective Date and so long as this Agreement remains in effect, the Retail/Residential Developer
shail be a single purpose entity.

7.3  City Representations, Warranties and Covenants. The City represents and
warrants to, and covenants with, the other parties hereto as follows:

(a)  Authority, The execution, delivery and performance of this Agreement by
the City have been duly authorized by the Glendale City Council and no additional or further act
by any other Governmental Authority is required to authorize such execution, delivery and
performance. '

(b)  No Conflicts. This Agreement is not prohibited by, and does not conflict
with, any other agreement, judgment or decree to which the City is a party or is otherwise
subject.

(¢}  No Violation of L.aws. The execution, delivery and performance of this
Agreement by the City will not violate the City Charter, the Glendale City Code or any
ordinance or resolution of the City. As of the Agreement Effective Date, the City has not
received any notice asserting any noncompliance in any material respect by the City with any
Applicable Law relating to the transactions contemplated hereby; and the City is not in default
with respect to any judgment, order, injunction or decree of any court, administrative agency or
other Governmental Authority which is in any respect material to the transactions contemplated
hereby.

{(d)  Litigation. Other than as disclosed by the City to the other parties hereto,
no suit is pending against the City which could have a material adverse affect upon the City’s
performance under this Agreement. There are no outstanding judgments against the City that
could have a material adverse affect upon the City’s performance under this Agreement.

74 Mutual Covenants.
(@)  Additional Documents and Approval. Each of the parties hereto,

whenever and as often as such party shall be reasonably requested to do so by any other party
hereto, shall execute or cause to be executed any additional documents, take any additional
actions and grant any additional approvals consistent with the provisions of this. Agreement as
may be necessary or expedient to consummate the transactions provided for in, and to carry out
the purpose and intent of, this Agreement,

{b}  Challenges, The City, the Entertainment Developer and the
Retail/Residential Developer each agree to, in good faith, contest any challenge to the validity,
authorization and enforceability of this Agreement (each a “Challenge”), whether asserted by a
taxpayer or any other Person. The City, the Entertainment Developer and the Retail/Residential
Developer shall strive, in good faith, to agree jointly upon counsel to defend any such Challenge. '
The parties shall share equaily the costs of contesting the Challenge. The City, the
Entertainment Developer and the Retail/Residential Developer shall take all ministerial actions
and proceedings necessary or appropriate to remedy any apparent invalidity of, lack or defect in
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authorization of, or illegality of, or to cure any other defect of. this Agreement that has been
asserted or threatened in any Challenge. The City, the Entertainment Developer and the
Retail/Residential Developer shall promptly give notice to the other parties hereto of any
Chalenge of which the party giving notice acquires knowledge.

{c) Notice of Matters. If any of the parties hereto acquires knowledge of any
matter that may constitute a breach of any of its representations, warranties or covenants set forth
herein which arises after the Agreement Effective Date, it shall promptly give notice of the same
to the other parties hereto.

{d) Compliance with Laws. During the Agreement Term, the City, the
Entertainment Developer and the Retail/Residential Developer each shall, in connection with this
Agreement and their respective use of, and the exercise of their respective rights to the
Entertainment Project, the Retail/Residential Project and the Arena Development Project,
comply with ali Applicable Law.

(e) Survival of Covenants and Warranties. All covenants, representations and
warranties contained in this Agreement shall survive the execution and delivery of this
Agreement. No action taken pursuant to or related to this Agreement shall be deemed to
constitute a waiver by the party taking such action of compliance with any covenant,
representation, warranty, condition or agreement herein.

ARTICLE 8

CONDITIONS PRECEDENT

8.1  Conditions Precedent for the Benefit of the Entertainment Developer.
Notwithstanding anything to the contrary set forth herein, the Entertainrnent Developer’s
obligations under this Agreement are expressly conditioned upon the fulfillment or satisfaction
of each of the following conditions precedent, any of which may be waived only in writing by
the Entertainment Developer in its sole and absolute discretion; .

(a) On the Agreement Effective Date, the City, the Arena Manager, the
Entertainment Developer, the Retail/Residential Developer and the Team shall have executed
and entered into the Arena Management Agreement;

(b)  On the Agreement Effective Date, the City, the Arena Developer and the
Entertainment Developer shall have executed and entered into the Arema Development
Agreement; and

(¢}  Prior to the commencement of construction of the Entertainment Project,
the Entertainment Developer shall have timely requested and obtained all permits and approvals
required to complete such construction in accordance with Applicable Law and in the manner
contemplated by this Agreement, or the Entertainment Developer shall be reasonably satisfied
that such permits and approvals, timely requested, will be obtained within a time period which
wiil permit the Entertainment Developer to so complete such construction.
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The Entertainment Developer shall have the right to terminate this Agreement, by notice of
termination given to each of the other parties hereto. if {i} the conditions precedent stated in
clauses {a) and (b) of this Section 8.1 are not satisfied (unless waived by the Entertainment
Developer) prior 1o the date that is the tenth day after the Agreement Effective Date; or (ii) the
condition precedent stated in clause (c) of this Section 8.1 is not satisfied or waived by the
Entertainment Developer on or before May 1, 2003. [n the event of such termination, no party
hereto shall have any further obligations under this Agreement to any other party hereto.

8.2  Conditions Precedent for the Benefit of the Retail/Residential Developer.
Notwithstanding anything to the contrary set forth herein, the Retail/Residential Developer’s

obligations under this Agreement are expressly conditioned upon the fulfillment or satisfaction
of each of the following conditions precedent, any of which may be waived only in writing by
the Retail/Residential Developer in its sole and absolute discretion:

(a) On the Agreement Effective Date, the City, the Arena Manager, the
Entertainment Developer, the Retail/Residential Developer and the Tearmn shall have executed
and entered into the Arena Management Agreement;

{b) On the Agreement Effective Date, the City, the Arena Developer and the
Entertainment Developer shall have executed and entered into the Arena Development
Agreement; and

(c) Prior to the commencement of construction of the Retail/Residential
Project, the Retail/Residential Developer shail have timely requested and obtained all permits
and approvals required to complete such construction in accordance with Applicable Law and in
the manner contemplated by this Agreement, or the Retail/Residential Developer shall be
reasonably satisfied that such permits and approvals, timely requested, will be obtained within a
time pericd which will permit the Retail/Residential Developer to so complete such construction,

The Retail/Residential Developer shall have the right to terminate this Agreement, by notice of
termination given to each of the other parties hereto, if (i) the conditions precedent stated in
clauses (a) and (b) of this Section 8.2 are not satisfied {unless waived by the Retail/Residential
Developer) prior to the date that is the tenth day after the Agreemem Effective Date; or (ii) the
conditions precedent stated in clause {c) of this Section 8.2 is not satisfied or waived by the
Retail/Residential Developer on or before May [, 2003. In the event of such termination, no
party hereto shall have any further obligations under this Agreement to any other party hereto.

8.3  Conditions Precedent for the Benefit of the City. Notwithstanding anything to the
contrary set forth herein, the City’s performance of its obligations under this Agreement is
expressly conditioned upon the fulfillment or satisfaction of each of the following conditions
precedent, any of which may be waived only in writing by the City in its sole and absolute
discretion: ‘

(@) On the Agreement Effective Date, the City, the Arena Manager, the
Entertainment Developer, the Retail/Residential Developer and the Team shall have executed
and entered into the Arena Management Agreement;
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(b) On the Agreement Effective Date, the City, the Arena Developer and the
Entertainment Developer shall have executed and entered into the Arena Development
Agreement; and

fc) On or before the date described in Section 12.3(c)(vii) of the Arena
Development Agreement, the Team shall have executed and delivered to the City the Team
Guaranty.

The City shall have the right to terminate this Agreement, by notice of termination given to each
of the other parties hereto, if (i) the conditions precedent stated in clauses {a) and (b) of this
Section 8.3 are not satisfied (unless waived by the City) prior to the date that is the tenth day
after the Agreement Effective Date; or (ii) the condition precedent stated in clause (¢) of this
Section 8.3 is not satisfied or waived by the City on or before the date described therein. In the
event of such termination, no party hereto shall have any further obligations under this
Agreement to any other party hereto.

ARTICLE Y
EVENTS OF DEFAULT; REMEDIES
9.1 Event of Default,

{a) By Entertainment Developer. Each of the following events shall

constitute an “Event of Default” by the Entertainment Developer:

() If the Entertainment Developer fails to make any payment or
distribution to be made by the Entertainment Developer hereunder at the time and in the manner
required by this Agreement, and such failure is not cured within thirty (30) days after the
Entertainment Developer’s receipt of notice of such failure from any other party hereto;

(i)  If any representation or warranty made by the Entertainment
Developer in this Agreement at any time proves to have been incorrect in any material respect as
of the time made, and if the Entertainment Developer fails to cause such representation or
warranty to become correct within thirty (30) days afier the Entertainment Developer’s receipt of
notice from any other party hereto that such representation or warranty was incorrect; provided,
however, that if it is reasonably possible to cause such representation or warranty to become
correct but is not reasonably possible to cause such representation or warranty to become correct
within such thirty-day peried, such cure period shall be for an uniimited period of time so long as
the Entertainment Developer commences such cure within such thirty-day period and thereafter
diligently pursues such cure;

(i)  If the Entertainment Developer materially breaches any covenant
or provision of this Agreement other than as referred to in Section 9.1(a)(i), Section 9.1(a)(ii) or
Section 5.1 (for which the Retail/Residential Developer shall have no remedy and for which the
City shail look solely to the Team under the Team Guaranty, as contemplated by Section 5.2),
and such breach is not cured within thirty (30) days after the Entertainment Developer’s receipt
from any other party hereto of notice of such breach; provided, however, that if it is reasonably
possible to cure such breach but is not reasonably possible to cure such breach within such thirty-
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day period, such cure period shall be for an unlimited period of time so long as the Entertainment
Developer commences such cure within such thirty-day period and thereafier diligently pursues
such cure; ) .

(iv)  If the Entertainment Developer becomes insolvent: or admits in
writing its inability to pay its debts as they mature; or makes an assignment for the benefit of
creditors; or applies for or consents to the appointment of a receiver or trustee for it or for a
substantial part of its property or business; or

'\ If there is an Event of Default by the Retail/Residential Developer
under this Agreement.

(b) By Retail/Residential Developer. Each of the following events shail
constitute an “Event of Default” by the Retail/Residential Developer:

) If the Retail/Residential Developer fails to make any payment or
distribution to be made by the Retail/Residential Developer hereunder at the time and in the
manner required by this Agreement, and such failure is not cured within thirty (30) days after the
Retail/Residential Developer’s receipt of notice of such failure from any other party hereto;

(5)  If any representation or warranty made by the Retail/Residential
Developer in this Agreement at any time proves to have been incorrect in any material respect as
of the time made, and if the Retail/Residential Developer fails to cause such representation or
warranty to become correct within thirty (30) days afier the Retail/Residential Developer’s
receipt of notice from any other party hereto that such representation or warranty was incorrect;
provided, however, that that if it is reasonably possible to cause such representation or warranty
to become correct but is not reasonably possible to cause such representation or warranty to
become correct within such thirty-day period, such cure period shall be for an unlimited period
of time so long as the Retail/Residential Developer commences such cure within such thirty-day
period and thereafter diligently pursues such cure;

(iii) If the Retail/Residential Developer materially breaches any
covenant or. provision of this Agreement other than as referred to in Section 9.1(b)(i), Section
9.1(b)(i) or Section 5.1 (for which the Entertainment Developer shall have no remedy and for
which the City shall look solely to the Team under the Team Guaranty, as contemplated by
Section 5.2), and such breach is not cured within thirty (30) days after the Retail/Residential
Developer’s receipt from any other party hereto of notice of such breach; provided, however, that
if it is reasonably possible to cure such breach but is not reasonably possible to cure such breach
within such thirty-day period, such cure period shall be for an unlimited period of time so long as
the Retail/Residential Developer commences such cure within such thirty-day period and
thereafier diligently pursues such cure;

(iv)  If the Retail/Residential Developer becomes insolvent; or admits in
writing its inability to pay its debts as they mature; or makes an assignment for the benefit of
creditors; or applies for or consents to the appointment of a receiver or trustee for it or for a
substantial part of its property or business; or
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(v)  If there is an Event of Default by the Entertainment Developer
under this Agreement.

(¢) By City. Each of the following events shall constitute an “Event of
Default” by the City:

(i) If the City fails to make any payment or distribution to be made by
the City hereunder at the time and in the manner required by this Agreement, and such failure is
not cured within thirty (30) days after the City’s receipt of notice of such failure from any other

party hereto;

{(ii)  If any representation or warranty made by the City in this
Agreement at any time proves to have been incorrect in any material respect as of the time made,
and if the City fails to cause such representation or warranty to become correct within thirty (30)
days after the City’s receipt of notice from any other party hereto that such representation or
warranty was incorrect; provided, however, that that if it is reasonably possibie to cause such
representation or warranty to become correct but is not reasonably possibie to cause such
representation or warranty to become correct within such thirty-day period, such cure period
shall be for an unlimited pericd of time so long as the City commences such cure within such
thirty-day period and thereafter diligently pursues such cure;

(ili) If the City materially breaches any covenant or provision of this
Agreement other than as referred to in Section 9.1(c)i) or Section 9.1{cXii}, and such breach is
not cured within thirty (30) days after the City’s receipt from any other party hereto of notice of
such breach; provided, however, that if it is reasonably possible to cure such breach but is not
reasonably possible to cure such breach within such thirty-day period, such cure period shall be
for an unlimited period of time so long as the City commences such cure within such thirty-day
period and thereafter diligently pursues such cure;

(iv)  If an Event of Default by the City occurs under Article 9 of the
Arena Development Agreement; or

{v)  If the City becomes insolvent; or admits in writing its inability to
pay its debts as they mature; or makes an assignment for the benefit of creditors; or applies for or
consents to the appointment of a receiver or trustee for it or for a substantial part of its property
or business.

9.2 Remedies.

(a) Entertainment Developer Remedies. Except with respect to an Event of
Default by the Retail/Residential Developer under Section 5.1 (for which the Entertainment
Developer shall have no remedy), following an Event of Default by any party hereto, the
Entertainment Developer shall have the right to seek from such party compensatory, but not
consequential or punitive, damages arising out of such Event of Default. In addition, the
Entertainment Developer shall have the right to seek an award and/or order requiring specific
performance by such party of such party’s obligations under this Agreement. The Entertainment
Developer hereby waives, with respect to any Event of Default by such party, any claim or right
1o consequential or punitive damages and any right to terminate this Agreement or the rights of

Library; Phoenix; Document #: 169572v10 36

Case 2:09-bk-09488-RTBP Doc 1159-2 Filed 12/14/09 Entered 12/14/09 14:56:53
Desc Exhibit 2-The Development Agreement Page 43 of 73



such party under this Agreement, and acknowledges that such party is relying on such waiver in
entering into this Agreement,

)] Retail/Residential Developer Remedies. Except with respect to an Event

of Default by the Entertainment Developer under Section 5.1 (for which the Retail/Residential
Developer shail have no remedy), following an Event of Default by any party hereto, the
Retail/Residential Developer shall have the right to seek from such party compensatory, but not
consequential or punitive, damages arising out of such Event of Defauit. In addition, the
Retail/Residential Developer shall have the right to seek an award and/or order requiring specific
performance by such party of such party’s obligations under this Agreement. The
Retail/Residential Developer hereby waives, with respect to any Event of Default by such party,
any claim or right to consequential or punitive damages and any right to terminate this
Agreement or the rights of such party under this Agreement, and acknowledges that such party is
relying on such waiver in entering into this Agreement.

() City Remedies. Except with respect to an Event of Default by the
Entertainment Developer and/or the Retail/Residential Developer under Section 5.1 (for which
the City shall look solely to the Team under the Team Guaranty, as contemplated by Section
5.2), following an Event of Default by any party hereto, the City shall have the right to seek from
such party compensatory, but not consequential or punitive, damages arising out of such Event of
Default. In addition, the City shall have the right to seek an award and/or order requiring
specific performance by such party of such party’s obligations under this Agreement. The City
hereby waives, with respect to any Event of Default by such party, any claim or right to
consequential or punitive damages and any right to terminate this Agreement or the rights of
such party under this Agreement, and acknowledges that such party is relying on such waiver in
entering into this Agreement,

9.3  Rights and Remedies are Cumulative. Except with respect to rights and remedies

expressly declared to be exclusive in this Agreement (including the exclusive remedy provided
to the City in the Team Guaranty for any breach by the Entertainment Developer and/or the
Retail/Residential Developer of Section 5.1) and subject to the limitations set forth in Section
9.2, including the waivers of consequential and punitive damages and termination rights set forth
therein, the rights and remedies of the parties hereto are cumulative and the exercise by any party
of one or more of such rights or remedies shall not preclude the exercise by it, at the same or
different times, of any other rights or remedies for the same Event of Default or any other Event
of Defauit,

9.4 Acceptance of Legal Process.

{a) Service_on the Entertainment Developer. In the event any legal or-
equitable action is commenced by any party hereto against the Entertainment Developer, service
of process on the Entertainment Developer shall be made by personal service upon the President
of the Entertainment Developer, or in such other manner as may be authorized by law.

(b} Service on the Retail/Residential Developer. In the event anji legal or
equitable action is commenced by any party hereto against the Retail/Residential Developer,

service of process on the Retail/Residential Developer shall be made by personal service upon
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the President of the Retail/Residential Developer, or in such other manner as may be authorized
by law.

(c) Service on City. In the event that any legal or equitable action is
commenced by any party hereto against the City, service of process on the City shall be made by
personal service upon the City Clerk of the City of Glendale, Arizona, or in such other manner as
may be authorized by law.

ARTICLE 10
LENDER'S PROTECTION

10.1  Entertainment Developer Lender’s Protection.
(@)  Estoppel Certificates for Entertainment Developer. Each party hereto

(other than the Entertainment Developer) shall from time to time, within fifteen {15) days after
receipt from the Entertainment Developer of a request therefor, deliver to the Entertainment
Developer (or to such other party as the Entertainment Developer may designate in such request,
including any lender providing or considering providing financing to the Entertainment
Developer), a certificate, signed by or on behaif of the party receiving such request, stating, as of
the date of such certificate: (i) whether this Agreement is in full force and effect; (ii) whether this
Agreement has been amended and, if so, the date and substance of each such amendment; (iii)
whether, to the receiving party’s knowledge after reasonable inquiry, there exists (or with the
passage of time and/or the giving of notice there will exist) any Event of Default by the
Entertainment Developer and, if so, the nature of such Event of Default; and (iv) such other
information pertaining to this Agreement and then available to the public as the Entertainment
Developer may reasonably request in such request. The Entertainment Developer may give any
such certificate to, and any such certificate may be relied upon by, the Person to whom it is
addressed.

(®)  Assignment of Entertainment Developer Rights, Notwithstanding any

other provision of this Agreement to the contrary, the Entertainment Developer shall have the
right, without any additional consent or approval of any other party hereto, to assign to any
lender providing financing to the Entertainment Developer, as security for such financing, the
rights of the Entertainment Developer under this Agreement. The Entertainment Developer
shall, not later than thirty (30) days after such assignment becomes effective, give the other
parties hereto notice (the “Notice of Entertainment Developer Assignment™) of such
assignment, and the Notice of Entertainment Developer Assignment shall include the name and
address of the assignee (the “Entertainment Developer Assignee™). Each of the other pariies
hereto agrees to, upon request therefor from the Entertainment Developer and/or the -
Entertainment Developer Assignee, deliver to the Entertainment Developer Assignee a written
acknowledgement, executed by or on behalf of such party, of receipt of a given Notice of
Entertainment Developer Assignment. Nothing in this Section 10.1(b) shall alter, amend, reduce
or excuse the Entertainment Developer from performing the Entertainment Developer’s
obligations under this Agreement.
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Following receipt of a Notice of Entertainment Developer Assignment, no party hereto shall
enter inte or consent to any amendment, modification or termination of this Agreement without
the prior written consent of the Entertainment Developer Assignee named in such Notice of
Entertainment Developer Assignment.

The Entertainment Developer hereby authorizes and directs each other party hereto, following
such party’s receipt of (i) a Notice of Entertainment Developer Assignment; (ii) the
Entertainment Developer Assignee’s written notice of a default by the Entertainment Developer
under the terms and conditions of the financing secured by the assignment described in such
Notice of Entertainment Developer Assignment; and (jii) the Entertainment Developer
Assignee’s request for payment, to make any payments to be made by such party to the
Entertainment Developer under this Agreement directly to the Entertainment Developer
Assignee. No party hereto shall have any obligation to verify or investigate the existence of any
claimed default described in the Entertainment Developer Assignee’s notice.

{©) Notices to Entertainment Developer Assignee. Following receipt from the
Entertainment Developer of a Notice of Entertainment Developer Assignment, each party hereto

shall, contemporaneously with giving any notice to the Entertainment Developer under this
Agreement, send a copy of such notice to the Entertainment Developer Assignee named in such
Notice of Entertainment Developer Assignment in the manner described in Section 12.9 and
addressed to such Entertainment Developer Assignee at the address of such Entertainment
Developer Assignee set forth in such Notice of Entertainment Developer Assignment.

(d) Entertainment Developer Assignee’s Right to Cure Entertainment
Developer Event of Default. Following the delivery by the Entertainment Developer of a Notice
of Entertainment Developer Assignment to each of the other parties hereto, the Entertainment
Developer Assignee named therein shall have the right to cure any Event of Default by the
Entertainment Developer, whether then existing or thereafter arising. No party hereto shall
exercise any remedy under this Agreement or otherwise with respect to any such Event of
Default by the Entertainment Developer until at least sixty (60) days after such party has given
such Entertainment Developer Assignee written notice of such Event of Default and the
Entertainment Developer Assignee’s right to cure such Event of Default; provided, however, that
if such Entertainment Developer Assignee commences such a cure within such sixty (60) day
period, such party shall not exercise any such remedy with respect to such Event of Default so
long as such Entertainment Developer Assignee is diligently pursuing such cure.

If an Entertainment Developer Assignee succeeds to the interest of the Entertainment Developer
under this Agreement, such Entertainment Developer Assignee shall not be (i) bound by any
amendment, modification or termination of this Agreement (entered into after the date on which
the Notice of Entertainment Developer Assignment was given) without such Entertainment
Developer Assignee’s written consent, or (ii) bound by, or liable for the cure of, any failure by
the Entertainment Developer to perform any obligation under this Agreement that arose prior 1o
the date on which such Entertainment Developer Assignee succeeded to the interest of the
Entertainment Developer under this Agreement.
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10.2  Retail/Residential Developer Lender’s Protection.

(a) Estoppel Centificates for Retail/Residential Developer. Each party hereto

(other than the Retail/Residential Developer) shall from time to time, within fifteen (15) days
after receipt from the Retail/Residential Developer of a request therefor, deliver 1o the
Retail/Residential Developer (or to such other party as the Retail/Residential Developer may
designate in such request, including any lender providing or considering providing financing to
the Retail/Residential Developer), a certificate, signed by or on behalf of the party receiving such
request, stating, as of the date of such certificate: (i) whether this Agreement is in full force and
effect; (ii) whether this Agreement has been amended and, if so, the date and substance of each
such amendment; (iii) whether, to the receiving party’s knowledge after reasonable inquiry, there
exists (or with the passage of time and/or the giving of notice there will exist) any Event of
Default by the Retail/Residential Developer and, if so, the nature of such Event of Default; and
(iv) such other information pertaining to this Agreement and then available to the public as the
Retail/Residential Developer may reasonably request in such request. The Retail/Residential
Developer may give any such certificate to, and any such certificate may be relied upon by, the
Person to whom it is addressed.

{b) Assignment of Retail/Residential Developer Rights, Notwithstanding any
other provision of this Agreement to the contrary, the Retail/Residential Developer shall have the
right, without any additional consent or approval of any other party hereto, to assign to any
lender providing financing to the Retail/Residential Developer, as security for such financing, the
rights of the Retail/Residential Developer under this Agreement. The Retail/Residential
Developer shall, not later than thirty (30) days after such assignment becomes effective, give the
other parties hereto notice (the “Notice of Retail/Residential Developer Assignment”) of such
assignment, and the Notice of Retail/Residential Developer Assignment shall include the name
and address of the assignee (the “Retail/Residential Developer Assignee™. Each of the other
parties hereto agrees to, upon request therefor from the Retail/Residential Developer and/or the
Retail/Residential Developer Assignee, deliver to the Retail/Residential Developer Assignee a
written acknowledgement, executed by or on behalf of such party, of receipt of a given Notice of
Retail/Residential Developer Assignment. Nothing in this Section 10.2(b) shall aiter, amend,

. reduce or excuse the Retail/Residential Developer from performing the Retail/Residential
Developer’s obligations under this Agreement.

Following receipt of a Notice of Retail/Residential Developer Assignment, no party hereto shall
enter into or consent to any amendment, modification or termination of this Agreement without
the prior written consent of the Retail/Residential Developer Assignee named in such Notice of
Retail/Residential Developer Assignment.

The Retail/Residential Developer hereby authorizes and directs each other party hereto,
following such party’s receipt of (i) a Notice of Retail/Residential Developer Assignment; (ii)
the Retail/Residential Developer Assignee’s written notice of a defauit by the Retail/Residential
Developer under the terms and conditions of the financing secured by the assignment described
in such Notice of Retail/Residential Developer Assignment; and (iii) the Retail/Residential
Developer Assignee's request for payment, to make any payments to be made by such party to
the Retail/Residential Developer under this Agreement directly to-the Retail/Residential
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Developer Assignee. No party hereto shall have any obligation to verify or investigate the
existence of any claimed default described in the Retail/Residential Developer Assignee's notice.

() Notices to Retail/Residential Developer Assignee. Following receipt from
the Retail/Residential Developer of a Notice of Retail/Residential Developer Assignment, each

party hereto shail, contemporaneously with giving any notice to the Retail/Residential Developer
under this Agreement, send a copy of such notice to the Retail/Residential Developer Assignee
named in such Notice of Retail/Residential Developer Assignment in the manner described in
Section 12.9 and addressed to such Retail/Residential Developer Assignee at the address of such
Retail/Residential Developer Assignee set forth in such Notice of Retail/Residential Developer
Assignment.

{d) Retail/Residential Developer Agsignee’s Right to Cure Retail/Residential

Developer Event of Default. Following the delivery by the Retail/Residential Developer of a
Notice of Retail/Residential Developer Assignment to each of the other parties hereto, the
Retail/Residential Developer Assignee named therein shall have the right to cure any Event of
Default by the Retail/Residential Developer, whether then existing or thereafter arising, No
party hereto shall exercise any remedy under this Agreement or otherwise with respect to any
such Event of Defauit by the Retail/Residential Developer until at least sixty (60) days after such
party has given such Retail/Residential Developer Assignee written notice of such Event of
Default and the Retail/Residential Developer Assignee's right to cure such Event of Default;
provided, however, that if such Retail/Residential Developer Assignee commences such a cure
within such sixty (60) day period, such party shail not exercise any such remedy with respect to
such Event of Defanit so long as such Retail/Residential Developer Assignee is diligently
pursuing such cure.

If a Retail/Residential Developer Assignee succeeds to the interest of the Retail/Residential
Developer under this Agreement, such Retail/Residential Developer Assignee shall not be (i)
bound by any amendment, modification or termination of this Agreement {entered into after the
date on which the Notice of Retail/Residential Developer Assignment was given) without such
Retail/Residential Developer Assignee’s written consent, or (ii) bound by, or liable for the cure
of, any failure by the Retail/Residential Developer to perform any obligation under this
Agreement that arose prior to the date on which such Retail/Residential Developer Assignee
- succeeded to the interest of the Retail/Residential Developer under this Agreement.

ARTICLE 11

ARBITRATION

Any Event of Defanlt or any other dispute between or among the parties hereto under, in.
connection with or relating to this Agreement (each, an “Arbitration Dispute™ shall be
submitted to arbitration (“Arbitration™) under this Article 11,

The parties hereto shall maintain a list (the “Arbitrator List™) of four (4) or more individuals
who the parties hereto have mutually agreed are qualified to resolve Arbitration Disputes. The
individuals from time to time listed on the Arbitrator List shall be independent of each party
hereto (and their respective Affiliates) and shall hold no financial interest in, or have any
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material financial or personal relationship with, any of the parties hereto (or their respective
Affiliates). The parties shall attempt to agree to the initial Arbitrator List within thirty (30) days
after the Agreement Effective Date.

An individual shall remain on the Arbitrator List until removed by the consent of all of the
parties hereto; provided that if any individual on the Arbitrator List dies, refuses to serve or for
any other reason is unable to serve, the parties shall designate an additional individual to fil the
vacancy on the Arbitrator List thereby created. An individual shall be added to the Arbitrator

- List only upon the consent of all of the parties hereto; provided that if a vacancy on the
Arbitrator List is not filled within thirty (30) days after any party hereto gives the other parties
notice of the event that caused such vacancy, the remaining individuals on the Arbitrator List
shall, upon request by any party hereto, choose an individual to fill such vacancy.

If, at any time afier the 30™ day after the Agreement Effective Date, there are fewer than four (4)
individuals on the Arbitrator List and the parties hereto are unable to identify a sufficient number
of additional individuals to increase the Arbitrator List to four (4) individuals, then, at the request
of any party hereto, the selection of individuals sufficient to cause the Arbitrator List to include
four (4) individuals shall be made by the regional vice president {or his/her equivalent) of the
American Arbitration Association (the “AAA™) with authority over Arizona.

The individual to be designated as the arbitrator (the “Arbitrator™) for a given Arbitration
Dispute shall be selected from the Arbitrator List by the consent of the parties hereto, or at the
request of any party, by random selection from the Arbitrator List.

The Asbitration shall be conducted by the Arbitrator at a location in Maricopa County, Arizona
selected by the Arbitrator. The Arbitration shall be conducted under the Arizona Arbitration Act,
subject to this Agreement and any other documents executed by the parties hereto.
The Arbitrator shall follow the commercial rules of the AAA, but shail have discretion to vary
from such rules in light of the nature or circumstances of a given Arbitration Dispute; provided
that the Arbitrator shall, in all events, be constrained by the provisions of this Article 11.

The parties shall make reasonable efforts to agree on discovery rules and the extent and scope of
discovery with respect to any Arbitration Dispute. In the event the parties are not able to agree
on such rules and the extent and the scope of such discovery, all issues relating to such discovery
shall be resolved by the Arbitrator in his/her sole discretion. Unless waived by each of the
parties participating in the Arbitration, the Arbitrator shall conduct an Arbitration hearing at
which the participating parties and their respective counsel may be present and have the
opportunity to present evidence and examine and cross-examine witnesses. Witnesses shail,
unless waived by the parties, present testimony under oath.

If the Arbitrator determines that the matters or issues involved in any Arbitration Dispute are
outside the scope of the Arbitrator’s expertise, the Arbitrator shall have the right to obtain and
rely on experts with respect to such matters and issues. The cost of any expert retained by the
Arbitrator shall be a cost of the Arbitration to be paid as directed by the Arbitrator. Any
information obtained by the Arbitrator from an expert engaged by the Arbitrator shall be
disclosed by the Arbitrator to the parties to such Arbitration Dispute, and each such party shali
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have the right to present evidence and/or testimony from such party’s own expert with respect to
such matter or issue.

The parties hereto shall cooperate in good faith to permit a conclusion of the Arbitration hearing
within thirty (30) days following the submission of the Arbitration Dispute to the Arbitrator.

If the Arbitration results in a determination by the Arbitrator that an Event of Default has
occurred, the provisions of Article 9, including the waivers of consequential and punitive
damages and termination rights set forth therein, shall govern the damages and other remedies
which may be implemented or ordered by the Arbitrator. Neither the requirement to utilize nor
the pendency of any Arbitration shail in any way invalidate any notices or extend any cure
periods applicable to an Event of Default as provided in Article 9.

The parties hereto shall use Arbitration exclusively, rather than litigation, as a means of resolving
all Arbitration Disputes. Notwithstanding any other provision of this Article 11 to the contrary,
in the event any party hereto desires to seek interim equitable relief with respect to an Arbitration
Dispute in the form of a temporary restraining order, preliminary injunction or other interim
equitable relief concerning an Arbitration Dispute, including specific performance, provisional
remedies, stay of proceedings in connection with special action relief or any similar relief of an
interim nature, either before the beginning of, or at any point in, the Arbitration concerning such
Arbitration Dispute, such party may initiate the appropriate litigation to obtain such interim
equitable relief (“Equitable Litigation™). Nothing herein shall be construed to suspend or
terminate the obligation of any party hereto to promptly proceed with the Arbitration concerning
the Arbitration Dispute that is the subject of such Equitabie Litigation while such Equitable
Litigation (and any appeal therefrom) is pending. Regardless of whether such interim relief is
granted or denied, or whether such Equitable Litigation is pending or any appeal is taken from
the grant or denial of such relief, the parties shall at all times diligently proceed to complete the
Arbitration, Any interim relief granted in such Equitable Litigation, or any appeal therefrom,
shail remain in effect until, and only until, the Arbitration concerning the Arbitration Dispute that
is the subject of such Equitable Litigation results in a settlement agreement or the issuance of an
award following Arbitration.

Such written settlement agreement or award shall be the binding, final determination on the
merits of the Arbitration Dispute (including any equitable refief but excluding any award of
attorneys’ fees or costs awarded or granted in the Equitable Litigation), shall supersede and
nullify any decision in the Equitable Litigation on the merits of the Arbitration Dispute, and shall
preclude any subsequent litigation on such merits, notwithstanding any detertnination to the
contrary in connection with any Equitable Litigation granting or denying interim relief or any
appeal therefrom. The parties agree that any disputes which arise out of such a written
settlement agreement or award shall be resolved exclusively by Arbitration pursuant to this
Article 11, provided that any party may institute legal proceedings in a court of competent
Jurisdiction to enforce judgment upon an Arbitration award in accordance with Applicable Law.
The fees and costs of the Arbitrator shail be bome as directed by the Arbitrator; provided,
however, that the prevailing party(ies) in any Arbitration shall be entitled to reimbursement for
any costs of such proceeding, reasonable attorneys” fees, reasonable costs of investigation and
any other expenses incurred in connection with such Arbitration in the manner directed by the
Arbitrator,
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ARTICLE 12

MISCELLANEOQUS

12.1  Entertainment Developer Representative. Steven FEllman shall be the

Entertainment Developer’s authorized representative (the “Entertainment Developer
Representative”) who shall act as liaison and contact person among the Entertainment
Developer and the other parties hereto in administering and implementing the provisions of this
Agreement. The Entertainment Developer shall have the right to designate a substitute
Entertainment Developer Representative by providing notice of such designation to the other
parties hereto. The Entertainment Developer Representative, or his authorized designee, shall
respond 1o a request for the Entertainment Developer's approval, consent or waiver under this
Agreement within ten (10) days after receipt of such request or within such other period as may
be expressly required by this Agreement or agreed to in writing by the parties hereto. Except as
expressly stated otherwise in this Agreement, the Entertainment Developer Representative's
failure to respond to any such request within such ter (10) day or other applicable period shall be
conclusively deemed the Entertainment Developer’s denial of such request.

12.2 Retail/Residential Developer Representative, Steven Ellman shall be the
Retail/Residential Developer’s authorized representative (the “Retail/Residential Developer
Representative”) who shall act as liaison and contact person among the Retail/Residential
Developer and the other parties hereto in administering and implementing the provisions of this
Agreement. The Retail/Residential Developer shall have the right to designate a substitute
Retail/Residential Developer Representative by providing notice of such designation to the other
parties hereto. The Retail/Residential Developer Representative, or his authorized designee,
shall respond to a request for the Retail/Residential Developer’s approval, consent or waiver
under this Agreement within ten (10) days after receipt of such request or within such other
pericd as may be expressly required by this Agreement or agreed to in writing by the parties
hereto. Except as expressly stated otherwise in this Agreement, the Retail/Residential Developer
Representative’s failure to respond to any such request within such ten (10) day or other
applicable period shal} be conclusively deemed the Retail/Residential Developer’s denial of such
request,

123 City Representative. The City Manager of the City shall be the City's authorized
representative (the “City Representative™) who shall act as ligison and contact person among
the City and the other parties hereto in administering and impiementing the provisions of this
Agreement. The City shall have the right to designate a substitute City Representative by
providing notice of such designation to the other parties hereto. The City Representative, or his
authorized designee, shall respond to a request for the City’s approval, consent or waiver under
this Agreement within ten (10) days after receipt of such request or within such other period as
may be expressly required by this Agreement or agreed to in writing by the parties hereto.
Except as expressly stated otherwise in this Agreement, the City Representative’s failure to
respond to any such request within such ten (10) day or other applicable period shall be.
conclusively deemed the City’s denial of such request.

' _ 12.4  Amendment; Waiver. No alteration, amendment or modification hereof shall be

valid unless evidenced by a written instrument executed by the parties hereto with the same
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formality as this Agreement. The failure of any party hereto to insist in any one or more
instances upon the strict performance of any of the covenants, agreements, terms, provisions or
conditions of this Agreement, or to exercise any election or option herein contained, shall not be
construed as a waiver or relinquishment for the future of such covenant, agreement, term,
provision, condition, election or option, but the same shall continue and remain in full force and
effect. No waiver by any party hereto of any covenant, agreement, term, provision or condition
of this Agreement shall be deemed to have been made unless expressed in writing and signed by
an appropriate official or officer on behalf of such party.

12.5 Consent. Unless otherwise specifically provided herein, no consent or approval
by any party hereto permitted or required under the terms of this Agreement shall be valid unless
the same shall be in writing, signed by the party by or on whose behalf such consent or approval
1s given.

Except with respect to the City acting in its governmental capacity, whenever in this Agreement
the consent or approval of any party hereto is required, unless expressly stated to the contrary,
the granting of such consent or approval shall be governed by a siandard of reasonableness. If
any party hereto contends that such standard has not been met, the matter shall be resolved
pursuant to Arbitration. In the event that such Arbitration results in a determination that such
standard has not been met, the failure to meet such standard shall not constitute a default under
this Agreement, operate to terminate this Agreement or give rise to any right to damages as a
resuit thereof, and the sole remedy for such failure shall be the right to specific performance of
the reasonableness standard (including the recovery of the arbitrator(s)’ and reasonable
*  attorneys’ fees and costs in such Arbitration in the manner described in Article 11).

12.6  Severability. If any article, section, subsection, term or provision of this
Agreement, or the application thereof to any party or circumstance, shall, to any extent, be
invalid or unenforceable, the remainder of the article, section, subsection, term or provision of
this Agreement, or the application of the same to parties or circumstances other than those to
which it is held invalid or unenforceable, shall not be affected thereby, and each remaining
article, section, subsection, term or provision of this Agreement shall be valid and enforceable to
the fullest extent permitted by law.

12.7 Binding Effect. Except as may otherwise be provided herein to the contrary, this
Agreement and each of the provisions hereof shall be binding upon and inure to the benefir of the
parties hereto, and their respective permitted successors and assigns.

12.8  Relationship of Parties. No partnership or joint venture is established by this
Agreement, or any other agreement referred to in this Agreement, between or among any of the
parties hereto.

129 Notices. All notices, disclosures, demands, consents, approvals, statements,
requests, responses, acknowledgements and invoices to be given under this Agreement shall be
in writing, signed by the party or officer, agent or attorney of the party giving such notice,
disclosure, demand, consent, approval, statement, request, response, acknowledgement and/or
invoice, and shall be deemed effective (i) upon receipt if hand delivered or sent by telecopy or
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overnight courier service; or (ii) upon delivery or the date of refusal if sent by the United States
mail, postage prepaid, certified mail, retum receipt requested, in either case addressed as follows:

To the Entertainment

Developer: © Steven Ellman
Coyote Center Development, LLC
4040 East Camelback Road, Suite 250
Phoenix, Arizona §5618
Facsimile No. (602) 840-8101

with copy to: Robert P. Kaufman
General Counsel
Coyote Center Development, LLC
4040 East Camelback Road, Suite 250
Phoenix, Arizona 85018
Facsimile No. (602) 840-8101

To the Retail/

Residential Developer: Steven Ellman
Glendale-101 Development, LLC
4040 East Camelback Road, Suite 250
Phoenix, Arizona §5018
Facsimile No. (602) 840-8101

with copy to: Robert P. Kaufinan
General Counsel
Glendale-101 Development, LLC
4040 East Camelback Road, Suite 250
Phoenix, Arizona 85018
Facsimile No. (602) 840-8101

To the City: City Manager
City of Glendale
5850 West Glendale Avenue
Glendale, Arizona 85301
Facsimile No. (623) 847-1399

with copy to: City Attorney
City of Glendale
5850 West Glendale Avenue
Glendale, Arizona 85301
Facsimile No. (623) 915-239}

Any party hereto may from time to time, by notice given to the other parties hereto pursuant to
the terms of this Section 12.9, change the address to which notices, disclosures, demands,
consents, approvals, statements, requests, responses, acknowledgements and invoices to such
party are to be sent or designate one or more additional Persons to whom notices, disclosures,
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demands, consents, approvals, statements, requests, responses, acknowledgements and invoices
are to be sent.

12.10 Applicable Law. This Agreement has been prepared in the State of Arizona and
shall be governed in all respects by the laws of the State of Arizona,

12.11 Time is of the Esgence. Time is of the essence of this Agreement and every term
or performance hereunder.

12,12 Counterparts. This Agreement may be executed in one or more counterparts, each
of which shall be deemed an original but all of which together shall constitute one and the same
instrument, '

12.13 Entire Agreement; Conflict. This Agreement, together with the Related
Agreements, supersedes any prior understanding or written or oral agreements among the parties
hereto respecting the within subject matter, except for Section 9 of the MOA, and contains the
entire understanding between the parties with respect thereto. In the event of any conflict
between any provision in the Recitals to this Agreement and any provision in any Article of this
Agreement, the provision in the Article shall govern.

12.14 Conflicts of Interest. Each member, official, representative and employee of the
City shall, at all times while this Agreement is in effect, be bound by all applicable laws
pertaining to conflicts of interest, and, to the extent prohibited by such laws, not have any
personal interest, direct or indirect, in this Agreement or participate in any decision relating to
this Agreement that relates to his or her personal interest or the interest of any entity in which he
or she is, directly or indirectly, interested. '

A.R.S. § 38-511 provides political subdivisions of the State of Arizona, including the City, with
the right to cancel contracts under certain circumstances, Each of the parties hereto
acknowledges that the provisions of A.R.S. §38-511, which are hereby incorporated in this
Agreement by this reference, may create a situation in which the City might have a right to
cancel this Agreement pursuant to A.R.S. § 38-511. Neither the Entertainment Developer nor
the Retail/Residential Developer shalt knowingly take any action that could create a right of
cancellation under A.R.S. § 38-511 with respect to this Agreement.

Each of the parties hereto hereby agrees to the following procedures with respect 10 AR.S.
§ 38-311, to the extent permitted by A.R.S. § 38-511;

(a)  City Notice. By separate notice to each of the other parties hereto given
upon execution of this Agreement, the City shall provide to such parties the names of the persons.
significantly involved in initiating, negotiating, securing, drafting or creating this Agreement on
behalf of the City;

{b) Submission. Each of the parties hereto (other than the City) shall have the
right to, {fom time to time during the three (3) years after the Agreement Effective Date, give
notice to the City of the name of any person that such party proposes to employ. The City shall,
within thirty (30) days after the City's receipt of such notice, deliver to such party a certificate
stating whether the person named in such notice was, for the purposes of A.R.S. § 38-511,
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stgnificantly involved in initiating, negotiating, securing, drafting or creating this Agreement on
behalf of the City;

{c) Reliance. The party receiving such certification shall be entitled to rely on
the aceuracy of each certification provided by the City pursuant to Section 12.14(b); and

() Cancellation. If circumstances arise that could result in the City having
the right to cancel this Agreement pursuant 10 A.R.S. § 38-511, the City shall give notice of such
circumstances to each of the other parties hereto, which notice shall describe such circumstances.
The City shall not cancel this Agreement pursuant to AR.S. § 38-511 by reason of such
circumstances unless and until the following conditions precedent to such cancellation have been
satisfied:

i) Each of the parties hereto (other than the City) shall have, within
thirty (30) days after its receipt of the City notice to which the first sentence of this Section
12.14(d) refers, either (x) presented to the City Manager of the City a statement of the actions
that such party proposes to take with respect to such circumstances and the reasons why such
party asserts that the City should waive its right to cancel this Agreement pursuant to AR.S.
§ 38-311 by reason of such circumstances, or (y) failed to present such a statement;

()  Within thirty (30) days after the expiration of the thirty-day period
described in the immediately preceding paragraph, such City Manager shall have submitted to
the City Council of the City a written recommendation whether the City should waive any right
to cancel this Agreement pursuant to A.R_S. § 38-511 by reason of such circumstances; and

(iif)  Within sixty (60) days after the receipt by the City Council of the
City of such written recommendation such City Council shall, after consideration of such
recommendation, determine whether to cance] this Agreement pursuant to A.R.B. § 38-511 by
reason of such circumstances or waive any right to such canceilation.

12.15 Saturday, Sunday or Holiday. If the final date of any period provided for herein
for the performance of an obligation or for the taking of any action falls on a day other than a
Business Day, then the time of such period shall be deemed extended to the next Business Day.

12.16 Auomeys® Fees. In the event of any controversy, claim or dispute between or
among the parties arising from or relating to this Agreement, the prevailing party(ies) shall be
entitled to recover reasonable costs, expenses and attorneys’ fees. For all purposes of this
Agreement and any other documents relating to this Agreement, the terms “attorneys’ fees” or
“counsel fees” shall be deemed to include paralegals and legal assistants’ fees, and wherever
provision is made herein or therein for the payment of attorneys’ or counsel’s fees or expenses, .
such provision shall include, but not be limited to, such fees and expenses incurred in any and al
Arbitration, judicial, bankruptcy, reorganization, administrative or other proceedings, including
appellate proceedings, whether such fees or expenses arise before proceedings are commenced or
after entry of a final judgment. »

12.17 Force Majeure. Failure in performance by any party hereunder shall not be

deemed an Event of Default, and the non-occurrence of any condition hereunder shall not give
rise to any right otherwise provided herein, when such failure or non-occurrence is due to Force
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Majeure. An extension of time for the performance by any party hereunder attributable to Force
Majeure shalt be limited to the period of delay due to such Force Majeure, which period shall be
deemed to commence from the time of the commencement of the Force Majeure,
Notwithstanding the foregoing, however, no Force Majeure shall excuse the Entertainment
Developer, the Retail/Residential Developer or the City from timely paying any money as
provided in this Agreement.

12.18 Agreed Extensions. Times of performance under this Agreement may also be
extended as mutually agreed upon in writing by the parties hereto. However, any failure to agree
to a proposed extension of time for performance shall not be deemed grounds for delay or failure
to timely cure an Event of Defauit hereunder.

12.19 Liability Limitation. Notwithstanding and prevailing over any contrary provision
of, or implication in, this Agreement, no member, elected official, official, employee, agent, or
consuitant of the City, and no direct or indirect equity holder, officer, employee or agent of the
Entertainment Developer or the Retail/Residential Developer, shall be liable to any other party
hereto or any successors in interest thereof, in the event of any Event of Default or other breach
by the City, the Entertainment Developer or the Retail/Residential Developer, for any amount
which may become due to such other party or any successors in interest thereof, or on any other
obligation under the terms of this Agreement, except any such obligations which result from
their criminal acts with respect hereto (i.e., acts which would constitute crimes were they
prosecuted therefor and convicted thereof).

12.20 Assignment and Delegation. Except as set forth below, no party hereto shall
assign or transfer any of such party’s rights, or delegate any of such party’s duties and/or
obligations, under this Agreement without the consent of the other parties hereto, which consent
shall not be unreasonably withheld.

(a) Entertainment Developer. The Entertainment Developer shall have the

right, without the consent of any other party hereto, to assign and transfer the Entertainment

Developer’s rights, duties and/or obligations under this Agreement (i) to any Affiliate of the
Entertainment Developer; and (ii) to any Person after the Entertainment Developer and/or the
Retail/Residential Developer have constructed 1,600,000 square feet of Qualified Use Space as
required by Section 5.1.

(b) Retail/Residential Developer. The Retail/Residential Developer shall have
the right, without the consent of any other party hereto, to assign and transfer the
Retail/Residential Developer’s rights, duties and/or obligations under this Agreement (i) to any
Affiliate of the Retail/Residential Developer; and (i) to any Person after the Entertainment
Developer and/or the Retail/Residential Developer have constructed 1,600,000 square feet of-
Qualified Use Space as required by Section §.1.

Immediately upon any such assignment, transfer andjor delegation becoming effective, the
assignor and the assignee shall execute an assignment and assumption agreement evidencing
such assignee’s assumption of such obligations in such form and content as is reasonably
acceptable to the parties hereto. Upon the execution of such assignment and assumption
agreement, the assignor under such agreement shall, without further action, be released from all
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liabilities and obligations thereafter arising under this Agreement if the assignee is not an
Affiliate of the assignor.

1221 Sale and/or Lease of Land or Improvements. Nothing in this Agreement is

intended to, or shall, limit, restrict, prohibit or otherwise adversely affect the ability and right of
the Entertainment Developer and/or the Retail/Residential Developer to, without the consent of
the City, sell, convey, lease, rent or otherwise transfer portions of or interests in the
Entertainment Project Land and/or the Retail/Residential Project Land (and/or any improvements
constructed thereon) at such times and pursuant to such terms and conditions as the
Entertainment Developer and/or the Retail/Residential Developer, in their respective sole and
unfettered discretion, deem appropriate. No purchaser, lessee, tenant, or other transferee of any
portion of or interest in the Entertainment Project Land and/or the Retail/Residential Project
Land (and/or any improvements constructed thereon) shall, by reason of such sale, conveyance,
lease, rental or transfer, be deemed to have assumed the rights or obligations of the
Entertainment Developer and/or the Retail/Residential Developer under this Agreement,
including the obligations of the Entertainment Developer and/or the Retail/Residential Developer
set forth in Section 5.1.

1222 Construction of Qualified Use Space. Any Qualified Use Space constructed on
the Entertainment Project Land and/or the Retail/Residential Project Land by any Person shall be

deemed Qualified Use Space for the purposes of Section 5.1.

12.23 Estoppel Certificate. Each party hereto (an “Estoppel Requester”) shall have the
right, from time to time, to give notice to the other parties hereto of the claim of the Estoppel
Requester that all of covenants, duties and obligations of the Estoppel Requester under this
Agreement have been fully performed as of the date of such request. If, within fifteen (15)
Business Days after such notice is given by the Estoppel Requester, any other party hereto fails
to assert, by notice given to the Estoppel Requester, that the covenants, duties and obligations of
the Estoppel Requester under this Agreement have not been fully performed, all of the
covenants, duties and obligations of the Estoppel Requester under this Agreement shall be
deemed fully performed as of the date of such request,

12.24 Recordation, The City shall, within ten (10) days after the execution and
acknowledgment of this Agreement by all of the parties hereto, record this Agreement in the
Official Records of Maricopa County, Arizona, as required by A.R.S. § 9-500.05.

1225 Termination Pursuant to Arena Development Agreement. In the event the Arena
Development Agreement is terminated pursuant to Section 8.3, Section 8.4 or Article 9 of the
Arena Development Agreement, such termination shall, without further action by any party
hereto, termminate this Agreement as of the effective date of the termination of the Arena -
Development Agreement.

12.26 Termination Statement. Promptly following the termination of this Agreement
pursuant to its terms, the parties hereto shall execute and record a statement confirming the
termination of this Agreement in a form and with substance reasonably acceptable to the parties
hereto.
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12.27 Team's Legal Qpinion. The Entertainment Developer and the Retail/Residential
Developer hereby agree that the City's obligations to perform under this Agreement and the
Related Agreements, including the City’s abligation to provide the City Commitment Amount
pursuant to the Arena Development Agreement, are conditioned on, and will not become
effective until, (a) the Team’s execution of the Related Agreements 1o which the Team is a party
does not result in the breach of or constitute a default under any loan or credit agreement or any
other agreement, instrument, judgment or decree to which the Team is a party or by which the
Team or its assets may be bound or affected, and (b) the City shall have received an opinion of
the Team’s counsel acceptable to the City to such effect. The provisions of this Section 12,27
are in addition to any other conditions that must be satisfied before the City will be obligated to
perform under this Agreement or the Related Agreements.

(Signatures on following page)
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e

(' IN WITNESS WHEREOF, the parties hereto have entered in this Agreement as of the day and
year first hereinabove written.
ENTERTAINMENT DEVELOPER:

COYOTE CENTER DEVELOPMENT, LLC,
a Delaware limited liability company

By: Center Ice Development, Inc.,
an Arizona cqrporation,

its manager ,
By: ~

Name:
Its:

éﬁggcmgg % g E‘o
RETAIL/RESIDENTIAL DEVELOPER:

GLENDALE-101 DEVELOPMENT, LLC,
a Delaware limited liability company

r By: E224 Holdings, Inc.,
' an Arizona gprporation,

CITY:
CITY OF GLENDALE,
an Arizona municipal ¢orporation
B {/ M
Txtle ﬂ;:, Steondz Cobt Tepne, x -

APPROVED AS TO FORM:

M v
City Attorney
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T

STATE OF ARIZONA )
) ss.
County of Maricopa )

. The oregoing instrument was aqknowledged} before me this 29th day of November, 2001, by
6(; ‘ Lirgnthe 0N manD ¢ (F2  of Center Ice Development, Inc., an Arizona
ration, the mianager of Coyote Center Development, LLC, a Delaware limited liability
company, on behalf of the limited liability company.

IN WITNESS WHEREOF, I hereunto set my hand and official seal.

{" CFFICIAL SEAL o / l
My commission expires: y # DALTILOVETED i
X : NOTARY FUTLIS ; “
/f)g:‘y. é, ZOM : > )
“T/ Y
L
STATE OF ARIZONA )
Yss
County of Maricopa )

The forc%%iéag ins| was acknowledged before me this 29th day of November, 2601, by
kﬁeMe € EDof E224 Holdings, Inc., an Arizona corporation, the
ager of Glen

-101 Development, LLC, a Delaware limited liability company, on behalf of
the limited liability company.

IN WITNESS WHEREOF, I hereunto set sy hand and official seal.

‘Notary®Rublic - - ~

T ey

e

CFFICIAL SEAL

M T LOVSTAD

'\qnm;'i‘\'.:&.épin’km OF ARIZIOMA
Comen

My commission expires:

J%// b, 2003

/1
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( STATE OF ARIZONA )
- ) 8s.
County of Maricopa )

The foregoing instrument was acknowledged before me this 29th day of November, 2001, by

the Ao\ g“ﬁi Wang y-of the City of Glendale, an Arizona municipal
of the City.

comporation, on behalf

IN WITNESS WHEREOF, I hereunto set my hand and official seal.

Wt

Notary‘f’uﬁic

My commission expires:

= AT W it O
A COPA COUNTY
‘\:?.2*77’ ey c{ﬁ,m Expires Feb, 19, 2002
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EXHIBIT “A” TO MIXED-USE DEVELOPMENT AGREEMENT
Legal Description of Land

{See Section 1.1)

PARCEL NO. 1:

PART A:

The Northeast quarter of the Northwest quarter of Section 9, Township 2 North, Range 1 East of
the Gila and Salt River Base and Meridian, Maricopa County, Arizona;

EXCEPT the North 55 feet; and

EXCEPT the following described property:

That portion of the Northeast quarter of the Northwest quarter of Section 9, Township 2 North,
Range ! East of the Gila and Salt River Base and Meridian, Maricopa County, Arizona,
described as follows:

COMMENCING at a brass cap in a handhole marking the Northwest corner of said Section 9;

thence North 88 degrees 08 minutes 03 seconds East 1920.97 feet, along the North line of said
Section 9

thence South i degree 51 minutes 57 seconds East 55.00 feet to the South right-of-way line of
Glendale Avenue and the POINT OF BEGINNING;

thence South 86 degrees 06 minutes 52 seconds West 598.61 feet;

thence South 62 degrees 32 minutes 34 seconds West 4.76 feet, to the East line of the Northwest
quarter of the Northwest quarter of said Section 9;

thence North 0 degrees 01 minutes 51 seconds East 23.17 feet, along said East line to the South
right-of-way line of Glendale Avenue;

thence North 88 degrees 08 minutes 03 seconds East 601.76 feet along said South rnight-of-way
line to the POINT OF BEGINNING.

PART B:

_ The Northwest quarter of the Northeast quarter of Section 9, Township 2 North, Range t East of
' the Gila and Salt River Base and Meridian, Maricopa County, Arizona,
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EXCEPT the East 414 feet thereof: and
EXCEPT the North 55 feet thereof.

PART C:

The South half of the Northeast quarter of Section 9, Township 2 North, Range | East of the Gila
and Salt River Base and Meridian, Maricopa County, Arizona;

EXCEPT the East 33 feet thereof; and

EXCEPT the South 45.00 feet of the North 73.78 feet of the West 4 feet of the East 49.00 feet
thereof; and

EXCEPT that certain ditch known as a sub-lateral to lateral 20 of Arizona canal as depicted and
described in that certain Deed recorded in Book 115 of Deeds, Page 446.

PART D;

- The Southeast quarter of the Northwest quarter of Section 9, Township 2 North, Range 1 East of
the Gila and Salt River Base and Meridian, Maricopa County, Arizona;

EXCEPT that certain ditch known as a sub-lateral to lateral 20 of Arizona canal as depicted and
described in that certain Deed recorded in Book 115 of Deeds, Page 446,

PARCEL NQ. 2:

The North 566 feet of the Southeast quarter of the Northeast quarter of the Northeast quarter of
Section 9, Township 2 North, Range ! East of the Gila and Sait River Base and Meridian,
Maricopa County, Arizona; '

EXCEPT the East 45 feet thereof,

PARCEL NO. 3:

The South 469 feet of the North 501 feet of the Southwest quarter of the Northeast quarter of the
Northeast quarter of Section 9, Township 2 North, Range I East of the Gila and Salt River Base
and Meridian, Maricopa County, Arizona.

PARCEL NO. 4;

PART A:

The Northeast quarter of the Northeast quarter of the Northeast quarter of Section 9, Township 2
North, Range 1 East of the Gila and Salt River Base and Meridian, Maricopa County, Arizona;
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EXCEPT the North 55 feet thereof: and
EXCEPT the East 43 feet thereof: and

EXCEPT COMMENCING at the Point of Intersection of the South line of the North 55 feet and
the West line of the East 45.00 feet of said Northeast quarter of Section 9;

thence Westerly 45.00 feet along said South line of the North 53.00 feet to a point;

thence in a Southeasterly direction to a point on said West line of the East 45.00 feet that is 45.00
feet South from said Point of Intersection;

thence Northerly to the Point of Intersection.

PART B;

The North 450 feet of the East half of the Northwest quarter of the Northeast quarter of the
Northeast quarter of Section 9, Township 2 North, Range 1 East of the Gila and Salt River Base
and Meridian, Maricopa County, Arizona;

EXCEPT the North 55 feet thereof.

PARCEIL NO. §:

PART A:

The South 159 feet of the Southwest quarter of the Northeast quarter of the Northeast quarter of

Section 9, Township 2 North, Range 1 East of the Gila and Salt River Base and Meridian,
Maricopa County, Arizona;

EXCEPT any portion lying within the South 469 feet of the North 501 feet of said Southwest
quarter of the Northeast quarter of the Northeast quarter.

PART B:

The East 414 feet of the Northwest quarter of the Northeast quarter of Section 9, Township 2
North, Range 1 East of the Gila and Salt River Base and Meridian, Maricopa County, Arizona;

EXCEPT the North 55 feet thereof.
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PARCEL NO. 6:

PART A;

The South 94 feet of the Southeast quarter of the Northeast quarter of the Northeast quarter of
Section 9, Township 2 North, Range | East of the Gila and Salt River Base and Meridian,
Maricopa County, Arizona;

EXCEPT the East 45 feet thereof: and

EXCEPT any portion lying within the North 566 feet of said Southeast quarter of the Northeast
quarter of the Northeast quarter.

PART B:

The South 210 feet of the East half of the Northwest quarter of the Northeast quarter of the
Northeast quarter of Section 9, Township 2 North, Range | East of the Gila and Salt River Base
and Meridian, Maricopa County, Arizona:

EXCEPT any portion lying within the North 450 feet of said East half of the Northwest quarter
of the Northeast quarter of the Northeast quarter.

PART C;

The West half of the Northwest quarter of the Northeast quarter of the Northeast quarter of
Section 9, Township 2 North, Range 1 East of the Gila and Salt River Base and Meridian,
Maricopa County, Arizona;

EXCEPT the North 55 feet thereof.

PARTD:

The North 32 feet of the Southwest quarter of the Northeast quarter of the Northeast quarter of

Section 9, Township 2 North, Range 1 East of the Gila and Salt River Base and Meridian,
Maricopa County, Arizona.
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L’ EXHIBIT “B” TO MIXED-USE DEVELOPMENT AGREEMENT
Project Site Plan
(See Sections 1.1 & 4.2)

Attached
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EXHIBIT “C” TO MIXED-USE DEVELOPMENT AGREEMENT
Description of Qualified Use
(See Sections 1.1 & 5.1)

“Qualified Use” means the use, to the extent permitted by Applicable Law, of the Entertainment
Project Land and/or the Retail/Residential Project Land for the offering for license, lease, rental,
sale or other use of goods, products and/or services in a manner that subjects the license, lease,
rental, sale or use transaction to transaction privilege and use taxes and/or excise taxes under the
Glendale City Code, as from time to time amended, including, to the extent subject to City
transaction privilege and use taxes and/or excise taxes, the following: ‘

Antiques, crafts and collectibles sales (retail);

Apparel and accessories sales (retail);

Ast galleries and art studios (retail);

Bakeries (retail);

Beauty shops, barber shops, shoe repair, tailor shops and other personal services
establishments (retail); :

6. Bookstores, florists, gift shops and other specialty uses (retail);

7. Building supplies, home improvement and hardwaze sajes (retail);

3

9

Mo

. Child care facilities (retail);
. Copying and printing facilities (retail);
10. Drugstores (retaif);
11. Fuel and lubricant sales (retail);
12. Furniture and appliance sales and rentals (retail);
13. Grocery and food sales (retail);
14, Health, exercise and spa facilities (retail);
15. Hotels, moteis and other lodging facilities;
16. Laundry, cleaning and dry-cleaning facilities (retail);
17, Merchandise sales and rentals (retail);
18. Music and/or dance schools (retail);
19. Plant Nurseries (retail);
20. Recreational facilities;
21. Repair services for small appliances, bicycles, watches, musical instruments and similar
items (retail);
22. Restaurants, cafeterias, taverns, bars, delicatessens, self-service, take-out and drive-thru
restaurants, outdoor dining and catering services (retail);
23. Travel agency and/or ticket stores (retail);
24. Vehicle sales and leasing (retail);
25. Vehicle parts and accessories sales (retail):
26. Vehicle service facilities, including car washes {retail); and
27. Veterinary clinic (retail),

Notwithstanding any provision to the contrary in the Mixed-Use Development Agreement to
' which this exhibit is attached, only fifty percent (50%) of the actual area of (1) botels, motels and
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other lodging facilities (other than any retail stores or restaurants located therein, for which
100% of the actual area shall be counted), and (ii} the Team’s practice facility (other than any
retail stores or restaurants located therein, for which 100% of the actual area shail be counted)
shall be counted toward Qualified Use Space required by Section 5.1 of the Mixed-Use
Development Agreernent.

Capitalized terms that are used but not otherwise defined in this Exhibit “C” shall have the
meanings set forth in Section 1.1 of the Mixed-Use Development Agreement, to which this
Exhibit is attached.
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EXHIBIT “D” TO MIXED-USE DEVELOPMENT AGREEMENT

Insurance Required of Entertainment Developer

-

(See Section 6.1)

Definitions. Capitalized terms that are used but not otherwise defined in this Exhibit “D” {this
“Exhibit”) shall have the meanings set forth in Section 1.1 of the Mixed-Use Development
Agreement (the “Mixed-Use Development Agreement”) to which this Exhibit is attached.

The Entertainment Developer shall maintain the following insurance coverages during the period
set forth in Section 6.4 of the Mixed-Use Development Agreement, or for such additional time as
required in any section below.

- Statutory Workers' Compensation
- Commercial General Liability
~  Excess Liability.

The above coverages shall comply with the following:

a, Statutory Workers’ Compensation: The Entertainment Developer shall maintain
statutory workers” compensation insurance to cover obligations imposed by federal and
state statutes having jurisdiction over all employees of the Entertainment Developer.

b. Commergial Gen: Liability: The Entertainment Developer shall maintain
comunercial general liability insurance covering all operations by or on behalf of the
Entertainment Developer on an occurrence basis insuring against bodily injury, broad
form property damage (including completed operations), personal injury (including
coverage for contractual and employee acts), blanket contractual, products and completed
operations. The policy shall contain severability of interest provisions and shall be at
least as broad as Insurance Service Office (ISO) form 1986. The limits of commercial
general liability insurance required of the Entertainment Developer shall be no less than
the following:

$1,000,000 bodily injury and property damage each occurrence
$2,000,000 general aggregate (annual)

$2,000,000 products / completed operations aggregate, and
$1,000,000 personal and advertising injury.

In the event the commercial general liability insurance policy is written on a “claims-
made™ basis, the retroactive date shall be no later than the Agreement Effective Date.
Coverage shall extend for at least five (5) years after termination of the Mixed-Use
Development Agreement and shall be evidenced by annual certificates of insurance.

c. Excess Liability: The Entertainment Developer shall maintain excess liability
insurance on an occtirence basis, insuring against bodily injury, personal injury, and
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property damage, and all other coverages as specified in Section b (cdrnmetcial general
liability) of this Exhibit over and above the limits required for each such coverage. The
limits of excess liability insurance shall be no less than the following:

310,000,000 each occurrence
$10,000,000 annual aggregate.

Total per occurrence limits of $10,000,000 may be satisfied in any combination of

primary and excess policies of insurance. Any applicable retention shall-be the sole
responsibility of the Entertainment Developer.
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EXHIBIT “E” TO MIXED-USE DEVELOPMENT AGREEMENT
Insurance Required of Retail/Residential Developer

(See Section 6.2)

Definitions. Capitalized terms that are used but not otherwise defined in this Exhibit “E" (this
“Exhibit”) shall have the meanings set forth in Section 1.1 of the Mixed-Use Development
Agreement (the “Mixed-Use Development Agreement”) to which this Exhibit is attached.

The Retaii/Rcsidential Developer shall maintain the following insurance coverages during the
period set forth in Section 6.4 of the Mixed-Use Development Agreement, or for such additional
time as required in any section below.

- Statutory Workers' Compensation
- Commercial General Liability
- Excess Liability.

The above coverages shall comply with the following:

a. Statutory Workers” Compensation: The Retail/Residential Developer shali
maintain statutory workers’ compensation insurance to cover obligations imposed by
federal and state statutes having jurisdiction over all employees of the Retail/Residential
Developer.

b. Commercial General Liability: The Retail/Residential Developer shall maintain
commercial general liability insurance covering all operations by or on behalf of the
Retail/Residential Developer on an occurrence basis insuring against bodily injury, broad
form property damage (including completed operations), personal injury (including
coverage for contractual and employee acts), blanket contractual, products and completed
operations. The policy shall contain severability of interest provisions and shall be at
least as broad as Insurance Service Office (ISO) form 1986. The limits of commercial
general liability insurance required of the Retail/Residential Developer shall be no fess
than the following:

$1,000,000 bodily injury and property damage each occurrence
$2,000,000 general aggregate (annual)

$2,000,000 products / completed operations aggregate, and
$1,000,000 personal and advertising injury.

In the event the commercial generat liability insurance policy is written on a “claims-
made” basis, the retroactive date shall be no later than the Agreement Effective Date.
Coverage shall extend for at least five (5) years afler termination of the Mixed-Use
Development Agreement and shall be evidenced by annual certificates of insurance.
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c. Excess Liability: The Retail/Residential Developer shall maintain excess liability
insurance on an occurrence basis, insuring against bodily injury, personal injury, and
property damage, and all other coverages as specified in Section b (commercial general
liability) of this Exhibit over and above the limits required for each such coverage, The
limits of excess liability insurance shall be no less than the following:

$10,000,000 each occurrence
$10,000,000 annual aggregate.

Total per occurrence limits of $10,000,000 may be satisfied in any combination of

primary and excess policies of insurance. Any applicable retention shall be the sole
responsibility of the Retail/Residential Developer. :
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