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Carolyn J. Johnsen — 011894
cjjohnsen @jsslaw.com
J. Scott Rhodes — 016721
srhodes @jsslaw.com
JENNINGS, STROUSS & SALMON, P.L.C.
A Professional Limited Liabﬂitl?l Company

The Collier Center, 11" Floor
201 East Washington Street
Phoenix, Arizona 85004-2385
Telephone: (602) 262-5911
Facsimile: (602) 495-2696

Attorneys for Jerry Moyes
IN THE UNITED STATES BANKRUPTCY COURT
FOR THE DISTRICT OF ARIZONA

Inre: Chapter 11 Proceedings

DEWEY RANCH HOCKEY, LLC Case No. 2:09-bk-09488-RTBP
(Jointly Administered)
COYOTES HOLDINGS, LLC
MOYES’ RESPONSE IN OPPOSITION
COYOTES HOCKET, LLC and TO GLENDALE’S APPLICATION FOR
ISSUANCE OF AN ORDER TO SHOW

ARENA MANAGEMENT GROUP, CAUSE AGAINST MOYES AND THEIR
LLC, COUNSEL JENNINGS STROUSS &
Debtors SALMON, PLC

Hearing Date: TBD
Time: TBD

Jerry Moyes, Vicki Moyes and the Jerry and Vicki Moyes Family Trust
(collectively, “Moyes”), together with their counsel, Jennings, Strouss & Salmon, PLC
(“Counsel” or the “Firm”) hereby respond to the Application for Issuance of an Order to
Show Cause Against Moyes and Their Counsel Jennings Strouss & Salmon, PLC (the
“OSC”). This Response is supported by the Declarations attached hereto as Exhibits ¢“1” —
g

1. On July 6, 2009, the Court entered the Order Approving Bid Procedures for

Auction/Sale of Phoenix Coyotes National Hockey League Team and Related Assets and the
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Assumption and Assignment of Certain Executory Contracts and Unexpired Leases (the “Bid
Procedures Order”). Through that Order, the Court set an auction to sell the Phoenix
Coyotes Hockey Club (the “Team”) at auction on August 5, 2009, to any qualified bidder,
provided that such qualified bidder’s intent was to keep the Team in Glendale, Arizona. '
The Bid Procedures Order also required that any qualified bidder must have filed with the
Court a complete asset purchase agreement (“APA”) by July 24, 2009. On that date, one
entity (the “Reinsdorf Group”) submitted what it called an APA. Another group (“Ice
Edge”) also submitted what it called a letter of intent whereby the group announced its
intention to submit an APA at a later date.

2. In accordance with the Bid Procedures Order, on July 31, 2009, Counsel
filed its objection on behalf of Moyes to the proposed Glendale Auction in general, the APA
submitted by the Reinsdorf Group and the Ice Edge letter (the “Moyes Objection”).

3. Peter W. Sorensen, Esq., a partner of the Firm, was principally responsible
for preparation of the Moyes Objection. Knowing that information relevant thereto had been
designated as confidential pursuant to a Court order, Mr. Sorensen intended to protect the
confidentiality of such information by describing it in an Appendix to be filed under seal. In
the Appendix, Mr. Sorensen described what he believed were certain contingencies and
conditions in the Reinsdorf APA, including certain terms and conditions proposed by the
Reinsdorf Group to the City of Glendale. See Declaration of Peter W. Sorensen attached
hereto as Exhibit “1” and incorporated herein (“Sorensen Declaration™), [ 3 — 6.

4. Some of the information described above had previously been designated
by the City of Glendale as “Confidential” under the Confidentiality Order signed by the
Court on July 18, 2009 (Dkt. # 455). Sorensen Declaration, q 6.

! That auction date has now been postponed to September 10, 2009, and will be held

in conjunction with the auction for qualified bidders even if such bidders contemplate
relocating the team outside Glendale, Arizona. (Dkt. # 572.)

Case 305 HIN88-RTBP Doc 576 Filed 0506/09 Entered 08/06/09 17:07:33 Desc
Main Document  Page 2 of 11




10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26

5. Mr. Sorensen was aware of the City’s confidentiality designations. As
stated above, he intended to protect the confidential nature of the information. However, he
made a mistake. When he caused the Moyes Objection to be filed in the late afternoon of
Friday, July 31, 2009, Mr. Sorensen forgot to direct that the Appendix be filed under seal in
compliance with the Confidentiality Order. Sorensen Declaration, { 8.

6. Mr. Sorensen first learned about his error approximately an hour after filing
the Moyes Objection. He received a telephone call stating that a journalist had obtained a
copy of the Appendix from the Court’s website and had questions about it. Sorensen
Declaration, J 12; Declaration of Steve Roman, attached hereto as Exhibit “2” and
incorporated herein (“Roman Declaration”), {{ 3 — 7. Counsel immediately contacted the
Clerk of the Court’s Office and, although it was then after 5:00 p.m., Counsel was able to
remove the Appendix from the public docket. Sorensen Declaration, [ 15. The Appendix
was available to the public for approximately 90 minutes. Id. Unfortunately, that was
enough time for the information to become widely known through press coverage.”

7. The error in filing Appendix A was entirely Counsel’s responsibility. Mr.
Moyes bears no responsibility for the error. Mr. Moyes did not know that the error had
occurred until Mr. Sorensen told him about it after the Appendix was removed from the
public docket. Counsel did not consult with Mr. Moyes or any of his representatives prior to
filing the Objection. Mr. Moyes was not asked to review the filing and did not see it before
it was filed. Neither Mr. Moyes nor any of his representatives gave any instructions
whatever with regard to filing this Objection. Id. ] 8 — 11; Declaration of Jerry Moyes

attached hereto as Exhibit “4” and incorporated herein (“Moyes Declaration”), {4 — 6. Nor

g The City also contends that a short sentence in the Objection also violates the

Confidentiality Order. Though the City does not identify the section it believes to be
offending, Counsel believes that the language the City complains of refers to information
that has been available from representatives of the Reinsdorf Group since before the
bankruptcy filing. See Declaration of Earl Scudder attached hereto as Exhibit “3” and
incorporated herein, at q 3.
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were there any communications with Debtors’ counsel regarding the Moyes Objection before
it was filed. Sorensen Declaration, | 10.

8. With regret, Counsel admits that, through this unfortunate oversight, it has
violated the terms of the Confidentiality Order and may have caused inconvenience and
difficulties for the Court and other parties. Counsel sincerely apologizes for this inadvertent
oversight.

9. The relief sought by the City is overbroad. Counsel understands and
embraces its duties to the Court and the other parties. Counsel stands ready to accept
whatever consequences that the Court believes are reasonably warranted against Counsel for
these events. However, the City seeks sanctions that, in essence, would alter the complexion
and structure of the Court’s orderly process of managing the bankruptcy estate. Both the
nature and the extent of the City’s proposed remedies far exceed what is reasonable in light
of the party responsible for the error and the damage caused by this inadvertent mistake.
Indeed the proposed remedies bespeak opportunism as opposed to legitimate actions that are
commensurate with the inadvertent nature of the offense and the actual damages caused.

Specifically, the City seeks:

A. Continuance of the August 5, 2009, Glendale Auction date. The

Court has already ruled that this auction is to be postponed until September 10,

2009.

B. Removal of Moyes and the Debtors “from the sale process so that

there can be a fair and reasonable shot at getting a sale in Glendale.” OSC at 9,

q 2. Moyes is not responsible for these events. The Firm does not represent the

Debtors. Neither Moyes nor the Debtors were aware that the Appendix had been

erroneously filed in the public sector of the Docket. Therefore, there simply is no

evidence to suggest that either Mr. Moyes or the Debtors were involved in

Counsel’s errors. They have done nothing to call into question the “integrity of
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the process.”

C. An immediate determination by the Court that the Team should play
the 2009-2010 season in Glendale. The Court has addressed this matter at the
hearing on the NHL’s Motion to Continue Auction Sale and has recently ruled that
the auctions for both the Glendale-only sale and the relocation sale shall take place
at the same time on September 10, 2009. This requested relief is, therefore, moot.
(Dkt. # 572.)

D. Moyes and Counsel should be sanctioned and a monetary award
made. Moyes had no involvement in and was unaware of Counsel’s error. No
monetary sanctions against Moyes would be appropriate. Counsel respectfully
leaves the question of monetary sanctions against Counsel to the Court’s sound
discretion after reviewing all of the factors presented in this Response and at any

subsequent hearing.

10.  The Appendix to the Moyes Objection, which Counsel filed on Friday, July
31, 2009, inadvertently was not filed under seal. Counsel admits and apologizes for its
unintentional violation of the Court’s order regarding confidential documents. Counsel
deeply regrets its error and makes no effort herein to minimize the importance of its
mistake. However, Mr. Moyes played no role whatsoever in Counsel’s oversight. This
mistake should not result in a remedy that will prejudice the legitimate interests of Moyes
or the Debtors. The relief that the City seeks is vindictive, overbroad and now largely
moot. Counsel’s error, while regrettable, should not cause a detrimental effect on the

Court’s process for moving toward an auction of the Team.
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Dated this 6™ day of August, 2009.
JENNINGS, STROUSS & SALMON, P.L.C.

By_ /s/J. Scott Rhodes - 016721
Carolyn J. Johnsen
J. Scott Rhodes
Attorneys for Jerry Moyes

COPY of the foregoing mailed and/or e-mailed
this 6th day of August, 2009, to all parties listed below:

Thomas J. Salerno

Squire, Sanders & Dempsey
40 N. Central, #2700
Phoenix, AZ 85004
Attorneys for Debtor
tsalerno @ssd.com

Edward M Zachary

Bryan Cave

2 N. Central Ave #2200
Phoenix, AZ 85004

Attorneys for Debtor
edward.zachary @bryancave.com

Larry L. Watson

U.S. Trustee

Office of the U.S. Trustee

230 North First Ave., Suite 204
Phoenix, AZ 85003
larry.watson @usdoj.gov

C. Taylor Ashworth

Stinson Morrison Hecker

1850 N Central Ave #2100

Phoenix, AZ 85004

Attorneys for National Hockey League
tashworth @stinson.com

James E. Cross

Osborn Maledon

2929 N. Central Ave. #2100
Phoenix, AZ 85012
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Attorneys for National Hockey League Players’ Assoc.
jcross @omlaw.com

Susan M. Freeman
Lewis And Roca

40 N. Central Ave.
Phoenix, AZ 85004-4429
smf @Irlaw.com

Donald L. Gaffney

Snell & Wilmer L.L.P.

One Arizona Center

Phoenix, AZ 85004-2202

Attorneys for Donatello Investments
dgaffney @swlaw.com

Shane D. Gosdis

Allison L. Kierman

DLA Piper

2525 E Camelback Rd #100

Phoenix, AZ 85016

Attorneys for Lease Group Resources, Inc.
shane.gosdis @dlapiper.com
allison.kierman @dlapiper.com

Richard Henry Herold, Jr

Hinshaw & Culbertson

3200 N Central Ave #800

Phoenix, AZ 85012-2428

Aramark Sports and Entertainment Services
rherold @hinshawlaw.com

Alan A. Meda

Stinson Morrison Hecker

1850 N Central Ave #2100

Phoenix, AZ 85004

Attorneys for National Hockey League
ameda @ stinson.com

Sean P. O'Brien
Gust Rosenfeld
201 E. Washington, #800
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Phoenix, AZ 85004-2327
Attorneys for Drawbridge Special Opportunities Fund
spobrien @ gustlaw.com

Cathy L. Reece

Fennemore Craig

3003 N. Central Ave., #2600

Phoenix, AZ 85012-2913

Attorneys for City of Glendale, Arizona
creece @fclaw.com

Dale C. Schian

Schian Walker

3550 N. Central Ave. #1700
Phoenix, AZ 85012-2115
ecfdocket@swazlaw.com

Scott B. Cohen

Engelman Berger

3636 N. Central Ave., #700
Phoenix, AZ 85012
Attorneys for John Breslow
sbc@engelmanberger.com

Lori Lapin Jones

98 Cutter Mill Road, #201 North
Great Neck, NY 11021

Attorney for BWD Group

ljones @jonespllc.com

William Novotny

Mariscal, Weeks, Mclntyre & Friedlander

2901 N. Central Avenue, Suite 200

Phoenix, AZ 85012-2705

Attorneys for Coyote Center Development, LL.C
William.novotny @ mwmf.com

Ivan L. Kallick

Carl L. Grumer

Ileana M. Hernandez
Manatt, Phelps & Phillips
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11355 W. Olympic Blvd.
Los Angeles, CA 90064
Attorneys for Ticketmaster
ikallick @manatt.com
cgrumer @manatt.com
ihernandez @manatt.com

Facility Merchandising, Inc.
c/o Arthur E. Rosenberg
Holland & Knight

195 Broadway

New York, NY 10007-3189
Arthur.rosenberg @hklaw.com

Facility Merchandising, Inc.

c/o Louis T.M. Conti

Holland & Knight

100 North Tampa Street, Suite 4100
Tampa, FL 33602
Louis.conti@hklaw.com

Thomas H. Allen

Paul Sala

Allen, Sala & Bayne, PLC

1850 N. Central Avenue, Suite 1150
Phoenix, AZ 85004

Attorneys for Official Joint Committee
Of Unsecured Creditors
tallen@asbazlaw.com
psala@asbazlaw.com

Jonathan K. Bernstein
Andrew J. Gallo

Bingham McCutchen LLP
One Federal Street

Boston, MA 02110
jon.bernstein @bingham.com
andrew.gallo@bingham.com

William R. Baldiga
Andrew M. Sroka
Brown Rudnick LLP
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One Financial Center

Boston, MA 02111

Attorneys for City of Glendale, AZ
wbaldiga @brownrudnick.com
asroka @brownrudnick.com

J. Gregory Milmoe

Shepard Goldfein

Skadden, Arps, Slate, Meagher & Flom
4 Times Square

New York, NY 10036

Attorneys for National Hockey League
gregory.milmoe @skadden.com
shepard.goldfein @skadden.com

Anthony W. Clark

Skadden, Arps, Slate, Meagher & Flom
One Rodney Square

Wilmington, DE 19899

Attorneys for National Hockey League
anthony.clark @skadden.com

Steven M. Ambramowitz

Vinson & Elkins

666 Fifth Ave., 26™ Floor

New York, NY 10103-0040

Attorneys for SOF Investments/Donatello Investments
sabramowitz@velaw.com

Jeffrey A. Krieger

Greenberg Glusker Fields Claman & Machtinger
1990 Avenue of the Stars, #2100

Los Angeles, CA 90067

Attorneys for Wayne Gretzky

jkrieger @ greenbergglusker.com

Jonathan P. Ibsen

Laura A. Rogal

Jaburg & Wilk, PC

3200 N. Central Avenue, #2000
Phoenix, AZ 85012-2440
Attorneys for Wayne Gretzky
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1pi@jaburgwilk.com
lar@jaburgwilk.com

John J. Rapisardi

Scott J. Greenberg

Cadwalader, Wickersham & Taft

One World Financial Center

New York, New York 10281
Attorneys for Ice Edge Holdings, LLC
john.rapisardi @ cwt.com
scott.greenberg @cwt.com

Albert Turi

BWD Group, LLC
BWD Plaza

P. O. Box 9050

Jericho, NY 11753-8950

/s/ Kerry Hodges
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