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UNITED STATES BANKRUPTCY COURT 
SOUTHERN DISTRICT OF NEW YORK 
-------------------------------------------------------------- x  
In re 
 
ALLEGIANCE TELECOM, INC., et al., 
 
 
            Debtors. 

: 
: 
: 
: 
: 
: 

 
     Chapter 11 
     Case No. 03-13057 (RDD) 
 
     (Jointly Administered)  

-------------------------------------------------------------- x 
 

MOTION OF BELLSOUTH TELECOMMUNICATIONS, INC., 
FOR DETERMINATION OF ADEQUATE ASSURANCE OF FUTURE PAYMENT 

PURSUANT TO SECTIONS 105(a) AND 366(b) OF THE BANKRUPTCY CODE 

 
 Pursuant to 11 U.S.C. §§ 105(a) and 366(b) and this Court’s Order Deeming Utilities 

Adequately Assured of Future Performance and Establishing Procedures for Determining 

Requests for Additional Adequate Assurance (the “Adequate Assurance Order”), BellSouth 

Telecommunications, Inc. (“BellSouth”), files this Motion for Determination of Adequate 

Assurance of Future Payment (the “Motion”). 

INTRODUCTION AND BACKGROUND 

 1. On May 14, 2003, Allegiance Telecom, Inc., and its subsidiaries and affiliates 

(collectively, “Allegiance” or the “Debtors”), filed voluntary petitions in bankruptcy under 

chapter 11 of title 11 of the United States Code (the “Bankruptcy Code”).  The Debtors 
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continue to operate their businesses as debtors in possession pursuant to sections 1108 and 

1109 of the Bankruptcy Code. 

 2. On May 15, 2003, this Court entered the Adequate Assurance Order, which 

provides, among other things, that utilities are deemed adequately assured of future payment 

by Allegiance under section 366(b) of the Bankruptcy Code by:  (1) the administrative 

expense classification and priority of 11 U.S.C. §§ 503(b)(1)(A) and 507(a)(1); and (2) the 

prompt payment by Allegiance of undisputed funds due for post-petition services provided 

by utilities. 

 3. The Adequate Assurance Order further provides, at page 3, that it is “… 

without prejudice to the rights of any Utility Company to request in writing within twenty-

five (25) days of the date hereof additional assurances in the form of deposits or other 

security (the “Additional Assurances Request”)….”  On May 20, 2003, five (5) days 

following entry of the Adequate Assurance Order, BellSouth timely delivered to Allegiance a 

letter making an adequate assurance request of a deposit of $2,300,000.00, representing 

approximately two (2) months of service based upon Allegiance’s historical usage (the 

“BellSouth Request”).  A copy of the BellSouth Request is attached hereto as Exhibit A. 

 4. Subsequently, BellSouth negotiated in good faith with Allegiance regarding 

the terms of an adequate assurance agreement alternative to the BellSouth Request.  On or 

about June 5, 2003, BellSouth and Allegiance reached what BellSouth believed was an 

agreement resolving the BellSouth Request.  On June 11, 2003, counsel for BellSouth 

transmitted a Stipulation and Order to Allegiance’s counsel documenting the terms of the 

agreement.  The Stipulation and Order is necessary because the Adequate Assurance Order 

provides, at page 4, that “… each Utility Company that makes a timely Additional 
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Assurances Request, shall be deemed to have adequate assurance of payment pursuant to this 

Order unless or until this Court enters a final order to the contrary in connection with the 

Determination Hearing or otherwise with respect to that Utility Company’s Additional 

Assurances Request….”  Allegiance has, to date, failed to execute the Stipulation and Order, 

despite repeated requests. 

 5. It appears that Allegiance’s purported agreement to resolve the BellSouth 

Request is simply a stall tactic to induce BellSouth not to pursue  its rights under section 

366(b) and the Adequate Assurance Order.  Based upon Allegiance’s apparent bad faith in 

failing to document its agreement with BellSouth, as well as other factors discussed below, 

primarily Allegiance’s lack of unencumbered cash or other assets, BellSouth has concluded 

that its original request for a two (2) month deposit is necessary and prudent.  Consequently, 

BellSouth has filed this Motion and seeks from Allegiance the deposit of $2,300,000.00 

originally requested in the BellSouth Request. 

Relief Requested 

 6. The Adequate Assurance Order provides, at page 3: 

… if a Utility Company makes a timely Additional Assurances Request that 
the Debtors believe is unreasonable, the Debtors shall file a motion for 
determination of adequate assurance of payment and set such motion for a 
hearing (the “Determination Hearing”); provided, however, in the event the 
Debtors do not file such a motion for a Determination Hearing within fifteen 
(15) business days from the date of receipt o f a timely Additional Assurances 
Request by a Utility Company, and the Debtors have not agreed to provide 
such Utilities Company with additional adequate assurance above that which is 
provided by this order, then such Utility Company may file such a motion for 
a Determination Hearing…. 
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A Determination Hearing is necessary based upon Allegiance’s failure to execute the 

Stipulation and Order documenting the agreement reached between BellSouth and 

Allegiance on June 5, 2003, resolving the timely BellSouth Request. 

 7. By this Motion, BellSouth will seek at the Determination Hearing a deposit of 

$2,300,000.00 as adequate assurance of future payment by Allegiance pursuant to 11 U.S.C. 

§ 366(b).1 

ARGUMENT 

A. The Adequate Assurance Order Fails To Provide Adequate Assurance Of Future 
 Payment. 
 
 8. Section 366 of the Bankruptcy Code provides: 

(a)  Except as provided in subsection (b) of this section, a utility may not alter, 
refuse, or discontinue service to, or discriminate against, the trustee or the debtor 
solely on the basis of the commencement of a case under this title or that a debt 
owed by the debtor to such utility for service rendered before the order for relief 
was not paid when due. 

 
(b)  Such utility may alter, refuse, or discontinue service if neither the trustee nor 
the debtor, within 20 days after the date of the order for relief, furnishes adequate 
assurance of payment, in the form of a deposit or other security, for service after 
such date.  On request of a party in interest and after notice and a hearing, the 
court may order reasonable modification of the amount of the deposit or other 
security necessary to provide adequate assurance of payment. 

 
11 U.S.C. § 366.  Generally, and in the case here, “first day” adequate assurance orders 

circumvent the provisions of section 366(b) and shift the burden of demonstrating what 

assurance is adequate from the debtor to the utility.  Under the provisions of section 366(b), a 

                                                 
1  In addition, because BellSouth has been forced to bring this Motion due to Allegiance’s 
apparent bad faith in failing to execute the Stipulation and Order memorializing the June 5, 2003, 
additional adequate assurances agreement between BellSouth and Allegiance, BellSouth will 
also seek reimbursement of its attorneys’ fees and costs for the preparation and prosecution of 
this Motion. 
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utility requests adequate assurance from a debtor.  The debtor then either complies with the 

utility’s adequate assurance request or otherwise negotiates a resolution with the utility.  If an 

agreement is not reached, it is the debtor who faces a decision.  The debtor can (i) face the risk 

of having the utility alter, refuse or discontinue service after the first 20 days of the case, (ii) the 

debtor can supply the requested adequate assurance to the utility and seek a reasonable 

modification from the bankruptcy court of the utility’s adequate assurance after notice and a 

hearing, or (iii) within the first 20 days of the case and after notice and a hearing, obtain a 

reasonable modification from the bankruptcy court of the utility’s adequate assurance request 

and then supply that modified adequate assurance to the utility within the first 20 days of the 

case. 

 9. Here, contrary to section 366(b), Allegiance and not the utility, BellSouth, has 

initially selected what is adequate assurance.  Under the Adequate Assurance Order BellSouth 

is prohibited from altering, refusing or discontinuing service based upon adequate assurance 

pending negotiation with Allegiance and, if no agreement is reached with Allegiance, a 

determination from the Court.  That this provides an incentive for Allegiance to delay is 

demonstrated by the fact that this process has thus far taken two (2) months with respect to 

BellSouth.  Indeed, section 366(b) has been turned around by placing a deadline on the utility to 

request adequate assurance, and negating the statutorily prescribed deadline on Allegiance to 

provide the adequate assurance as requested by the utility. 

 10. As an additional disincentive for Allegiance to timely resolve adequate assurance 

issues, the Adequate Assurance Order provides that: 

… each Utility Company that makes a timely Additional Assurances Request, 
shall be deemed to have adequate assurance of payment pursuant to this Order 
unless or until this Court enters a final order to the contrary in connection with 
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the Determination Hearing or otherwise with respect to that Utility Company’s 
Additional Assurances Request … pending the outcome of any such 
Determination Hearing and any further order related thereto, the requesting 
Utility Company shall be prohibited from (a) altering, refusing or 
discontinuing service to, or discriminating against, the Debtors due to unpaid 
charges for prepetition services or (b) demanding adequate assurance…. 
 

Adequate Assurance Order, p. 4.  Should Allegiance appeal an order from a Determination 

Hearing, it could be years before the utility is provided with the Court ordered adequate 

assurance. 

 11. Of even less comfort is that Allegiance has virtually no cash free and clear of 

liens, claims and encumbrances, and virtually no free and clear assets of any kind.  This 

circumstance is plainly set out in the various iterations of the Cash Collateral Order and the 

documents filed in connection therewith.  What is most disturbing is that Allegiance’s 

professionals, who have substantial knowledge regarding Allegiance’s finances, are not willing 

to accept the administrative expense priority of their approved fees and costs under 11 U.S.C. § 

503(b) as adequate assurance of the future payment of such fees and costs.  Allegiance’s  

professionals negotiated a carve-out from the Cash Collateral Order of all accrued fees and 

costs, prior to a Termination Event (or the Expiration Date of the Order), plus $2,000,000.00, 

that protects the professionals against non-payment of their approved fees and costs in the event 

of a default under the terms of the Cash Collateral Order and a termination of Allegiance’s 

ability to use cash collateral.  The Adequate Assurance Order provides no finding as to why a 

promise of prompt payment and a possible administrative claim in this case constitutes adequate 

assurance of future payment to BellSouth and other utilities when it is far from adequate 

assurance of the payment of the fees and costs of Allegiance’s professionals.  Moreover, there is 

no requirement in the Bankruptcy Code that Allegiance’s professionals, who voluntarily chose 
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their client, are entitled to a “deposit [i.e., retainer] or other security [i.e., cash collateral carve-

out],” whereas section 366(b) the Bankruptcy Code specifically provides that BellSouth, as a 

utility, is entitled to a “deposit or other security.” 

 12. Further, the Adequate Assurance Order fails to take into consideration that 

circumstances governing adequate assurance may change in the future and that a provision for 

modification may be prudent.  The Adequate Assurance Order can be read to prohibit utilities 

from seeking to modify their adequate assurance at a later date should circumstances change, a 

procedure which, again, raises due process issues and is directly contrary to the language of 

section 366(b) (“… after notice and a hearing, the court may order reasonable modification … 

[of the] adequate assurance….”) (emphasis added). 

 13. Under section 366, the burden of proof of adequate assurance lies squarely 

with the debtor.  In re Adelphia Business Solutions, Inc., 280 B.R. 63, 87 (Bankr. S.D.N.Y. 

2002); see also In re Stagecoach Enterprises, Inc., 1 B.R. 732, 736 (Bankr. M.D. Fla. 1979).  

Accordingly, Allegiance must demonstrate that a mere administrative priority expense claim 

will provide BellSouth with adequate assurance of future payments.  Allegiance must carry 

its burden based on the facts and circumstances of this case.  “Whether utilities have 

adequate assurance of future payment is determined by the individual circumstances of each 

case.”  Adelphia, 280 B.R. at 80.  However the Court has upended the provisions of section 

366 by placing the burden on utilities to make requests of Allegiance and then, if necessary, 

move this Court for adequate assurance should Allegiance fail to agree, or, as is the case 

here, fail to document an agreement, regarding adequate assurance. 

 14. In sum, the Adequate Assurance Order fails to provide any adequate assurance to 

BellSouth or any other utility.  The Order leaves BellSouth with no more than the mere promise 
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that Allegiance will pay to BellSouth the undisputed portion of its invoices now and in the 

future, in a case where Allegiance has virtually no unencumbered cash or other assets, and 

where Allegiance’s own professionals will not even rely upon Allegiance’s mere promise to 

pay. 

B. Allegiance Should Provide A Deposit To BellSouth As Adequate Assurance. 
 
 15. There is no dispute that the controlling case on point for section 366 adequate 

assurance issues in this Court is In re Caldor, Inc., 199 B.R. 1 (S.D.N.Y. 1996), aff’d, 117 F.3d 

646 (2d Cir. 1997).  In sum, Caldor held “[t]hat ‘adequate assurance of payment’ might in 

certain, exceptional cases require nothing more than what the Code already requires, does not 

render unnecessary or superfluous § 366’s provision that there be ‘adequate assurance’ in all 

cases – a provision that may indeed require something more in other (if not most) 

circumstances.”  Caldor, 117 F.3d at 652. 

 16. In essence, Caldor held that in certain exceptional cases, adequate assurance 

could be satisfied with the enforcement of the existing provisions of the Bankruptcy Code, and 

that other adequate assurance means, such as pre-payments, deposits, accelerated payments, 

enhanced financial reporting, etc., are not required.  Id.  The Caldor court made clear that in 

most circumstances, something more than what the Bankruptcy Code already provides is 

required to satisfy the adequate assurance requirements of section 366.  Id. 

 17. The Caldor court did not unequivocally hold that an administrative expense 

priority claim is equal to adequate assurance.  Rather, the Caldor court arrived at its conclusion 

after analyzing the specific facts in the case.  Only after conducting an evidentiary hearing and 

finding that the Caldor debtors exhibited various qualities, did the Caldor court arrive at its 

conclusion.  Accordingly, a bankruptcy court must make an independent review of relevant 
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factors in the present case.  BellSouth believes that an analysis of the Caldor factors in light of 

the present case is instructive and provides for a starting point in making an adequate assurance 

determination. 

 18. In Caldor, there were six relevant factors which led the Caldor court to conclude 

that the adequate assurance provided in Caldor satisfied the requirements of section 366.  The 

six Caldor factors are: “(1) [T]he Debtors have significant cash on hand and access to over $500 

million in financing; (2) the Debtors pose significantly less risk than other customers of the 

Utilities; (3) the Utilities have a greater ability to monitor the financial strength of the Debtors; 

(4) the Debtors are solvent and are operating out of the proceeds of their operations; (5) the 

Debtors have a solid prepetition payment history; and (6) the Utilities generally had not required 

deposits from the Debtors in the past.”  Caldor, 199 B.R. at 2.   

 19. Caldor Factor One - The Caldor Debtors had “significant cash on hand and 

access to over $500 million in financing.” Id., 199 B.R. at 2.  In the present case, Allegiance has 

virtually no unencumbered cash or other assets and is operating pursuant to a Cash Collateral 

Order negotiated with its pre-petition lenders. 

 20. Caldor Factor Two - The Caldor debtors presented “significantly less risk than 

other customers of the Utilities.”  Id.  Indeed, in Caldor, the Caldor debtors were “probably the 

best risk customer available to the utilities.”  Caldor, 177 F.3d at 648-49.  However, in this case, 

Allegiance was not current in its pre-petition obligations to BellSouth, owing approximately 

$2,000,000.00 to BellSouth on the petition date, and is operating, post-petition, under a Cash 

Collateral Order.  Consequently, providing services to Allegiance exposes BellSouth to a 

significant risk of non-payment. 
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 21. Caldor Factor Three – The third factor in determining that the utility companies 

had adequate assurance in Caldor was the utilities’ greater ability to monitor the financial 

strength of the Caldor debtors.  Caldor, 199 B.R. at 2.  In this case, Allegiance did not contend 

in its first day adequate assurance motion that  BellSouth or any other utility has any greater 

ability than other creditors to monitor Allegiance’s financial strength.  In fact, under the weekly 

and other financial reporting required by the Cash Collateral Order, Allegiance’s pre-petition 

lenders have a substantially greater ability to monitor Allegiance’s financial performance than 

BellSouth. 

 22. Caldor Factor Four - In Caldor, the bankruptcy court specifically determined that 

the Caldor debtors were solvent and were “operating out of the proceeds of their operations.”  

No such determination has been made, or can be made, in this case. 

 23. Caldor Factor Five - The Caldor debtors had a “solid prepetition payment 

history.”  As set forth above, Allegiance was not current in the payment of its pre-petition bills 

to BellSouth.  Other utilities, e.g. Verizon, also have reported that Allegiance was not current in 

the payment of its pre-petition obligations.  Allegiance simply cannot demonstrate a “solid” pre-

petition payment history. 

 24. Caldor Factor Six - In Caldor, the bankruptcy court found that the utilities 

generally had not required deposits from the Caldor debtors in the past.  In this case, BellSouth 

required a pre-petition deposit of $1,074,464.00, and is informed and believes that pre-petition 

deposits were required by other utilities. 

 25. Based upon the foregoing, it is clear that Allegiance cannot evidence facts to 

support a Caldor style adequate assurance approach.  Consequently, as requested in the May 

20, 2003 letter that is attached hereto as Exhibit A, BellSouth requests adequate assurance of 
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future payment by Allegiance in the form of a deposit or a letter of credit of $2.3 million, 

which represents approximately two months of service.  Alternatively, BellSouth requests a 

carve-out of $2.3 million dollars from cash collateral. 

C. Bell South Is Entitled To A Cash Deposit Or Similar Security As Adequate 
 Assurance. 
 
 26. A “contextual reading of section 366 evinces that a debtor must provide its 

utility providers with more than administrative priority.” In re Best Products, 203 B.R. 51, 53 

(Bankr. E.D.Va. 1996).  BellSouth would be entitled to a priority administrative expense 

claim under sections 503(b) and 507(a) of the Bankruptcy Code even without section 366  Id.  

In Best Products, the court examined the issue of whether a debtor’s mere promise to pay 

utilities as an administrative expense constitutes adequate assurance of future payment in the 

form of a “deposit or other security.”  The Best Products court, relying upon both the legislative 

history and the plain language of section 366 of the Bankruptcy Code, determined that a 

debtor’s mere promise to pay did not constitute “a deposit or other security” for section 366 

purposes.  Id. at 53.  The court noted: 

… in the absence of a statutory definition, this court must construe the term 
“other security” in accordance with its ordinary and natural meaning.  In the 
Utility context, courts appear to have implicitly construed the term “other 
security” to mean prepayment of bills, shortened payment deadlines, a letter of 
credit, a surety bond, or some similar financial device. 

 
Id. at 54 (citations omitted).  

 27. Under section 366(b), as interpreted by the Caldor decisions, it is clear that 

Congress intended that utility companies be afforded additional protections in the bankruptcy 

context, but for those few exceptional cases, as compared to what was afforded by the debtor to 

the utility under their pre-petition practices.  See In re Security Investment Properties, Inc., 559 
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F.2d 1321, 1326 (5th Cir. 1997) (“While a public utility has a duty to serve, neither its history of 

past service nor its franchise to serve in the future may fix upon it a duty to provide unsecured 

future service to a Chapter XI debtor.”). 

 28. Under existing case law, it is common for such an adequate assurance deposit to 

be equal to two months’ usage.  See In re Spencer, 218 B.R. 290, 293 (Bankr. W.D.N.Y. 1998) 

(deposit of two highest monthly usages was required); In re Norsal Indus., 147 B.R. 85 (Bankr. 

E.D.N.Y. 1992) (stating that section 366 permits the utility to receive adequate assurance in the 

form of a deposit or other security); Lloyd v. Campaign Tel. Co., 52 B.R. 653, 656 (Bankr. S.D. 

Ohio 1985) (deposit of 2.3 times average usage); In re Sun-Tel Comm., Inc., 39 B.R. 10, 11-12 

(Bankr. S.D. Fla. 1984) (deposit of approximately two months usage); In re Santa Clara Circuits 

West, Inc., 27 B.R. 680, 686 (Bankr. D. Utah 1982) (deposit of one billing period plus time 

period between end of billing period and due date for payment); In re Stagecoach Enter, Inc., 1 

B.R. 732, 736 (Bankr. M.D. Fla. 1979) (deposit of two billing periods).  

 29. Critical in this case is the time it will take BellSouth to effect a termination of 

services to Allegiance.  Because of the complexity of the services provided by BellSouth to 

Allegiance, and governance by public service commissions, it may take BellSouth over two 

months to complete a termination of the services provided to Allegiance.  Even with a two 

month deposit, BellSouth could still suffer exposure.  See In re Robmac, Inc., 8 B.R. 1 

(Bankr. N.D. Ga. 1979) (the court granted a deposit of two months to a utility in order to 

protect the utility against a loss, given that the utility must supply its service a month prior to 

the time at which it renders the bill). 
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D. Administrative Claims Are An Insufficient Source Of Adequate Assurance. 
 
 30. Further, analysis of Caldor demonstrates that the “adequate assurance” 

provided by this Court’s Adequate Assurance Order is even less that what was awarded in 

Caldor.  Under the Adequate Assurance Order, Allegiance is to provide adequate assurance to 

BellSouth in the form of its promise to promptly pay for services rendered post-petition, and 

that such services will be administrative expenses.  This proposal is nothing more than what 

is provided for in the Bankruptcy Code, and is less than what was provided in Caldor.  

Although Allegiance proposes, through the Adequate Assurance Order, to allow BellSouth to 

seek additional adequate assurance, as set forth above, such a proposal does not provide any 

adequate assurance to BellSouth, and rewrites the provisions of section 366. 

 31. Even in Caldor, utilities were provided with the following adequate assurance: 

(i) an administrative expense priority; (ii) an expedited procedure for relief in the event of a 

payment default by Caldor; and (iii) an order requiring Caldor to convey its monthly 

operating reports directly to the utilities.  Caldor 199 B.R. 1.  Although BellSouth believes 

that the adequate assurance provided for in the Caldor case would be insufficient with respect 

to Allegiance, it nevertheless amounted to more than what is provided for under the 

Bankruptcy Code and more than what Allegiance is providing here. 

 32. Here, as discussed above, Allegiance has not demonstrated, as was done in 

Caldor, that it has a history of timely pre-petition payment to utility companies.  In addition, 

Allegiance has virtually no cash or other assets that are free of liens, claims and encumbrances.  

Indeed, Allegiance’s professionals have so little faith in Allegiance’s finances that the Cash 

Collateral Order provides a carve-out for the payment of their approved fees and expenses.  In 

addition to the fact that the facts of Caldor are distinguishable here, there are two more 
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factors as to why the Caldor holding should not be followed in this case.  First, Congress is 

on the verge of specifically overruling Caldor.  Second, recent telecommunications cases in 

the Southern District of New York have awarded adequate assurance far beyond what was 

provided for in Caldor. 

 33. Congress has recently proposed legislation which will clarify that an 

administrative claim does not constitute adequate assurance.  Senate 420 of the Bankruptcy 

Reform Act of 2001, which was passed by the Senate on March 15, 2001, and House of 

Representatives 333 of the Bankruptcy Reform Act of 2001, which was passed by the House 

on March 1, 2001, are in agreement on amending Section 366 to provide as follows: 

(c)(1)(A)  For purposes of this subsection, the term “assurance of payment” means –  
 
(i) a cash deposit; 
(ii) a letter of credit; 
(iii) a certificate of deposit; 
(iv) a surety bond; 
(v) a prepayment of utility consumption; or 
(vi) another from of security that is mutually agreed on between the 
utility and the debtor or the trustee. 
 

(c)(1)(B)  For purposes of this subsection an administrative expense priority shall not 
constitute an assurance of payment. 
 

S. 420, 107th Cong. § 417 (2001); H.R. 333, 107th Cong. § 417 (2001). 
 
 34. Furthermore, the proposed legislation provides: 

(3)(B) In making a determination under this paragraph whether an assurance of 
payment is adequate, the court may not consider- 

 
(i) the absence of a security before the date of filing of the petition; 
(ii) the payment by the debtor of charges for utility service in a timely 
manner before the date of filing of the petition; or 
(iii) the availability of an administrative expense priority. 
 

Id. 
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 35. Even in telecommunications cases in this circuit, where Caldor is controlling 

law, substantially more adequate assurance has been awarded than what is provided in the 

Adequate Assurance Order in this case.  For example, in In re WorldCom, Inc., Case No. 02-

13533 (Bankr. S.D.N.Y.), BellSouth has been awarded adequate assurance that includes a 

junior super-priority administrative claim, a weekly report of WorldCom’s unrestricted cash, 

expedited payment default procedures, ability to terminate services under applicable tariffs 

absent further order of the court, notice of financing defaults, and the ability to seek 

reconsideration of adequate assurance order, among other things.  See Exhibit B attached 

hereto. 

 36. Similar but not identical adequate assurance has been awarded in Global 

Crossing and Adelphia,2 with the most important factors including: (i) weekly flash reports 

of available cash and loan availability; (ii) negotiation of global offset rights; (iii) expedited 

fax notice and order to show cause procedures for payment defaults; and, in the case of 

Global Crossing, (iv) accelerated 14 day payment terms.3 

 37. In addition, Allegiance’s financial position is not yet clear.  BellSouth is unable 

to forecast Allegiance’s financial future, and has not received any indication that Allegiance 

will be able to consistently make payments to BellSouth in a relatively timely manner.  Without 

adequate assurance in the form of a cash deposit or some other security, BellSouth will be 

forced to rely on nothing more than past payments as assurance of future performance, in a case 

                                                 
2  In re Global Crossing, Case No. 02-40188 (Bankr. S.D.N.Y), Order dated March 15, 
2002, a copy of which is attached hereto as Exhibit C); and Adelphia, 280 B.R. 63. 

3  Pursuant to the Global Crossing Court’s direction, 14-day payment terms were awarded 
to BellSouth upon agreement with Global Crossing pursuant to a Stipulation dated May 31, 
2002, a copy of which is attached hereto as Exhibit D. 
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where Allegiance has virtually no unencumbered assets.  In the event that Allegiance loses the 

right to use cash collateral, Allegiance will likely have no ability to pay BellSouth for its post-

petition services.  That is not the purpose of section 366(b), and it should not be allowed by this 

Court. 

 38. Even in cases where the debtor’s past payment history with a utility has been free 

of default, which is not a finding made in this Court’s Adequate Assurance Order, courts have 

required cash deposits as adequate assurance.  See, e.g., In re Best Products Co., 203 B.R. 51, 

54 (Bankr. E.D. Va. 1996) (requiring one-half month security deposit although Debtor had 

no defaults, no arrearages, no history of late payments, $150 million from recent sale of asset 

and $250 million DIP facility); In re Smith, Richardson & Conroy, Inc., 50 B.R. 5 (Bankr. 

S.D. Fla. 1985) (the Debtor was not in default pre-petition but the court ordered payment of a 

three (3) month deposit.); In re 499 W. Warren Street Assocs. Ltd. Partnership, 138 B.R. 363 

(Bankr. N.D.N.Y. 1991) (court held that Debtor that had been current on its payments, pre-

petition, was, nevertheless, required to pay the one (1) month deposit requested by Utility 

because § 366(b) requires adequate assurance, regardless of payment history.); In re Santa 

Clara Circuits West, Inc., 27 B.R. 680 (Bankr. D. Utah 1982) (debtors claimed they should 

not have been charged a deposit since their pre-petition default against the Utility was 

negligible; court required amount of one average billing month plus amount to cover lagged 

billing time.)  As such, adequate assurance is required regardless of a debtor’s past payment 

history. 

E. Allegiance’s Professionals Have Security. 

 39. As discussed above, the provisions of the Cash Collateral Order demonstrate that 

Allegiance’s professionals do not believe that a mere promise to pay an administrative expense 
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claim is adequate assurance of future payment in this case.  Indeed, the professionals negotiated 

with Allegiance’s lenders for a substantial carve-out from cash collateral (accrued fees and 

expenses as of a “Termination Event” plus $2,000,000.00) to ensure payment of their aggregate 

allowed unpaid monthly fees and expenses incurred in the event of a termination of 

Allegiance’s ability to use cash collateral.  This carve-out is specifically designed to protect 

Allegiance’s professionals upon the occurrence of a default under the Cash Collateral Order. 

 40. Unlike the adequate assurance provisions of section 366, there is no requirement 

in the Bankruptcy Code that a debtor’s professionals be provided with adequate assurance, let 

alone a deposit or other security.  The post-petition services of BellSouth are just as necessary to 

Allegiance’s operations, and perhaps are even more valuable, as the services provided by 

Allegiance’s professionals.  BellSouth poses the following question:  Why should 

administrative priority status constitute adequate assurance for utilities, who are afforded 

explicit security provisions under the Bankruptcy Code, when Allegiance’s professionals, who 

are not afforded such security provisions under the Bankruptcy Code and are much more 

familiar with Allegiance’s finances, are not satisfied with such assurances? 

CONCLUSION 

 41. For the foregoing reasons, BellSouth requests this Court to, at a minimum, 

require Allegiance to provide BellSouth with a deposit or other security in the amount of $2.3 

million, which represents a two month deposit for services to be rendered to Allegiance by 

BellSouth post-petition.  In addition, because BellSouth has been forced to bring this Motion 

due to Allegiance’s apparent bad faith in failing to execute the Stipulation and Order 

memorializing the June 5, 2003, adequate assurance agreement between BellSouth and 

Allegiance, this Court should award to BellSouth reimbursement of its attorneys’ fees and 
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costs for the preparation and prosecution of this Motion as additional adequate assurance.  

Further, the Adequate Assurance Order should be modified to address the due process and 

procedural issues raised herein by BellSouth. 

Dated:  July 14, 2003 Respectfully submitted, 
 
 
 
/s/ Paul M. Rosenblatt  
Paul M. Rosenblatt 
KILPATRICK STOCKTON LLP  
 
COUNSEL FOR BELLSOUTH 
TELECOMMUNICATIONS, INC. 
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CERTIFICATE OF SERVICE 
 

 I hereby certify that a true copy of this Motion of Bellsouth Telecommunications, 

Inc., for Determination of Adequate Assurance of Future Payment Pursuant to Sections 

105(a) and 366(b) of the Bankruptcy Code was served by U. S. Mail on the parties listed on 

the attached Exhibit on July 14, 2003.July 29, 2003. 

Dated: July 14, 2003 Respectfully submitted, 
 
 
 
/s/ Paul M. Rosenblatt 
Paul M. Rosenblatt 
KILPATRICK STOCKTON LLP  
 
COUNSEL FOR BELLSOUTH 
TELECOMMUNICATONS, INC 

  
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 



 
ATLLIB01 1550828.3   

20

 
 
                                                                   EXHIBIT 
 

Office of the United States Trustee 
Attn: Carolyn S. Schwartz, Esq. 
33 Whitehall Street, 21th Floor 
New York, NY 10004 

 

United States Attorney 
100 Church Street, 19th Floor 
New York, NY 10007 
 

Allegiance Telecom, Inc. 
Attn: Mark B. Tresnowski, Esq. 
700 E. Butterfield Rd., Suite 400 
Lombard, IL 60148 
 

 

Internal Revenue Service 
Attn: District Director 
290 Broadway 
New York, NY 10007 
 

Allegiance Telecom, Inc. 
Attn: Mark Stachiw 
9201 N. Central Expressway 
Dallas, TX 75231 

 

New York City Department 
 of Finance Bankruptcy Unit 
345 Adams Street, 10th Floor 
Brooklyn, NY 11201 

Kirkland & Ellis 
Attn: Matthew Cantor, Esq. Jonathan Henes, Esq. 
Citigroup Center 
153 East 53rd Street 
New York, NY 10022 

 

New York State Department of 
Taxation and Finance Bankruptcy Unit 
P.O. Box 5300 
Albany, NY 12205-0300 

 

Paul Hastings Janofsky & Walker LLP 
Attn: Jesse H. Austin, III, Esq. 
24th Floor, 600 Peachtree Street, N.E. 
Atlanta, GA 30308-2222 

 

Securities and Exchange Commission 
Attn: Wayne M. Carlin, Regional Director
233 Broadway 
New York, NY 10279 

 

The Bank of New York 
Attn:  Corporate Trust Administration, 
 Stuart Kratter 
101 Barclay Street Floor 21 West 
New York, NY 10286 
 

 

 

Pacific Bell 
SBC Contract Administration 
Attn: Notices Manager 
311 S. Akard, 9th Floor 
Four Bell Plaza 
Dallas, TX 75202-5398 
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Southwestern Bell 
SBC Contract Administration 
Attn: Notices Manager 
311 S. Akard, 9th Floor/Four Bell Plaza 
Dallas, TX 75202-5398 
 

 

Broadwing Communication Services Inc. 
Attn: Ernest Williams 
1122 Capital of Texas Hwy South 
Austin, TX 78746 

 

Ameritech - LEC Services Billing – CABS 
SBC Contract Administration 
Attn: Notices Manager 
311 S. Akard, 9th Floor/Four Bell Plaza 
Dallas, TX 75202-5398 
 

 

KMC Telecom XI LLC 
KMC Telecom Holdings, Inc. 
Attn: General Counsel 
Attn: National Markets, Project Planning 
1545 Route 206, Suite 300 
Bedminster, NJ 07921 

Qwest Communications 
General Counsel - Interconnection Qwest 
 Law Department 
1801 California St., Suite 4900 
Denver, CO 80202 
 

 

Intermedia Communications Inc. 
c/o MCI WorldCom Communications 
Attn: Contracts Administration 
500 Clinton Center Drive, Building 4 
Clinton, MS 39056 

 

MFS Telecom Inc - CABS 
c/o MCI WorldCom Communications 
Attn: Contracts Administration 
500 Clinton Center Drive, Building 4 
Clinton, MS 39056 
 

 

Bell South Florida 
ICS Attorney 
Suite 4300 
675 W. Peachtree St. 
Atlanta, GA 30375 

 

MCI WorldCom Communications 
Attn: Contracts Administration 
500 Clinton Center Drive, Building 4 
Clinton, MS 39056 
 

 

Bell South Georgia 
General Attorney – COU 
Suite 4300 
675 W. Peachtree St. 
Atlanta, GA 30375 

 

WorldCom OnNet DSL 
c/o MCI WorldCom Communications 
Attn: Contracts Administration 
500 Clinton Center Drive, Building 4 
Clinton, MS 39056 
 

 

Stornet Inc. 
7388 South Revere Parkway 
Suite 1003 
Centennial, CO 80112 
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XO Communications 
Attn: Craig Fricke & David Silverman 
11111 Sunset Hills 
Reston, VA 20190 
 

 

Focal Communications Corporation of PA
 (CABS) 
Attn: General Counsel 
200 North LaSalle Street/Suite 1100 
Chicago, IL 60601 

 

Southern California Edison 
Carrier Solutions Fin & Admin 
Attn: Marilyn Wasserman 
2244 Walnut Grove GO 1 Quad 2B 
Rosemead, CA 91770 
 

 

Level 3 Communications LLC – CABS 
Attn: General Counsel 
1025 Eldorado Blvd. 
Broomfield, CO 80021 

 

NCX Office Development, LP 
c/o Stream Realty Partners, L.P. 
511 East John Carpenter Hwy., Suite 400 
Irving, TX 75062 
 

 

Lucent Technologies Inc. 
2601 Lucent Lane 
Lisle, IL 60532 

 

TEK Trademark Telecom 
Attn: Isabel Miro 
2211 Norfolk, Suite 800 
Houston, TX 77098 
 

 

Avaya - CABS 
Attn: Chris De La Cruz 
3410 Midcourt, Suite 115 
Carrollton, TX 75006-5066 

 

Pegasus Logistics Group 
Corporate Headquarters 
Attn: Alan Grayson 
612 E. Dallas Rd., Suite 100 
Grapevine, TX 76099-0370 
 

 

Looking Glass Networks Inc. 
Attn: Jodi J. Caro, General Counsel 
1111 West 22nd Street, Suite 600 
Oak Brook, IL 60523 

 

GE Capital Fleet Services 
Attn: Kenneth Johns 
300 RiverHills Business Park 
Birmingham, AL 35242 
 

 

FPL Fibernet LLC - Line Cost 
FPL FIbernet LLC 
Attn: General Counsel 
Juno Beach, FL 33408 
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UUNET 
c/o MCI WorldCom Communications 
Attn: Contracts Administration 
500 Clinton Center Drive, Building 4 
Clinton, MS 39056 
 

 

DST Output 
Attn: Jim Laramy, VP Legal 
5220 Robert J. Matthews Parkway 
El Dorado Hills, CA 95762 

 

Enterprise Fleet Services 
Attn: David Guthaim 
1550 Route 23 North 
Wayne, NJ 07470 
 

 

Acterna 
Attn: Rick Goshorn, General Counsel 
12410 Milestone Center Drive 
Germantown, MD 20876 

 

Juniper Network 
Attn: Lisa C. Berry, General Counsel 
1194 North Mathilda Avenue 
Sunnyvale, CA 94089 
 

 

AT&T 
Attn: Dave Casillas 
Regional Vice President 
Southwest Region Wholesale Markets 
5501 LBJ Freeway/Suite 740 
Dallas, TX 75240 

Akin Gump Strauss Hauer Feld LLP 
Attn: Ira S. Dizengoff, Esq. 
590 Madison Avenue 
New York, New York 10022 
 

 

Arnall Golden Gregory LLP 
Attn: J. Hayden Kepner, Jr., Heath J. Vicente,
 Darryl S. Laddin 
2800 One Atlantic Center 
1201 W. Peachtree Street 
Atlanta, Georgia 30309-3450 

Kilpatrick Stockton LLP 
Attn: Paul M. Rosenblatt, Esq. 
Suite 2800 
1100 Peachtree Street, N.E. 
Atlanta, Georgia 30309-4530 
 

 

Jaspan Schlesinger Hoffman LLP 
Attn: Lisa M. Golden, Esq. 
300 Garden City Plaza 
Garden City, NY 11530 

 

Shaw Pittman LLP 
Attn: Patrick J. Potter, Esq. 
2300 "N" Street, N.W. 
Washington, D.C. 20037 
 

 

Brett K. Jaffe 
4 Jennifer Circle 
Billerica, MA 01821 
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Jeffrey F. Jacobs 
Rt 1 Box 51 
Hardesty, OK 73944 
 

 

Sills Cummis Radin Tischman Epstein & Gross, P.A.
Attn: Andrew H. Sherman, Esq. 
One Riverfront Plaza 
The Legal Center 
Newark, NJ 07102 

Vinson & Elkins L.L.P. 
Attn: Steven M. Abramowitx 
 and Jonathan S. Krueger 
666 Fifth Avenue, 27`s Floor 
New York, New York 10 103 
 

 

Sidley Austin Brown & Wood LLP 
Attn: Dana P. Kane, Esq. 
 and Thomas E. Pitts, Jr., Esq. 
787 Seventh Avenue 
New York, New York 10019 

 

KMC Telecom Holdings, Inc. 
Attn: Constance Loosemore amd 
 Mikhael Vitenson, Esq. 
1545 US Highway 206 
Bedminster, New Jersey 07921 
 

 

Lowenstein Sandler PC 
Attn: Vincent D'Agostino, Esq. And 
 Lance Eisenberg, Esq. 
65 Livingston Avenue 
Roseland, New Jersey 07068 

 

Wilmer, Cutler & Pickering 
Attn: Andrew N. Goldman Esq. 
 and Jeffrey R. Gleit Esq. 
399 Park Avenue 
New York, NY 10022 
 

 

Neil Berger 
Gerry DiConza 
Togut, Segal & Segal LLP 
One Penn Plaza 
New York, NY 10 119 

 

Douglas Johnson 
1402 Old Dallas Hwy 
Dallas, NC 28034 
 

 

Lilliam C. Powell 
2717 Second Loop Rd. 
Florence, SC 29501 

 

Kelly Imsland 
921 N. 85th St, 
Seattle, WA 98103 
 

 

Paragon Investment Management, Inc. 
Attn: Christopher R. Helton 
1420 5th Ave., Suite 3020 
Seattle, WA 98101 
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Perkins Coie LLP 
Attn: John S. Kaplan 
1201 Third Avenue, 40th Floor 
Seattle, WA 98101-3099 
 

 

Baker & McKenzie 
Attn: Joseph Samet, Esq. 
 and Ira A. Reid, Esq. 
805 Third Avenue 
New York, NY 10022 

 

W5 Brannan, LP 
Attn: Mr. Walter Wang 
651 Brannan Street, Suite 100 
San Francisco, CA 94107 
 

 

Gardere Wynne Sewell, L.L.P. 
Attn: Richard M. Roberson, 
 Merrill L. Kaliser and Michael P. Cooley 
3000 Thanksgiving Tower 1601 Elm Street
Dallas, Texas 75201 

 

Quadrangle Group LLC 
Attn: TJ Vigliotta 
375 Park Avenue, 14th Fl 
New York, NY 10152 
 

 

Shartsis, Friese & Ginsburg LLP 
Attn: Steven O. Gasser, Esq. 
One Maritime Plaza, 18th Floor 
San Francisco, CA 94111 

 

Missouri Department of Revenue, 
 Bankruptcy Unit 
Attn: Chad A. Kelsch 
P.O. Box 475 
Jefferson City, MO 65105-0475. 
 

 

Trainor Robertson 
Attn: Nancy Hotchkiss 
701 University Avenue, Suite 200 
Sacramento, California 95825 

 

Goulston & Storrs, P.C. 
Attn: Douglas B. Rosner, Esq. 
 and Christian J. Urbano, Esq. 
400 Atlantic Avenue 
Boston, MA 02110 
 

 

Chanler M. Sparler, Esq. 
P.O. Box 14338 
San Francisco, CA 94114-0338 
 

 

Jackson Walker L.L.P. 
Attn: C. Wade Cooper and Marvin E. Sprouse III 
100 Congress Avenue, Suite 1100 
Austin, Texas 78701 
 
 

 

Ingram Yuzek Gainen Carroll 
 & Bertolotti, LLP 
Attorneys for 90 Broad, LLC 
Attn: Cory L. Weiss, Esq. 
250 Park Avenue 
New York, NY 10177 



 
ATLLIB01 1550828.3   

26

McCarter & English, LLP 
Attn: William F. Taylor, Jr. 
 and Katharine L. Mayer 
919 North Market Street, Suite 1800 
Post Office Box 111 
Wilmington, Delaware 19899 

 

Belkin Burden Wenig & Goldman, LLP 
Attorneys for Orange County Business Center LP
Attn: Daniel T. Altman, Esq 
270 Madison Avenue 
New York, New York 10016 

Akin Gump Strauss Hauer & Feld LLP 
Attn: Ira S. Dizengoff, Esq. 
 and Philip C. Dublin, Esq. 
590 Madison Avenue 
New York, NY 10022 

 

El Paso Networks, L.L.C. 
Attn: James V. Cantrell 
1001 Louisiana 
Houston, Texas 77002 
 

 

Lovells 
Attn: Jennifer M. Driscoll, Esq. 
900 Third Avenue, 16th Floor 
New York, New York 10022 
 
 

 

Lovells 
Attn: Kren Ostad, Esq. 
900 Third Avenue, 16th Floor 
New York, New York 10022 
 

 

Sills Cummis Radin Tischman Epstein & Gross, P.A. 
Attn: Andrew H. Sherman, Esq. 
712 5th Avenue, 20th Floor 
New York, NY 10119 
 
 

 

Nortel Networks Inc. 
Attn: Trevor Jones 
8200 Dixie Road Suite 100 
Brampton. ON L6T 5P6 Canada 
 

 

Edmond P. O'Brien, Esq. 
Stempel Bennett Claman & Hochberg, P.C. 
655 Third Avenue, 22nd Floor 
New York, NY 10017 
 
 

 

J. Alex Kress, Esq. 
Dennis J. O'Grady, Esq. 
Riker, Danzig, Scherer, Hyland  & Perretti LLP
Headquarters Plaza 
One Speedwell Avenue 
Morristown, NJ 07962-1981 

Charles N. Panzer, Esq. 
Richard P. Norton, Esq. 
Reed Smith LLP 
599 Lexington Ave, 29th Floor 
New York, 10022 

 

Charles N. Panzer, Esq. 
Richard P. Norton, Esq. 
Reed Smith LLP 
One Riverfront Plaza, 1st Floor 
Newark, NJ 07102 
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Robert J. Rosenberg, Esq. 
Shari Siegel, Esq. 
Latham & Watkins LLP 
885 Third Avenue 
New York, NY 10022 

 

Andrew Kress, Esq. 
Nicholas J. Cremona, Esq. 
Kaye Scholer 
425 Park Avenue 
New York, NY 10022-3598 

Edward J. LoBello, Esq. 
Blank Rome LLP 
The Chrysler Building 
405 Lexington Avenue 
New York, NY 10 174 
 

 

Michael B. Schaedle, Esq. 
Blank Rome LLP 
One Logan Square 
Philadelphia, PA 19103 
 

 

Jay W. Hurst, Esq. 
Assistant Attorney General 
Office of the Texas Attorney General 
 Bankruptcy & Collections Division 
P.O. Box 12548 
Austin, TX 78711-2548 

 

Brian D. Spector, Esq. 
Spector & Ehrenworth, P.C. 
30 Columbia Turnpike 
Florham Park, NJ 07102 

 

   

   

  

 
 
 
 
 
 

 
 




































































