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UNITED STATES BANKRUPTCY COURT 
SOUTHERN DISTRICT OF NEW YORK 
------------------------------------------------------x 
In re       : Chapter 11 
      :  
Allegiance Telecom, Inc., et al.,  : Case No. 03-13057 (RDD)  
      :  
    Debtors. : (Jointly Administered) 
      : 
------------------------------------------------------x 
 

MOTION OF DALEEN SOLUTIONS, INC. 
FOR RELIEF FROM THE AUTOMATIC STAY UNDER 

SECTION 362 OF THE BANKRUPTCY CODE 
 

TO THE HONORABLE ROBERT D. DRAIN, 
UNITED STATES BANKRUPTCY JUDGE: 
 
 Daleen Solutions, Inc. (“Daleen”), a licensor and billing services supplier of Allegiance 

Telecom Company Worldwide (the “Debtor”), one of the debtors in the above captioned jointly 

administered cases, by its attorneys, Kirkpatrick & Lockhart LLP, as and for its motion 

(“Motion”) for relief from the automatic stay, pursuant to 11 U.S.C. §362(d)(1) and Rules 

4001(a) and 9014 of the Federal Rules of Bankruptcy Procedures ("Bankruptcy Rules"), to allow 

Daleen to exercise its right not to renew the Billing Agreement (as hereinafter defined), 

respectfully represents as follows: 
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Background 

 1. On May 14, 2003 (the “Petition Date”), the Debtor and each of the other jointly 

administered debtors in the above captioned cases (collectively, the “Debtors”) filed voluntary 

petitions seeking relief under chapter 11 of title 11 of the United States Code, 11 U.S.C. §§101, 

et seq. (the “Bankruptcy Code”).  The Debtors’ cases are being jointly administered for 

procedural purposes only.  Upon information and belief, the Debtors are continuing in the 

possession of their properties and the management of their businesses as debtors-in-possession 

under sections 1107 and 1108 of the Bankruptcy Code. 

 2. On or about May 28, 2003, the Office of the United States Trustee appointed an 

official committee of unsecured creditors pursuant to section 1102 of the Bankruptcy Code.  

Upon information and belief, no trustee or examiner has been appointed in these chapter 11 

cases. 

 3. Upon information and belief, the Debtors provide integrated telecommunications 

products and services to small and medium-sized business customers, large businesses, 

governmental entities, wholesale customers and other institutional users. 

Jurisdiction and Venue 

4. The Court has jurisdiction over this Motion pursuant to 28 U.S.C. § 1334.  This is 

a core proceeding within the meaning of 28 U.S.C. § 157(b)(2)(G).  Venue of this proceeding 

and this Motion is proper in this district pursuant to 28 U.S.C. §§ 1408 and 1409. 

5. The statutory basis for the relief requested herein is section 362(d) of the 

Bankruptcy Code and Bankruptcy Rules 4001(a) and 9014. 
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Daleen’s Agreements With The Debtor 

 6. On or about June 1, 2001, the Debtor and Abiliti Solutions, Inc.(“Abiliti”) entered 

into a Master Agreement (the “Master Agreement”), pursuant to which, among other things, 

Abiliti licensed to the Debtor communications software known as NetworkStrategies and Event 

Processing that provides billing and information management functions.  The Master Agreement 

was assigned by Abiliti to Daleen on December 20, 2002.  A copy of the Master Agreement, 

with Schedules, is annexed hereto as Exhibit A. 

 7. Schedule B-2 to the Master Agreement is a BillingCentral Renewal Agreement 

(the “Billing Agreement”) pursuant to which Daleen provides billing services to the Debtor, all 

as more specifically set forth in the Billing Agreement. 

 8. Paragraph 1.1 of the Billing Agreement provides that the initial term of the Billing 

Agreement shall be for a period from the “Effective Date” of May 1, 2001 to December 31, 2003 

(i.e., over a two and a half year period), to be automatically renewed for successive twelve (12) 

month periods “unless either party gives written notice to the other at least sixty (60) days prior 

to the end of the then current Term of its election not to renew this [Billing] Agreement.” 

 9. On October 30, 2003, Daleen exercised its right not to renew the Billing 

Agreement by sending written notice (the “Notice of Non-Renewal”) to the Debtor in accordance 

with Paragraph 1.1 of the Billing Agreement.  A copy of the Notice of Non-Renewal is annexed 

hereto as Exhibit B. 
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 10. On October 30, 2003, upon learning of Daleen’s intent to send the Notice of Non-

Renewal, the Debtor sent a letter to Daleen, a copy of which is annexed hereto as Exhibit C, 

alleging that service of the Notice of Non-Renewal violated the automatic stay of section 362 of 

the Bankruptcy Code.  Daleen disputes that service of the Notice of Non-Renewal violates the 

automatic stay since such notice does not have any impact on the Debtor’s property until at least 

December 31, 2003, which is more than sixty days from the date hereof.  In fact, from a business 

perspective, it would have been impractical for Daleen to have filed a motion prior to serving the 

Notice of Non-Renewal since Daleen was hoping to successfully resolve any differences with the 

Debtor and did not make its determination not to renew the Billing Agreement until the last 

moment possible.  In order to have obtained stay relief prior to service of the Notice of Non-

Renewal, Daleen would have had to file a motion a few weeks ago, at a time when it had not yet 

determined to exercise its right of non-renewal.  Daleen now files this Motion so that it can 

obtain relief from the automatic stay prior to December 31, 2003, which is the effective date of 

the non-renewal of the Billing Agreement and the date upon which the Debtor’s interests are 

arguably affected. 

 11. In its October 30th letter, the Debtor cites two cases that are inapposite to the 

instant facts.  First, the Debtor cites Garnas v. American Family Mutual Insur. Co. (In re 

Garnas), 38 B.R. 221 (Bankr. N.D. 1984) for the proposition that non-renewal of a contract 

violates the automatic stay.  In that case, the bankruptcy court held that the insurer’s non-renewal 

of an insurance policy violated section 365(e)(1) of the Bankruptcy Code because the policy was 

of such a type that it would have been automatically renewed absent the debtor’s bankruptcy 

filing.  Id. at 223.  That is not the case here since the Billing Agreement clearly provides for 

specialized services and an initial term of approximately 2 ½ years to allow each party an 
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opportunity to reevaluate and/or seek to renegotiate the contract terms.  Moreover, there are 

numerous cases that disagree with Garnas and hold that an insurance company may properly 

elect not to renew a contract. See e.g., In re Heaven Sent, Ltd., 37 B.R. 597 (Bankr. E.D. Pa. 

1984) (court refused to compel insurance company to renew insurance policies); In re Diamond 

& Gold Connection, Inc., 54 B.R. 917 (Bankr. D.Mass. 1985) (court found that it was without 

authority to order insurer to renew its policy with the debtor).  Second, the Debtor cites In re 

Crysen/Montenay Energy Co., 902 F.2d 1098 (2d Cir. 1990) for the proposition that it is entitled 

to damages resulting from a stay violation.  Not only does Daleen dispute that it violated the 

stay, but it also disputes that the Debtor could have suffered any damages as a result of the 

Notice of Non-Renewal since Daleen will continue to provide services to the Debtor through 

December 31, 2003 or such other time as ordered by this Court. 

 12. Immediately subsequent to the filing of this Motion, on October 31, 2003, Daleen 

will send a second notice of non-renewal to the Debtor but this second notice shall in no way be 

deemed a concession that the first notice violated the automatic stay in any way. 

Relief Requested and Basis Therefor 

 13. By this motion, Daleen seeks relief from the automatic stay pursuant to section 

362(d)(1) of the Bankruptcy Code, to the extent necessary, to exercise its right not to renew the 

Billing Agreement in accordance with the Notice of Non-Renewal and Paragraph 1.1 of the 

Billing Agreement. 

 14. Pursuant to section 362(d)(1) of the Bankruptcy Code, a party in interest is 

entitled to relief from the automatic stay “for cause, including a lack of adequate protection of an 

interest in property of such party in interest.”  11 U.S.C. §362(d)(1). 
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 15. “Cause” in section 362(d)(1) of the Bankruptcy Code does not have a clear and 

limited definition, but rather is determined on a case-by-case basis.  See In re Sonnax Indus., 

Inc., 907 F.2d 1280, 1286 (2d Cir. 1990); Manhattan King David Restaurant Inc. v. Levine, 163 

B.R. 36, 40 (Bankr. S.D.N.Y. 1993). 

 16. In this case, cause exists to terminate the automatic stay to allow Daleen to 

exercise its right not to renew the Billing Agreement since the initial term of the Billing 

Agreement expires on December 31, 2003 and the option not to renew is exercisable by either 

party, without cause, so long as sixty days’ notice is given. 

 17. It is well established that a party’s rights under a contract are not expanded by the 

filing of a bankruptcy petition.  In re M.J. & K. Co., Inc., 161 B.R. 586, 593 (Bankr. S.D.N.Y. 

1993), citing Moody v. Amoco Oil Co., 734 F.2d 1200, 1213 (7th Cir. 1984), cert. denied 469 

U.S. 982 (1984) (“section 541(a) provides that a debtor’s estate consists of ‘all legal or equitable 

interest of the debtor in property as of the commencement of a case.’  Thus whatever rights a 

debtor has in property at the commencement of the case continue in bankruptcy- no more, no 

less.”). 

 18. On the Petition Date, the Debtor’s interest in the Billing Agreement was subject to 

the non-renewal option set forth in Paragraph 1.1 of the Billing Agreement. The Debtor’s 

bankruptcy filing can not expand the term of Billing Agreement beyond the initial term when 

either party has the option not to renew the agreement.  Since the Billing Agreement is, in 

essence, terminable at will, cause exists to grant Daleen relief from the automatic stay under 

section 362(d)(1) to exercise its option not to renew the Billing Agreement.  See M.J. & K. Co., 

supra, 161 B.R. at 593-95 (cause existed to grant licensor of real property relief from the 

automatic stay to serve notice to quit upon debtor since real property license was terminable at 



 7

will by either party and such rights could not be expanded by the debtor’s bankruptcy filing); In 

re Roswog, 48 B.R. 689, 692 (Bankr. M.D. Pa. 1985) (court granted franchisor relief from 

automatic stay to pursue state court remedies under franchise and sublease upon determination 

that debtor had no rights in franchise or sublease because debtor’s attempted renewal of such 

agreements was untimely and, therefore, ineffective). 

 19. Since there is no novel issue of law, Daleen respectfully requests that this Court 

waive the requirement of Local Bankruptcy Rule 9013-1(b) that a memorandum of law be filed. 

 20. No prior application for the relief herein requested has been made to this or any 

other Court. 

 WHEREFORE, Daleen respectfully requests that this Court enter an order granting it 

relief from the automatic stay pursuant to section 362(d)(1) of the Bankruptcy Code to allow 

Daleen to exercise its option not to renew the Billing Agreement, and for such other and further 

relief as is just.  

Dated:  New York, New York  Kirkpatrick & Lockhart LLP 
  October 31, 2003   Counsel for Daleen Solutions, Inc. 
      599 Avenue of the Americas 
      New York, New York 10022 
      (212) 536-3900 
 

      By:____s/Jeffrey N. Rich_____________ 
       Jeffrey N. Rich (JNR-7183) 
       A Partner of the Firm 






























































































































