HEARING DATE AND TIME: January 9, 2004 at 10:00 a.m.
OBJECTION DEADLINE: January 5, 2004 at 12:00 p.m.

KIRKLAND & ELLIS LLP
Citigroup Center
153 East 53rd Street
New York, New York 10022-4675
Telephone: (212) 446-4800
Facsimile: (212) 446-4900
Matthew A. Cantor (MC-7727)
Jonathan S. Henes (JH-1979)
Attorneys for Debtors and Debtors in Possession
UNITED STATES BANKRUPTCY COURT
SOUTHERN DISTRICT OF NEW YORK

In re
ALLEGIANCE TELECOM, INC., et al.,
Debtors.

X
:
:
:
:
:
X

Chapter 11 Case No.
03-13057 (RDD)
Jointly Administered

NOTICE OF HEARING ON SECOND MOTION OF THE DEBTORS FOR AN ORDER,
PURSUANT TO SECTION 365(d)(4) OF THE BANKRUPTCY CODE EXTENDING
THE TIME WITHIN WHICH THE DEBTORS MUST ASSUME OR REJECT
UNEXPIRED LEASES OF NONRESIDENTIAL REAL PROPERTY
PLEASE TAKE NOTICE that upon the annexed motion, dated December 22, 2003 (the
“Motion”), of Allegiance Telecom, Inc. and its subsidiaries, as debtors and debtors in possession
(the “Debtors”), requesting entry of an order, pursuant to section 365(d)(4) of the Bankruptcy
Code, for an order extending the time within which the Debtors must assume or reject unexpired
leases of nonresidential real property, as more fully set forth in the Motion, a hearing will be held
before the Hon. Robert D. Drain, United States Bankruptcy Judge, in Room 610 of the United
States Bankruptcy Court for the Southern District of New York, One Bowling Green, New York,
New York, on January 9, 2004, at 10:00 a.m. (prevailing Eastern Time), or as soon thereafter as
the Debtors are heard.
PLEASE TAKE FURTHER NOTICE that objections, if any, to the relief
requested in the Motion must be in writing, shall conform to the Federal Rules of Bankruptcy
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Procedure and the Local Bankruptcy Rules for the Southern District of New York, shall set forth
the name of the objectant, the nature and amount of claims or interests held or asserted by the
objectant against the Debtors’ estates or property, the basis for the objection and the specific
grounds therefor and shall be filed with the Bankruptcy Court electronically in accordance with
General Order M-242 (which can be found at www.nysb.ucourts.gov), by registered users of the
Bankruptcy Court’s case filing system and, by all other parties in interest, on a 3.5 inch disk,
preferably in Portable Document Format (PDF), WordPerfect or any other Windows-based word
processing format (with a hard-copy delivered directly to Chambers), and shall be served in
accordance with General Order M-242 upon (i) Kirkland & Ellis LLP, Citigroup Center, 153
East 53rd Street, New York, New York 10022 (Attn: Jonathan S. Henes, Esq.), (ii) the Office of
the United States Trustee, 33 Whitehall Street, 21st Floor, New York, New York 10004 (Attn:
Pamela J. Lustrin, Esq.), (iii) Paul, Hastings, Janofsky & Walker LLP, 600 Peachtree Street,
N.E., 24th Floor, Atlanta, Georgia 30308 (Attn. Jesse Austin III, Esq.), and (iv) Akin Gump
Strauss Hauer Feld LLP, 590 Madison, New York, New York 1022 (Attn. Ira S. Dizengoff,
Esq.)., so as to be actually received no later than January 5, 2004 at 12:00 p.m. (prevailing
Eastern Time).
Dated: New York, New York
December 22, 2003

Respectfully submitted,
/s/ Jonathan S. Henes_________________
Matthew A. Cantor (MC-7727)
Jonathan S. Henes (JH-1979)
KIRKLAND & ELLIS LLP
Citigroup Center
153 East 53rd Street
New York, New York 10022-4675
Telephone: (212) 446-4800
Facsimile (212) 446-4900
Attorneys for Debtors and Debtors in Possession
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Hearing Date: January 9, 2004 at 10:00 a.m.
Objections Due: January 5, 2004 at 12:00 p.m.

KIRKLAND & ELLIS LLP
Citigroup Center
153 East 53rd Street
New York, New York 10022-4675
Telephone: (212) 446-4800
Facsimile: (212) 446-4900
Matthew A. Cantor (MC-7727)
Jonathan S. Henes (JH-1979)
Attorneys for Debtors and Debtors in Possession
UNITED STATES BANKRUPTCY COURT
SOUTHERN DISTRICT OF NEW YORK
X
:
:
:
:
:
X

In re
Allegiance Telecom, Inc., et al.,
Debtors.

Chapter 11 Case No.
03-13057 (RDD)
Jointly Administered

SECOND MOTION OF THE DEBTORS FOR AN ORDER,
PURSUANT TO SECTION 365(d)(4) OF THE BANKRUPTCY CODE,
EXTENDING THE TIME WITHIN WHICH THE DEBTORS MUST ASSUME
OR REJECT UNEXPIRED LEASES OF NONRESIDENTIAL REAL PROPERTY
TO THE HONORABLE ROBERT D. DRAIN,
UNITED STATES BANKRUPTCY JUDGE:
Allegia nce Telecom, Inc. and its direct and indirect subsidiaries, as debtors and
debtors in possession (collectively, “Allegiance” or the “Debtors”), respectfully represent:
Introduction
1.

On May 14, 2003 (the “Commencement Date”), each of the Debtors

commenced with this Court a voluntary case under chapter 11 of title 11 of the United States
Bankruptcy Code (the “Bankruptcy Code”).

The Debtors are authorized to operate their

businesses and manage their properties as debtors in possession pursuant to sections 1107 and
1108 of the Bankruptcy Code. The Debtors’ chapter 11 cases have been consolidated for
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procedural purposes only and are being jointly administered pursuant to rule 1015(b) of the
Federal Rules of Bankruptcy Procedure.
2.

No trustee or examiner has been appointed in these chapter 11 cases. On

May 28, 2003, pursuant to section 1102 of the Bankruptcy Code, the United States Trustee for
the Southern District of New York (the “U.S. Trustee”) appointed a statutory committee of
unsecured creditors (the “Creditors’ Committee”) in these chapter 11 cases.
Jurisdiction
3.

This Court has subject matter jurisdiction to consider and determine this

Motion pursuant to 28 U.S.C. § 1334. This is a core proceeding within the meaning of 28 U.S.C.
§ 157(b). Venue is proper before this Court pursuant to 28 U.S.C. §§ 1408 and 1409.
Background
4.

The Debtors are facilities-based national local exchange carriers that

provide integrated telecommunications products and services to small and medium- sized
business customers, large businesses (i.e., national customers with multiple locations),
governmental entities, wholesale customers and other institutional users. The Debtors offer their
customers a variety of services, including:
•

local and long distance voice services, including basic telephone services
and advanced calling features;

•

broadband and other Internet and data services, including high-speed
Internet access, wide area network interconnection, domain name
registration, web hosting, email and collocation services;

•

integrated local long distance/Internet access offerings, which provide
customers with integrated voice and Internet access over a single
broadband line;

•

wholesale services to other regional and national service providers,
including equipment colocation, managed modem ports and Internet
protocol traffic aggregation; and
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•

customer premise equipment sales and maintenance services.

5.

As of September 30, 2003, Allegiance served more than 100,000 business

customers in major markets throughout the United States. As of September 30, 2003, Allegiance
employed approximately 2,912 people, of which approximately 98 employees were covered by
collective bargaining agreements.
6.

As of September 30, 2003, the Debtors had approximately $284.1 million

of unrestricted cash on hand. As of September 30, 2003, the Debtors’ consolidated books and
records reflected assets totaling approximately $1.226 billion and liabilities totaling approximately $1.455 billion. For the nine months ending September 30, 2003, the Debtors, on a
consolidated basis, reported revenues of approximately $589.4 million and net losses of
approximately $275.6 million.
Initial Extension Order and the Debtors’ Unexpired Leases
7.

By operation of section 365(d)(4) of the Bankruptcy Code, the statutory

period during which the Debtors were required to assume or reject their unexpired leases of
nonresidential real property was set to expire on July 14, 2003. On June 19, 2003, the Debtors
filed their motion for an order, pursuant to section 365(d)(4) of the Bankruptcy Code, extend ing
the time within which the Debtors must assume or reject unexpired leases of nonresidential real
property. On July 2, 2003, the Court entered an order (the “Initial Extension Order”) extending
the Debtors’ time to assume or reject their unexpired leases of nonresidential real property,
through and including January 14, 2004 (the “Initial Extension Period”), without prejudice to the
Debtors’ right to seek further extensions of the Initial Extension Period.
8.

As of the Commencement Date, the Debtors were parties to approximately

one hundred twenty (120) unexpired leases of nonresidential real property.

Since the

Commencement Date, the Debtors have been evaluating their unexpired leases to determine
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whether the assumption or rejection of each of the unexpired leases would inure to the benefit of
their estates. In that regard, to date, the Debtors have filed (a) five (5) motions seeking authority
to reject thirty-six (36) unexpired leases of nonresidential real property (the “Rejected Leases”)
and (b) one (1) motion seeking authority to assume one (1) unexpired lease of nonresidential real
property (the “Assumed Lease”). The Court has approved (y) the rejection of thirty- four (34) of
the Rejected Leases and (z) the assumption of the Assumed Lease. Two motions to reject the
two (2) remaining Rejected Leases are pending: one of these two motions is set to be determined
by the Court on January 15, 2004 and the other motion has been resolved by a stipulation
between the Debtors and the landlord and was filed with the Court for presentment on December
23, 2003.
9.

In accordance with the previous paragraph, as of the date hereof, the

Debtors are parties to approximately eighty-three (83) 1 unexpired leases of nonresidential real
property, including the two (2) Rejected Leases subject to the Debtors’ rejection motions which
are pending.

This Motion relates to the remaining eighty-one (81) leases (the “Unexpired

Leases”). The Unexpired Leases are listed on Exhibit “A” hereto. 2 The Unexpired Leases relate
to, among other things, sales offices, technical support sites, warehouse space, corporate offices
and switch sites.

1

This number does not include the Assumed Lease.

2

Given the significant number of the Unexpired Leases that govern the premises on which the Debtors operate their business,
there may have been inadvertent omissions of the Unexpired Leases from Exhibit “A.” In the event that certain Unexpired
Leases have been omitted from Exhibit “A,” the Debtors request that, notwithstanding any such omission, the Court deem
all of the Debtors’ unexpired leases of nonresidential real property preserved for purposes of any extension that the Court
may grant the Debtors, pursuant to section 365(d)(4) of the Bankruptcy Code. However, the Debtors reserve their right to
argue that any agreement identified on Exhibit “A” is not an unexpired lease of nonresidential real property.
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The Sale Process
10.

During the last several months, the Debtors, with the support of their

prepetition lenders (the “Prepetition Lenders”) and the Creditors’ Committee, have been engaged
in multiple and extensive negotiations regarding a potential sale or other transaction that will
enable the Debtors to propose and file a chapter 11 plan. As a result of these negotiations, on
December 18, 2003, the Debtors filed their motion for orders, pursuant to sections 105(a), 363,
365 and 1146(c) of the Bankruptcy Code: (a) (i) fixing the time, date and place for the bidding
procedures hearing and (ii) approving the no-shop provisions set forth in the asset purchase
agreement with Qwest Communications International Inc.; (b) (i) establishing bidding
procedures and bid protections in connection with the sale of substantially all of the assets of the
Debtors, (ii) approving the form and manner of notices, (iii) approving the asset purchase
agreement subject to higher and better offers and (iv) setting a sale approval hearing date; and (c)
(i) approving the sale to Qwest Communications International Inc. free and clear of all liens,
claims and encumbrances, (ii) authorizing the assumption and assignment of certain executory
contracts and unexpired leases and (iii) granting related relief.
11.

Given the significant number of the Unexpired Leases and the Debtors’

focus on the sale negotiations, the Debtors have been unable to make reasoned decisions as to
whether to assume or reject the Unexpired Leases within the Initial Extension Period. Absent the
relief requested herein, and unless assumed by the Debtors, the Unexpired Leases shall be
deemed rejected as of January 14, 2003, pursuant to the Initial Extension Order and by operation
of section 365(d)(4) of the Bankruptcy Code. At this juncture of these chapter 11 cases, the
Debtors require additional time to make determinations whether to assume or reject the
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Unexpired Leases. Accordingly, by this Motion, and as set forth below, the Debtors seek an
extension of the Initial Extension Period.
Relief Requested
12.

By this Motion, the Debtors request entry of an order, pursuant to section

365(d)(4) of the Bankruptcy Code, extending the time to assume or reject the Unexpired Leases
to the date on which an order is entered confirming a plan of reorganization in the Debtors’
chapter 11 cases. This order would be without prejudice to the right of any lessor to request that
such extension be shortened with respect to a particular Unexpired Lease.
Cause Exists to Grant the Requested Extension
13.

Section 365(d)(4) of the Bankruptcy Code provides, in pertinent part, that:
if the trustee does not assume or reject an unexpired lease
of nonresidential real property under which the debtor is a
lessee within 60 days after the date of the order for relief,
or within such additional time as the court, for cause,
within such 60-day period, fixes, then such lease is deemed
rejected, and the trustee shall immediately surrender such
nonresidential real property to the lessor.

11 U.S.C. § 365(d)(4).
14.

Various courts have analyzed what constitutes sufficient cause to extend

the time period within which a debtor may assume or reject unexpired leases of nonresidential
real property. For example, in South Street Seaport Ltd. P’ship v. Burger Boys, Inc. (In re
Burger Boys, Inc.), 94 F.3d 755 (2d Cir. 1996), the United States Court of Appeals for the
Second Circuit held that the following factors, among others, would establish whether “cause”
existed to extend the statutory period under section 365(d)(4) of the Bankruptcy Code:
(i)

whether the debtor was paying for the use of the property;

(ii)

whether the debtor’s continued occupation could damage the lessor
beyond the compensation available under the Bankruptcy Code;
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(iii)

whether the lease is the debtor’s primary asset; and

(iv)

whether the debtor has had sufficient time to formulate a plan of
reorganization.

Id. at 761 (citation omitted); see also In re Wedtech Corp., 72 B.R. 464, 471-72 (Bankr.
S.D.N.Y. 1987); 130 Cong. Rec. S8891, S8894-95 (daily ed. June 29, 1984), reprinted in 1984
U.S.C.C.A.N. 590, 597 (remarks of Sen. Hatch) (stating that the sixty day time period can be
extended in cases involving large numbers of leases).
15.

In In re Burger Boys, the Second Circuit proceeded to enumerate

additional factors that merit consideration by a court when deciding whether to grant a debtor an
extension of the time to assume or reject unexpired leases of nonresidential real property,
including the complexity of the case and the number of leases that the debtor must evaluate. See
In re Burger Boys, Inc., 94 F.3d at 761.
16.

Applying the Burger Boys factors, it is clear that cause exists in these

chapter 11 cases to further extend the Initial Extension Period to provide the Debtors with
additional time within which the Debtors may assume or reject the Unexpired Leases.
17.

First, in compliance with section 365(d)(3) of the Bankruptcy Code, the

Debtors have been, and intend to remain, current with respect to all outstanding postpetition
obligations under the Unexpired Leases.
18.

Second, when an extension has “for all practical purposes, only an

administrative rather than a substantive effect” and merely shifts “the burden of coming forward
- not the burden of persuasion - to the property owners,” such extension is appropriate. See
Edward J. Debartolo Corp. v. Child World, Inc. (In re Child World, Inc.), 146 B.R. 89, 92
(S.D.N.Y. 1992).

Thus, the extension proposed by the Debtors satisfies the Child World

standard inasmuch as the negative effects of an extension on the Debtors’ lessors are minimal
I:\Allegiance Telecom, Inc\365(d)(4)\Second Ext 365(d)(4)
Pleadings\Second 365(d)(4) Motion v4 sslash.doc

-7-

because (a) the Debtors intend to remain current on the postpetition rent obligations under the
Unexpired Leases in accordance with section 365(d)(3) of the Bankruptcy Code and (b) any
lessor may request that the Court fix an earlier date by which the Debtors must assume or reject
such lessor’s Unexpired Lease, with the Debtors retaining the burdens of proof and persuasion
for any motion so filed. Accordingly, the interests of the lessors are protected by giving them the
ability to seek a reduction of the extension without imposing on them the burden of showing
cause. See In re Ames Department Stores, Inc., No. 01-42217, 2002 WL 511556 (Bankr.
S.D.N.Y. April 3, 2002) (denying lessors’ request for leave to appeal the bankruptcy court’s
order extending time to assume or reject unexpired leases of nonresidential real property until
confirmation where debtors retained burden of persuasion with respect to any requests of le ssors
to shorten such extension). In that regard, consistent with Child World, the proposed extension
does not adversely affect any substantive rights of the Debtors’ lessors.
19.

Third, the Unexpired Leases, which are still undergoing review, are

critical assets of the Debtors’ estates and are integral to the Debtors’ reorganization efforts. As
mentioned above, the Debtors have commenced a sale process for substantially all of their
businesses. The Debtors cannot successfully operate their businesses without the continued use
of the properties underlying the Unexpired Leases. As this Court is aware, the Debtors provide
telecommunications services to their customers. In doing so, the Debtors’ telecommunications
equipment and office space are located on leased premises governed by the Unexpired Leases.
Thus, the loss of such premises due to the rejection of the Unexpired Leases would severely
impair the Debtors’ continued operations and derail the sale process. As a result, if the extension
is not approved, then the Debtors would be forced to assume many of the Unexpired Leases to
ensure the continued operation of their businesses and maintain the sale process. However, due
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to the early stages of the sale process and the Debtors’ continued need for flexibility during these
chapter 11 cases, this action would not be prudent. Accordingly, the Debtors’ must perform a
careful evaluation of the Unexpired Leases in the context of their sale process and the
development of their chapter 11 plan to determine which facilities will be necessary for the
Debtors to complete a successful sale and reorganization.

As a result, due to the current

dynamics of the Debtors’ chapter 11 cases, the Debtors require additional time to determine
whether to assume or reject the Unexp ired Leases.
20.

As noted above, absent the relief requested herein, the Debtors may be

required to assume the Unexpired Leases prematurely, which could lead to unnecessary
administrative claims against their estates if the Unexpired Leases are ultimately rejected.
Conversely, if the Debtors precipitously reject the Unexpired Leases or are deemed to reject the
Unexpired Leases by operation of section 365(d)(4) of the Bankruptcy Code, the Debtors’ sale
process would be derailed and reorganization efforts would be irreparably harmed. The status
and projectory of these chapter 11 cases require an extension of the Debtors’ time to assume or
reject the Unexpired Leases until the date when the Debtors’ chapter 11 plan is confirmed.
21.

Notably, this Court has granted extensions of the time period set forth in

section 365(d)(4) of the Bankruptcy Code through the date of confirmation of a plan of
reorganization in many large chapter 11 cases. See, e.g., In re Loral Space & Communications
Ltd., et al., Ch. 11 Case No. 03-41710 (RDD) (Bankr. S.D.N.Y. Sept. 12, 2003) (granting
extension of time to assume or reject leases through the date of confirmation of a plan of
reorganization); In re Adelphia Business Solutions, et al., Ch. 11 Case No. 02-11389 (REG)
(Bankr. S.D.N.Y. May 29, 2002) (same); In re Global Crossing Ltd., et al., Ch. 11 Case Nos. 0240187 (REG) through 02-40241 (REG) (Bankr. S.D.N.Y. Apr. 17, 2002) (same); In re Ames
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Department Stores, Inc., et al., Ch. 11 Case No. 01-42217 (REG) (Bankr. S.D.N.Y. Dec. 5, 2001)
(same).
22.

Based on the foregoing, it is clear that the proposed extension of the

section 365(d)(4) deadline through and including the date on which an order is entered
confirming a plan of reorganization in the Debtors’ chapter 11 cases is necessary, appropriate
and in the best interests of the Debtors, their estates and their creditors, and should be granted.
Waiver of Memorandum of Law
23.

Because there are no novel issues of law presented herein, the Debtors

respectfully request that the Court waive the requirement that the Debtors file a memorandum of
law in support of this Motion pursuant to rule 9013-1(b) of the Local Bankruptcy Rules for the
Southern District of New York.
Notice
24.

Notice of this Motion has been provided to (a) the landlords and other

parties entitled to notice under the terms of each of the Unexpired Leases, (b) the U.S. Trustee,
(c) attorneys for the Prepetition Lenders, (d) attorneys for the Creditors’ Committee and (e) all
parties on the Master Service List maintained in these chapter 11 cases. In light of the nature of
the relief requested, the Debtors submit that no further notice is required.
No Prior Request
25.

No prior motion for the relief requested herein has been made to this or

any other court.
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WHEREFORE, the Debtors request the Court grant it the relief requested herein
and such other and further relief as is just.
Dated: New York, New York
December 22, 2003

Respectfully submitted,
/s/ Jonathan S. Henes_____________________
Matthew A. Cantor (MC-7727)
Jonathan S. Henes (JH-1979)
KIRKLAND & ELLIS LLP
Citigroup Center
153 East 53rd Street
New York, New York 10022-4675
Telephone: (212) 446-4800
Facsimile: (212) 446-4900
Attorneys for Debtors and Debtors in Possession
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UNITED STATES BANKRUPTCY COURT
SOUTHERN DISTRICT OF NEW YORK

In re
Allegiance Telecom, Inc., et al.,
Debtors.

X
:
:
:
:
:
X

Chapter 11 Case No.
03-13057 (RDD)
Jointly Administered

ORDER, PURSUANT TO SECTION 365(d)(4) OF THE
BANKRUPTCY CODE, FURTHER EXTENDING THE TIME
WITHIN WHICH THE DEBTORS MUST ASSUME OR REJECT
UNEXPIRED LEASES OF NONRESIDENTIAL REAL PROPERTY
Upon the motion (the “Motion”), dated December 22, 2003 of Allegiance
Telecom, Inc. and its direct and indirect subsidiaries, as debtors and debtors in possession
(collectively, the “Debtors”) for an order, pursuant to section 365(d)(4) of title 11 of the United
States Code (the “Bankruptcy Code”), for an extension of the period within which the Debtors
may assume or reject unexpired leases of nonresidential real property, including those listed on
Exhibit “A” annexed to the Motion (the “Unexpired Leases”), through and including the date on
which an order is entered confirming a plan of reorganization in the Debtors’ chapter 11 cases, as
more fully set forth in the Motion; and it appearing that this Court has jurisdiction to consider
and determine the Motion as a core preceding pursuant to 28 U.S.C. §§ 157 and 1334; and it
appearing that the relief requested in the Motion is in the best interests of the Debtors’ estates,
their creditors, and other parties in interest; and it appearing that due and proper notice of this
Motion has been given; and after due deliberation and sufficient cause appearing therefor; it is
hereby
ORDERED that the Motion is granted; and it is further
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ORDERED that the time within which the Debtors may assume or reject the
Unexpired Leases, pursuant to section 365(d)(4) of the Bankruptcy Code, is hereby extended
through and inc luding the date on which an order is entered confirming a plan of reorganization
in the Debtors’ chapter 11 cases; and it is further
ORDERED that the relief requested herein is without prejudice to the right of any
lessor under the Unexpired Leases to move the Court to fix an earlier date by which the Debtors
must assume or reject the Unexpired Leases in accordance with section 365(d)(4) of the
Bankruptcy Code; and it is further
ORDERED that if a lessor requests the relief described in the preceding decretal
paragraph, the Debtors shall maintain the burden of persuasion as to why the time within which
the Debtors may assume or reject such lessors’ Unexpired Lease(s), pursuant to section 365(d)(4)
of the Bankruptcy Code, shall continue through and including the date on which an order is
entered confirming a plan of reorganization in the Debtors’ chapter 11 cases.
Dated: New York, New York
____________, 2003
____________________________________
UNITED STATES BANKRUPTCY JUDGE
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