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Attorneys for Debtors and Debtors in Possession
UNITED STATES BANKRUPTCY COURT
SOUTHERN DISTRICT OF NEW YORK

In re
ALLEGIANCE TELECOM, INC., et al.,
Debtors.
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Chapter 11 Case No.
03-13057 (RDD)
Jointly Administered

MOTION PURSUANT TO SECTIONS 105(a)
AND 363 OF THE BANKRUPTCY CODE FOR AN ORDER (A)
APPROVING THE SALE AND PURCHASE AGREEMENT WITH
CARRELL CLINIC JV II FOR CERTAIN REAL ESTATE, (B) AUTHORIZING
THE SALE OF CERTAIN REAL ESTATE FREE AND CLEAR OF LIENS
AND OTHER INTERESTS AND (C) APPROVING THE PAYMENT OF THE
TRANSACTION FEE TO TRANSWESTERN PROPERTY COMPANY SW, GP L.L.C.
TO THE HONORABLE ROBERT D. DRAIN,
UNITED STATES BANKRUPTCY JUDGE:
Allegiance Telecom, Inc. and its direct and indirect subsidiaries, as debtors and
debtors in possession (collectively, “Allegiance” or the “Debtors”), respectfully represent:
Introduction
1.

On May 14, 2003 (the “Commencement Date”), each of the Debtors

commenced with this Court a voluntary case under chapter 11 of title 11 of the United States
Bankruptcy Code (the “Bankruptcy Code”). The Debtors are authorized to operate their
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businesses and manage their properties as debtors in possession pursuant to sections 1107 and
1108 of the Bankruptcy Code. The Debtors’ chapter 11 cases have been consolidated for
procedural purposes only and are being jointly administered pursuant to rule 1015(b) of the
Federal Rules of Bankruptcy Procedure (the “Bankruptcy Rules”).
2.

No trustee or examiner has been appointed in these chapter 11 cases. On

May 28, 2003, pursuant to section 1102 of the Bankruptcy Code, the United States Trustee for
the Southern District of New York (the “U.S. Trustee”) appointed a statutory creditors’
committee (the “Creditors’ Committee”) in these chapter 11 cases.
Jurisdiction
3.

This Court has subject matter jurisdiction to consider and determine this

motion pursuant to 28 U.S.C. § 1334. This is a core proceeding pursuant to 28 U.S.C. § 157(b).
Venue is proper before this Court pursuant to 28 U.S.C. §§ 1408 and 1409.
Background
4.

Allegiance is a facilities-based national local exchange carrier that

provides integrated telecommunications products and services to small and medium-sized
business customers, large businesses (i.e., national customers with multiple locations),
governmental entities, wholesale customers and other institutional users. Allegiance offers its
customers a variety of services, including:
•

local and long distance voice services, including basic telephone services
and advanced calling features;

•

broadband and other Internet and data services, including high-speed
Internet access, wide area network interconnection, domain name
registration, web hosting, email and collocation services;

•

integrated local long distance/Internet access offerings, which provide
customers with integrated voice and Internet access over a single
broadband line;
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•

wholesale services to other regional and national service providers,
including equipment collocation, managed modem ports and Internet
protocol traffic aggregation; and

•

customer premise equipment sales and maintenance services.

5.

As of the September 30, 2003, Allegiance served more than 100,000

business customers in 36 markets. As of September 30, 2003, Allegiance employed
approximately 2,912 people, of which approximately 98 employees were covered by collective
bargaining agreements.
6.

As of September 30, 2003, the Debtors had approximately $284.1 million

of unrestricted cash on hand. As of September 30, 2003, the Debtors’ consolidated books and
records reflected assets totaling approximately $1.226 billion and liabilities totaling
approximately $1.455 billion. For the nine months ending September 30, 2003, the Debtors, on a
consolidated basis, reported revenues of approximately $589.4 million and net losses of
approximately $175.6 million.
7.

During the past several months, the Debtors, with the support of their

prepetition lenders (the “Prepetition Lenders”) and the Creditors’ Committee, have been engaged
in multiple and extensive negotiations regarding a potential sale or other transaction to enable the
Debtors to propose and file a chapter 11 plan. As a result of these negotiations, the Debtors and
Qwest Communications International Inc. (“Qwest”) have entered into a purchase agreement,
pursuant to which Qwest agreed to serve as a stalking horse bidder and purchase substantially all
of the Debtors’ businesses for approximately $300 million in cash, $90 million in notes and the
assumption of a significant amount of post-petition liabilities, subject to higher and better bids.
In that regard, on December 18, 2003, the Debtors filed their motion for orders, pursuant to
sections 105(a), 363, 365 and 1146(c) of the Bankruptcy Code: (a) (i) fixing the time, date and
place for the bidding procedures hearing and (ii) approving the no-shop provisions set forth in
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the asset purchase agreement with Qwest Communications International Inc. (“Qwest”); (b) (i)
establishing bidding procedures and bid protections in connection with the sale of substantially
all of the assets of the Debtors, (ii) approving the form and manner of notices, (iii) approving the
asset purchase agreement subject to higher and better offers and (iv) setting a sale approval
hearing date; and (c) (i) approving the sale to Qwest free and clear of all liens, claims and
encumbrances, (ii) authorizing the assumption and assignment of certain executory contracts and
unexpired leases and (iii) granting related relief. The sale of substantially all of the Debtors’
assets to Qwest (or a higher and better bidder) is an essential component of the Debtors’
restructuring efforts.
The Real Estate
8.

Allegiance Telecom Company Worldwide (“ATCW”), a debtor in these

chapter 11 cases, owns approximately 6.9 acres of undeveloped real estate located at 9301 N.
Central Expressway in Dallas, Texas (the “Real Estate”). The Real Estate, which is located
adjacent to the Debtors’ headquarters, was purchased in April of 2001. The intended purpose of
the purchase was to expand the Debtors’ headquarters. However, due to the Debtors’ financial
distress, the expansion is not -- and has not been -- feasible. As a result, the Real Estate (as
noted above) is undeveloped and costs the Debtors over $160,000 a year in real property taxes
and other expenses (the “Real Estate Expenses”).
9.

The Debtors do not have any current use or need for the Real Estate and

the Real Estate will not be part of the Debtors’ restructuring efforts. In addition, the proposed
sale of substantially all of the Debtors’ assets to Qwest does not include the Real Estate.
Accordingly, based on the fact that the Real Estate (a) remains undeveloped and is unnecessary
for the Debtors’ business operations, (b) burdens the Debtors with the Real Estate Expenses and
(c) was not included in the proposed sale of substantially all of the assets of the Debtors, the
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Debtors, in their sound business judgment, and in an effort to maximize the value of their estates,
have decided to sell the Real Estate.
10.

The Debtors determined that the most economic method of selling the

Real Estate was to engage a broker with the requisite experience and knowledge of the local real
estate market. In that regard, after conducting a search for such a broker, the Debtors selected
Transwestern Property Company SW, GP LLC (“Transwestern”) as the entity best situated to
assist the Debtors in selling the Real Estate.1 In connection therewith, ATCW has entered into,
subject to Court approval, that certain Exclusive Listing Agreement, made and entered into as of
July 28, 2003, with Transwestern (the “Exclusive Listing Agreement”), pursuant to which,
Transwestern would act as ATCW’s broker to sell the Real Estate. A copy of the Exclusive
Listing Agreement is annexed hereto as Exhibit “A.”
The Purchase and Sale Agreement
11.

Since July of 2003, Transwestern has engaged in an extensive marketing

effort to locate a purchaser for the Real Estate. As a result thereof, the Debtors received several
inquiries and letters from parties reflecting an interest in purchasing the Real Estate. After
careful consideration of the various offers, the Debtors decided, in their business judgment, and
in consultation with Transwestern, to accept – after extensive negotiations – an offer for the Real
Estate made by Carrell Clinic JV II (“Carrell”). Specifically, subject to this Court’s approval,
ATCW will sell the Real Estate to Carrell, pursuant to that certain Purchase and Sale Agreement,
dated as of December 10, 2003 (the “Purchase and Sale Agreement”), a copy of which is
annexed hereto as Exhibit “B.” Set forth below is a summary of the salient provisions of the

1

As described below, Transwestern is one of the Debtors’ ordinary course professionals.
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Purchase and Sale Agreement and is qualified entirely by reference to the Purchase and Sale
Agreement itself:2
•

Real Property. The 6.9 acres of undeveloped land described as Lot 4, Block
14/5453, Park Central North Addition, an addition to the City of Dallas, Texas
according to the plat thereof recorded in Volume 98146, Page 433, Map
Records, Dallas County, Texas.

•

Purchase Price. The purchase price shall be $ 6 million. (i.e., approximately,
$20 per square foot.)

•

Earnest Money: Upon two (2) days after execution of the Purchase and Sale
Agreement, the purchaser shall pay an earnest money deposit of $100,000.00.

•

Right of Inspection. Carrell shall be entitled to enter the property and make
such reasonable investigations, studies and tests, including, without limitation,
surveys, and environmental and engineering studies.

•

Zoning Approval. As a condition of Carrell’s obligation to close the sales
transaction, Carrell shall have obtained zoning approval from the City of
Dallas to permit development of the property for use as medical offices,
including outpatient services.

•

Extension Payment. Carrell shall have the option to extend the period of time
in which to inspect the property and to secure any zoning approval three (3)
times each for an additional thirty (3) days upon payment of $25,000.00 for
any such thirty (30) day extension.

•

Title. ATCW shall furnish to Carrell, at ATCW’s sole cost and expense, a
preliminary title commitment issued by a title company. Upon Bankruptcy
Court approval ATCW must have the right to convey good and marketable
title to the property to the Carrell, free and clear of any and all liens and
encumbrances.

•

Commission. ATCW will pay Tranwestern a 3% commission of the purchase
price at the closing.

•

Deadline. ATCW must obtain the requisite approval of the sales transaction
by the Bankruptcy Court by January 30, 2004.

2

To the extent there are any inconsistencies between the summary descriptions of the Purchase and Sale
Agreement contained herein and the terms and conditions of the Purchase and Sale Agreement, the terms of the
Purchase and Sale Agreement shall control.
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12.

By this Motion, the Debtors request an order (a) approving the Sale and

Purchase Agreement with Carrell; (b) authorizing the Debtors to sell the Real Estate, pursuant to
section 363 of the Bankruptcy Code, free and clear of all liens, claims and encumbrances; and (c)
approving the Exclusive Listing Agreement and Transwestern Fee (as defined below).
The Debtors Should be Authorized to Sell the Real Estate
A.

The Proposed Sale is Within the Debtors’ Sound
Business Judgment and Should Therefore be Approved
13.

Section 363(b)(l) of the Bankruptcy Code provides, in pertinent part, that

“[t]he trustee, after notice and a hearing, may use, sell or lease, other than in the ordinary course
of business, property of the estate.” 11 U.S.C. § 363(b)(l). To obtain court approval for the
purpose of disposing of property, the Debtors must demonstrate a legitimate business
justification therefor. See Comm. of Equity Sec. Holders v. Lionel Corp. (In re Lionel Corp.),
722 F.2d 1063, 1071 (2d Cir. 1983). In that regard, “[w]here the debtor articulates a reasonable
basis for its business decisions (as distinct from a decision made arbitrarily or capriciously),
courts will generally not entertain objections to the debtor's conduct.” Comm. of AsbestosRelated Litigants v. Johns-Manville Corp. (In re Johns- Manville Corp.), 60 B.R. 612, 616
(Bankr. S.D.N.Y. 1986). When a legitimate business justification exists and the debtor has
articulated a reasonable basis for its decision, the law vests the debtor's decision to use property
out of the ordinary course of business with a strong presumption that “in making a business
decision the directors of a corporation acted on an informed basis, in good faith and in the honest
belief that the action taken was in the best interests of the company.” Official Comm. of
Subordinated Bondholders v. Integrated Res., Inc. (In re Integrated Res., Inc.), 147 B.R. 650, 656
(S.D.N.Y. 1992) (quoting Smith v. Van Gorkom, 488 A.2d 858, 872 (Del. 1985)), appeal
dismissed, 3 F.3d 49 (2d Cir. 1993).
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14.

The Debtors submit that entering into the Purchase and Sale Agreement

and selling the Real Estate is in the best interests of the Debtors, their estates, their creditors, and
all parties in interest. As described above, the Debtors, through Transwestern, extensively
marketed the Real Estate. Based on these marketing efforts, the Debtors received several offers
for the Real Estate, each of which were carefully considered, and, thereafter, selected Carrell as
the purchaser. The Debtors submit that the sale of the Real Estate to Carrell for $6 million is in
the best interests of the Debtors and the Debtors’ estates. In addition, the sale of the Real Estate
will realize savings for the Debtors’ estates by eliminating the Real Estate Expenses. Thus, the
sale of the Real Estate pursuant to the Purchase and Sale Agreement represents the most efficient
and economical manner of disposing and maximizing the value of the Real Estate.
B.

The Sale Satisfies the Requirement of Section 363(f) of the Bankruptcy Code
for a Sale Free and Clear of Liens, Claims, Encumbrances and Interests
15.

The Debtors desire to sell the Real Estate free and clear of liens, claims,

encumbrances, and interests pursuant to section 363(f) of the Bankruptcy Code, with any such
liens, claims, encumbrances, or interests to attach to the sale proceeds. Section 363(f) of the
Bankruptcy Code provides:
The trustee may sell property under subsection (b) or (c) of
this section free and clear of any interest in such property of an
entity other than the estate, only if(1)
applicable nonbankruptcy law permits sale of such
property free and clear of such interest;
(2)

such entity consents;

(3)
such interest is a lien and the price at which such
property is to be sold is greater than the aggregate value of all liens
on such property;
(4)

such interest is in bona fide dispute; or
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(5)
such entity could be compelled, in a legal or
equitable proceeding, to accept a money satisfaction of such
interest.
11 U.S.C. § 363(f).
16.

The Debtors submit that they satisfy such requirements. Section 363(f)(2)

is satisfied in that the prepetition senior secured lenders have been notified of the relief sought in
this Motion and are not objecting to the sale of the Real Estate. In connection with the sale of
the Real Estate pursuant to the terms and conditions of the Purchase and Sale Agreement, the
Debtors propose that any liens, claims, encumbrances, and interests asserted against the Real
Estate be transferred to and attach to the amounts payable to the Debtors under the Purchase and
Sale Agreement, subject to the rights, claims, defenses, and objections, if any, of all interested
parties with respect thereto.
C.

Carrell is a Good Faith Buyer and is Entitled to the Protections of Section 363(m) of
the Bankruptcy Code
17.

Section 363(m) of the Bankruptcy code provides:
The reversal or modification on appeal of an authorization
under subsection (b) or (c) of this section of a sale or lease
of property does not affect the validity of a sale or lease
under such authorization to an entity that purchased or
leased such property in good faith, whether or not such
entity knew of the pendency of the appeal, unless such
authorization and such sale or lease were stayed pending
appeal.

11 U.S.C. § 363(m). While the Bankruptcy Code does not define “good faith”, the Second
Circuit in In re Colony Hill Associates, 11 F.3d 269 (2d Cir. 1997) held that:
The ‘good faith’ component of the test under §363(m)
speaks to the equity of the [bidder’s] conduct in the course
of the sale proceedings. Typically, the misconduct that
would destroy a purchaser’s good faith status at the judicial
sale involves fraud, collusion between the purchaser and
other bidders or the trustee, or an attempt to take grossly
unfair advantage of other bidders.
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11 F.3d at 276.
18.

The terms and conditions of the Purchase and Sale Agreement are fair and

reasonable, comparable to terms of similar agreements in comparable sales. The Purchase and
Sale Agreement is a product of good faith, arm's-length negotiations and was not in any way
tainted by fraud, collusion or bad faith. The Purchase and Sale Agreement provides for minimal
representations, warranties and covenants on the part of the Debtors, provides for a fixed time to
Carrell to close the transaction and subjects Carrell to liquidated damages(i.e., $125,000) if it
does not close. Accordingly, the Debtors submit that Carrell is entitled to receive the benefit and
protections of sections 363(m) of the Bankruptcy Code.
D.

The Court Should Waive or Reduce the Ten Day Stay Periods Required By Rules
6004(g) and 6006(d) of the Federal Rules of Bankruptcy Procedure
19.

Pursuant to Bankruptcy Rule 6004(g), unless the court orders otherwise,

all orders authorizing the sale of property pursuant to section 363 of the Bankruptcy Code are
automatically stayed for 10 days after entry of the order. Fed. R. Bankr. P. 6004(g). The
purpose of Bankruptcy Rule 6004(g) is to provide sufficient time for an objecting party to appeal
before the order can be implemented. See Advisory Committee Notes to Fed. R. Bankr.
P. 6004(g).
20.

Although Bankruptcy Rule 6004(g) and the Advisory Committee Notes

are silent as to when a court should “order otherwise” and eliminate or reduce the 10 day stay
period, Collier suggests that the 10 day stay period should be eliminated to allow a sale or other
transaction to close immediately “where there has been no objection to the procedure.”
10 Collier on Bankruptcy 15th Ed. Rev., 6064.09 (L. King, 15th rev. ed. 1988). Furthermore,
Collier provides that if an objection is filed and overruled, and the objecting party informs the
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court of its intent to appeal, the stay may be reduced to the amount of time actually necessary to
file such appeal. Id.
21.

As demonstrated above, the sale of the Real Estate is a valid exercise of

the Debtors’ business judgment and, thus, should be authorized under section 363(b) of the
Bankruptcy Code. The sale is the result of extensive marketing efforts which occurred over a
four (4) month period. The Debtors asserts that Transwestern targeted the most likely purchases
of the Real Estates and, as a result of these extensive and strategic marketing efforts, obtained the
highest and best price for the Real Estate. Accordingly, the Debtors’ submit that the
requirements of Bankruptcy Rule 6004 have been met.
E.

The Court Should Approve The Exclusive
Listing Agreement And The Transwestern Fee
22.

The Debtors, subject to Court approval, will pay Transwestern, pursuant to

the Exclusive Listing Agreement, a commission upon the successful sale of the Real Estate.
Specifically, if the Real Estate is sold through the Exclusive Listing Agreement for the price set
forth in the Sale and Purchase Agreement (i.e., $6 million), then ATCW shall pay Transwestern
a 3% commission based on the purchase price (i.e., $180,000) and up to $2,500 for
reimbursement of expenses (collectively, the “Transwestern Fee”).
23.

On the Commencement Date, the Debtors filed a motion for authorization

to retain certain professionals utilized in the ordinary course of the Debtors’ businesses without
the need for filing separate applications (the “OCP Motion”). On June 13, 2003, this Court
entered an order (the “OCP Order”) approving the OCP Motion. Pursuant to the OCP Order, the
Debtors retained Transwestern to provide certain real estate services. Under the OCP Order, if
any ordinary course professional’s fees and disbursements exceed (a) a total of $30,000 per
month (the “Monthly Cap”) or (b) $500,000 in the aggregate in the Debtors’ chapter 11 cases
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(the “Aggregate Cap”), then the payment to such ordinary course professional for such excess
amounts shall be subject to the prior approval of this Court, in accordance with sections 330 and
331 of the Bankruptcy Code, the Bankruptcy Rules, the Local Bankruptcy Rules,3 orders of this
Court and the Fee Guidelines.
24.

Pursuant to the Exclusive Listing Agreement, the Debtors retained

Transwestern to act as the Debtors’ broker to sell the Real Estate. The services of Transwestern
are - and were - necessary to enable the Debtors to maximize the value of the Real Estate for the
benefit of the Debtors’ estates, creditors, and parties in interest. Transwestern possessed the
necessary skills and experience to perform the services required under the Exclusive Listing
Agreement. In that regard, Transwestern strategically targeted specific segments of the market
to identify potential purchasers and negotiated the sale of the Real Estate with Carrell on behalf
of the Debtors. Transwestern’s experience has provided the Debtors with the best opportunity
for complete market coverage and value maximization of the Real Estate.
25.

Transwestern is a professional broker experienced in marketing,

negotiating and selling real estate of this type and nature. By retaining Transwestern to sell the
Real Estate, the Debtors were able to maximize the purchase price for the Real Estate while
minimizing distraction of the Debtors from their overall reorganization efforts. The
administration of the marketing, negotiation and sale of the Real Estate by Transwestern
pursuant to the terms and conditions of the Exclusive Listing Agreement resulted in the
maximum return to the Debtors’ estates and their creditors.
26.

The anticipated Transwestern Fee exceeds the Monthly Cap (but is

substantially lower than the Aggregate Cap). Notwithstanding the OCP Order, the Debtors
3

Unless otherwise defined herein, capitalized terms shall have the meaning ascribed to them in the OCP

Motion.
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request approval of the Exclusive Services Agreement and authorization to pay the Transwestern
Fee in accordance with the Exclusive Services Agreement eliminating the need for Transwestern
to file a fee application. Notably, the Transwestern Fee is within the range of commissions paid
to commercial real estate brokers in the Dallas, Texas market for commercial properties. Due to
the nature of (a) the services performed by Transwestern and (b) the Transwestern Fee (i.e., a
one-time commission), the Debtors believe that it is appropriate for the Court to approve the
payment of the Transwestern Fee pursuant to this Motion.
Waiver of Memorandum of Law
27.

This Motion does not raise any novel issues of law. Accordingly, the

Debtors respectfully request that the Court waive the requirement contained in rule 9013-1(b) of
the Local Bankruptcy Rules for the Southern District of New York that a separate memorandum
of law be submitted.
Notice
28.

Notice of this Motion has been provided: (a) the U.S. Trustee; (b) the

attorneys for the Prepetition Lenders; (c) the attorneys for the Creditors’ Committee; (d) the
attorneys for the Carrell; and (e) Transwestern; and (f) all the other parties on the Master Service
List maintained in these chapter 11 cases. In light of the nature of the relief requested herein, the
Debtors submit that no other or further notice is required.
No Prior Request
29.

No previous request for the relief sought herein has been made by the

Debtors to this or any other court.
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30.

WHEREFORE the Debtors respectfully request that the Court grant the

Motion in all respects and grant the Debtors such other and further relief as it deems just and
proper.
Dated: New York, New York
December 24, 2003
Respectfully submitted,
/s/ Jonathan S. Henes
Matthew A. Cantor (MC-7727)
Jonathan S. Henes (JH-1979)
KIRKLAND & ELLIS LLP
Citigroup Center
153 East 53rd Street
New York, New York 10022-4675
Telephone: (212) 446-4800
Facsimile (212) 446-4900
Attorneys for Debtors and Debtors in Possession

I:\Allegiance Telecom, Inc\Carrell Clinic\Sale of Real Estate Motion (ALGX) v3.doc

HEARING DATE AND TIME: January 15, 2004, at 10:00 a.m.
OBJECTION DEADLINE: January 9, 2004, at 4:00 p.m.

KIRKLAND & ELLIS LLP
Citigroup Center
153 East 53rd Street
New York, New York 10022-4675
Telephone: (212) 446-4800
Fax:
(212) 446-4900
Matthew A. Cantor (MC-7727)
Jonathan S. Henes (JH-1979)
Attorneys for Debtors and Debtors in Possession
UNITED STATES BANKRUPTCY COURT
SOUTHERN DISTRICT OF NEW YORK

In re
Allegiance Telecom, Inc., et al.,
Debtors.

X
:
:
:
:
:
X

Chapter 11 Case No.
03-13057 (RDD)
Jointly Administered

NOTICE OF HEARING ON MOTION OF
THE DEBTORS PURSUANT TO SECTIONS 105(a)
AND 363 OF THE BANKRUPTCY CODE FOR AN ORDER (A)
APPROVING THE SALE AND PURCHASE AGREEMENT WITH
CARRELL CLINIC JV II FOR CERTAIN REAL ESTATE, (B) AUTHORIZING
THE SALE OF CERTAIN REAL ESTATE FREE AND CLEAR OF LIENS
AND OTHER INTERESTS AND (C) APPROVING THE PAYMENT OF THE
TRANSACTION FEE TO TRANSWESTERN PROPERTY COMPANY SW, GP L.L.C.
PLEASE TAKE NOTICE that upon the annexed motion (the “Motion”), dated
December 24, 2003, of Allegiance Telecom, Inc. and its direct and indirect subsidiaries, as
debtors and debtors in possession (collectively, the “Debtors”), for an order, pursuant to sections
105(a) and 363 of title 11 of the United States Code, (a) approving the sale and purchase
agreement with Carrell Clinic JV II for certain real estate, (b) authorizing the sale of certain real
estate free and clear of liens and other interests and (c) approving the payment of the Transaction
Fee to Transwestern Property Company SW, GP L.L.C., as more fully set forth in the Motion, a
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hearing will be held before the Hon. Robert D. Drain, United States Bankruptcy Judge, in Room
610 of the United States Bankruptcy Court for the Southern District of New York (the
“Bankruptcy Court”), Alexander Hamilton Custom House, One Bowling Green, New York, New
York, 10004-1408, on January 15, 2004, at 10:00 a.m. (prevailing Eastern Time), or as soon
thereafter as the Debtors are heard.
PLEASE TAKE FURTHER NOTICE that objections, if any, to the relief
requested in the Motion shall be in writing, shall conform to the Federal Rules of Bankruptcy
Procedure and the Local Bankruptcy Rules of the Southern District of New York, shall set forth
the name of the objectant, the nature and amount of claims or interests held or asserted by the
objectant against the Debtors’ estates or property, the basis for the objection, and the specific
grounds therefor, and shall be filed with the Bankruptcy Court electronically in accordance with
General Order M-242 (which can be found at www.nysb.uscourts.gov) by registered users of the
Bankruptcy Court’s case filing system and, by all other parties in interest, on a 3.5 inch disk,
preferably in Portable Document Format (PDF), WordPerfect, or any other Windows-based word
processing format (with a hard copy delivered directly to Chambers) and served in accordance
with General Order M-242, and shall further be served upon (a) Kirkland & Ellis LLP, Citigroup
Center, 153 East 53rd Street, New York, New York 10022 (Attn. Samuel S. Kohn, Esq.); (b) the
Office of the United States Trustee, 33 Whitehall Street, 21st Floor, New York, New York 10004
(Attn. Pamela J. Lustrin, Esq.); (c) Paul, Hastings, Janofsky & Walker LLP, 600 Peachtree
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Street, N.E., 24th Floor, Atlanta, Georgia 30308 (Attn. Jesse Austin, III, Esq.); and (d) Akin
Gump Strauss Hauer Feld LLP, 590 Madison Avenue, New York, New York 10022 (Attn. Ira S.
Dizengoff, Esq.), so as to be actually received no later than January 9, 2004, at 4:00 p.m.
(prevailing Eastern Time).
Dated: New York, New York
December 24, 2003
Respectfully submitted,
/s/ Jonathan S. Henes
Matthew A. Cantor (MC-7727)
Jonathan S. Henes (JH-1979)
KIRKLAND & ELLIS LLP
Citigroup Center
153 East 53rd Street
New York, New York 10022-4675
Telephone: (212) 446-4800
Facsimile: (212) 446-4900
Attorneys for Debtors and Debtors in Possession
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UNITED STATES BANKRUPTCY COURT
SOUTHERN DISTRICT OF NEW YORK

In re
ALLEGIANCE TELECOM, INC., et al.,
Debtors.

X
:
:
:
:
:
X

Chapter 11 Case No.
03-13057 (RDD)
Jointly Administered

ORDER PURSUANT TO SECTIONS 105(a)
AND 363 OF THE BANKRUPTCY CODE FOR AN ORDER (A)
APPROVING THE SALE AND PURCHASE AGREEMENT WITH
CARRELL CLINIC JV II FOR CERTAIN REAL ESTATE, (B) AUTHORIZING
THE SALE OF CERTAIN REAL ESTATE FREE AND CLEAR OF LIENS
AND OTHER INTERESTS AND (C) APPROVING THE PAYMENT OF THE
TRANSACTION FEE TO TRANSWESTERN PROPERTY COMPANY SW, GP L.L.C.
Upon the motion dated December 24, 2003 (the “Motion”), of Allegiance
Telecom, Inc., and its direct and indirect subsidiaries, as debtors and debtors in possession
(collectively, the “Debtors”), for an order pursuant sections 105(a) and 363 of the Bankruptcy
Code1 for an order (a) approving the sale and purchase agreement with Carrell Clinic JV II for
certain real estate, (b) authorizing the sale of certain real estate free and clear of liens
and other interests and (c) approving the payment of the Transaction Fee to Transwestern
Property Company SW, GP L.L.C., as more fully set forth in the Motion; and the Court having
jurisdiction to consider and determine the Motion as a core proceeding in accordance with 28
US.C. §§ 157 and 1334; and it appearing that the relief requested by the Motion is based upon
the Debtors’ reasonable business judgment and is necessary and in the best interests of the
Debtors, their estates, and their creditors; and due notice of the Motion having been provided,
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Unless otherwise defined herein, capitalized terms shall have the meaning ascribed to them in the Motion.
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and it appearing that no other or further notice is necessary; and sufficient cause appearing
therefor, it is
ORDERED that the Motion is granted; and it is further
ORDERED that, pursuant to section 363(b) of the Bankruptcy Code, entry by the
Debtors into the Purchase and Sale Agreement (and the transactions contemplated therein) is
authorized; and it is further
ORDERED that, pursuant to section 363(b) of the Bankruptcy Code,
Transwestern is hereby authorized to sell the Real Estate under the terms of the Purchase and
Sale Agreement; and it is further
ORDERED that, pursuant to section 363(f) of the Bankruptcy Code, the Real
Estate contemplated by the Purchase and Sale Agreement shall be free and clear of all liens,
claims, encumbrances, and interests thereon, when sold by the Debtors and Transwestern
thereunder, with all currently existing liens, claims, encumbrances, and interests in such assets,
or the proceeds thereof, including those of the Debtors’ prepetition senior secured lenders, or any
other assets sold pursuant to the Purchase and Sale Agreement, to attach with the same validity,
priority, and effect as they now may have against the Debtors’ estates only to the proceeds
received by the Debtors pursuant to the Purchase and Sale Agreement; and it is further
ORDERED that the Purchase and Sale Agreement was proposed, negotiated at
arm’s length, and entered into in good faith by the respective parties, thereby entitling Carrell to
receive the benefit and protections of section 363(m) of the Bankruptcy Code; and it is further
ORDERED that, pursuant to section 105(a) and 363(b) of the Bankruptcy Code
and without further application to this Court, the Exclusive Listing Agreement is approved and
the Debtors are authorized to pay Transwestern the Transwestern Fee as set forth in the
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Exclusive Listing Agreement in connection with Transwestern’s services rendered as agent for
the Debtors to sell the Real Estate; and it is further
ORDERED that this Court shall retain jurisdiction over the parties to enforce the
terms of the Purchase and Sale Agreement and to determine disputes thereunder.
__________________________________________
UNITED STATES BANKRUPTCY JUDGE
Dated: New York, New York
_____________, 2004
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