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UNITED STATES BANKRUPTCY COURT
SOUTHERN DISTRICT OF NEW YORK

Inre
Chapter 11

ALLEGIANCE TELECOM, INC,, et al,,
Case No. 03-13057 (RDD)

Debtors.
(Jointly Administered)

"""""" X

MOTION, FILED UNDER SEAL, IN PART, OF LEVEL 3
COMMUNICATIONS, LLC SEEKING AN ORDER PERMITTING
RECOUPMENT AND RELIEF FROM THE AUTOMATIC
STAY, AS MAY BE NECESSARY: (i) TO PERMIT RECOUPMENT
AND/OR SETOFF OF CERTAIN CLAIMS; (ii) TO REQUIRE
THE PARTIES TO PROCEED WITH THE DISPUTE
RESOLUTION PROCESS SET FORTH IN THE PARTIES’
AGREEMENT; AND (iii) FOR CERTAIN OTHER ANCILLARY RELIEF

Level 3 Communications, LLC (“Level 3”), by and through its undersigned
counsel, pursuant to §§105, 361, 362(d), 363(e), 507(b) and 553 of Title 11 of the United States

Code, 11 U.S.C. §101 et seq. (the “Bankruptcy Code™), files this motion (the “Motion™), having
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notified Debtor, Allegiance Telecom Company Worldwide (“Allegiance”) that it is exercising its
rights of credit and recoupment, pursuant to the terms of the INSPA (as defined herein), in
respeet of the February Payment (as defined below):

SUMMARY OF MOTION

1. For a substantial period of time, and continuing to date, Allegiance has
failed to meet certain requisite levels of performance set forth in that certain Integrated Network
Solution Purchase Agreement, originally dated July 24, 2000 (as amended, the “INSPA™). The
INSPA contains various formulae for credits in the event Allegiance’s performance is deficient.

2. Pursuant to the terms of the INSPA, Level 3 has an absolute right to credit
and recoup its damage claim against future payments due to Allegiance. Despite its contractual
right, Level 3 has cooperated with Allegiance in this reorganization proceeding and has entered
into stipulations pursuant to which it has made the quarterly payments due to Allegiance under
the INSPA, without recoupment, but without prejudice to its rights to recoup at a later date.
Since the filing of the bankruptcy cases, Level 3 has paid Allegiance the aggregate sum of nearly
$50 miilion under this arrangement.

3. Allegiance’s substandard performance under the INSPA continues
unabated and, in some respects, worsened in the last few months of 2003. Particularly, in light
of the present posture of these cases, it is predictable and likely that Allegiance’s already poor
performance under the INSPA will further deteriorate.

4. Accordingly, at this point, in order to protect its own business and a key
customer, Level 3 must exercise its contractual rights under the INSPA by recouping its
Performance Warranty Claims (as defined below) against the payment of $25 million due to

Allegiance on or about February 4, 2004 (the “February Payment”).
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5. Further, the INSPA contains specific “Dispute Resolution Procedures” in
the event of a dispute concerning Level 3’s recoupment of its credits. The Dispuie Resolution
Procedures involve, among other things, meetings of employees and officers with technical
expertise and a good faith mediation process. In the event, as anticipated, Allegiance disputes
Level 3’s right of recoupment, Level 3 requests that the parties proceed to an expeditious
resolution of their dispute in accordance with the procedures set forth in the INSPA.

BACKGROUND

6. On May 14, 2003 (the “Filing Date”), each of the Debtors filed a
voluntary petition for relief under Chapter 11 of the Bankruptcy Code. Since that day, the
Debtors have continued to operate as debtors in possession. On May 28, 2003, an official
committee of unsecured creditors was appointed in the Debtors’ Chapter 11 cases.

7. Level 3 is one of the world’s largest fiber optic network and
communications support service providers and is, inter alia, in the business of providing dial-up
modem services, as well as other business services to major corporate customers.

8. On July 24, 2000, Genuity Solutions, Inc. (“Genuity”), and Allegiance
entered into the INSPA. The amendments are identified as follows: (i) Amendment One to the
INSPA between Genuity and Allegiance, dated September 29, 2000; (ii) Amendment Two to the
INSPA between Genuity and Allegiance, dated December 29, 2000; (iii) Amendment Three to
the INSPA between Genuity and Allegiance, dated December 31, 2001, and (iv) Amendment
Four to the INSPA between Genuity and Allegiance, dated August 21, 2002 (“Amendment

Four”). An unredacted copy of the INSPA is attached hereto as Exhibit “A!

! This Motion’s Exhibits have been or will be filed under seal because the INSPA and its terms contain
information which is confidential and proprietary to both Allegiance and Level 3.

.
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0. Pursuant to the INSPA, Allegiance provides an integrated network
solution for Level 3’s dial-up modem services business. The INSPA. was acquired and assigned
to Level 3 by Genuity in the context of Genuity’s own Chapter 11 bankruptcy cases pending

before this Court, In re Genuity Solutions, Inc., et al., Bankruptcy Case No. 02-43550 (Bankr.

S.D.N.Y.) pursuant to an Order of this Court, dated January 24, 2003.

-10. Pursuant to the INSPA, Level 3 agreed to make payments to Allegiance
over the term of the INSPA called “Purchase Price Payments” (INSPA at §3.1(a)) in accordance
with a schedule at Attachment B to Amendment Four (see Exhibit “A™), and subject to the
payment, invoice and notice requirements of the INSPA. (INSPA §3.2). Pursuant to the
INSPA, on a quarterly basis through August 2006, Level 3 may owe Allegiance a Purchase Price
payment in the maximum amount of $25 million, (INSPA, Amendment 4, Attachment B). In
December 2006, Level 3 may owe Allegiance a final payment of $8,010,886.00. /d.

11.  The INSPA expressly provided for credits against the payments in the
event there were deficiencies in service. Deficiencies include, inter alia, the inability of a
customer to connect his call due to busy signals or other failures.

12.  Pursuant to §2.6 of the INSPA, “if Allegiance fails to provide the
Integrated Network Solution in accordance with the Performance Warranties, Genuity, at its
election, may receive the applicable remedies set forth in Schedule 2.6(2) (the “Performance
Warranty Remedies”), and will offset such charges agéinst the amount owed to Allegiance by
Genuity for the next payment of the purchase price in accordance with »§3.2(c).” (INSPA,
§2.6(a)). Similarly, Section 3.2(c) of the INSPA provides that Level 3 “may offset Purchase
Price Payments by amounts payable to [Level 3] by Allegiance in accordance with Sections . . .

2.6(a).. .
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13. Pursuant to Schedule 2.6(a) to the INSPA in connection with “Call
Blocking Events” (as that term is defined in the INSPA), absent Allegiance’s remedy within a
twenty-four hour period, then “for the Ports* with respect to which the Call Blocking Events
occurred, Genuity shall offset against the next Purchase Price Payment an amount equal to the
number of Ports for (i) the entire month in which the unavailability occurs multiplied by twenty
dollars ($20.00); and (ii) two (2) additional months thereafter.” (INSPA, Schedule 2.6(a) at 66).

14.  Further, Allegiance claimed force majeure to justify its failure to install
1,392 Ports in the Iowa, Wisconsin, and Missouri marketplace through September, 2003. Tt then,
by letter, withdrew its claim to such defense. Allegiance, however, has not, to date, delivered the
required Ports. Pursuant to §2.4(a) of the INSPA, infer alia, Level 3 “shall offset against the next
Purchase Price Payment an amount equal to the number of Ports multiplied by twenty dollars
($20.00) for each month” after the first and second months of delivery failure.

15. Pursuant to correspondence dated May 1, 2003, between Level 3 and
Allegiance, which is attached hereto as Exhibit “B,” Allegiance agreed that Level 3’s rights,
remedies, and claims under the INSPA for “Call Blocking Event” warranty breach, including,
without limitation, future offset rights (such as certain of the recoupment rights that are the
subject of this Motion), were reserved in full.

16.  When the August 2003 quarterly payment under the INSPA became due,
Level 3 and Allegiance entered into a stipulation (the “September Stipulation™) pursuant to
which, inter alia, Level 3 reserved its rights to seek recoupment of all its claims against future

quarterly payments. Three months later, when the next payment became due, Level 3 and

2 The INSPA defines “Port” as “...an individual data channel in [Level 3’s network] and all connections
thereto, and to be deployed in [Level 3’s network] regardless of the physical product that houses such data
channe! in accordance with Configuration Plan, and includes the NAS, PRI, IMT’s, Ethernet Switches,
terminal concentration and POP router.” See INSPA, Schedule A.

_5-
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Allegiance entered into a further stipulation (the “November Stipulation™) reserving all rights
with respect to its claims. Copies of the September Stipulation and the November Stipulation,
which were approved by the Court, are annexed as Exhibit C.

17.  After Allegiance obtained a Bar Date Order requiring the filings of proofs
of claim by November 26, 2003, Level 3 timely filed its proof of claim (the “Proof of Claim™)
with respect to its Performance Warranty Claims under the INSPA. A copy of the Proof of
Claim, is annexed as Exhibit D.

18.  On January 5, 2004, Level 3 received an invoice, dated January 2, 2004,
from Allegiance, requiring the payment of $25,000,000 on or before February 4, 2004 (the
“February Payment”). A copy of the invoice is annexed as Exhibit E.

19. Level 3 is not prepared, as it has been in the past, to pay the invoice
without recoupment of its Performance Warranty and delivery Claims. Accordingly, by Notice
dated February 4, 2004, a copy of which is annexed as Exhibit F, Level 3 notified Allegiance that
it was exercising its recoupment rights against the February Payment with respect to its
Performance Warranty Claims. As set forth in the Notice, and the detailed schedule annexed
thereto, pursuant to conservative metrics for the period from January 16, 2003, through
January 15, 2004, the—calculation of the recoupment is as follows:

(1) Credit for Call Blocking Events -- $26,050,142;
(i)  Credit for Backhaul Latency -- $5,040; and

(iii)  Credit for delivery claims including the failure to deliver Ports,
whether due to “Force Majeure” events or not -- $83,520.

(the above credits are collectively referred to as the “Performance Warranty Claims™)
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20.  Thus, the total recoupment against the February Payment is $26,138,702.
To the extent that the recoupment is in excess of the $25,000,000 February Payment, Level 3
reserves such recoupment rights against future invoices.

21.  In its February 4, 2004 Notice, Level 3 proposed to deposit $25,000,000
with the Court or in escrow pending resolution of any dispute concerning its recoupment rights.

NOTICE AND ALTERNATIVE RELIEF REQUESTED

I. Level 3 is Effectuating Recoupment of its Performance
Warranty Claims Against the February Payment.

22.  As described above, Level 3’s right to recoupment for the Performance
Warranty Claims against the quarterly payments are specifically set forth in Section 2.6(a} and
Section 3.2(c) of the INSPA. As set forth in the accompanying Memorandum of Law, this
absolute right of recoupment does not require prior court approval or any motion to be relieved
from the automatic stay. Nonetheless, by this motion, Level 3 seeks to advise the Court of the
exercise of its contractual right and its intention to move forward with the dispute resolution
procedures set forth in the INSPA.

23.  Alternatively, although Level 3 asserts that the exercise of its contractual
rights against the February Payment is in the nature of recoupment, rather than a setoff, which
setoff may be otherwise stayed pursuant to Bankruptcy Code §362(a), in the event that this Court
considers such credit to be a setoff, and that such setoff is stayed, Level 3 should be granted
relief from the automatic stay in order to credit the payment of the Performance Warranty Claims
against the February Payment pursuant to Bankruptcy Code §362(d)(1), in light of: (1) the
existence of Performance Warranty Claims and the continued occurrence and/or subsistence of

the same post-petition; (ii) Allegiance’s continued substandard performance under the INSPA;
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and (iii) the likelihood that Allegiance performance under the INSPA will worsen after closing
on the Qwest or an alternate topping transaction.

IL Level 3 is Prepared to Move Forward
with the INSPA’s Dispute Resolution Process

24.  Level 3 is prepared to proceed immediately with the Dispute Resolution
Procedures set forth in Schedule 13.1 of the INSPA. Level 3 recognizes, based upon prior
correspondence between the parties and other interactions, that Allegiance will challenge the
recoupment referred to herein.

25.  Pursuant to Section 3.4 of the INSPA, a dispute concerning a credit taken
by the other party must be resolved by the Dispute Resolution Procedures. Pending resolution of
a bona fide dispute, the failure to pay cannot be considered a basis for a default under the
Agreement. The Dispute Resolution Procedures require the party against whom the dispute is
resolved to pay all fees reasonably incurred relating to the dispute, and any amounts that may
later be proved to be due and owing must be promptly paid in accordance with the resolution.
Section 3.4 states as follows:

Disputed Charges. If either Party disputes the accuracy or

applicability of a charge or credit or other financial arrangement

described in this Agreement, such Party will notify the other Party

of such dispute as soon as possible. The Parties will investigate

and resolve the dispute using the dispute resolutton processes

provided under Section 13.1. Upon resolution of the dispute, the

Party owing any amounts related thereto will promptly pay the

disputed amounts payable in accordance with such resolution. The

Party against whom the dispute is resolved will pay all fees

reasonably incurred related to the dispute. Unpaid and uncredited

monies that are subject to a bona fide dispute will not be
considered a basis for monetary default under this Agreement.

26.  The Dispute Resolution Procedures, set forth in Section 13.1 and
Schedule 13.1 of the INSPA, provide for each party to initially appoint a designated

‘representative to endeavor to resolve the dispute by the exchange of information and negotiation

-8-
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in good faith. In the event that the dispute is not resolved within 30 days of a request to appoint
a designated representative, the dispute will be escalated to an officer of Level 3 and Allegiance
for their review and resolution. Thereafter, if the dispute is not resolved within 90 days, the
parties will mediate their dispute under the commercial mediation rules of the American
Arbitration Association. The Dispute Resolution Procedures do permit a party to resort to court
action for injunctive relief if the dispute resolution processes would permit or cause irreparable
injury due to delay arising out of the process.

27. Level 3 is prepared to proceed expeditiously with the Dispute Resolution
Procedures. In the event Allegiance disputes the recoupment, Level 3 hereby nominates John
Ryan, a Level 3 Vice President and Assistant General Counsel, as its designated representative
for dispute resolution purposes. Level3 believes that due to the highly technical aspects
involving matters relating to Call Blocking Events and Backhaul Latency events, which are the
primary bases for the recoupment, this matter should proceed to the dispute resolution process.
Such process will involve individuals with the technical expertise necessary to resolve the
dispute. Level 3 does not believe that it is necessary to move for relief from the automatic stay
in order to proceed with the contractual dispute resolution process, especially since the mediation
process is non-binding, but in the exercise of caution, seeks relief under Bankruptcy Code
§ 362(d)(1), as the same may be applicable, so that the Dispute Resolution Procedures can
commence.

II1. Rights Reservation

28.  Level 3 hereby reserves all of its claims against the Debtors, including,
without limitation, setoff, recoupment, offset, hold and freeze claims, whether exercisable in the

ordinary course of Level 3’s business or otherwise, in respect of the INSPA, other documents,
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agreements, instruments and tariffs between or in respect of Level 3, the Debtors, and affiliates
of the Debtors,

NO PRIOR MOTION

29.  No prior motion for the relief requested herein has been made to this or
any other court.

WHEREFORE, as may be necessary, pursuant to Bankruptcy Code §§105(a),
361, 362(d), 363(e), 507(b), and 553, Level 3 respectfully requests that this Court enter an Order:
(i) authorizing Level 3 to credit the Performance Warranty Claims against the February Payment
pending resolution of the dispute; (ii) directing Level 3 and Allegiance to proceed with the
Dispute Resolution Procedures set forth in the INSPA; and (ii1) granting Level 3 such other and
further relief as this Court may deem just and appropriate.
Dated: February 4, 2004

BLANK ROME LLP

By: J/Mt,.,-_, ﬁ’(Cry\/@L

Harris N. Cogan (HC 9313)
Edward J. LoBello (EL 3337)
The Chrysler Building

405 Lexington Avenue

New York, NY 10174

Phone: (212) 885-5000

Fax: (212) 885-5002

and

Thomas E. Biron
Michael B. Schaedle
One Logan Square
Philadelphia, PA 19103
Phone: (215) 569-5500
Fax: (215) 569-5555

Attorneys for Level 3 Communications, LLC
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Harris N. Cogan (HC 9313) Hearing Date: March 18, 2004
Edward J. LoBello (EL 3337) at 10:00 a.m.
Blank Rome LLP

The Chrysler Building

405 Lexington Avenue

New York, NY 10174

(212) 885-5000

— and —

Michael B. Schaedle

Blank Rome LLP

A Pennsylvania Limited Liability Partnership
One Logan Square

Philadelphia, PA 19103

(215) 569-5500

Attorneys for Level 3 Communications, LLC

UNITED STATES BANKRUPTCY COURT
SOUTHERN DISTRICT OF NEW YORK

Inre
Chapter 11

ALLEGIANCE TELECOM, INC.,, et al.,
Case No. 03-13057 (RDD)

Debtors.
(Jointly Administered)

MEMORANDUM OF LAW IN SUPPORT OF
THE MOTION, FILED UNDER SEAL, IN PART, OF
LEVEL 3 COMMUNICATIONS, LLC SEEKING AN ORDER
PERMITTING RECOUPMENT AND RELIEF FROM THE
AUTOMATIC STAY, AS MAY BE NECESSARY: (i) TO PERMIT
RECOUPMENT AND/OR SETOFF OF CERTAIN CLAIMS; (ii) TO
REQUIRE THE PARTIES TO PROCEED WITH THE DISPUTE
RESOLUTION PROCEDURES SET FORTH IN THE PARTIES’
AGREEMENT; AND (iii) FOR CERTAIN OTHER ANCILLARY RELIEF

Level 3 Communications, LLC (“Level 3”), by and through its undersigned
counsel, pursuant to §§105, 361, 362(d), 363(e), 507(b) and 553 of Title 11 of the United States

Code, 11 US.C. §101 et seq. (the “Bankruptcy Code”), has filed a motion (the “Motion”),
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notifying debtor Allegiance Telecom Company Worldwide (“Allegiance™) that it is exercising its
rights of credit and recoupment, pursuant to the terms of the Integrated Network Solution
Purchase Agreement, as amended (“INSPA”™), with respect to the February Payment. Level 3
files this Memorandum of Law in support of the Motion.

PRELIMINARY STATEMENT

The relevant facts are set forth in detail in the Motion and are incorporated herein.

In brief, Level 3 is one of the world’s largest fiber optic network and
communications support service providers and is, infer alia, in the business of providing dial-up
modem services, as well as other business services to major corporate customers. Pursuant to the
terms of the INSPA, Allegiance provides an integrated network solution for Level 3’s dial-up
modem services businesses.

Pursuant to the terms of the INSPA, Level 3 agreed to make payments to
Allegiance over the Term of the INSPA called “Purchase Price Payments™ (INSPA at §3.1(a)) in
accordance with a schedule at Aftachment B to Amendment Four. The INSPA contained
specific performance requirements, and provided a mechanism whereby Level 3 would be
entitled to a credit against future quarterly payments in the event that Allegiance failed to meet
cerfain performance warranties.

Section 2.6 of the INSPA provided:

“if Allegiance fails to provide the Integrated Network Solution in

accordance with the Performance Warranties, Genuity [Level 3’s

predecessor], at its election, may receive the applicable remedies

set forth in Schedule 2.6(a) (the “Performance Warranty

Remedies™), and will offset such charges against the amount owed

to Allegiance by Genuity for the next payment of the purchase
price in accordance with §3.2(c).”

Allegiance’s performance under the INSPA has been deficient for a significant

amount of time, and its performance has worsened since the filing of its bankruptcy petition.

2-
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Despite that fact, Level 3 elected not to recoup its Performance Warranty Claims (as defined in
the Motion) against past quarterly payments, but instead entered into stipulations which provided
for the reservation of its rights. Since the filing of this bankruptcy proceeding, Level 3 has paid
Allegiance the aggregate sum of nearly $50 million.

Level 3 is now greatly concerned that Allegiance’s performance level will
continue to worsen. This is particularly likely given the fact that Allegiance intends to sell
substantially all of its assets — but not its “Managed Modem Business” — to Qwest
Communications International, Inc. If that occurs, Allegiance will become nothing more than a
shell business, at best a modem reseller, and will be unable to perform under the INSPA and
operate the Managed Modem Business. It is therefore likely that Allegiance’s already poor
performance will continue to decline.

Level 3 recently received an invoice in the amount of $25 million for the quarterly
payment due in February 2004 (the “February Payment”). In response, Level 3 has notified
Allegiance of its exercise of its recoupment rights for the Performance Warranty Claims, in
accordance with the terms of the INSPA. Level 3 has sent Allegiance, together with the Notice
of Recoupment, a detailed schedule setting forth the particulars that give rise to Performance
Warranty Claims in the amount of $26,138,702. Level 3 has proposed to deposit $25 million
with the Court or in escrow pending resolution of any dispute concerning the recoupment.

Under the terms of the INSPA, any dispute concerning the applicability or
accuracy of any charge or credit must be submitted to Dispute Resolution Procedures, as set forth
in Scheduie 13.1. The Dispute Resolution Procedures provides for each party to initially appoint
a designated representative to endeavor to resolve the dispute by the exchange of information
and negotiation in good faith. In the event that the dispute is not resolved within 30 days of a

request to appoint a designated representative, the dispute is escalated to an officer of Level 3

3.
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and Allegiance for their review and resolution. Thereafier, if the dispute is not resolved within
90 days, the parties mediate their dispute under the Commercial Mediation Rules of the
American Arbitration Association. The Dispute Resolution Procedure does permit a party to
resort to court action for injunctive relief if the dispute resolution processes would permit or
cause irreparable injury due to delay arising out of the process.

The Dispute Resolution Procedure provides, therefore, for an attempt to resolve
this highly technical dispute, involving expertise in telecommunications, between individuals
with the requisite knowledge and experience.

As set forth below, Level 3 does not believe that the exercise of its recoupment
rights, or the commencement of the Dispute Resolution Procedures, is subject to the automatic
stay or requires prior court approval. Nonetheless, in the exercise of caution, it is seeking an
order permitting its recoupment of its Performance Warranty Claims and, in the event that
Allegiance challenges Level 3’s recoupment rights, the parties should be required to first seek to
resolve the dispute through the commencement of the dispute resolution process agreed to in the
INSPA.

ARGUMENT

L Level 3’s Withholding of the February
Pavment is a Proper Recoupment

Level 3’s right to recoupment for the Performance Warranty Claims as against
invoices for the quarterly payments are not subject to the automatic stay provided by 11 U.S.C.§
362. The automatic stay generally prohibits creditors from obtaining possession of or otherwise
burdening any property of a debtor without the permission of the bankruptcy court, and
specifically from effectuating a prepetition sctoff. See 11 U.S.C. § 362(a)(7). While the

automatic stay applies to a set-off; it does not apply to a recoupment. In re Malinowski, 156 FF.3d
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131, 133 (2d Cir. 1998); In re McMahon, 129 F.3d 93, 96 (2d Cir, 1997). “In set-off, the mutual

debts arise from different transactions. In recoupment, on the other hand, the claim and
counterclaim must arise out of the same transaction or set of transactions.” Malinoski, 156 E.3d
at 133 (internal citations omitted). “Recoupment is in the nature of a defense, the purpose of

which 1s to do justice viewing one transaction as a whole.” Id. (quoting United Structures v.

G.R.G. Eng’g, 9 F.3d 996, 999 (1st Cir. 1993) (internal quotations citations omitted)).

It is well settled...that a bankruptcy defendant can meet a plaintiff-
debtor’s claim with a counterclaim arising out of the same
transaction, at least to the extent that the defendant merely seeks
recoupment. Recoupment permits a determination of the just and
proper liability on the main issue and involves no element of
preference.

Reiter v. Cooper, 507 U.S. 258, 265 n.2 (1993). Essentially, the automatic stay is inapplicable to

recoupment because the funds subject to recoupment are not the debtor’s property. Malinoski,
156 F.3d at 133.

Because Level 3’s right to reduce its payments based on the Performance
Warranty Claims of the INSPA is a defense to Allegiance’s claims for payment due under the
INSPA, withholding such payments is properly deemed a recoupment.

[S]ince recoupment is an equitable, non-statutory exception to the

automatic stay, it should be limited in bankruptcy to cases in

which ‘both debts...arise out of a single integrated transaction so

that it would be inequitable for the debtor to enjoy the benefits of
that transaction without also meeting its obligations.’

Malinoski, 156 F.3d at 133 (emphasis in original) (quoting In re University Medical Center, 973
F.2d 1065, 1081 (3d Cir. 1992). In the present case, Level 3’s obligation to make the February
Payment s conditioned upon Allegiance complying with its Performance Warranties. See

INSPA Section 2.6(a). Thus, it would be inequitable to require Level 3 to pay Allegiance for its
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services when Allegiance has failed to comply with its Performance Warranties upon which such

payments are based.
Express contractual provisions that provide for netting clearly evidence the

existence of a single integrated transaction. See In re HQ Global Holdings, Inc., 290 B.R. 78

(Bankr. D. Del. 2003) (permitting recoupment where express contractual provision granted

tenant the right); see also Megafoods Stores, Inc. v. Flagstaff Realty Assocs. (In re Flagstaff

Realty Assocs.), 60 F.3d 1031, 1035 (3d Cir. 1995) (permitting recoupment where lease

provision expressly allowed tenant to recoup repair costs from rent); In re Yonkers Hamilton

Sanitarium, Inc., 22 B.R. 427, 433 (Bankr. S.D.N.Y. 1982) aff’d, 34 B.R. 385 (S.D.N.Y. 1983)

(holding that recoupment was permitted where contract expressly provided for repayment of
advances or overpayments). Indeed, even in the absence of an express contractual provision
permitting netting, where the parties’ rights and obligations are set forth within the confines of a
single commercial relationship that was practically interconnecied, and where separate

agreements might be read together in an integrated fashion, netting — and therefore, recoupment

— has been permitted. [n re Telephone Warehouse, Inc., 259 B.R. 64, 68 (Bankr. D. Del. 2001).
The facts of the present case arc the prototypical recoupment scenario as

described by the Second Circuit Court of Appeals in Westinghouse Credit Corp. v. D’urso, 278

F.3d 138 (2d Cir. 2002). In Westinghouse, the Court refused to apply the doctrine of recoupment
because the parties to the contract had devised separate and distinct remedies for discrete
poﬂioﬁs of that transaction. The Court reasoned that it would be inequitable to allow the seller to
recoup the purchase price adjustments against its unsecured claim for the balance due on the
Note and Lease, since doing so would give Seller an unbargained-for position contrary to the
intent of the parties as expressed in their agreement. Id. at 148. Here, the parties have devised a

distinct remedy for discrete portions of the contract, and that remedy is recoupment. Section
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3.2(c) of the INSPA grants Level 3 the right to “offset Purchase Price Payments by amounts

payable to [Level 3] by Allegiance in accordance with Sections_...2.6(a)” -- Allegiance’s

Performance Warranty Claims. The parties specifically provided that Level 3 can credit its
Performance Warranty Claims against future payments. That credit — in the nature of
recoupment - is exactly what Level 3 has done, in accordance with the explicit terms of the
INSPA.
IL Even if this Court Refuses to Recognize Level 3’s

Withholding of the February Payment as a

Proper Recoupment, Level 3 is Entitled to
Withhold Payment

Pursuant to Citizens Bank of Maryland v. Strumpf, 516 U.S. 16 (1995), the

placing of an “administrative freeze” or, more precisely in this case, the temporary refusal of a
creditor to pay a debt pending the resolution of the creditor’s claimed right to setoff is a

privileged action and is not a violation of the Bankruptcy Code’s automatic stay. See id. at 18-

20 (citing Bank of Marin v. England, 385 U.S. 99 (1966); see also, 11 U.S.C. §§361 and 363.
The Supreme Court, in approving the freeze in Strumpf, held that a temporary hold placed on the
debtor's account did not constitute a setoff in viclation of the automatic stay because the creditor
bank did not permanently refuse to honor related obligations. See id. (noting that within five (5)
- days of imposing the administrative freeze, the bank sought relief from the automatic stay). The
Court reasoned that the temporary refusal was neither a taking of possession nor an exercise of
control over the debtor’s property, but merely a privileged refusal to perform a promise where
performance might obviate the creditor’s property right in the setoff. See id. Therefore, if a
creditor temporarily refuses to pay on a contractual obligation, which is subject to setoff, the

creditor, in protecting its setoff right, does not violate the automatic stay.
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In applying the analysis set forth in Strumpf, courts in the Second Circuit have
focused primarily on the “temporary” aspect of the refusal to pay a debt based on a claimed

offset right. See Official Committee of Unsecured Creditors v. Manufacturers and Traders Trust

Co. (In re The Bennett Funding Group, Inc.), 146 F.3d 136 (2d Cir. 1998) (holding that the one-

month period between placing the administrative freeze and the creditor’s motion for relief from

stay was “temporary” enough not fo violate the automatic stay); BNY Financial v. Masterware

Corp. (In_re Masterware Corp.), 229 B.R. 301 (Bankr. SD.N.Y. 1999) (holding that an

administrative freeze on the debtor’s account which lasted approximately 21 days did not violate -
the automatic stay).

In the present case, assuming that the Court does not recognize the withholding of
the February Payment as a proper recoupment, the non-payment still remains a privileged action,
amounting to a temporary refusal to pay a disputed debt, while Level 3 seeks relief from the
automatic stay, to the extent it may be necessary.

In any event, if the Court finds recoupment is not an appropriate remedy, cause
exists to modify the stay to effectuate setoff since clearly Level 3 has substantial setoff rights,
and Allegiance’s ever worsening performance under the INSPA and numerous postpetition
breaches of the INSPA constitute cause for stay relief. Cf., In re Kaplan Breslaw Ash, LLC, 264
B.R. 309 (Bankr. SD.N.Y. 2001). The equities favor the grant of such relief because if the
automatic stay applies, and the Court refuses to recognize Level 3’s withholding of the February
Payment as a proper recoupment, then Level 3 will be required to make full payments to
Allegiance under the INSPA despite the fact that full services have not been rendered by
Allegiance. Further, Level 3 may, as a result, forfeit its recoupment rights. Therefore, this Court
should lift the automatic stay, as may be necessary, and allow the parties to proceed with the

Dispute Resolution Procedures provided by the INSPA.

-8-
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III.  The Parties Should Be Required to Proceed with
the Dispute Resolation Procedures of the INSPA

Level 3 anticipates that notwithstanding its clear contractual and legal right to
recoup its Performance Warranty Claims against the February Payment, Allegiance will dispute
Level 3’s rights. Any such dispute must be goverped by the Dispute Resolution Procedures
provided in Schedule 13.1 of the INSPA.

The Dispute Resolution Procedures would permit the parties to initiate good faith
negotiations with explicit reliance on individuals on each side who have the requisite skill-set
and i’nformational background to parse through this highly complex and technical contractual
arrangement. This would further alleviate this Court’s initial burden of wading through the
morass of technical information that would be required to resolve any issues relating to the
validity and extent of Level 3’s Performance Warranty Claims.

Requiring Allegiance to comply with the Dispute Resolution Procedures would
not violate the automatic stay. Pursuant to 28 U.S.C. § 959(a), the Second Circuit has held that
parties may institute actions arising out of a debtor’s post-petition operations without running

afoul of the automatic stay. See Fidelity Mortgage Investors v. Camelia Builders, Inc. (In re

Fidelity Mortgage Investors), 550 F.2d 47, 56 (2d Cir. 1976) (holding that 28 U.S.C. § 959(a)

“authorizes lawsuits against debtors-in-possession ‘with respect to any of their acts or
transactions in carrying on business’”).

Even if the automatic stay would apply, this Court should require the parties to
comply with their contractual selection of the Dispute Resolution Procedures. Such a means of
resolving this dispute should be favored by this Court as an efficient use of scarce judicial

recourses and the appropriate enforcement of the parties intent. Cf.,, In re Hagerstown Fiber

Limited Partnership, 277 B.R. 181 (Bankr. SD.N.Y. 2002) (granting relief from stay to enable

9.
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certain claims to be arbitrated); see also, United States Lines, 197 F.3d at 640; see also

Crysen/Montenay Energy Co. v. Shell Oil Co. (In re Crysen/Montenay Energy Co.), 226 F.3d

160, 166 (2d. Cir. 2000).

CONCLUSION

Level 3 respectfully requests that this Court enter an Order: (i) authorizing Level
3 to recoup the Performance Warranty Claims against the February Payment pending resolution
of the dispute; (ii) requiring Level 3 and Allegiance to proceed with the Dispute Resolution
rProcedures set forth in the INSPA; and (iii) granting Level 3 such other and further relief as this
Court may deem just and appropriate.
Dated: February 4, 2004

BLANK ROME LLP

By: 494"*—: MC(J"‘/Z%“ |

Harris N. Cogan (HC 9313)
Edward J. LoBello (EL 3337)
The Chrysler Building

405 Lexington Avenue

New York, NY 10174

Phone: (212) 885-5000

Fax: (212) 885-5002

and

Michael B. Schaedle
One Logan Square
Philadelphia, PA 19103
Phone: (215) 569-5500
Fax: (215) 569-5555

Attorneys for Level 3 Communications, LL.C
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Harris N. Cogan (HC 9313)
Edward J. LoBello (EL 3337)
Blank Rome LLP

The Chrysler Building

405 Lexington Avenue

New York, NY 10174

(212) 885-5000

— and —

Thomas E. Biron

Michael B. Schaedle

Blank Rome LLP

A Pennsylvania Limited Liability Partnership
One Logan Square

Philadelphia, PA 19103

(215) 569-5500

Attorneys for Level 3 Communications, L1.C

UNITED STATES BANKRUPTCY COURT
SOUTHERN DISTRICT OF NEW YORK

______________________________________________________________ X
Inre
Chapter 11
ALLEGIANCE TELECOM, INC., et al.,
Case No. 03-13057 (RDD)
Debtors.
(Jointly Administered)
o ot e e e e i e e X

ORDER GRANTING LEVEL 3 COMMUNICATIONS, LLC
RELIEF FROM THE AUTOMATIC STAY

Upon consideration of the motion (the “Motion™) of Level 3 Communications,
LLC (“Level 3), seeking an Order, as necessary, for relief from the automatic stay to permit
Level 3 to credit cerlain claims and to engage in the dispute resolution procedure set forth in
Schedule 13.1 of the INSPA (as that term is defined in the Motion) with respect to any dispute

relating to the validity or amount of the credit and for certain other relief, and upon consideration

116715.01613/21179446v5




of any opposition to the Motion, and after hearing, upon due notice, pursuant to §§105(a), 361,
362(d), 363(e), 507(b) and 553 of Title 11 of the United States Code, 11 U.S.C. §101 et seq., for
cause, and in order to protect Level 3’s claims in connection with the recoupment/setoff of the
Subject INSPA Claims (as that term is defined in the Motion), it is hereby ORDERED that:

1. The Motion is GRANTED.

2. Level 3 may credit the Performance Warranty Claims (as defined in the
Motion), such that (i} the February 2004 Purchase Price Installment shall be netted against the
Performance Watranty Claims; and (ii) pending resolution of the Performance Warranty Claims,
Level 3 shall not be required to tender any payment of the February 2004 Installment Debt.

3. In the event that Debtor disputes the validity or extent of the recoupment
or setoff by Level 3, Level 3 and the Debtor shall engage in the Dispute Resolution Procedures
set forth in Schedule 13.1 of the INSPA.

Dated; New York, New York
March , 2004

HONORABLE ROBERT D. DRAIN
United States Bankruptcy Judge
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EXHIBIT “A”

[THIS EXHIBIT HAS BEEN FILED IN REDACTED FORM PURSUANT TO
BANKRUPTCY COURT ORDER DATED 02/10/04 ]
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**  Note: Certain material has been omitted pursuant to a request for Confidential Treatment and such material has
been filed separately with the SEC. .

INTEGRATED NETWORK SOLUTION
PURCHASE AGREEMENT

THIS INTEGRATED NETWORK SOLUTION PURCHASE AGREEMENT (this " Agreement ") is entered into as of
July 24, 2000 (the " Effective Date "), by and between Genuity Solutions, Inc., with a principal business address at 3 Van de Graaff
Drive, Burlington, MA 01803 (" Genuity "), and Allegiance Telecom Company Worldwide, with a principal business address at 1950

"N. Stemmons Freeway, Suite 3026, Dallas, TX 75207 (" Allegiance “).

BACKGROUND
A. Genuity is in the business of providing dial-up modem services, as well as other business services.
B. - Genuity desires to purchase an integrated network solution which it will use to provide its dial-up modem services business.
C. Allegiance desires to provide an integrated- network solution for Genuity's dial-up modem services business.

- NOW, THEREFORE, in consideration of the mutual covenants, warranties, representations and promises contained herein and
intending to be legally bound hereby, the parties agree as follows:

Agreement

DEFINITIONS

'Capitaiized terms used in this Agreement shall have the meaning given them in the definitions attached hereto as Schedule A .

ARTICLE I
BETA TESTING

Section 1.1  Beta Testing. During the Beta Test Period, the Parties will conduct Beta Tests. Upon the expiration of the sixty
(60) day period following the Effective Date, or at an earlier date as provided herein, Genuity and the Allegiance Project Executive

-will meet to review the results of the Beta Tests.

(8) Achievement of Production Date, If Genuity determines that the Beta Tests demonstrate that the Integrated
* - ‘Network Solution meets the Acceptance Critetia, Genuity will notify Allegiance in writing that the Beta Test Period is
" .. concluded and the Production Date has been achieved, To meet the Acceptance Criteria for the purposes of this drticle I, the -
Integrated Netwo:'k Solution must be operational and functioning for a ** period.

.(b) ‘Beta Extension Periods. If Genuity determines that the Beta Tests demonstrate that the Integrated Network Solution
does not meet the Acceptance Criteria, Genuity will notify Allegiance of said failure within ** days of the completion of the
Beta Tests, and Allegiance will have ** days from delivery of notice to correct any failure of the Integrated Network Solution
to meet the Acceptance Criteria (the " Befa Extension Period " and collectively, the " Beta Extension Periods "), as identified

- by Genuity. Genuity and the Allegiance Projéct Executive will again meet te review the corrections made by Allegiance. If,
-after the Beta Extension Period, the Integrated Network Solution does meet the Acceptance Criteria, as determined by Genuity;
then the Production Date will be deemed to have been achieved and Genuity will notify Allegiance of said achievement in

1

%% Note: Certain material has been omitted pursuant to a request for Confidential Treatment and such material has
been filed separately with the SEC.

writing. If, after the Beta Extension Period the Integrated Network Solution fails to meet the Acceptance Criteria, as
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determined by Genuity, then Genuity will notify Allegiance of said failure within ** days of completion of the Beta Tests, and
Allegiance will have ** Beta Extension Periods in which to correct any failure. After each Beta Extension Period, Genuity and
the Allegiance Project Executive will meet to review the results. If, after all ** Beta Extension Periods the Integrated Network
Solution still does not meet the Acceptance Criteria, as determined by Genuity, then the Production Date will not have been
achieved and within ** days thereafter, Genuity wiil either terminate this Agreement with no Liability for the obligations
hereunder, or Genuity will notify Allegiance in writing that it will proceed as if the Production Date has been achieved.
Termination of this Agreement for failure to achieve the Production Date will constitute a termination without cause.

(¢) Accelerated Production Date.  After the first ** days of the Beta Test Period have passed, Genuity may allow
Allegiance to accelerate achieving the Production Date so long as the Integrated Network Solution has been operational and
functioning for ** and so long as there is a sufficient amount of call volume to generate an accurate sample from which
Genuity can make a determination as to Allegiance's fulfillment of the Acceptance Criteria. If Allegiance requests an
accelerated Production Date, Genuity and the Allegiance Project Executive will meet to review the results of the Beta Tests,
and Genuity will determine (i) whether sufficient data exists to make a determination and, if so (ii) whether the Acceptance
Criteria have been met . If both (i) and (ji) are realized in the affirmative, then Genuity will notify Allegiance in writing that
the Beta Test Period is concluded and the Production Date has been achieved. If either (i) or (ii) is not realized in the
affirmative, then the Beta Testing will proceed as set forth above.

(d) Costs Associated with the Beta Test Period. Fees for Allegiance's performance of the Beta Tests shall be pursuant
to purchase orders issued by Genuity to Allegiance.

'ARTICLE II
INTEGRATED NETWORK SOLUTION

Section 2.1  Integrated Network Solution in General.  Allegiance will provide the integrated network solution in
accordance with this Article I (the " Integrated Network Solution "). Any functions, responsibilities, activities and tasks not

specifically described in this Agreement which are required for the proper performance and provision of the Integrated Network

Solution and are an inherent part of, or a necessary sub-part included within, the Integrated Network Solution, will be deemed to be
iniplied by and included within the scope of the Integrated Network Solution to the same extent and in the same manner as if
specifically described in this Agreement. The scope of the Integrated Network Solution to be provided by Allegiance is set forth in the
Integrated Network Solution Diagram set forth in Schedule 2.1 .

Section 2.2 Network Services. Beginning on the Production Date, and continuing during the Term, Allegiance shall
provide to Genuity the network services (the " Network Services ") described in the configuration plan set forth in Schedule 2.2 (the "

‘Configuration Plan ").

Section 2.3  Network Platform.  Upon the earliest to occur of: (z) implementation of NFAS (as described in this
Section 2.3 ); (b) Allegiance's written notice to Genuity that Genuity may abandon Allegiance's requested NFAS implementation;
and/or (c) ** months afier the Production Date, Genuity shall use its commercially reasonable efforts to develop within ** months

- thereafter modifications to Genuity's existing tool set to be compatible with an SS7 operating platform. Upon completion of such
' modifications, Genuity shall commence acceptance testing of the SS7 operating platform to determine whether the Integrated Network
* Solution, utilizing the SS7 operating platform, meets the Performance Warranties. If the Integrated Network Solution, utilizing the
. 887 operating platform, does not petform according to the Performance Warranties on a level equal to or better than the current PRI

2
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. platform, then Genuity may determine that the SS7 operating platform is unacceptable, and that Allegiance shall not implement said

platform and shall revert back to the PRI platform until such time that the SS7 opetating platform is deemed to be acceptable by

Genuity.

.Genuity shall use its commercially reasonable efforts to develop within ** after the Production Date modifications to Geauity's
existing tool set to be compatible with an NFAS configuration. Upon completion of such modifications, Genuity shall conxnence

. seceptance testing of the Integrated Network Solution, with the NFAS configuration, to determine whether the Integrated Network
’Solution, with the NFAS configuration, meets the Performance Warranties. If the Integrated Network Solution, with the NFAS
* configuration, does not perform according to the Performance Warranties on a level equal to or better than the current configuration in-
* which each PRI utilizes a single D channel, then Genuity may determine that the use of NFAS is unacceptable, and that Allegiance
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shall not implement said configuration and shall revert back to the current configuration in which each PRI utilizes a single D channel
until such time that the Integrated Network Solution, with the NFAS configuration, is deemed to be acceptable by Genuity,

Section 2.4  Implementation. Genuity will, from time to time request, and Allegiance will implement, the number of Ports
(the " Required Capacity "'; and cumulatively for each month, the (" Cumulative Required Capacity ") designated in the
implementation schedule set forth below in this Section 2.4 (the " Implementation Plan ). During the Term, Genuity will request, and
Allegiance will implement a minimum of ** Ports (the " Minimum Required Capacity "} in accordance with the Implementation Plan.
All Ports will be implemented pursuant to the Configuration Plan. If Genuity desires to exceed the Minimum Required Capacity, the
Parties shall mutually agree upon the terms under which such excess is implemented, including pricing. The Parties acknowledge that
the Minimum Required Capacity may be satisfied by using a combination of new Ports and Ports that will be converted by Allegiance
from existing PRI services (the " Converted Capacity *) (such conversion to occur on a one-to-twenty-four (1:24) ratio where one
(1) PRI equals twenty-four (24) Ports). :

Required Converted Cumulative Required

Post Production Date Contract Mouth Capacity Capacity Capacity

Month 1 *k *¥ *¥k
Month 2 *¥ Lk ¥k
Month 3 *k ¥ *%k
Month 4 *k ¥ .k
Month 5 *¥ *K *%
Month 6 *k *k X
Month 7 &% L 2 ] ¥k
Month 8 % * ¥
Month 9 *% % *¥
Month 10 L2 ] *%k k%
Month 11 ¥ % * %
Month 12 K *¥ *¥
Month 13-60 b ** B b

After successful completion of the Beta Tests, Allegiance will convert all existing Ports on the Network. Said conversion is based on
an October 1 2, 2000 Production Date and will be ninety percent (90%) conclnded by December 31, 2000 in accordance with a
mutually agreed upon implementation schedule. If the Production Date is later than October 1 8t 2000 then the conversion will occur
in accordance with a mutually agreed upon schedule. The Converted Capacity will constitute partial satisfaction of the Minimum
Required Capacity. Upon conversion of the existing Ports, the Master Service Agreement between BBN Corporation and Allegiance
" dated December 16, 1998 will terminate with no further obligation on either Party's part, with the exception of items that survive the
agreement as provided for in Section 2 of said agreement, ‘

*%  Naote; Certain material has been omitted pursuant to a requéit for Confidential Treatment and such material has
been filed separately with the SEC.

(2) Submission of Requests for Required Capacity . Except for Genuity's first request for Required Capacity after the
Production Date or as may otherwise be agreed to by the Parties, Genuity will submit to Allegiance requests for Ports that will
satisfy the Required Capacity (each, a " Request " and, collectively, the " Requests "} in increments of ** Ports until Genuity
has reached the Minimum Required Capacity. Requests will be placed only in the rate centers identified as serviceable (the "
Serviceable Rate Centers *) and set forth in Schedule 2.4(a) which will be updated by Allegiance from time to time. Each
Request will be submitted at least ** days prior to the target delivery date, which target delivery date will in all cases be the **
(the " Target Delivery Date *). Each Request will sct forth the: (i) Serviceable Rate Centers where the Ports will be provided;
(ii) Target Delivery Date; and (iii) quantity of Ports. Each Request will be clearly marked as such, and will be delivered by

‘Genuity through electronic mail or by hand delivery to the individuals designated by Allegiance. Each Request will be subject ‘

_ to acceptance by Allegiance before it will become effective. Allegiance will notify Genuity within ** days of the receipt of
each Request of its acceptance of the Request. If no notice is received by Genuity within said time period, then the Request
will be deemed to have been accepted by Allegiance. If any Request that complies with the requirements of this Section is
rejected by Allegiance, then for every month that said Request is rejected by Allegiance, Genuity shall offset against the ** an
amount equal to the number of Posts ** multiplied by either (a) **for the **and ** or (b) **for each ** thereafter. Aftera
Request is placed by Genuity and accepted by Allegiance, Genuity may modify the Request by submitting to Allégiance a
‘written change order (a " Change Order *) to reallocate the number of Ports located within certain Serviceable Rate Centers,
Change Orders: (iv) cannot reallocate more than ** of the Ports subject to the original Request; (v) must be submitted at least
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** before the original Target Delivery Date and (vi) will have a mutually agreed revised Target Delivery Date,

(b) Non-Fulfiliment of Requests . With respect to any Request accepted by Allegiance, if Allegiance fails to deliver the
Ports set forth in any such Request ** after the Target Delivery Date for such Request, provided such failure was not caused by
a Disaster as set forth in Section 6.1 or a Force Majeure Event as set forth in Section 6.2 , then the Request will be deemed
unfulfilled. For any unfulfilled Request, then for every month that said Request is unfulfilled by Allegiance, Genuity shall
offset against the ** an amount equal to the number of Ports ** multiplied by either (a) ** for the ** and ** or (b) **
thereafter.

(c) Cancellation of Requests . Genuity may cancel or reschedule a Request, **, by providing Allegiance ** written
notice prior to the Target Delivery Date. If Genuity cancels or reschedules a Request after such period, Genuity will pay to
Allegiance ** by Allegiance for such cancellation or rescheduling that ** by Allegiance. Allegiance will use reasonable efforts
to mitigate any such **, and Genuity will have no liability to Allegiance for the cancellation or rescheduling of a Request other
than the payment of **. Notwithstanding the foregoing, Genuity's cancellation or rescheduling of a Request pursuant to this
subsection (c} will not relieve Genuity of its obligations with respect to the Required Capacity or'the Cumulative Required
Capacity. In the event of significant changes to a Request by Genuity, Allegiance may provide Gennity with notice of impaired
ability to deliver, and the Parties shall mutually agree upon appropriate changes to the Target Delivery Date,

(d) Delivery and Installation . Prior to the delivery of Ports, Allegiance will complete such initial tests as it deems
necessary to determine that the Ports will meet the Acceptance Criteria. Upon Allegiance's good faith determination that the
‘Ports meet the Acceptance Criteria, Allegiance will deliver and install the Ports to the Serviceable Rate Center(s) designated in
-the Request. Upon successful implementation, Allegiance will provide to Genuity notice that it has completed installation and
that the Ports are ready for Genuity acceptance testing. As used herein,

4
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" Acceptance Criteria " means that the Ports introduced into the Integrated Network Solution function such that: **,

(¢) Genuity Acceptance Testing ., After its receipt of notice that a Port has been installed and is ready for acceptance
testing in accordance with Section 2.4(d) , Genuity will have eight ** Days (the " Acceptance Period ) to complete additional
acceptance testing to determine whether the Port performs in accordance with the Acceptance Criteria. If the Port performs in
accordance with the Acceptance Criteria on each of the ** Days of the Acceptance Period, and Allegiance does not receive a
notice of failure to perform from Genuity, then the Port will be deemed to have been accepted. If the Port fails to perform in
accordance with the Acceptance Criteria on any of the ** Days of the Acceptance Period, then Genuity will notify Allegiance
of said failure. If the Port fails to perform as provided in the preceding sentence, the Acceptance Period will be extended to **

- days, during which time Genuity shall have the right to continue testing the Port as prov1ded in this Section, At any time during
the Acceptance Period {including any extensions thereof), Genuity may notify Allegiance in writing at such time, if any, that
the Port hias-met the Acceptance Criteria (the " Final Acceptance ). If after the Acceptance Period extension Genuity does not
notify Allegiance that the Port has met the Acceptance Criteria, then said Port will be deemed to have been rejected, If Final
Acceptance has not occurred upon expiration of the Acceptance Period, the terms of subsection (f) will apply.

() Failure to Pass Acceptance Tests . If, during the Acceptance Period, Genuity determines that the Port fails to meet
the Acceptance Criteria, Genuity may notify Allegiance in writing of the manner of such failure, If, during the Acceptance
.~ Period, Genuity does not notify Allegiance that the Port has failed to meet the Acceptance Cntena, then said Port will be
" deemed to have been rejected. Upon any such failure, Genuity may re-submit the Port to Allegiance for correction, ,
Notwithstanding the foregoing, during the ** day peried following the first re-submission of the Port (the " Re-submission -
. Period "), Allegiance will work diligently to repair oz replace the Port, and will resubmit the Port te Genuity for additional
- aceeptance testing as soon as practicable. Allegiance may attempt to repair or replace the Port as needed until the end of the
. Re-submission Period, At that time, if the Port continues to fail to meet the Acceptance Criteria, Allegiance will be deemed not
' to have fulfilled the Request for that Port, in which case, for each month that Allegiance is deemed not to have fulfilled the
Request, Genuity shall offset against the ** an amount equal to the number of Ports ** multiplied by **. Allegiance will be
solely responsible for the cost of all additional work necessary to cause the Port to comply with the Acceptance Criteria.

(g) Operational Commitment . Genuity hereby agrees that it will maintain the operation of each Port that is installed as
 part of the Integrated Network Solution for at ** following the date of Final Acceptance. So long as Genuity maintains its
Required Capacity and Cumulative Requu‘ed Capacity, Genuity may, **,
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Section 2.5  Maintenance, Administrative and Monitoring Services, Beginning on the Production Date, and continuing
during the Term, as an integral part of the Integrated Network Solution, Allegiance shall provide to Genuity the network maintenance,
operation, administrative and monitoring services (collectively, the " Administrative Services "} to ensure that the Integrated Network
Solution is capable of being used by Genuity to perform the functions contemplated herein.

Section 2.6  Performance.

- (a) Performance Warranties . Allegiance warrants that the Integrated Network Solution will perform in accordance
with the performance warranties (the " Performance Warranties ') set forth in Schedule 2.6(a) . If at any time Allegiance
cannot meet any Performance Warranties as a result of a Force Majeure Event as contemplated in Section 6.2 , then Allegiance

. shall be excused from its obligation to meet such Performance Warranties, Subject to the foregoing, if Allegiance fails to
provide the Integrated Network Solution in accordance with the Performance Warranties, Genuity,

5

. **  Note: Certain material has been omitted pursuant to a request for Confidential Treatment and such material has
beéen filed separately with the SEC,

at its election, may receive the applicable remedies set forth in Schedule 2.6(a) (the " Performance Warranty Remedies "), and
will offset such charges against the amounts owed to Allegiance by Genuity for the next payment of the Purchase Price in
accordance with Section 3.2(c} . '

(b) Review of Performance Warranties and Performance Warranty Remedies . In order to meet the evolving
business needs of Genuity, Allegiance and Genuity will review, at least once every *¥, the Performance Warranties and the
- . Performance Warranty Remedies, **. The Performance Warranties and the Performance Warranty Remedies will not be
modified without the prior written agreement of the Parties. Any such changes will be implemented through the Change
Control Procedures. The Parties intend that performance of the Integrated Network Solution will improve over time.

(¢) Root-Cause Analysis . As part of the Integrated Network Solution, within ** of receipt from Genuity of a notice that
any component of the Integrated Network Selution fails to perform in accordance with the Performance Warranties, Allegiance
shall:

(i) perform a root-cause analysis to identify the cause of such failure;
(ii) “correct such failure if within the scope of the Integrated Network Solution;
(iii) provide Genuity with a report detailing the cause of, and procedures for correcting, such failure; and

.{iv) pravide Genuity with reasonable evidence that such failure will not reoccur.

ARTICLETD
CHARGES AND PAYMENTS

Section 3.1 Fees.

() Purchase Price . Subject to adjustments set forth herein, in consideration for delwery of the Integrated Network
" Solution and all components thereof, including without limitation, all consulting, design, architecture, implementation and
- integration provided by Allegiance to Genuity over the Term as well as the cost of the Administrative Services provided by
* Allegiance to Genuity, Genuity will pay Allegxance the purchasc price (the  Purchase Price ") in accordance with the

i followmg scheduie
*k "%
* . *%
*k : *%
*¥ *%
*% *%
¥ *¥%
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If Allegiance achieves the Minimum Required Capacity prior to ** as set forth in the Implementation Plan, then for each
** for which Allegiance achieves the Minimum Required Capacity prior to the **, Genuity shall pay to Allegiance an amount
equal to ** multiplied by the number of Ports constituting the difference between the Minimum Required Capacity and the
Cumulative Required Capacity for that montk and for the consecutive months thereafter, prior to **.

For Example: Allegiance achieves the Minimum Required Capacity in month nine (9) prior to the fifteenth (15 th) of said
month. The Cummulative Required Capacity for month nine (9) is 157, 060. Genuity will pay to Allegiance: **—** =
ok x Gk = GERK 4 Rtk o SR = QR L ki — ki Q% = % Total payment due from Genuity to Allegiance is
¥,

** Note: Certain material has been omitted pursuant to a request for Confidential Treatment and such material has
© been filed separately with the SEC.

If Allegiance achieves the Minimum Required Capacity prior to ** but after the **, then Genuity shall pay to Allegiance an
amount equal to ** multiplied by the number of Ports constituting the difference between the Minimum Required Capacity and
the Cumulative Required Capacity for the following month and for the consecutive months thereafter, prior to **,

If Allegiance achieves the Minimum Required Capacity after ** as set forth in the Implementation Plan, then for each month
beyond ** for which Allegiance does not achieve the Minimum Required Capacity prior to the **, Genuity shall offset against
the ** an amount equal ** multiplied by the number of Ports constituting the difference between the Minimum Required

" Capacity and the number of Ports in service as of the **, ‘

For Example: Allegiance has achieved ** Ports in service by ** prior to the **. Genuity shall offset against the **;

Rk = kSRR = Gk

- If Allegiance achieves the Minimum Required Capacity after the **, then such achievement shall be deemed to have occurred
the following month.

~ The foregoing calculation shall be performed for each month after ** until Allegiance achieves the Minimum Required
- Capacity. -

Any adjustments in this schedule shall cause a recalculation of Schedule 10.6 , with such recalculation to be performed m
exactly the same manner as the original calculation. '

" For each additional **bps of average bandwidth available at peak per user outbound (and ** per Port that Genuity requests
" Allegiance to provide hereunder, Allegiance shall provide such additional bandwidth at a charge to Genuity of ** per month
" for ** bps of such bandwidth, : _ '

~ (b) Other Third Party Charges . Except as otherwise provided in this Agreement: (i) Genuity will pay only the fees set
. forth in this Agreement as being payable by Genuity and (i) Allegiance will pay all other costs, expenses or fees that are
related to or associated with Allegiance's provision of the Integrated Network Solution.

.. 7 Section3.2  Manner of Payment; Invoicing; Time of Payment.

: ~ (a) Manner of Paymént . All payments will be made by means of company check made payable by Genuity to
- Allegiance.

- * "-(b) Invoicing and Time of Payment . Allegiance will invoice Genuity thirty (30) days prior to the first day of the month
© - inwhich each purchase price payment (each a " Purchase Price Payment ") is due. Any amount due to Allegiance under this
" - Agreement,'and not subject to a bona fide dispute between the Parties as provided in Section 3.4 , will be due and payable on
- the thirtieth (30 %) day following receipt of an invoice by Genuity. Any undisputed amount that remains unpaid following
~.* guch thirty (30) day period shall bear interest at the lesser of either: (i) the then-applicable prime rate (as published in The Wall
_ Street Journal ) plus ** or (ii) the maximum rate permitted by law.

(c) Offset of Purchase Price . Subject to Section 3.4 and the initial paragraph of Schedule 2.6(a) , Genuity may offset
httpi//sec.freeedgar.com/EFX_dIVEDGARpro.dll?FetchFilingHTML17?SessionlD=CRNE3OHOtJ... 11/19/2003
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Purchase Price Payments by amounts payable to Genuity by Allegiance in accordance with Sections 2.4(a) , 2.4(b) , 2.4(H , 2.6
(a) , 6.1(b) and 6.2(d) . All offsets shall be made against the **. Any event giving rise to a potential offset shall be deemed to
have occurred on the first (1st) day of the month if such event occurs prior to the fifteenth (15th) of that month, and such event
shall be deemed to have occurred on the first (1st) of the following month if such event occurs on or after the fifteenth (15th)
of that month.

**  Note: Certain material has been omitted pursuant to a request for Confidential Treatment and such material has
been filed separately with the SEC.

Section 3.3  Taxes and Charges.

{a) Taxes ** including but not limited to sales, use, gross receipts, excise, value-added, withholding, personal property
or other taxes attributable to periods on or after the Effective Date based upon or measured by Allegiance's cost in acquiring
. equipment, materials, supplies or services used by Allegiance in performing its obligations or furnishing the Integrated
Network Solution under this Agreement.

(b) Sole Responsibility for Taxes . Genuity and Allegiance shall each bear sole responsibility for all taxes, assessments
and other real property related levies on its owned or leased property.

{c) Cooperation . Genuity and Allegiance shall reasonably cooperate with each other to more accurately determine each
party's tax liability and to minimize such liability to the extent legally permissible. Genuity and Allegiance shall provide and
make available to each other any resale certificates, information regarding out-of-state sales or use of equipment, materials or
services taxes and any other exemption certificates or information reasonably requested by one another.

Section 3.4  Disputed Charges. If cither Party disputes the accuracy or applicability of a charge or credit or other financial

.arrangement described in this Agreement, such Party will notify the other Party of such dispute as soon as practicable, The Parties will

investigate and resolve the dispute using the dispute resolution processes provided under Section 13.1 . Upon resolution of the dispute,
the Party owing any amounts related thereto will promptly pay the disputed amounts payable in accordance with such resolution, The

- Party against whom the dispute is resolved will pay all fees reasonably incurred related to the dispute. Unpaid and uncredited monies

that are subject to a bona fide dispute will not be considered a basis for monetary default under this Agreement.

ARTICLE IV

*%k

' | Section 4.1  **

" Section4.2 *k

Section 4.3  Business Downturn. If Genuity experiences a material loss or downtum in the dial-up modem services ** (a "
Business Downturn-"), Genuity shall have the ability to reduce **, the number of Ports included in the Integrated Network Solution

" and, in appropriate measure, the Purchase Price. Such reductions will be directly proportional to the amount of business lost ** dial-up

madem service ** in the affected Serviceable Rate Centers, and such reduction will be made in accordance with a Business Downturn

_plan provided to Allegiance. Where practicable, Genuity will give ** notice to Allegiance. This Section 4.3 will be applicable after **.
- In the case of a reduction based on Business Downturn, Genuity will make commercially reasonable efforts to move some of its
" existing business to Aflegiance in order to minimize the impact of said reduction.

: ARTICLEY :
EQUIPMENT/TECHNOLOGY/INTELLECTUAL PROPERTY

Section 5.1 Ownership and Ports; Technical Requirements .

~ . () Ownership . ** shall purchase ali Poris to be provisioned hereunder, and, as between *¥, shall retain all right, title
- and interest therein, The Ports shall be purchased from the suppliers listed on Schedule 5.1(a) , as the same may be amended
by Genuity from time to time upon the mutual agreement of the Parties. Nothing contained in this Agreement shall **, and
**ghall not be abligated to ** upon termination or expiration of this Agreement.
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(b) Technical Requirements . Allegiance will at all times cause the Ports to meet all of the technical specifications set
forth in Schedule 5.1(b) , as such Schedule may be updated from time to time upon the mutual agreement of the Parties.

{¢) Port Software . As between Allegiance and Genuity, Allegiance shall own all the operating software located in the
Ports (the " Port Software "); provided, however, that Genuity shall have the right to direct Allegiance to deploy the Port
Software of Genuity's choice in the Ports used in the Integrated Network Solution. If Genuity directs Allegiance to modify,
change, alter or upgrade the Port Software, and if said modification, change, alteration or upgrade must be done within seven
(7) days or less, then Genuity will not hold Allegiance accountable for any adverse effect on the Integrated Network Solution
(including, without limitation, non conformance with the Performance Warranties), provided that: (i) Genuity directs
Allegiance to modify, upgrade, alter or change the Port Software; (ii) Allegiance identifies any issues or concerns or possible
noncompliance with Genuity's request; (iiiGenuity directs Allegiance to make the modifications, upgrades, alterations or
changes regardless of Allegiance's issues or concerns and (iv) Allegiance performs such modifications, upgrades, alterations or
changes in accordance with Genuity's instructions and commercially reasonable standards. Any unused portion of the Ports, if
any, shall be paid for by Genuity, and shall not be made available to othcr parties for their usage during the Term of this
Agreement.

Section 5.2  Ownership of Technology . _ :

. (a) Genuity Seftware . All right, title and interest in the Genuity Software, including, but not limited to, the source and
* object code versions thereof, the documentation, and all Intellectual Property Rights related thereto, will remain in Genuity,

‘(b) Allegiance Software and Works . All right, title and interest in the Allegiance Software and Allegiance Works,
including, but not limited to, the source and object code versions thereof, the documentation, and all Intelfectual Property
" Rights related thereto, will remain in Allegiance.

. -{c) Developed Software . All right, title and interest in software develaped in connection with the Integrated Network
Solution provided under this Agreement by Allegiance shall be owned by Allegiance except as provided in Section 3.3(a) .

Section 5.3  License Grants .

All Genuity Software, Allegiance Software and Allegiance Works will be delivered "AS IS" and without warranty of any kind
except as otherwise expressly provided in this Agreement. Allegiance Software, Allegiance Works and Genuity Software for which
licenses will be granted are set forth in Schedule 11.1(b) .

(a) Genuity Software . Genuity hereby grants to Allegiance, during the Term, a nonexclusive, worldwide, paid-up
license to use, execute, reproduce, display, perform, operate, distribute, modify, personalize and create Derivative Works from
“the Genuity Software, solely in connection with the performance of its obligations under this Agreement; provided, however,
that any such Derivative Works shall belong exclusively to Genuity, with Genuity having the sole right to obtain, hold and
renew, in its own name and/or for its own benefit, patents, copyrights, registrations and/or other appropnate protection. To the
extent that exclusive title and/or ownership rights in such Derivative Works may not originally vest in Genu:ty as contemplated
hereunder (e.g., may not be deemed works made for hire), Allegiance hereby agrees to irrevacably assign, transfer and convey
to Genuity all right, title and interest therein. Allegiance and its personnel (including its subcontractors) shall give Genuity,
and/or any Genuity designee, all reasonable assistance and execute all documents reasonably necessary to assist and/or enable
- Genuity to perfect, preserve, register and/or record its rights in any such Derivative Works. Allegiance agrees not to offer any
: -such Derivative Works to any Third Party. Allegiance will not, nor will it authorize any Third Party

g

- %% Note; Certain material has been omitted pursuant to a request for Confidential Treatment and such material has '
been filed separately with the SEC.

1o 'decompile, reverse engineer or disassemble the Genuity Software. Allegiance will not remove; modify or obscure any
. proprietary rights notices in the Genuity Software, or any logos or trademarks displayed in such Genuity Software. Allegiance
- . will not disclose or use any portion of the Genuity Software or any Derivative Works thereof or for the benefit of any Thitd

Party.
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(b) Allegiance Software and Works . Allegiance hereby grants to Genuity, during the Term, a nonexclusive,
worldwide, paid-up license to use, execute, perform and operate the Allegiance Software and Allegiance Works, including any
software developed by Allegiance in accordance with Section 3.2(c) , in connection with Genuity's use of the Integrated
Network Solution provided under this Agreement. Genuity will not, nor will it authorize any Third Party to decompile, reverse
engineer or disassemble the Allegiance Software. Genuity will not remove, modify or obscure any proprietary rights notices in
the Allegiance Software or Allegiance Works, or any logos or trademarks displayed in such Allegiance Software or Allegiance
Works. Genuity will not disclose or use any portion of the Allegiance Software or Allegiance Works for the benefit of any
Third Party.

(¢) Rights Limited by Patents and Copyrights . Any ownership or license rights granted herein to Genuity or
Allegiance, any Affiliate thereof or any other Authorized Users are limited by and subject to any patents and copyrights held
by, and any license agreements with, applicable Third Party Providers. Each Party agrees to notify the other of any applicable i
~Testrictions that may be set forth in such license agreements and which may have an impact on the performance of the .
obligations hereunder.

‘Section 5.4  Third Party Software Licenses.  Each Party will comply with all obligations under all licenses and maintenance
agreements for Third Party Software (including Third Party Software incorporated in Ports), including, without limitation, the
obligations of nondisclosure and scope of use.

Section 5.5  Telephone Numbers.  Allegiance will maintain ownership of all Telephone Numbers; provided, however, that
all Telephone Numbers issued to Genuity will be portable and transferable for use with another Integrated Network Solution provider
by Genuity **.

_ Section 5.6  Exclusive Use, Allegiance hereby grants to Genuity an exclusive right to use all dedicated components of the
" Configuration Plan and all dedicated communication interfaces to and from such components, i.e. the **, ** and all dedicated
communication interfaces to and from the ** to the ** and from the ** to the ** or **, Upon explmtmn or termination of this
Agreement (other than **), Genuity shall have the right to purchase all right, title and interest in and to such dedicated components of
the Configuration Plan for consideration of **

ARTICLE VI
CONTINGENCY PLANNING

Section 6.1  Disaster Recovery *

R

(a) Disaster Recovery . Allegiance hereby covenants that it has, and will continue to maintain, a disaster recovery plan
ot plans (the * Disaster Recovery Plan *') that will enable Genuity's use of the Integrated Network Solution to reasonably
- continue upon the occurrence of a disaster (a " Disaster ") (as the term "Disaster" is commonly referred to in the
_Telecommunications Services Industry at the time). Allegiance hereby covenants to periodically test the Disaster Recovery
. Plan to ensure its effectiveness. No more often than **, upon reasonable prior written notice and during Allegiance's normal
- -business hours, Genuity will have the right to inspect and review the Disaster Recovery Plan. In the event that the Disaster
"Recovery Plan fails any test which relates to the Integrated Network Solution, Allegiance will notify Genuity of such failure
and will revise the Disaster Recovery Plan to make it effective.

(b) Oceurrence of Disaster , Upon the occurrence of a Disaster, Allegiance will immediately notify Genuity thereof,
.and will implement the Disaster Recovery Plan. With the exception of

10

**  Note: Certain material has been omitted pursuant to a request for Confidential Treatment and such material has
- been filed separately with the SEC. ) , '

emergency facilities such as fire, police, ambulance, hospitals and the like, Allegiance will **. Allegiance will not be excused
from implementing the Disaster Recovery Plan in the event of a Force Majeure Event. If unavailability of the Integrated
Network Solution or any component thereof due to a Disaster lasts longer than ** or a total of ** period, then for each **
- period or ** period in which Allegiance is unable to provide the affected portion of the Integrated Network Solution, Genuity B
. may offset against the ** an amount equal to the number of affected Ports (i) installed, (ii) pending installation pursuant to an
accepted Request and (jii) expected to be installed but unable to be installed because of the Disaster in the applicable :
Serviceable Rate Center(s) multiplied by **. If Allegiance is not able to resume performance of cach Service in accordance
with the Performance Warranties within **, then Genuity may procure the affected portion of the Integrated Network Solution
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from an alternate source at Genuity's expense.

Section 6.2  Force Majeure .

(a) Extension of Performance , Upon the occurrence of a Force Majeure Event, each Party's time of performance shall
be extended, or cancelled, if and to the extent reasonably necessary, provided:

(i) that such failure to perform or delay could not have been prevented through the use of reasonable
precautions; and

(ii) such delay or nonperformance cannot reasonably be circumvented by the nonperforming Party through the

prompt implementation of reasonable disaster recovery or contingency procedures, including implementation of the
Disaster Recovery Plan.

(b) Notification of Force Majeure Event . The affected Party shall promptly notify the other Party of any Force
Majeure Event, and of its plans and efforts to implement a work-around solution.

(¢) Continued Efforts . During the continuation of a Force Majeure Event, the Party whose performance is delayed or
hindered will use continuous commercially reasonable efforts to recommence performance without delay, including, as
appropriate, obtaining substitute services from alternate sources, implementing work around plans and other means.

'(d) Alternate Provider/Reduction in Commitment . If Allegiance is not able to resume performance of the affected
portion of the Integrated Network Solution in accordance with the Performance Warranties within **, then Genuity may
procure the affected portion of the Integrated Network Solution from an alternate source at Genuity's expense.

If the delay continues for more than:
(i) **; or

(ii) 2 total of ** period, then

_Genuity,' at its option, may offset against the ** an amount equal to the number of affected Ports (i) installed, (ii) pending installation

pursuant to an accepted Request and (iii) expected to be installed but unable to be installed because of the Force Majeure Event in the

. ‘applicable Serviceable Rate Center(s) multiplied by ** period in which Allegiance is unable to provide the affected portion of the
I_ntegrated Network Solution.

ARTICLEVI .
RELATIONSHIP MANAGEMENT

: j’Smﬁbn 7.1  Project Executives

(a) Allegiance Project Executive . Allegiance hereby appoints ** as its Project Executive (the " Aﬂegiance Project
Executive "). The Allegiance Project Executive will be the individual to whom Genuity can direct all of its communications
- regarding the Integrated Network Solution, and who -

11

has the authority to act for and legally bind Allegiance and its subcontractors in connection with the Integrafed Network
Solution. '

~(b) Change of Project Executives . Allegiance will give Genuity at least thirty (30) days prior wriften notice of its

intent to change the Allegiance Project Executive, and will discuss with Genuity any objections that Genuity may have to such

change,

" . Section7.2 Meetings. The Allegiance Project Executive will meet with representatives of Genuity at least quarterly (but

" | .‘not more often than monthly) to review Allegiance's provision of the Integrated Network Solution for the previous quarter, and to

discuss any relevant operational issues. At least annually, the Allegiance Project Executive, its designated executives and
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representatives of Genuity will meet to discuss strategic objectives relating to the Integrated Network Solution, and to engage in short-
term and long-range planning. Short-term planning will include an identification of suppost processes, systems, resources and changes
required by Genuity. Long-range planning will involve a strategic review of the business goals and objectives of Genuity, including,
without limitation, flexible use of the resources managed by Allegiance for attendance at the meetings described in this Section 7.2 as
a part of the Integrated Network Solution.

Section 7.3  Reliance on Instructions.  Allegiance may rely upon any routine instructions, authorizations, approvals or
other information provided to Allegiance by designated Genuity employees. Allegiance shall not make any commitments to Third
Partics in reliance on the instructions, authorizations or approvals of such persons, but instead will only make such Third Party
commitments in reliance on the instructions, authorizations or approvals of Genuity's Program Manager, Director of Managed

Modem, Vice President of Remote Access Implementation, or any of their designees as identified in writing to Allegiance.

Section 7.4  Change Control Procedures.  All changes and approved procedures for performance, and all requests for
additional services to be performed, under this Agreement will be made in accordance with the Change Control Procedures set forth
on Schedule 7.4 . The Parties may modify or supersede the Change Control Procedures only by mutual written agreement.

ARTICLE VIII
REPRESENTATIONS AND WARRANTIES

Section 8.1  Fork Standards.  Allegiance warrants, represents and covenants that the services which are a part of the
Integrated Network Solution will be provided to Genuity in a diligent, workmanlike manner in accordance with industry standards
applicsble to the performance of such services. With the éxception of a Force Majeure Event, Allegiance represents and warrants that-

_the Integrated Network Solution shall conform at all times and in all material respects to the technical specifications for the Ports as

well as to the Performance Warranties, as the case may be, and in all material respects to industry standards for the Integrated Network

Solution provided by Allegiance pursuant to this Agreement. Notwithstanding any other provision in this Agreement, in the event the

Integrated Network Solution fails to conform at any time to the above warranties, upon Genuity's request, Allegiance must, without
charge, promptly repair or replace the cause of such failure in accordance with the response times set forth in the Performance
Warranties.

Section 8.2  Performance Obligations, Each Party warrants, represents and covenants that it kas and will have full and
sufficient right to perform its obligations under this Agreement, free and clear of any liens, claims and encumbrances; each Party has
obtained any and all consents, approvals and/or other authorizations necessary for the performance of its obligations hereunder.

. Section8.3  Authorization and Enforceability . Each Party hereby represents and warrants that: (a) it has all requisite
corporate power and authority to enter into, and fully perform pursuant to, this Agreement; (b) the execution, delivery and

“performance of this Agreement and the consummation of

12

the transactions contemplated hercby have been duly and properly authiorized by all requisite corporate action on its part; (c) this
Agreement has been duly executed and delivered by such Party and (d) the execution and delivery of this Agreement shall not conflict
with or result in a breach of the terms, conditions or provisions of, give rise o a right of termination under, constitute a default under,
or result in any violation of, the organizational documents of such Party or any mortgage, agreement, contract, instrument, order,
judgment, decree, statute, law, rule or regulation to which such Party or any of its respective properties is subject.

Section 8.4 Consents. 'No authorizations or other consents, approvals or notices of or to any Person are required in

' connection with: () the performance by Allegiance of its obligations under this Agreement; (b) the validity and enforceability of this

Agreement or (c) the execution, delivery and performance by Allegiance of this Agreement.

Section’8.5  “Year 2000" Warranty, ~ Allegiance warrants that: (a} it will use all commercially reasonable efforts to obtain

* guarantees from its vendors and suppliers that the services, hardware and software that it obtains from such vendors and suppliers

shall be Y2K Compliant or (b) it will obtain product warranties from its vendors and suppliers which in effect will guarantee that the

- services, hardware and software that it obtains from such vendors and suppliers are Y2K Compliant; and (¢) with respect to any

‘hardware and software that is under the control of Allegiance and utilized in the provision of the Integrated Netwotk Solution
hereundet, that Allegiance will use all commercially reasonable efforts to ensure that such hardware and software shall be Y2K
Compliant. In the event Allegiance becomes aware of a possible or an actual failure of the Integrated Network Solution, the

- Allegiance Software or Allegiance Works to be Y2K Compliant, Allegiance shall promptly inform Genuity of all relevant information

(and timely provide Genuity with updates to such information). In the foregoing sentence, the use of " fimely " means promptly after
the relevant information becomes known to or is developed by or for Allegiance.
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Section 8.6  Intellectual Property Rights.  Allegiance represents and warrants that it owns or has the right to use under valid
and enforceable agreements, all Intellectual Property Rights used in, reasonably necessary for or related to the operation of the
Integrated Network Solution. The operation of the Integrated Network Solution as presently conducted as of the Effective Date by
Allegiance does not infringe or violate any Intellectual Property Rights of any Third Party, and Allegiance has not received any
charge, complaint, claim, demand or notice alleging any such infringement or violation that would materially adversely impact
Allegiance's ability to provide the Integrated Network Solution. If Allegiance receives any charge, complaint, claim, demand or notice
alleging any such infringement or violation that would materially adversely impact Allegiance's ability to provide the Integrated
Network Solution, Allegiance will promptly provide Genuity with written notice of such occurrence. In the event it is determined that
Allegiance infringes any Intellectual Property Right as provided in this Section, Allegiance shall at its option, as soon as practicable,

‘replace or obfain the right to continue using the infringing item or modify it such that it becomes non-infringing.

~ Section 8.7 Compliance.  Allegiance represents and warrants that the Integrated Network Solution, including without
limitation, all processing performed as part of the Integrated Network Solution, wiil comply with all laws and applicable regulations of
govering authorities,

‘ Section 8.8  Nefwork Access.  Allegiance represents and warrants that it will comply with the security standards set forth in
IETF RFC 2196.

Section 8.9  Viruses. Allegiance will use commercially reasonable measures to screen any software provided or made

‘available by it to Genuity, the Ports or the Network for the purpose of avoiding the introduction of any “virus" or other computer

software routine or hardware components which are designed: (a) to permit access or use by Third Parties to the software of Genuity

_ not authorized by this Agreement: (b) to disable or damage hardware or damage, erase or delay access to software or data of Genuity

or (c) to perform any other similar actions,

13

. **  Note: Certain material has been omitted pursuant to a request for Confidential Treatment and such material has
been filed separately with the SEC. ‘

Section 8.10  Pass Through Rights. Without limiting any of the direct warranties, representations, service agreements or
indemnities hereunder, Allegiance hereby assigns to Genuity, and Genuity shall have the benefit of, any and all warranties,
representations, service agreements and indemnities provided by Allegiance's subcontractors and suppliers with respect to equipment,
software and other materials provided to Genuity hereunder, including particularly, the Ports. To the-extent that such warranties,

‘representations, service agreements and indemnities are not assignable by Allegiance, Allegiance agrees that Genuity may assert or
.enforce any right Allegiance may have to enforce such warranties, representations, service agreements and indemnities, or if such can

only be enforced by Allegiance under its own name, upon written request by Genuity and at Genuity’s expense, Allégiance shall take
all reasonable action requested by Genuity to enforce such warranties, representations, service agreements and indemnities.

- Section8.11 - DISCLAIMER. =EXCEPT AS OTHERWISE EXPRESSLY PROVIDED IN THIS AGREEMENT,
NEITHER GENUITY NOR ALLEGIANCE MAKES ANY REPRESENTATIONS OR WARRANTIES, EXPRESS OR IMPLIED,

- REGARDING ANY MATTER, INCLUDING THE MERCHANTABILITY, SUITABILITY, ORIGINALITY, FITNESS FOR A
. PARTICULAR USE OR PURPOSE, OR RESULTS TO BE DERIVED FROM THE USE OF ANY INFORMATION

TECHNOLOGY SERVICE, SOFTWARE, HARDWARE OR OTHER MATERIALS PROVIDED UNDER THIS AGREEMENT.
ALLEGIANCE DOES NOT REPRESENT OR WARRANT THAT THE INTEGRATED NETWORK SOLUTION PROVIDED BY
ALLEGIANCE UNDER THIS AGREEMENT WILL BE UNINTERRUPTED OR ERROR FREE.

ARTICLE IX
CONFIDENTIALITY, DATA SECURITY, AUDIT RIGHTS

‘Section9.1  Confidential Information.

. (a) Non-Disclosure of Trade Secrets and Confidential Information . During the Term, and indefinitely thereafter,
neither Party will use, copy, or disclose, or permit any unauthorized person access to, any of the other Party's Trade Secrets,
‘except as expressly directed by the other Party or as permitted herein in connection with this Agreement. During the Term and
for a period of ** after termination thereof (except for Trade Secrets, for which these restrictions last so long as such
information is a Trade Secret), neither Party will use, copy, or disclose, or permit any unauthorized person access to, any of the
other Party's Confidential Information, except as expressly directed by that Party or as permitted herein in connection with this
Agreement. Bach Party will use the same degree of care in protecting the Confidential Information of the other Party as it uses
to protect its own confidential information of a similar nature. Genuity shall use all efforts reasonable under the circumstances
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to deliver Confidential Information only to those individuals set forth in Schedule 9.1(a) .

(b) Return of Materials . Each Party acknowledges that all Trade Secrets and Confidential Information of the other

Party are the property of the other Party, its Affiliates and their respective licensors, as applicable. All notes, data, reference
materials, sketches, disks, memoranda, tapes, manuals, files, documentation and records in any way incorporating or reflecting
any of the Trade Secrets or Confidential Information of Genuity and/or its Affiliates will belong exclusively te Genuity and
_such Affiliates, and Allegiance agrees to return all copies of such materials in Allegiance's possession or control to Genuity, or
certify the destruction thereof, upon request and, in any event, after the termination or expiration of this Agreement. All notes,
data, reference materials, sketches, disks, memoranda, tapes, manuals, files, documentation and records in any way
incorporating or reflecting any of the Trade Secrets or Confidential Information of Allegiance or its Affiliates will belong
exclusively to Allegiance or its Affiliates and upon the termination or expiration of this Agreement, Genuity agrees to return
all copies of such materials in Genuity's possession or controf to Allegiance, or certify the destruction thereof.

14

**  Note: Certain material has been omitted pursuant to a request for Confidential Treatment and such material has

‘been filed separately with the SEC,

Section 9.2  Loss of Confidential Information or Trade Secrets.  The receiving Party will immediately notify the disclosing

- ‘Party, in writing, of any disclosure, loss, or use in violation of this Agreement of a disclosing Party's Confidential Information or i

Trade Secrets.

Section 9.3  Data.  All of a Party's Confidential Information and Trade Secrets are the exclusive property of such Party, The
furnishing of such information, data, records and reports to, or access to such items by, the other Party and/or its subcontractors will
not grant any express or implied license to or interest in the other Party and/or its subcontractors relating to such information, data,
records and reports except as required to create, maintain and/or provide the Integrated Network Solution pursuant to this Agreement.

- Upon request by the disclosing Party, the recelvmg Party and/or its subcontractors will promptly deliver to the disclosing Party such

Confidential Information and Trade Secrets in electronic format and in such hard copy as ex1stmg on the date of the request by the

- disclosing Party.

Section 9.4  Permitted Use or Disclosure.  The prohibitions contained in this Article IX shall not apply to information that
is: (a) available fo the public other than by a breach of this Agreement; (b) rightfully received from a Third Party not in breach of an

obligation of confidentiality; (c) independently developed by the receiving Party without access to the disciosing Party's Confidential

Information or (d) known to the receiving Party prior to the time of disclosure. This Article IX shall not prohibit the production of

Jinformation in compliance with applicable law or a court order, provided the disclosing Party is given reasonable notice of such faw or
- order and an opportunity to attempt to preclude or limit such production. In addition, the prohibition shall not apply to employees,
- subcontractors, agents of either Party or independent auditors who have a need to know such Confidential Information, provided that
. such employees, subcontractors, agents and independent auditors must be subject to confidentiality restrictions. Subject to the above,
-the receiving Party agrees to cease using any and all materials embodying Confidential Information, and to promptly retura such

materials to the disclosing Party upon request. The receiving Party shall be fully responsible for any breach of this Article IX by its

»'.i_ _-agents, representatives.and employees. The receiving Party will promptly report to the disclosing Party any actual or suspected
“violation of the terms of this Agreement and will take all reasonable further steps requested by the disclosing Party to prevent, control

or remedy any such violation.

Section 9.5  Injunctive Relief. 1t is agreed that the unauthorized disclosure or use of any Confidential Information may

- cause immediate or in'eparable injury to the Party providing the Corfidential Information, and that such Party may not be adequately
. “compensated for such injury in monetary damages. Each Party therefore acknowledges and agrees that, in such an event, the other
. Party may be entitled to any temporary or permanent injunctive relief necessary to prevent such unauthorized disclosure or use, or
- ‘threat of disclosure or use, and pursue all other remedies such Party may have at law or in equity.

SRR

Section 9.6  Audits.

(a) Genuity Audit Rights . Genuity personnel and independent auditors who are from time to time designated by : ‘[
" Genuity, and who agree in writing with Allegiance to the security and confidentiality obligations and procedures reasonably ‘
- required by Allegiance (the " Genuity Auditors *), will be provided with reasonable access to relevant Allegiance books and -
" records to enable them to conduct audits (each, an " Audit ") of the Integrated Network Solution and the accuracy of alt
invoices. Audits will be conducted not more than ** during Allegiance's normal business hours. Genuity will also be provided
“with reasonable access to Allegiance's facilities which are used by Allegiance to provide the Integrated Network Solution and
Genuity may perform audits and not more than ** for each location and during Allegiance's normal business hours. Genuity's
audit right will continue during the ** and for ** thereafter; provided however, Genuity's audit right beyond the ** will be
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limited to the **.
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**  Note: Certain material has been omitted pursuant to a request for Confidential Treatment and such material has
been filed separately with the SEC.

(b) Audit Procedures . Genuity will provide Allegiance with at least ** prior written notice of an Audit. Allegiance will
cooperate with the Audit, will make the information reasonably required to conduct the Audit available on a timely basis and
will assist the Genuity Auditors as reasonably necessary; provided, however, that such cooperation will not oblige Allegiance
to materially disrupt its business operations. Notwithstanding anything to the contrary in this Agreement, Allegiance will not
be required to provide access to the proprietary data of Allegiance or other Allegiance customers. All information learned or
exchanged in commection with the Audit, including, but not limited to, all materials and information with respect to
Allegiance's business, products or operations, as well as any plans, projects, finances, techniques, inventions, products,
strategies, clients or customers and the results of any Audit, is Confidential Informatlon and will be subject to this Article IX .
The Genuity Auditors shall use the Confidential Information only to determine Allegiance's compliance with this Agreement.
If the Genuity Auditors determine that Allegiance is in compliance with this Agreement, then they shall notify Genuity simply
that Allegiance is in compliance with this Agreement. The Genuity Auditors shall return all copies of the Confidential
Information to Allegiance immediately upon completion of the Audit. Genuity shall be responsible for all costs related to any
such Audit, including costs Allegiance incurs from a material disruption to Allegiance's operations resulting from the Audit.

ARTICLE X
TERM AND TERMINATION

Section 10,1 Term. The term of this Agreement will begin on the Effective Date and will end five (5) years from the
Production Date-(the * Term "), unless earlier terminated or extended in accordance with the provisions of this Agreement. Upon
expiration of the initial Term, this Agreement shall be automaticaily renewed for up to ** additional ** terms (each, a " Renewal Term
"), unless either Party notifies the other of non-renewal at least ** prior to the end of the initial Term or any Renewai Term, as
apphcable

Section 10.2  Termination by Either Party.  Either Party may terminate this Agreement for the following reasons:

(a) Material Breach . A material breach (a " Material Breach ") of this Agreement by the other Party that remains
uncured for thirty (30) days after receipt of written notice thereof; or

(b) Insolvency . A Party is unable to pay its debts or enters into or files (or has filed or commenced against it) a petition,
arrangement, application, action or other proceeding seeking relief or protection under the banktuptcy laws of the United
- States or any similar laws of the United States or any state of the United States or any other country, or transfets all or
substanually all of its assets to another person or entity in connection with any such bankruptcy proceeding.

Section 10.3  Termination by Genuity, Genuity may terminate this Agreement for the following reasons;
(a) Poor Performance . Upon thirty (30) days written notice, if:
(i) Allegiance fails to meet any Tier | Performance Warranties for any ** consecutive months, or ** period;
. provided, however, that if Allegiance improves the Integrated Network Solution to within ** of the Tier 1 Performance
- Warranties during the ** month of the ** month period addressed herein, Genuity will grant Allegiance an additional
** month grace period to achieve the Performance Warranties. If Allegiance fails to meet the Performance Warranties
after such ** month grace period, the termination rights under this Section 10.3(a) may be invoked by Genuity; or

16

*+  Note: Certain material has been omitted pursuant to a request for Confidential Treatment and such material has
 been filed separately with the SEC.

(i) Allegiance fails to meet any Tier 2 Performance Warranties for any ** consecutive months, or ** period;
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provided, however, that in the case of Call Blocking Events, a minimum of ** modems must have been blocked during
each of the relevant months.

(b) Termination Due to Purchase Price Offset . Upon thirty (30) days written notice, if Genuity has offset, or provided
Allegiance notice that it will offset, against the Purchase Price, in accordance with Section 3.2(c} , amounts in excess of **
excluding offsets relating to the occurrence of a Business Downturn as provided in Section 4.3, a Disaster as provided in
Section 6.1 or a Force Majeure Event as provided in Section 6.2 .

(¢) Failure to Achieve Production Date . Upon the failure to achieve the Production Date as described in Section 1.1 .
(d) Acceptance of ** . Upon a** ** pursuant to Section 4.1 .

Section 104 Termination by Allegiance. In addition to the reasons set forth in Section 10.2 , Allegiance may terminate
this Agreement for the following reasons:

(a) Payments . Failure by Genuity to pay the Purchase Price Payments in accordance with Article IfT of this Agreement,
which payment remains uncured for a period of twenty (20) Business Days after written notice thereof from Allegiance to
Genuity.

Section 105  ** **  In connection with the expiration or any termination of this Agreement, except for a termination under
Section 10.3(c) , ** Genuity shall cooperate in good faith with Allegiance in connection with Allegiance's obligations under this
Section 10.5 . Except as otherwise expressly provided in this Section 10.5 or under the **, the provisions of this Agreement will **,
The ** will include, among other services mutually agreed upon by the Parties:

(a) ** . Within ten (10) days following the effective date of any termination or expiration of this Agreement for which
¥k ’

(b) Payments . Genuity shall reimburse Allegiance for all costs, including termination costs, incurred by Allegiance in
connection with **, in addition to a pro rata portion of the Purchase Price Payments.

{c) Specifications . Allegiance will, upon Genuity's request, **.

(d) Allegiance Software . Once a mutually acceptable license agreement has been executed by the Parties, Allegiance
will deliver to Genuity the Allegiance Software and Allegiance Works actually owned by Allegiance, in object code and
source code, and the existing documentation therefor, that will allow Genuity (or a Third Party Provider) to provide the
Integrated Network Solution. Allegiance will reasonably assist Genuity in obtaining any Allegiance Software and Allegiance

- 'Works owned by a Third Party and set forth in Schedule 11.1(b) , in object code and source code, and the existing
documentation therefor, that will allow Genuity (or a Third Party Provider) to provide the Integrated Network Solution.

(¢) Allegiance Licensed Software . Allegiance shall reasonably assist Genuity in obtaining licenses for Third Party
Software used by Allegiance in providing the Integrated Network Solution.

(f) **. Allegiance will provide appropriate **.

Section 10.6  Purchase Price Adjustment Upon Termination. Upon any termination of this Agreement, Genuity or
Allegiance, as the case may be, shall pay the applicable termination amount as provided in Schedule 10.6 . The termination amount

~ shall be calculated by treating the end of the ** as the date of termination of the Agre¢ment under Schedule 10.6 .

k‘ -Section 10.7.  Effect of Termination/Survival of Selected Provisions. Notwithstanding the expiration or earlier termination
of the Integrated Network Solution or this Agreement for any reason however ’

17

described, the following Sections of this Agreement will survive any such expiration or termination: Section 5.2, ARTICLE VIII,

- Sections 9.1 through 9.5, Section 10.5, Sections 10.6 through 10.8, ARTICLE X1, ARTICLE XII, ARTICLE XIII, Section 14.4,
. Section 15.4, Section 15.5, Section 15.7, Section 15.9 and Section 15.10 .

Section 10.8  Effect of Termination Without Cause. Neither Party will be entitled to seek to recover damages from the
“hitp://sec.freeedgar.com/EFX_dI/EDGARpro.dl1?FetchFilingHTML1?SessionID=CRNE3OHO0UL... 11/19/2003
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other Party for termination of this Agreement without cause. No other liability or obligation will survive a termination without cause
with the exception of those outlined in Section 10.7.

ARTICLE X1
INDEMNITIES

Section 11.1 . Indemnities.

(a) Claims Relating to Personal Injury and Property Damage . Allegiance and Genuity each wilt be respongsible for
Losses to their respective tangible personal or real property (whether owned or leased), and each Party agrees to look only to
its own insuring arrangements (if any) with respect to such Losses, Each Party will be responsible for Losses for the death of
“or personal injury to any person (including any employee of either Party) and Losses for damages to any Third Party's tangible
personal or real property (whether owned or leased) in each case to the extent caused by such Party, in accordance with the law
of the jurisdiction in which such Loss is alleged to have occurred. Each Party (each, an " Indemnifying Party ") will indemnify
and defend the other Party (the " Indemnified Party ") and hold the Indemnified Party harmless from any and all Losses arising
out of, under or in connection with claims for which the Indemmnifying Party is responsible under the preceding sentence.

(b) Infringement Claims.
(i) General.

(A) Allegiance agrees fo defend Genuity and its Affiliates against any action to the extent that such action
is based upon a claim that the Allegiance Software, Allegiance Works or Confidential Information provided by
Allegiance, or any part thereof (collectively, the " Allegiance Proprietary Material ') infringes a Third Party's
Tntellectual Property Rights (with respect to Allegiance Software and Allegiance Works, such items must be
listed on the attached Schedule 11.1(b) and specifically ldentlfy applicable Third Party Software in order to be
covered under the terms of this Section 11.1(b)) ; and

~ (B) Genuity agrees to defend Allegiance and its Affiliates against any action to the extent that such action
is based upon a claim that the Genuity Software or Confidential Information provided by Genuity, or any part
thereof (collectively, the ™ Genuity Proprietary Material *, and together with the Allegiance Proprietary
Material, the " Proprietary Material ") infringes a Third Party's Intellectual Property Rights (with respect to
Genuity Software, such items must be listed on the attached Schedule 11.1(5) and specifically identify
applicable Third Party Software in order to be covered under the terms of this Section 11.1(B)) .

~ The Indemnifying Party will bear the expense of such defense and pay any damages and attorneys' fees that are attributable to such

claim finally awarded by a court of competent jurisdiction.

(i) Exclusions . The Indemnifying Party will have no liability to the Indemnified Party hereunder if any claim of
infringement is based solely upon the use of the Proprietary Material provided by the Indemnifying Party hereunder in
-connection or in combination with equipment, devices or software supplied by the Indemnified Party or usedina
" manner that the Indemnifying Party expressly states the Proprietary Material should not be used. Also, the

18

- %% Note: Certain material has been omitted pursuant to 2 request for Confidential Treatment and such material has

* been filed separately with the SEC,

- -Indemnifying Party will have no liability if the Indemnified Party modifies any Proprictary Material provided by the Indemmifying
" -, Party hereunder and such infringement would not have occurred but for such modification, or uses Proprietary Material in the practice
" of a patented process and there would be no infringement in the absence of such practice, or such claim arises out of the Indemnifying
- Party's compliance with specifications provided by the Indemmﬁed Party and such infringement would not have occurred but for such
'comphance ‘ :

(iii) Additional Remedy ¥ Proprictary Material or Confidential Information becomes the subject of a claim
under this Section 11.1(h), or in the Indemmfymg Party's opinion is likely to become the subject of such a claim, then,
" in addition to defending the claim and paying any damages and attorneys' fees as required above in this Section 11.1

(b) , the Indemnifying Party will either:
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(A) replace or modify the Proprietary Material or Confidential Information to make it noninfringing or
cure any claimed misuse of another's trade secret; or

(B) procure for the Indemnified Party the right to continue using the Proprietary Material or Confidential
Information pursuant to this Agreement. Any costs associated with implementing either of the above
altematives will be bome by the Indemnifying Party. If neither option is available to the Indemnifying Party
through the use of reasonable, diligent efforts, the Indemnified Party will return such Proprietary Material or
Confidential Information to the Indemnifying Party.

Section 11.2  Indemnification Procedures.

(2) The Indemnified Party shall give to the indemnifying Party written notice of any claim, action or proceeding

- commenced or threatened by a Third Party (a ¥ Claim "'} for which the Indemnified Party seeks indemmnification pursuant to the
terms of Section 11.1 . Such notice shall be given as promptly as practicable, but in all events within a period that will not
prejudice the rights of the Indemnifying Party under this Agreement or the ability of the Indemnifying Party to defend the
Claim. After receiving such notice, the Indemnifying Party shall be entitled to take control of the defense and investigation of
such Claim and to employ and engage attorneys of its sole choice to handle and defend the same, at the Indemnifying Party's
sole cost and expense, The Indemnifying Party must deliver written notice of its election to take such control of the Claim to
the Indemnified Party not fewer than ** prior to the date on which a response to such Claim is due, or such lesser period as is
reasonable given the nature of the Claim, and the notice and response time permiftted by law or the facts and circumstances.
The Indemnified Party shall cooperate in all reasonable respects with the Indemnifying Party and its attomeys in the
investigation, trial, defense and settlement of such Claim, and any appeal arising therefrom. The Indemnified Party may
participate in such investigation, trial, defense and settlement of such Claim and any appeal arising therefrom, through its
attorneys or otherwise, at its own cost and expense. No settlement of a Claim that involves a remedy other than the payment of
money by the Indemnifying Party shall be entered into without the consent of the Indemnified Party, which consent will not be
unressonably withheld.

(b) After notice to the Indemnified Party of the Indenmifying Party's election to assume full control of the defense of
. any such Claim, the Indemnifying Party shall not be liable for any legal expenses incurred thereafter in connection with the
defense of that Claim by the Indemnified Party. If the Indemnifying Party does not promptly assume full contrel over and
* diligently pursue the defense of a Claim, the Indemnified Party shall have the right to defend, seftle or otherwise resolve the
- Claim in such manner as it may deem appropriate, at the cost and expense of the Indemnifying Party, and the Indemnifying
" Party may participate in such defense, at its sole cost and expense.

19

** Note: Certain material has been omitted pursuant to a request for Confidential Treatment and such material has

-heen filed separately with the SEC.

LIABILITY LIMITATIONS

- Section 12.1  General Limitation.  The liability of either Pasty to the other Party for all damages and other Losses arising
out of or related to this Agreement for all claims, actions and causes of action of every kind and nature that arise or accrue, regardless
of the form of action that imposes liability, whether in contract, equity, negligence, intended conduct, tort or otherwise, will be limited
to and will not exceed, in the aggregate, for all the events that occur during any calendar year that give rise to a claim for such

* damages or other Losses, (a) if there is no termination of the Agreement then ** or (b) if there is a termination of the Agreement then

the ** out of which the Loss arose; provided, however, that in no event shall the aggregate liability of either Party exceed in the

- aggregate (c) if there is no termination of the Agreemcnt than ** or (d) if there is a termmatxon of the Agreement then the ** of this

v. - Agreement,

Section 12.2 WAIVER OF CONSEQUENTMLAND PUNITIVE DAMAGES. 'THE MEASURE OF DAMAGES OR

- VOTHER LOSSES PAYABLE BY EITHER PARTY WILL NOT INCLUDE, AND NEITHER PARTY WILL BE LIABLE FOR,
.~ ANY AMOUNTS FOR LOSS OF INCOME, PROFIT OR SAVINGS, BUSINESS INTERRUPTION, LOSS OF DATA, OR
INDIRECT, INCIDENTAL, CONSEQUENTIAL, EXEMPLARY, PUNITIVE OR SPECIAL DAMAGE, EVEN IF SUCH PARTY

HAS BEEN ADVISED OF THE POSSIBILITY OF SUCH DAMAGES IN ADVANCE. ALL SUCH DAMAGES ARE

L EXPRESSLY WAIVED AND DISCLAIMED,

Sectiou 123 Exceptians to Limitations. The limitations, waivers and disclaimers set forth in Section 12.1 and Section 12.2
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do not apply to the liability of either Party resulting from: (a) either Party's nonperformance of its payment obligations as set forth in
this Agreement; (b) that Party's indemnification obligations under Section 11.1 ; (c) that Party's willful and intentional Material Breach
of this Agreement or (d) a Material Breach of the confidentiality provisions under this Agreement.

Section 124  Contractual Statute of Limitations. No demand for mediation or cause of action which arose out of an event
or events which occurred more than ** prior to the filing of a demand for mediation or suit alleging a claim or cause of action may be
asserted by either Party against the other.

Section 12.5  Acknowledgment. The Parties expressly acknowledge that the limitations, waivers, disclaimers and
exclusions set forth in this Article XII have been actively and completely negotiated by the Parties and represent the Parties' agreement
taking into account each Party's level of risk associated with the performance or nonperformance of its obligations under this
Agreement and the payments and other benefits to be derived by each Party pursuant to this Agreement.

ARTICLE XIH
DISPUTE RESOLUTION

Section 13.1  Dispute Resolution Procedures. Any dispute between the Parties, either with respect to the interpretation of

.any provision of this Agreement or with respect to the performance by Allegiance or by Genuity hereunder, will be resolved as

specified in Schedule 13.1 .

Section 13.2 * Continued Performance. Except where clearly prevented by the obligation in dispute, the Parties agree to

- continue performing their respective obligations under this A greement while the dispute is being resolved unless and uatil such
.- obligations are terminated or expire in accordance with the provisions of this Agreement.

20

" %% Note: Certain material has been omitted pursuant to a request for Confidentlal Treatment and such materiat has
been filed separately with the SEC,

ARTICLE X1V
ADDITIONAL AGREEMENTS

Section 141  **

Section 14.2  Cooperative Marketing. Allcglancc and Genuity agree that it is in their best interests to market each other's

'_servloes If Allegiance is approached by a customer or potential customer who desires certain services which Allegiance can supply
" syithin a specific area, but not beyond that area, Allegiance shall refer said customer or potential customer to Genuity if Allegiance and
: -Gemnty mutually agree that it is in both of their best interests for Allegiance to make such a referral.

Section 14.3  **,

' Se;ction 144  Non-Solicitation. During the Term and for a period of ** thereafter, neither Party will solicit for employment

: a8 an employee, or retain as a consultant or contractor, any of the other Party's key employees involved with the Integrated Network

Solution; provided, however, that Allegiance and Genuity may at any time hire any employee of Allegiance or Genuity, as applicable,

T that responds to an indirect solicitation (e.g., through a newspaper, magazine or trade journal advertisement).

ARTICLE XV
GENERAL

= Sé(:-tioli 151 Independent Contractors. The Parties are independent contractors, and this Agreement will not be construed

- as constituting either Party as partner, joint venturer or fiduciary of the other or to create any other form of legal association that would

impose liability on ong Party for the act or failure to act of the other or as providing either Party with the right, power or authority
{express or implied) to create any duty or obhgatmn of the other. Except as otherwise expressly provided in this Agreement, each

’ Party has the sole right and obligation to supervise, manage, contract, direct, procure, perform or cause to be performed all work to be

performed by it pursuant to this Agreement.
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Section 15.2  Entire Agreement, Updates, Amendments and Modifications. This Agreement, including the Schedules and
all exhibits, constitutes the entire agreement of the Parties with regard to the Integrated Network Solution and matters addressed
therein, and all prior agreements, letters, proposals, discussions and other documents regarding the Integrated Network Solution and
the matters addressed in this Agreement are superseded and merged into this Agreement. Updates, amendments and modifications to
this Agreement may not be made orally, but will only be made by a written document signed by both Parties. Any terms and
conditions varying from this Agreement on any order or written notification from either Party will not be effective or binding on the
other Party,

Section 15.3  Media Releases and Public Disclosures of Agreement.  Without the prior written consent of the other Party,
neither Party shall issue or release any statement, advertisement, public announcement, media release or other similar publicity
relating to this Agreement.

Section 154  Waiver. No waiver of any breach of any provision of this Agreement will constitute a waiver of any prior,
concuirent or subsequent breach of the same or any other provisions hereof,

Section 15.5  Severability, If any provision of this Agreement shall be held to be invalid, illegal or unenforceable, the
validity, legality and enforceability of the remaining provisions shall not in any way be affected or impaired thereby, and such
provision shall be deemed to be restated to reflect the Parties' original intentions as nearly as possible in accordance with applicable
law(s).

~ Section 15.6 Counterparts.  This Agreement may be executed in counterparts. Each such counterpart will be an original

-and fogether will constitute but one and the same document,

21

Section 15.7  Governing Law. This Agreement and any and ali claims and disputes arising out of or in connection with or

related to the relationships and arrangements between Genuity and Allegiance described in this Agreement will be governed by and

construed in accordance with the laws of the State of Delaware, without application of the principles of coaflicts of laws thereof.

. Section 15.8  Assignment.  Allegiance may not assign this Agreement or its rights or obligations under this Agreement to a
Third Party without the prior written consent of Genuity, which consent shall not be unreasonably withheld or delayed.

. Notwithstanding anything to the contrary, Genuity may reasonably withhold its consent on a request for assignment by Allegiance in

connection with a merger of Allegiance or sale of a controlling interest in the voting stock of Allegiance, or a sale of substantially all

" of the assets of Allegiance, in each case, to an entity which is a competitor of Genuity as defined by Genuity. Genuity may not assign
+this Agreemient or its rights ot obligations under this Agreement to a Third Party without the prior written consent of Allegiance,

which consent shall not be unreasonably withheld or delayed. Notwithstanding the foregoing, Allegiance expressly agrees and

- consents to the assignment of this Agreement to any entity created or established as a result of a merger between GTE Corporation and

Bell Atlantic Corporation or to any Affiliate of Genuity, BBN Corporation or Genuity Solutions, Inc. Subject to the preceding

- _'sentence, this Agreement shall be binding on, and inure to the benefit of, the Parties and their successors and assigns.

it

) Section 159 Notices.

) Under this Agreement whenever one Party is required or permitted to gwe notice to the other Party, such notice will
bein: 'wntmg unless otherwise speclﬁcally provided herein and will be deemed given when delivered in hand, one day after
being given to an express courier with a reliable system for tracking delivery, or five days after the day of mailing, when

" 'mailed by United States mail, registered or certified mail, return receipt requested, postage prepald, or when sent by facsimile
" and thercafter dehvered by one of the foregoing methods of dehvcry

(b} Notifications will be addressed as follows:
In the case of Genuity:

Genuity Solutions, Inc,

3 Van de Graaff Drive

Burlington, MA 01803

Attention: Daniel J. Moynihan III, Legal Division
Facsimile: (781) 262-3408

With a copy to:
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Genuity Solutions, Ing,

22 Moulton Street

MS: 3

Cambridge, MA 02138
Attention: Michael Kelliher
Facsimile: (617) 873-4181

In the case of Allegiance:

Allegiance Telecom Company Worldwide
¢/o Allegiance Telecom, Inc.

1950 North Stemmons Freeway

Suite 3026

Dallas, Texas 75207

Attention: VP National Accounts
Facsimile: (214) 461-8693

22

with a copy to:

Allegiance Telecom Company Worldwide

c/o Allegiance Telecom, Inc.

4 Westbrook Corporate Center

Suite 400

Westchester, Illinois 60154

Attention: Senior Vice President & Gcneral Counsel
Facsimile: (708)-836-5201

Either Party hereto may from time to time change its address for notification purposes by giving the other prior written notice of
the new address and the date upon which it will become effective.

. Section 15,10  Third Party Beneficiaries. The Parties do not intend, nor wili any Section hereof be interpreted, to create for

any Third Party beneficiary rights with respect to either of the Parties.

Section 15.11  Consents and Approvals.  The Parties agree that in any instance where consent, approval or agreement is

‘required of a Party in order for the other Party to perform under or comply with the térms and conditions of this Agreemerit, then such
" Party will not unreasonably withhold or delay such consent, approval or agreement and where consent, approval or agreement cannot
©.obe prowded, the Party W|11 notify the other Party in a timely manner.

23

IN WITNESS WHEREOF , the parties hereto have caused this Agreemcnt to be executed by their duly authorized
representatives as of the date first above written.

-GENUITY SOLUTIONS, INC, ALLEGIANCE TELECOM COMPANY WORLDWIDE
By ' {s/ Richard Stuntz ‘ : By: fs/ Mark B, Tresnowski
: Name Richard Stuntz Name: Mark B. Tresnowski
| , f_I‘i't'le': ' SVP,'Netwofk Services _ Titlf.: SVP, General Couns_el and Secretary
B 24
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Schedule A
Schedule 2.1
‘Schedule 2.2
‘Schedule 2.4(a)
.Schedule 2.6(a)
Schedule 5.1(a)
‘Schedule 5.1(b)
Schedule 7.4
‘Schedule 9.1(a)
Schedule 10.6
Schedule 11.1(b)

Schedule 13.1
Schedule 14.1

LIST OF SCHEDULES
Definitions
Integrated Network Solution Diagram
Configuration Plan
Serviceable Rate Centers
Performance Warranties and Performance Warranty Remedies
Approved Equipment
Technical Specifications
Change Control Procedures _
Allegiance Individuals Authorized to Receive Genuity Confidential Information l
Termination Value .

Allegiance Software, Allegiance Works and Genuity Software Covered Under Indemnity Provisions of
Section 11.1(b) and Subject to License Grants under Section 5.3

Dispute Resolution Procedures

Services Available from Genuity

‘ ** Note: Certain material has been omitted pursuant to a request for Confidential Treatment and such material has
been filed separately with the SEC.

SCHEDULE A
DEFINITIONS

In this Agreement including the Schedules, the following terms will have the following meanings:

" Acceptance Criteria * has the meaning set forth in Section 2.4(d) .

K Acceptance Period " has the meaning set forth in Section 2.4() . - - ' - It

- " Administrative Services " has the meaning set forth in Section 2.5 .

" Affiliates " means, with respect to a Party, any entity at any time Controlling, Controlled by or under common Control with =~ -
- suchParty. ‘ .

I Agréement " has the meaning set forth in the first paragraph of the Agreement.

K Allegiance' ' has the meaning set forth in the first paragraph of the Agreement. -

" Allegiance Project Executive " has the meaning set forth in Section 7.1(a) of the Agreement.
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* Allegiance Proprietary Material " has the meaning set forth in Section 11.1(B)(i)(4) .

" Allegiance Software " means the applications and systems software that is owned or licensed by Allegiance and used in the
performance of Allegiance's obligations.

* Allegiance Works " means literary works of authorship developed by Allegiance personnel and/or its contractors and used to
provide the Integrated Network Solution, including without limitation user manuals, charts, graphs and other written
documentation and machine-readable text and files.

Wi,
" Audit " has the meaning set forth in Section 9.6(a) .
* Authorized User " means a person or entity authorized to use the Integrated Network Solution by Genuity or Allegiance.
¥ Average War Dialer Percentage " has thé meaning set forth in Schedule 2.6(a) .

-* Beta Extension Period " and " Beta_ Extension Periods " have the meaning set forth in Section 1.1 .
» Beta Test Period " means the period of time beginnirig on the Effective Date and ending on the Production Date.

R Beta Tests " means testing of the Integrated Network Solution during the Beta Test Period by Alleglance and Genuity to
determine whether the Integrated Network Solution meets the Aoceptance Criteria,

* Blocked Call " has the meaning set forth in Schedule 2.6(a) .
* Business Day " means Monday through Friday, excluding holidays.

" " Business Downturn " has the meaning set forth in Section 4.3 .
" Call Blocking Event " has the meaning set forth in Schedule 2.6(a) .
‘"_Change Control Procedures " has the meaning set forth in Schedule 7.4 .
"Change Control Review Team" has the meaning set forth in Schedule 7.4 .
' Change Order " has the meaning set forth in Section 2.4(a) .
" c'h§n'ge' Requests " has the meaning set forth in Schedule 7.4 .

* Claim " has the meaning set forth in Section 11.2(a) .

-~ % Note: Certain material has been omitted pursuant to a request for Confidential Treatment and such material has
been filed separately with the SEC,

* :".Code " means computer programming code consisting of instructions or statements in 2 form rcadable by individuals (source
code) or machines (object code).

" Comparabl'e Solution " has the meaniﬁg set forth in Section 4.2 .
. **. V

" Confidential Information " shall mean information designated af the time of disclosure as confidential or which ought to be
considered as confidential from its nature or from the circumstances surrounding its disclosure. Confidential Information
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includes, without limiting the generality of the foregoing, Proprietary Materials, the terms of this Agreement:

(a) information relating to the software or hardware products or Integrated Network Solution, or to the research and
development projects or plans of the Party disclosing Confidential Information (the " Disclosing Party ');

(b) information relating to the Disclosing Party's business, policies, strategies, operations, finances, plans or
opportunities, including the identity of, or particulars about, the Disclosing Party's clients;

(c) information marked or otherwise identified as confidential, restricted, secret or proprictary, including, without
limiting the generality of the foregoing, information acquired by inspection or oral disclosure provided such information was
identified as confidential at the time of disclosure or inspection and is confirmed in writing with ten Business Days after the
disclosure or inspection; and '

(d) data obtained from the provision of the Integrated Network Solution.
" Configuration Plan " has the meaning set forth in Section 2.2 .
"Contract Month" means the first calendar month following the Production Date and each calendar month thefeafter.

"* Control, Controlling, Controlled " means possessing, directly or indirectly, the power to direct or cause the direction of the
management and policies of an entity, whether through ownership of voting securities, by contract or otherwise.

'.'Co'_nverted Capacity" has the meaning set forth in Section 2.4 .
* CRF " or " Change Request Form " has the meaning set forth in Schedule 7.4 .
" Customer Reported Problems " has the mea.ning_ set forth in Schedule 2.6(a) .
" Customer Reported Problems Average " has the theaning set forth in Schedule 2.6(a) .
K Cumulative Required Capacity " has the meaning set forth in Section 2.4 .
* Daily Abnormal Disconnect Percentage * has the meaning set forth in Schedule 2.6(a) .
N Delivery of Ports " has the meaning set forth in Schedule 2.6(a) .
" Derivative Work " means & work based on one or more pre-existing works, including without limitation, a condensation,
transformation, expansion or adaptation, which would constitute a copyright infringement if prepared without authorization of -
-the owner of the copyright of such pre-existing work. :
-;"?Disaét'er" has the meaning set forth in Section 6.1(a) .
K Disaster Recovery Plan " has the meaning set forth in Section 6.1(a) .

* Effective Date " means the date set forth in the first paragraph of the Agreement.

2

~ " Final Acceptance " has the meaning set forth in Section 2.4(e) .

- " Force Majeure Event " means any event, condition or circumstance that is beyond the control of the Party affected and that,
despite all efforts of such Party to prevent it or mitigate its effects (including the implementation of the Disaster Recovery
.- ‘Plan), such event, condition or circumstance prevents the performance by such Party of its obligations hereunder. Force
- Majeure Bvents include, but are not limited to: (i) explosion and fire; ii) flood, earthquake, storm, or other natural calamity or
 act of God; (ii) strike or other labor dispute; (iv) war, insurrection or riet; (v) acts of or failure to act by any governmental
-authority; (vi) with respect to performance of an obligation of Allegiance, non-performance which is under the sole control of
Genuity.
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* Genuity " has the meaning set forth in the first paragraph of the Agreement,

" Genuity Auditors " has the meaning set forth in Section 9.6(a) .
" Genuity Proprietary Material " has the meaning set forth in Section 11 1 G (B) .

* Genuity Software " means the applications and systems seftware that are owned or licensed by Genuity and used in the
performance of Allegiance's obligations under this Agreement,

"Tmplementation Plan" has the meaning set forth in Section 2.4 .
" Indemnified Party " and " Indemuifying Party " have the meanings set forth in Section 11.1(a) .
“ Ineffective Call Percentage " has the meaning set forth in Schedule 2.6(a) .

" Intellectual Property Rights " means patents, trademarks, trade secrets, copyrights, mask work rights and other similar
property rights.

~ "Integrated Network Solution* has the meaning set forth in Article IT .
" Latency " has the meaning set forth in Schedule 2.6(a) .

" Losses " means all losses, liabilities, damages, and penalties (including taxes and all related interest and penalties incurred
directly with respect thereto), and all related costs, expenses and other charges (including all reasonable attorneys' fees and
reasonable costs of investigation, litigation, settlement judgment, interest and penalties).

" Material Breach " has the meaning set forth in Section 1 0.2(a) .
“ Mean Time To Respond " has the meaning set forth in Schedule 2.6{a) .
" Mean Time To Restore " has the meaning set forth in Schedule 2.6(a) .
" Mean Maximum Time To Restore " has the mdhnhg set forth in Schedule 2.6(a) .
" Minimum Required Capacity * has the meaning set forth in Section 2.4 .
- Monthly Abuormal Disconnect Percentage " has the meaning set forth in Schedule 2.6(a) .
: "_'Network " means Genuity's network of Ports used to provide dial-up access services to Genuity's customers.
"% Network Avatlability " has the meaning set forth in Schedule 2. 6(a) .
* Network Services " has the meaning set forth in Section 2.2 .
| “Notice" has the meaning set forth in Scﬁedule 13.1.
" ﬁoﬁce of Offer . has the meaning set forth in Schedule 4.1(b) .
" Out-of-Pocket Expenses * means costs and expenses actually incurred and subs_tantiated by a Party.

3

... %% Note: Certain material has been omitted pursuant to a request for Confidential Treatment and such matenal has
been filed separately with the SEC.

" Packet Loss Percentage " has the meaning set forth in Schedule 2. 6(a) .
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" Parties " means Allegiance and Genuity as detailed on the initial page of the Agreement.

" Party " means Allegiance or Genuity as detailed on the initial page of the Agreement,

" Performance Warranties " means the service levels and performance responsibilities under which the Integrated Network
Solution will be provided. The Performance Warranties are described in Schedule 2.6(a) .

“"Performance Warranty Remedies" has the meaning set forth in Section 2.6() .

* Port " means an individual data channel in the Network and all connections thereto, and to be deployed in the Network
- regardless of the physical product that houses such data channel in accordance with Configuration Plan, and includes the NAS,
PRI, IMT's, Ethemnet Switches, terminal concentration and POP router.

" Port Software " has the meaning set forth in Section 5.1(c) .

" Production Date " means the date upon which Genuity has provided Allegiance with written notice of the conclusion of the
Beta Test Period.

* Proprietary Material " has the meaning set forth in Section 11.1(b)(i)(B) .
. "Purchase Price" has the meaning set forth in Section 3.1(a) .
_"Purchase Price Payment" has the meaning set forth in Section 3.2(b) .
* Renewal Term " has the meaning set forth in Section I O.f .
"Request" has the meaning set forth in Section 2.4(a) .
""Required Capacity" has the meaning set forth in Section 2.4 .
* Re-submission Period " has the meaning set forth in Section 2.4(f) .

" Rotary " means a designated number of dial access modems serving a designated area by one (1) or more Telephon
Numbers. .

* “Serviceable Rate Centers" has the meaning set forth in Section 2.4(a) . 7
o Sol‘tﬁrare " means Allegiance Software and Genuity Software.
| " Target Delivery Date " has the meaning set fortﬁ in Section 2.4(a) .
" 'i‘eléphone Numbers " means telephone numbers lobtained by Aﬂegiancc for use with the Ports.
. Term " has the meaning set forth in Section 10.1 , and any extension and renewal term descriﬁed in the Agreemént.
L V .
*k
ok,
" Thi?'d Party " meaﬁs any entity other than Genuity, Allegiance or an Affiliate of either.

“'Third Party Agreements " means those contractual, leasing and licensing arrangements for which Allegiance has
undertaken financial, management and/or administrative responsibility and Genuity receives any Third Party products,
‘software and/or services in connection with the provision of the Integrated Network Solution. )

4 .
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" Third Party Provider " means a business or entity other than 2 member of Genuity or Allegiance that provides products,
software and/or services under a Third Party Agreement, in support of the provision of the Integrated Network Solution by
Allegiance,

" Third Party Software " means any Software that is owned by a Third Party and licensed to a Party for use in connection
with the Integrated Network Solution provided hereunder.

" Tier 1 Performance Warranties " means the Performance Warranties set forth on Schedule 2. 6i(a) that are designated "Tier
l ‘ﬂ

" Tier 2 Performance Warrantles " means the Performance Wammtles set forth on Schedule 2.6(a) that are designated "Tier
2 i

* Time to Respond " has the meaning set forth in Schedule 2.6(a) .
" Time to Restore * has the meariing set forth in Schedule 2.6(a)} .

" Trade Secret " shall mean any Confidential Information of the party which owns and/or discloses such information,
including but not limited to technical or non-technical data, a formula, a pattern, a compilation, a program, a device, a method,
a technique, a drawing, a process, financial data, financial plans, product plans, or a list of actual or potential customers or -
Allegiance's, which: (i) derives economic value, actual or potential, from not being generatly known to and not being readily
ascerlamable by proper means by other persons who can obtain economic value from its disclosure or use; and (ii) is the

- subject of efforts that are reasonable under the circumstances to maintain its secrecy.

" Training Failure Event " has the meaning set forth in Schedule 2.6(a) .
* Training Failure Event Percentage " has the meaning set forth in Schedule 2.6(a) .
¥ War Dialer Percentage " has the meaning set forth in Schedule 2.6(a) .

" Y2K Compliant " means, in connection with Calendar-Related Data and Calendar-Related processing of Date Data, the
Integrated Network Solution, Allegiance Software and Allegiance Works provided to Genuity pursuant to this Agreement, will
‘not malfunction, will not cease to function, will not generate incorrect data and will not produce incorrect results.

As used herein, the following additional defined terms shall have the following meanings:

(@) " Calendar-Related " refers to data values based on the Gregorian calendar as defined in Encyclopedia
" Britannica, 15th edition, 1982, page 602, and to all uses in any manner of those date values including, without
limitation, manipulations, calculations, conversions, comparisons and presentations.

(b') " Date Data " means any Calendar-Related data value in the inclusive range January 1, 1900 through
December 31, 2050, which any component of the Integrated Network Solution uses in any manner,

5

© . ** Note: Certain material has been omitted pursuant to a request for Confidential Treatment and such material has
‘ been filed separately with tke SEC. .
SCHEDULE 2.1
INTEGRATED NETWORK SOLUTION DIAGRAM

*%

1
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** Note: Certain material has been omitted pursuant to a request for Confidential Treatment and such material has
been filed separately with the SEC.

SCHEDULE 2.2
CONFIGURATION PLAN

ok

**  Note: Certain material has been omitted pursuant to a request for Confidential Treatment and such material has
been fited separately with the SEC.
SCHEDULE 2.4(a)
SERVICEABLE RATE CENTERS

*k

**  Note: Certain material has been omitted pursuant to a request for Confidential Treatment and such material has
_been filed separately with the SEC.

SCHEDULE 2.6(a)
'PERFORMANCE WARRANTIES AND PERFORMANCE WARRANTY REMEDIES

k&

**  Note: Certain material has been omitted pursuant to a request for Confidential Treatment and such material has
‘been filed separately with the SEC. - ,

SCHEDULE 5.1(a)
-APPROVED EQUIFMENT

Co . NAS equipment can be selected from**, Ethernet switching gear and IP routers will be from ** unless otherwise agreed to in
*writing by Genuity. Allegiance will propose and Genuity will approve the components.and the rack designs for all products.

- - All providers that are selected by Genuity will be evaluated in more detail and will undergo a beta test of their service prior to
- volume deployment.
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** Note: Certain material has been omitted pursuant to a request for Confidential Treatment and such material has
been filed separately with the SEC.

! SCHEDULE 5.1(b)
TECHNICAL SPECIFICATIONS

*k

N : SCHEDULE 74
)’ CHANGE CONTROL PROCEDURES

Within thirty (30) days after the Effective Date and for the remainder of the Term, the Parties shall establish and maintain change
control procedures for activities under this Agreement and to evolve the Intcgmtcd Network Solution (the " Change Control
Procedures *).

.- The team of individuals tasked with supervising the Change Control Procedures and chaired by a Genuity representative and the
Allegiance Project Executive or their respective designees (the " Change Control Review Team *), shall be the focal point for all
requests for changes (the * Change Requests ") and shall be responsible for promptly and dlllgently effecting the activities with respect
to each Change Request.

N

‘The Change Control Procedureé shall include, at a minimum:

(a) Changes to this Agreement and the Integrated Network Solution may be requested by either Part;v. Since a change
may affect the price, schedule or other terms, both a Genuity representative and the Allegiance Project Executive must review
and approve, in writing, each Change Request before any Change Request is implemented.

_ -(b) The Party proposing a Change Request will write a Change Request Form (" CRF "), describing the change, the
) rationale for the change and the effect that change will have, if completed, or the impact it will have, if rejected, on this
Agreement and/or the Integrated Network Solution.

: .(c) Genuity's or Allegiance's rcpresentatwe, as appropriate, will review the proposed Change Request. If accepted, the
CREF will be submitted to.the other Party for review, If rejected, the CRF will be returned to the ongmator along with the
reason for rejection,

~(d) Genuity's and Allegiance's representatives will weigh the merits of the proposed Change Request and will decide
whether further study of the Change Request is in order, Approval of a CRF propased by Genuity for further study constitutes
authorization by Genuity for Allegiance to-proceed to investigate the CRF and invoice Genuity for such mutually agreed-upon
costs incurred by Allegiance for resources outside of the Purchase Price. Approval of a CRF proposed by Allegiance for
" further study constitutes authorization by the Parties to further investigate and study the Change Request without charge to
Genuity. ' '

(e) Allegiance will present the results of the study to a .Genuity representative detailing the technical merits, effects on
price, schedule, and impact on other terms, conditions and modifications that will result from implementation of the proposed
_ Change Request A Genuity reptesentatlve shall then either approve or reject the Change Request.

o (f) Each approvcd Change Request will be nnplemented through a written change authonzatlon and the Agreement
‘and Schedules will be updated to reflect the changes in scope, price or terms and conditions, as appropriate.

-

1
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**  Note: Certain material has been omitted pursuant to a request for Confidential Treatment and such material has
been filed separately with the SEC,

SCHEDULE 9.1(a)
ALLEGIANCE INDIVIDUALS AUTHORIZED TO RECEIVE GENUITY CONFIDENTIAL INFORMATION

ok
ok
*%
*%
%
*¥

dkk

*% Note: Certain material has been omitted pursuant to a request for Confidential Treatment and such material has
" been filed separately with the SEC.

‘SCHEDULE 10.6
TERMINATION VALUE
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-.*¢  Note: Certain material has been omitted pursuant to a request for Confidential Treatment and such material has

been filed separately with the SEC.

Payment Due To Genulty Upon

_ Past Production Date Contract Month Payment by Genuity Termination*
36 *k *k
17 %
18 *k
39 *k
40 *k
41 *k
42 *k
43 K
44 *k
45 **
46 **
47 **
48 "
49 **
50 **
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52 **
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54 *k
55 *k
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'58 *k
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. This Schedule is subject to change based on the date of Allegiance's achievement of the Minimiim Required Capaclty in

* then the recalculation shall be performed in the same manner in which the original calculation was performed.

* Purchase Price Payments.

‘ accordance with the Implementation Plan and Sectior 3.1. If a recalculation of the termination values in this Schedule is necessary,

- j"‘ ' Amounts assume payment by Genuity of amounts set forth in prior column with the exception of any offsets against the
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SCHEDULE 11.1(b)

ALLEGIANCE SOFTWARE, ALLEGIANCE WORKS AND GENUITY SOFTWARE \
COVERED UNDER INDEMNITY PROVISIONS OF SECTION 11.1(b) AND SUBJECT -
TO LICENSE GRANTS UNDER SECTION 5.3

[TO BE PROVIDED BY THE PARTIES]

1

SCHEDULE 13.1

DISPUTE RESOLUTION FROCEDURES
Upon the occurrence of a good faith dispute, the Parties shall adhere to the following procedures:
(a) Designated Representation.

(i) Upon the written request of either Party, each of the Parties will appoint a designated representative who does
not devote substantially all of his or her time to performance under this Agreement whose task it will be to meet for the
purpose of endeavoring fo resolve such dispute.

(ii) The designated representatives shall ineet as often as necessary to gather and furnish to the other Party all
information with respect to the matter in issue that is appropriate and germane in connection with its resolution.

(iif) Such representatives shall discuss the problem and negotiate in good faith in an effort to resolve the dispute
without the necessity of any formal proceeding relating thereto,

(iv) During the course of such negotiation, all reasonable requests made by one Party to the other for non-
privileged information reasonably related to this Agreement, will be honored in order that each Party may be fully
advised of the other Party's position.

(v) The specific format for such discussions will be left to the discretion of the designated representatives, but
- may include the preparation of agreed upon statements of fact or written statements of position furnished to the other
Party.

(b) Escalation to Oﬂ‘cers If the designated representatives do not resolve the dlspute within thirty (30) days afier the da'té

- ‘of receipt by thé other Partyof a request to appoint a designated representative as described in subsection (a) (the " Notice "), lhen the

dispute shall be escalated to an officer of Genuity and an officer of Allegiance, for their review and resolution,

(c) Mediation.  If the dispute is not resolved by the Parties' officers within ninety (90) days after the Notice, the Parties

to try in good faith to resolve the dispute by mediation under the Commercial Mediation Rules of the American Arbitration
‘ Assoclatlon, before resorting to litigation or some other dispute resolution procedure.

i
(@ Injunctive Relicf. Notvnthshmmng any other provision of this Schedule 13.1 , either Party may resort to court action for
injunctive relief at any time if the dispute resolution processes set forth in this Section would permit or cause irreparable injury to such

1

SCHEDULE 14.1

SERVICES AVAILABLE FROM GENUITY
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Dedicated Internet Access

Dial Internet Access
Broadband Internet Access
‘Web Hosting

VPN Services

Managed Security Services
VOIP Services
Private Line Transport Services

ATM Transport Services
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**  Note: Certain material has been omitted pursuant to a request for Confidential Treatment and such material has

been filed separately with the SEC.,
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1
**Note: Cértain material has been omitted pursuant to a request for Confidential Treatment
and such material has been filed separately with the SEC.
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- " Allegiance" has the meaning set forth in the initial paragraph of the Amendment.

“'Amendment" has the meaning set forth in the initial paragraph of the Amendment.
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** Note: Certain material has been omitted pursnant to a request for Confidential Treatment and such material has been filed
separately with the SEC.

AMENDMENT ONE
TO
INTEGRATED NETWORK SOLUTION
PURCHASE AGREEMENT

THIS AMENDMENT ONE TO THE INTEGRATED NETWORK SOLUTION PURCHASE AGREEMENT dated
July 24, 2000 by and between Genuity Solutions, Inc, and Allegiance Telecom Company Worldwide (this * Amendment ") is entered
into as of September 29, 2000 (the " Effective Date ") by and between Genuity Solutions, Inc. with a principal business address at 3
Van de Graaff Drive, Burlington, Massachusetts 01803 (" Genuity ") and Allegiance Telecom Company Worldwide with a principal
business address at 1950 N. Stemmons Freeway, Suite 3026, Dallas, Texas 75207 (" Allegiance ") (collectively, the " Parties ").

In consideration for the progress made by Allegiance during the Beta Tests, and to provide initial capacity prior to the Production
Date, the Parties desire to Amend the Integrated Network Solution Purchase Agreement (the "Agreement").

It is the intention of the Parties to amend the Agreement to: (i) provide for a fourth (4 %) Beta Extension Period and therefore
allow for a'maximum of one hundred eighty (180) days of Beta Testing; (ii) revise the Implementation Plan to cause Allegiance to e
deliver capacity sooner in time; (iii) grant Genuity the right to require Allegiance, in the event that Allegiance is unable to meet the

.demands of the revised Implementation Plan or to fulfill Requests in accordance with the terms of the Agreement, to provide

substitute capacity, meeting the performance requirements and subject to the performance standards and credits contained in its
existing Master Service Agreement, as a substitute to delivery of required capacity (with the provision of such substitute capacity
being otherwise governed by the Agreement, and with any costs related to the provision of the substitute capacity to be included in the
Purchase Price of the Integrated Network Solution); (iv) revise the schedule of Purchase Price Payments to reflect the increased time
duration of the capacity requirements; and (v) grant Genuity the option, upon Allegiance's successful completion of the Beta Testing
and achievement of the Production Date, to terminate the Master Service Agreement or to allow it to continue to govern with respect
to the performance requirements of the Initial Required Capacity and the Substitution Capacity until May 1, 2000 at which time such
Master Service Agreement shall automatically terminate.

NOW, THEREFORE, in consideration of the mutual covenants, warranties, representations and promises contained herein and

- intending to be legally bound hereby, the Parties agree as follows:

Amendment

Definitions

o - Capitilized terms used in this Amendment shall have the meanings set forth below:

_ "Agreement" has the meaning set forth in the second paragmpﬁ of the Amendment,

i _ "‘Effgcﬁve Date" has the meaning set forth in the initial paragraph of the Amendment,

~ "Genuity" has the meaning set forth in the initial paragraph of the Amendment.

"Parties" means Genuity and Allegiance as detailed in the initial paragraph of the Amendment.

Confidential
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Terms

All terms of this Amendment shall supersede any conflicting terms set forth in the Agreement.
Any terms of the Agreement not expressly amended or replaced herein shall remain in full force and effect.

Section 1.1(b) of the Agreement shall be amended to allow for three (3) additional Beta Extension Periods rather than
two (2); for a total of four (4) Beta Extension Periods rather than three (3).

Section 1.1(e) shall be added to Article 1 of the Agreement and shall read as follows:

“During the Beta Test Period and any extensions thereof, and upon thirty (30) days written notice to Genuity,
Alegiance may change the NAS equipment to any approved equipment set forth in Schedule 5.1(a) or to such
other equipment as may be approved by Genuity from time to time."

Section 2.1 of the Agreement shall be amended by adding the following language at the end of such Section:

“As part of the Integrated Network Solution, Allegiance shall provide the Initial Required Capacity (as defined
below) and the Substitution Capacity (as defined below) to Genuity."

Section 2.4 of the Agreement shall be amended by inserting the following language before the last sentence of the first
paragraph of such Section:

“From September 1, 2000 until the earlier to occur of either (i) the Production Date or (u) February 9, 2001,
Allegiance shall prowde Genuity with PRI Services (the " Initial Required Capacity ") in accordance with the
Implementation Plan set forth below."

Section 2.4 of the Agreement shall be amended by replacing the last sentence of the first paragraph of such Section
with the following language:

"The Initial Required Capacity shall be converted by Allegiance in accordance with a mutually agreed upon
schedule and shall constitute partial satisfaction of the Minimum Required Capacity (the * Converted Capacity
. Such conversion shall occur on a one to twenty-four (1:24) ratio where one (1) PRI equals twenty-four

(24) Ports."

Confidential

AL Note' Certain material has been omitted pursuant te a request for Confidential Treatment and such material has been filed -

separately with the SEC.
- (8)  Section 2.4 of the Agreement shall be amended by replacing the existing Implementation Plan w1th the following

Implementation Plan:

Cumulative

Contract Initiat Converted Required Required
- Month Capaclty Capaclty Capaclty Capaclty
Month 1 *® ' *k ek
" Month 2 - o "
) >M01‘11h3 *¥ ' ok o
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Month 4 *K o ok
Month 5 ** ok ok
Month 6 _ * *k ok
Month 7 *% o ok

“ Month § L *% ok
Month 9 ik ok %
‘Month 10 - | % ' ok

| ﬁoem 1 | " “ -
Month 12 ** ok 3
Month 13-60 ' *¥ ok *k

(9) Section 2.4 of the Agreement shall be amen&ed by striking the final sentence of the second paragraph of such Section,

(lO) Section 2.4 of the Agreement shall be amended by addmg athird paragraph to such Section with the following
language:

MIf Allegiance fails to implement the applicable Converted Capacity, the applicable Required Capacity and the
applicable Cumulative Required Capacity by the Production Date, then Allegiance shall provide PRI Services.
as a substitution for the aforementioned capacities at ** to Genuity and as part of the Purchase Price (thie "
 Substitation Capacity"). IfAlleglanee utilizes Genuity paid-for backhaul services in lieu of its own, Allegiance
* #* for 5o long as such backhaul services are utilized. All such rebates shalt be offset against the next Purchase
- Price Payment in accordance with Section 3.2(c) ." .

Confidential

%% Note: Certain material has been omitted pursuant to a request for Confidential Treatment and such material has been filed
' separately with the SEC.

(11) - Section 2.4 of the Agreement shall be amended by adding a fourth paragraph to such Section with the following
language:

"“The Master Service Agreement (the " Master Service Ag;geement ") between BBN Corporation and Allegiance
- dated December 16, 1998 shall remain in effect with regard to the Initial Required Capacity and the Substitution
Capacity provided by Allegiance, but only with respect to any service level or other performance standard
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applicd to the PRI Services thereunder and any credits associated therewith. The terms of this Agreement shall
control for all other purposes pertaining to the Initial Required Capacity and the Substitution Capacity. Upon
the completion of the Beta Test Period where the Integrated Network Solution has met the Acceptance Criteria,
and Allegiance has achieved the Production Date, Genuity may, at its option, either terminate the Master
Service Agreement with no further obligation on either Party's part with respect to such agreement, with the
exception of items that survive the agreement as provided in Section 2 of said agreement, or may allow the
Master Service Agreement to remain in effect with regard to the service levels, performance criteria and credits
pertaining to the Initial Required Capacity and the Substitution Capacity until May 1, 2001, at which time, the
Master Service Agreement shall automatically terminate with no further obligation on either Party's part with
_tespect to such agreement, with the exception of items that survive the agreement as provided in Section 2 of
said agreement. Upon any termination of the Master Service Agréement, the service levels, performance criteria
and credits pertaining to the Initial Required Capacity and the Substitution Capacity shall survive and be
incorporated into this Agreement for purposes of evaluating and crediting the Initial Required Capacity and the
Substitution Capacity only. If Allegiance does not achicve the Production Date, and Genuity decides to
terminate the Agreement, Genuity, at its option, may choose to continue obtammg PRI Services from
Allegiance under the Master Service Agreement for its Term."

(12) Section 2.4(b) of the Agreement shall be amended by deleting the last sentence of such Section and replacing sald
sentence with the following language:

"In the event that a Request is deemed unfulfilled, Allegiance shall provide Substitution Capacity in the amount
necessary to fulfill such unfulfilled Request at ** to Genuity, and included in the Purchase Price. In the event
that Substitution Capacity is unavailable, then for cach month that such Request is unfulfilled by Allegiance,
Genuity shall offset against the next Purchase Price Payment an amount equal to the number of Ports in that
Request multiplied by either (a) **for the ** or (b) **."

' (13) Section 3.1(a) of the Agreement shall be amended by replacing the existing schedule with the following schedule:

Milestone Purchase Price Payment
wok *k
" ) *k
"ok ‘ C ok :

- iy
*k ) *% o

¥ Ll
i : ' - ‘ *% i
e

Confidential
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separately with the SEC,

http://sec.freeedgar.com/EFX_dI/EDGARpro.dlI?FetchFilingHTML1?Session]D=CRNE3OHOJ... 11/19/2003



-~

ALLEGIANCE TELECOM INC (Form: 10-K405, Received: 04/01/2002 17:29:10) Page 5 of 5
(14)  Section 3.2(c) of the Agreement shall be amended to include Section 2.4 amongst the section references.

(15) Section 14.1 of the Agreement shall be amended by adding the following language at the end of such Section:

"Notwithstanding the foregoing, Allegiance shall use jts ** "
(16)  Schedule A shall be amended by adding the following definitions:
"Initial Required Capacity" shall have the meaning set forth in Section 2.4 .
"Master Service Agreement" shall have the meaning set forth in Section 2.4 .
PRI Services" means PRI, collocation and backhaul services provided by Allegiance to Genuity.
"Substitution Capacity" has the meaning set forth in Section 2.4 .

(17) Schedule 10.6 of the Agreement shall be amended to reflect the revised Purchase Price Payment schedule. The
recalculation of the Schedule shall be performed in the same manner in which the original calculation was performed.

IN WITNESS WHEREOF , the Parties hereto have caused this Amendment to be executed by their duly authorized
representatives as of the date first above written.

GENUITY SOLUTIONS, INC. ALLEGIANCE TELECOM COMPANY WORLDWIDE
By: /s/ JEFFREY S, FEINBERG By: /s MARK B. TRESNOWSKI
- Name: Jeffrey S. Feinberg Name; Mark B. Tresnowski
Title: VP, Remote Access Implementation Title: SVP, General Counsel
Confidential
5
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** Note: Certain material has been omitted pursuant to a request for Confidential Treatment and such material has been filed
separately with the SEC,

AMENDMENT TWO
TO
INTEGRATED NETWORK SOLUTION
PURCHASE AGREEMENT

‘THIS AMENDMENT TWO TO THE INTEGRATED NETWORK SOLUTION PURCHASE AGREEMENT dated
July 24, 2000 by and between Genuity Solutions, Inc, and Allegiance Telecom Company Worldwide (this " Amendment ") is entered
into as of December 29, 2000 (the * Effective Date ") by and between Genuity Solutions, Inc, with a principal business address at 3
Van de Graaff Drive, Burlington, Massachusetts 01803 (" Genuity ") and Allegiance Telecom Company Worldwide with a principal
business address at 1950 N. Stemmons Freeway, Suite 3026, Dallas, Texas 75207 (" Allegiance ") (collectively, the " Parties ").

In consideration for the achievement of the Production Date by Allegiance, and to update and amend the Termination Schedule
based on such achievement, the Parties desire to Amend the Integrated Network Solution Purchase Agreement (the "Agreement").

It is the intention of the Parties to amend the Agreement to: (i) update and amend the Termination Schedule set forth in
Schedule 10.6 of the Agreement; (i) revise the Implementation Plan to reflect a Cumulative Required Capacity of ** for
December 2000 and a Cumulative Required Capacity of ** for January 2001; (m) finalize a revised Implementation Plan within
fourteen (14) Business Days of the execution of this Amendment.

NOW, THEREFORE, in consideration of the mutual covenants, warranties, representations and promises contained herein and
intending to be legally bound hereby, the Parties agree as follows:

Amendment
Definitions
Capitalized terms used in this Amendment shall have the meanings set forth bplow:
" Agreement" has the meaning set forth in the second paragraph of the Amendment.
" Allegiance" has the meaning set forth in the initial paragraph of the Amendment.

" Amendment™ has the meaning set forth in the initial paragraph of the Amendment.

‘"Business Days" shall have the same meaning as set forth in the Agreement.

“Effective Date' has the meaning set forth in the initial paragraph of the Amendment.

" "Genuity" has the meaning set forth in-the initial paragraph of the Amendment.

‘"Parties" means Genuity and Allegiance as detailed in the initial paragraph of the Amendment.

Terms

) “ " All terms of this Amendment shall supersede any conflicting terms set forth in the Agreement,
(2)  Any terms of the Agreement not expressly amended or replaced herein shall remain in full force and effect.

(3)  The Implementation Plan set forth in Section 2.4 of the Agreement shall be amended by replacing the Cumulative
Required Capacity of ** for Month 4 with **, and by replacing the Cumulative Required Capacity of ** for Month 5
with **,

4) The Parties intend to amend the Implementation Plan set forth in Section 2.4 of the Agreement further by agreeing to a
revision of such Implementation Plan within fourteen (14) Business Days of the execution of this Amendment.
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(5)  Schedule 10.6 of the Agreement shall be amended by replacing the second and third columns with the Termination
Value Schedule attached hereto.

IN WITNESS WHEREOF , the Parties hereto have caused this Amendment to be executed by their duly authorized
representatives as of the date first above written.

GENUITY SOLUTIONS, INC. ALLEGIANCE TELECOM COMPANY WORLDWIDE
By: /s/ JEFFREY S. FEINBERG ' By: /s/ CHRIS MALINOWSKI
Name; Jeffrey S. Feinberg Name: Chris Malinowski
Title: VP, Remote Access Implementation Title: Sr. VP, Strategic Sales
Confidential

** Note: Certain material has been omitted pursnant to a request for Confidential Treatment and such material has been filed
‘separately with the SEC,

TERMINATION VALUE SCHEDULE

Payment by

Genulty Payment Due

to Genulty Upon
) , Termination *
*k *k
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*k
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**  Note: Certain material has been omitted pursuant to a request for Conﬁdéntial Treatment and such material has
been filed separately with the SEC.

AMENDMENT THREE
170
INTEGRATED NETWORK SOLUTION
PURCHASE AGREEMENT

THIS AMENDMENT THREE TO THE INTEGRATED NETWORK SOLUTION PURCHASE AGREEMENT dated
July 24, 2000 by and between Genuity Solutions Inc. and Allegiance Telecom Company Worldwide (this ¥ Amendment "} is effective
as of December 31, 2001 (the " Amendment Effective Date ") by and between Genuity Solutions Inc. with a principal business address
at 225 Presidential Way, Woburn, Massachusetts 01801 (" Genuity ") and Allegiance Telecom Company Worldwide with a principal
business address at 9201 North Central Expressway, Dallas Texas 75231 (" Allegiance "} (collectively, the " Parties ).

"WHEREAS,, in consideration of the performance of the Parties under the Integrated Network Solution Purchase Agreement
dated July 24, 2000 as amended by Amendment One to the Agreement dated September 29, 2000 and Amendment Two to the
Agreement dated December 29, 2000 (collectively, the " Agreement ), the Parties have determined it to be in their best interests to
expand their existing relationship by increasing the scope and breadth of the Integrated Netwerk Solution; and

WHEREAS , the Parties desire to further amend the Agreement to include, without limitation, (i) a new Minimum Required
Capacity of ** Ports; (ii) a revised Implementation Plan reflecting the new Minimum Required Capacity of ** Ports; (iii) a revised
Purchase Price Payment Schedule; (iv) an updated and amended Termination Schedule; and (v} certain other revisions and additions.

NOW, THEREFORE , in consideration of the mutual covenants, warranties, representations and promises contained herein and
intending to be legally bound hereby, the Parties agree as follows:

Amendment
Definitions

Capitalized terms used in this Amendment shall have the meanings set forth below, All capitalized terms used herein but not
defined herein shall have the meaning set forth in the Agreement.

"Aéreement" has the meaning set forth in the preamble,
" Allegiance" has the meaning set forth in the initial paragraph of the Amendment.
- "Amendment" has the meaning set foﬁh in the initial paragraph of the Amendment.
"Amendment Effective Date" has the meaning set forth in the initial paragraph of the Amendment.
%+t hag the meaning set forth in Section (41) of this Amendment,
k" hag the meaning set forth in Section (29) of this Amendment,

" %% Overall Network Average" means, for a particular Performance Warranty metric, the average performance achieved with
respect to such metric by other vendors of **, excluding Genuity and any of its integrated network solution providers with the
exception of those providers that also provide dial-up access services directly to **, which provide services or solutions similar to the

‘Integrated Network Solution corresponding to such Performance Warranty metric covermg the same measurement period as the

corresponding Performance Warranty measurement period.

** Note: Certain material has been omitted pursuant to a request for Confidential Treatment and such material has
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"% " hag the meaning set forth in Section (42) of this Amendment.
" %% hag the meaning set forth in Section (42) of this Amendment.

"Credit Agreement" means the Credit and Guaranty Agreement, dated as of February 15, 2000, by and among Allegiance,
Allegiance Telecom, Inc., certain domestic subsidiaries of Allegiance Telecom, Inc. and the Lenders, as such Credit and Guaranty
Agreement may be amended or medified from time to time. The Credit Agreement is attached hereto as Exhibit A.

"Cumulative Required Capacity" has the meaning set forth in Section 2.4 of the Agreement, but includes ** and **,
"i* Configuration Accepthnce Criteria" has the meaning set forth in Section (5) of this Amendment,

""** Configuration Beta Benchmark and ** Configuration Beta Benchmarks" have the meaning set forth in Section (5) of
this Amendment.

"** Configuration Beta Tests™ has the meaning set forth in Section (5) of this Amendment.

"*** Configuration Beta Test Period" shalt mean: (a) the ** day ** period described in Section (3) of this Amendment; and
-(b) **day ** described in Section (5) of this Amendment which in total shall not exceed ** days.

% Configuration Production Date" means the date upon which Genuity has provided Allegiance with wriiten notice of the
successful conclusion of the ** Configuration Beia Test Period.

"DRANO" has the meaning set forth in Secfion (3) of this Amendment.

"Genuity" has the meaning set forth in the initial paragraph of the Amendment.

"Historical Data" has the meaning set forth in Sectior (5) of this Amendment.

"Hubbing Architecture" has the meaning set forth in Section (7) of this Amendment.

"LNP" means local number portability, as such term is generally understood in the telecommunications industry.
"Minimum Required Capacity" has the meaning set forth in Section 2.4 of the Agreement, but includes ** and **.
"New Equipment Beta Tests" has the meaning set forth in Section (5) of this Amendment.

sx% Beta Tests" has the meaning set forth in Section (4) of this Amendment,

" means any “*provided to Genuity by Allegiance in the **.

n&*" means any **provided to Genuity by Allegiance in the **,

“"Parties" means Genuity and Allegiance as detailed in the initial paragraph of the Amendment.

"'"Phase One" means, for each of the SS7 Beta Tests and the ** Configuration Beta Tests, the ** day ** described in Section (3)
and Section (3} of this Amendment respectively.

- "Phase Two'' means, for each of the SS7 Beta Tests and the *k Configuration Befa Tests, the ** which in tofai shall not exceed
** days in either case, described in Section (3) and Section (5) of this Amendment respectively.

"PM" shall mean Genuity's Program Manager.

"PRI Operating Platform" means services provided by Allegiance utilizing an Integrated Sérvices Digital Network-Primary
Rate Interface (ISDN PRI) based network infrastructure,

>
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**  Note: Certain material has been omitted pursuant to a request for Confidential Treatment and such material has
been filed separately with the SEC,

Wi hag the meaning set forth in Section (15) of this Amendment.

& has the meaning set forth in Section (15) of this Amendment.

"Serviceable Rate Centers" has the meaning set forth in Section (1.5) of this Amendment.

"SS7 Acceptance Criteria® has the meaning set forth in Schedule 1.2 of this Amendment.

"SS7 Beta Benchmark and SS7 Beta Benchimarks" have the meaning set forth in Section (3) of this Amendment.
"SS7 Beta Tests" has the meaning set forth in Section (3) of this Amendment.

"SS7 Beta Test Period" shall mean: (a) the ** period described in Section (3} of this Amendment; and (b) the ** day ** period
(s) described in Section (3) of this Amendment which in total shall not exceed ** days.

*SS7 Conversion Schedule" has the meaning set forth in Section (14) of this Amendment.
"SS7 Gateway Reporting Requirements" has the mcaﬁing set forth in Schedule 5.1(b) of this Amendment.

"SS7 Operating Platform™ means services provided by Allegiance utilizing a Signaling System Seven (SS7) based network
infrastructure.

"SS7 Production Date" means the date upon which Genuity has provided Allegiance with written notice of the successful
conclusion of the SS7 Beta Test Period.

"Third Party Provider" has the meaning set forth in Section (4) of this Amendment.

"Third Party Provider Services" means PRI and backhaul received by Allegiance from a Third Party Provider for purposes of
‘providing ** to Genuity.

Terms

‘(1) All terms of this Amendment shall supersede any conflicting terms set forth in the Agreement as heretofore amended.

(2)  Any terms of the Agreement as heretofore amended not expressly amended or replaced herein shall remain in full force and
effect. '

(3)  Section 1.2 shall be added to Article I of the Agreement and shall read as follows:

_ “Section 1.2 $§7 Beta Testing . Notwithstanding Section 2.3 of the Agreement, prior to implementing the Integrated Network
Solution utilizing an SS7 Operating Platform, the Parties will conduct beta testing of the SS7 Operating Platform (the " SS7 Beta Tests
*) in accordance with the testing criteria and procedures set forth below. The Parties shall in good faith initiate SS7 Beta Tests as soon
as practicable, The SS7 Beta Tests shall be commenced, performed and reviewed in accordance with the procedures, requirements and
_ criteria set forth in Schedule l 2. ‘

(a) SS7 Beta Test Perlod Following the ** of ** of the SS7 Beta Test Period, and followmg ** period of ** of the SS7 Beta

" Test Period thereafter, to the extent necessary (each such period, a " SS7 Beta Benchmark " and collectively, the * S57 Beta
Benchmarks ), Genuity's Director of Remote Access and Network Optimization (" DRANO ") and the Allegiance Project
Executive will meet to review the results of the SS7 Beta Tests and to determine whether or not the Integrated Network
Solution utilizing an SS7 Operating Platform has met the SS7 Acceptance Criteria.

(b) Achievement of SS7 Production Date. If Genuity determines that the SS7 Beta Tests demonstrates that the Integrated
Network Solution utilizing the SS7 Operating Platform meets the
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**  Note: Certain material has been omitted pursuant to a request for Confidential Treatment and such material has
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SS7 Acceptance Criteria, Genuity will notify Allegiance in writing that the SS7 Beta Test Period is concluded and the SS7
Production Date has been achieved.

(c) SS7 Beta Benchmarks and Conclusion. In accordance with the terms set forth in Section I.2(q} , during Phase Two of the
3 §87 Beta Tests, Genuity shall promptly notify Allegiance of the performance of the Integrated Network Solution utilizing the
SS7 Operating Platform following each SS7 Beta Benchmark for the duration of the SS7 Beta Test Period until such time as
Genuity determines that the Integrated Network Solution utilizing the SS7 Operating Platform either has met the SS7
Acceptance Criteria as set forth in Schedule 1.2 of this Amendment and achieved the SS7 Production Date, or has failed to
meet the 857 Acceptance Criteria as set forth in such Schedule and has failed to achieve the S87 Production Date, If Genuity
- determines that the SS7 Beta Tests demonstrate that the Integrated Network Solution utilizing the S§7 Operating Platform does
not meet the SS7 Acceptance Criteria as defined in Schedule 1.2, Genuity will notify Allegiance in writing of said faiture
) “within five (5) days of the completion of Phase Two of the SS7 Beta Tests, and Genuity will either notify Allegiance that it
' will proceed as if the SS7 Production Date has been achieved or, otherwise, Allegiance will continue to provide the Integrated
Network Solution using the existing PRI Operating Platform at no additional cost to Genuity beyond the Purchase Price.

* {d) Disputes Arising from Genuity's Determination of Failure. If & dispute arises regarding Genuity's determination that the
587 Operating Platform has failed to meet the SS7 Acceptance Criteria based on Genuity's interpretation of the data contained
-in the pertinent performance reports, Allegiance shall have the right, as in any dispute under the terms of this Agreement, to -
dispute such interpretation pursuant to Article XIIT and the procedures set forth in Schedule 13.1. Until such time as the dispute
is resolved and Allegiance meets the SS7 Acceptance Criteria, Allegiance will not be deemed to have achieved the SS7
Production Date and will continue to provide the Integrated Network Solution utilizing the existing PRI Operating Platform at
‘no additional cost to Genuity beyond the Purchase Price. For purposes of this Section 1.2 , "pertinent performance reports”
shall mean those reports set forth in Schedule 2.6(a) of this Agreement and Schedule 1.2 of this Agreement,

(e)  Costs Associated with the SS7 Beta Test Period. Any costs associated with the SS7 Beta Tests shall be deemed to be
inctuded in the Purchase Price."

(4)  Section 1.3 shall be added to Article I of the Agreement and shall read as follows:

! " Section 1.3 ** Beta Testing. Prior to implementing any ** utilizing any third party service provider (each a * Third Party
Provider ), Allegiance, with the cooperation of such Third Party Provider and Genuity, may elect to conduct beta testing of such **
(the " ** Beta Tests ") and Allegiance shall determine whether or not the Third Party Provider has achieved the necessary criteria to
enter into production, In order to facilitate any such ** Beta Tests, Genuity agrees to:

(a)  provide maintenance windows as necessary;
4 -. (b provide LOA/CFA to commence ** Beta Testing;
. {c)  migrate traffic to the ** Beta site; and

(d)  provide reporting in Genuity's possession pertaining to any performance criteria.

) .. . Any costs associated with the ** Beta Tests shall be the responsibility of Allegiance; provided however, Genuity shall not charge
-Allegiance for any costs associated with its participation in the ** Beta Tests as described above."
4
3.
)
. ** Note: Certain material has been omitted pursuant to a request for Confidential Treatment and such material has

~ . been filed separately with the SEC.

- (5)  Section 1.4 shall be added to Article I of the Agreement and shall read as follows:
b .
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" Section 1.4 New Equipment Beta Testing. Prior to implementing the Integrated Network Solution, or any component thereof,
utilizing any equipment, configurations, architectures or other technology that has not been subjected to beta testing pursuant to
Section 1.1 or Section 1.2 , which is considered to be a new technology not already in use on the Network, and with Genuity approval,
Allegiance shall submit such equipment, configuration, architecture or other technology to beta testing (" New Equipment Beta Tests
*) in accordance with testing criteria and procedures which shall be developed on a case by case basis, but which shall be comparable
to the timeframes, performance metrics and testing procedures set forth herein. Genuity's approval regarding submission of such
equipment, configuration, architecture or other technology to New Equipment Beta Testing shall not be unreasonably withheld or
delayed. Notwithstanding the foregoing, the **and** shall be the subject of beta testing as discussed below in Section 1.4(b) .

(a) ** Configuration. If Allegiance desires to use the ** configuration and to submit such configuration to New -

Equipment Beta Testing (the " ** Configuration Beta Tests *'), the following criteria, and only the following criteria, must be

met;

@

(i)

. (i)

(iv)

Phase One of the ** Configuration Beta Tests. Simultancously with ** of the SS7 Beta Tests, the Parties shall
undertake ** configuration. Such **shall take place for a period of **days, after which time, the Parties shall jointly
develop and submit a plan to *"‘, based on the performance data gathered, for purposes of identifying and aiding the
Parties and ** in correcting any issues which may exist. Notwithstanding the foregoing, ** of the ** Configuration
Beta Tests shall proceed immediately following the ** day period described in this Section, irrespective of whether any
issues identified as a result of the data gathering described in this Section have been corrected; and

** of the ** Configuration Beta Tests. Subsequent to ** of the ** Configuration Beta Tests, ** of the **
Configuration Beta Tests shall commence, during which the ** configuration must perform on average in accordance
with the Performance Warranties contained in Schedule 2,6(a) and the Technical Specifications set forth in

Schedule 5.1(b) for a ** of ** days (collectively the * ** Configuration Acceptance Criteria™). In no event shall ** of
the ** Beta Test exceed ** days.

** Configuration Beta Test Period. Following the ** days of ¥* of ** Conﬁgurahon Beta Test Period, and following
each ** days of ** of the ** Configuration Beta Test Period thereafier, to the extent necessary, (each such period, a "

© ** Configuration Beta Benchmark " and collectively, the " ** Configuration Beta Benchmarks "), Genvity's DRANO

and the Allegiance Project Executive will meet to review the results of the ** Configuration Beta Tests to determine
whether or not the Integrated Network Solution uuhzmg the ** conﬁguratlon has met the ** Configuration Acceptance
Criteria,

** Configuration Beta Benchmarks and Cunclusion. In accordance with the terms set forth in Section 1.4(e)(iii) of
this Agreement, during ** of the ** Configuration Beta Tests, Genuity shall promptly notify Allegiance of the
performance of the Integrated Network Solution utilizing the ** configuration following each ** Configuration Beta
Benchmark for the duration of the ** Configuration Beta Test Period until such time as Genuity determines that the
Integrated Network Solution utilizing the ** configuration either has met the ** Configuration Acceptance Criteria and
achieved the ** Configuration Production Date, or has failed to meet the ** Configuration Acceptance Criteria and has
failed to achieve the ** Configuration Production Date. If Genuity determines that the ** Configuration Beta Tests
demonstrate that the Integrated Network Solution utilizing the ** configuration does not meet the ** Configuration
Acceptance Criteria, Genuity will notify Allegiance in writing of said failure within five (5) days of the completion of
** of the ** Configuration Beta Tests, and

**  Note: Certain material has been omitted pursuant to a request for Confidential Treatment and such material has

been filed separately with the SEC.

Genulty will either notify Allegiance that it will proceed as if the ** Conﬁgurauon Production Date has been achieved or,
otherwise, Allegiance will continue to provide the Integrated Network Solution using the existing ** configuration at no
.additional cost to Genuity beyond the Purchase Price.

@

“hitp://sec freeedgar.com/EFX_dI/EDGARpro.dll?FetchFilingHTML1?Session] D=CRNE30OHOtJL.. 11/19/2003

Implementatibu of the ** Configuration. The implementation of the ** configuration shall occur no carlier than **,

If the Integrated Network Solution utilizing ** configuration fails to operate in accordance with the Performance

Warranties set forth in Schedule 2.6(a) of this Agreement following Allegiance's deployment of the Integrated Network

. Solution utilizing the ** configuration in a production environment, promptly following Genuity's request, Allegiance

will defer continued deployment of the Integrated Network Solution utilizing such ** configuration while the Parties

“jointly conduct a root cause analysis for a period that will not exceed twenty (20) days. If the Parties determine during

such twenty (20) day period that the ** configuration, and not some other aspect of the network, has caused the
Integrated Network Solution to fail to operate in accordance with the Performance Warranties set forth in Schedule 2.6
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ALLEGIANCE TELECOM INC (Form: 10-K405, Received: 04/01/2002 17:29:10) Page 6 of 23

{a) of this Agreement, then Allegiance shall continue to defer its deployment of such ** configuration until such time
as the operational problems have been resolved or the Integrated Network Solution utilizing the ** configuration can be
demonstrated to operate in accordance with the Performance Warranties set forth in Schedule 2.6(a} of this Agreement.

(b) **.

@) Within thirty (30) days following the Amendment Effective Date, Genuity shall provide to Allegiance all data
reasonably available to Genuity including, without limitation, the contents of that certain report that was presented to
** by Genuity, and the historical performance data pertaining to the ** and ** equipment in Genuity's network
(collectively, the * Historical Data "'). In the event the Integrated Network Solution fails to meet the Performance
Warranties contained in Section 2.6(a) and if Altegiance is able to prove to Genuity's reasonable satisfaction that such
performance failures were directly caused by the ** and/or the ** then Allegiance shall not be subject to Performance
Warranty Remedies under this Agreement or a claim for breach by Genuity based on such performance failures.

(ii)  The ** and ** shall be subject to separate ** day ** beta trials in which each piece of equipment shall perform ** for
such ** day period in accordance with the Performance Warranties set forth in Schedule 2.6(a) and the Technical
Specifications set forth in Schedule 5.1(b) . Genuity shall have the right to audit the site and installation of the
equipment."
(6)  Section 2.1 shall be renumbered to become Section 2.1(a).

@ Section 2.1(b) shall be added to Article IT of the Agreement and shall read as follows:

" (b) Hubbing Architecture, The hubbing architecture utilized in providing the Integrated Network Solution shall be as set forth

| in Schedule 2.1(b) (the " Hubbing Architecture *). Allegiance shall not provision the Integrated Network Solution with an architecture

other than the one set forth in Schedule 2.1(b} without the express written consent of Genuity, Notmthstandmg the foregoing,

- Allegiance may modify the Hubbing Architecture if such modification does not impact the latency or increase the bandw1dth of the

Integrated Network Solution, and with ** days advance written notice to Genuity."
(8) - Section 2.2 of the Agreement shall be amended by adding to the existing sentence the following language:
w(the " Network Services ") “and the Third Party Provider Services"...

6

**  Note: Certain material has been omitted pursuant to a request for Confidential Treatment and such material has

’been ﬁled separately with the SEC,

"(9)  The first sentence of the second paragraph of Section 2.3 of the Agreement shall be amended and replaced in its entirety with

the following:

"Upon Allegiance's written request, which request shall not be delivered to Genuity prior to the expiration of the first ** of Phase
Two of the SS7 Beta Test Period, Genuity shall develop modifications o its existing tool set to be compatible with a NFAS :
configuration, and such development shall be completed within ** days following the commencement of Phase Two of the SS7 Beta

“Test Period."

‘ A__(IO) Sectlons 2.4(a), (b), (c), (d), (), (f) and (g) shall be renumbered and become Sections 2.5(a), (B), (c), (d), (e), () and (g)

Accordingly, former Section 2.5 and Section 2.6 shall be renumbered and become Section 2.6 and Section 2.7 , respectively.
All other Section references contained in the Agreement shall be deemed to be updated as appropriate.

o (1 1)  The first paragraph of Section 2.4 beginning "Genuity will, from time to time request” shall be renumbered and become a new

Section 2.4(a) and shall be amended by replacing the second sentence of such Section with the following:

“Dm'mg the Term, Genuxty wili request, and Allegiance will implement, a minimum of ** Ports (the " Minimum Reguired

- Capaaty “) in accordance with the Imptementation Plan. The new Minimum Required Capacity shall consist of ** Ports of ¥* and **
~ Ports of **."

(12) The fourth sentence of the former Section 2.4 shall be amended and restated in its entirety with the following:

 hitp://sec.freeedgar.com/EFX_dIVEDGARpro.dl?FetchFilingHTML1?SessionID=CRNE30HOUL.. 11/19/2003
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“If Genuity desires to exceed the Minimum Required Capacity, Genuity shall **. For purposes of this Section 2.4 , "comparable
ratio" shall mean that Genuity shall have the ability to increase the percentage ratio of ** to **, but not of ** fo **. Notwithstanding
the foregoing, if the ** configuration fails to meet the criteria set forth in Section 1.4(a) of this Agreement, and Genuity chooses not to
deploy such ** configuration based on such failure, then if Genuity desires to exceed the Minimum Required Capacity, Allegiance
shall determine the pricing it will offer to Genuity for such capacity in excess of the Minimum Required Capacity on a case by case
basis, and Allegiance shall have no obligation to provide Genuity with such excess capacity, and Genuity shall have no obligation to
accept the capacity in excess of the Minimum Required Capacity at such pricing if Genuity disapproves of such excess capacity
pricing."

(13)  The former Section 2.4 of the Agreement (now Section 2.4(a} ) shall be amended by replacing the existing Implementation
Plan with the following Implementation Plan:

~ ¥*  Note: Certain material has been omitted pursuant to a request for Confidential Treatment and such material has
been filed separately with the SEC.

IMPLEMENTATION PLAN
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(14)  The former Section 2.4 of the Agreement shall be amended by adding the following sentence at thie end of such Section:

“Int fio event shall Substitution Capacity be a remedy for a failure to implement either ** or **,"

[z

~ "(a) Subission of Requests for Required Capacity . Except for Genuity's first request for Required Capacity after the
- Production Date or as may otherwise be agreed to by the Parties, Gennity will submit to Allegiance requests for Ports that will
satisfy the Required Capacity (each, a " Request " and, collectively, the " Requests ") until Genuity has reached the Minimum
Required Capacity. '

Requests by Genuity may include an amount of capacity not to exceed ** percent ** preater than that which Genuity desires to

. be implemented in the months covered by such Requests. The purpose of this excess capacity is to allow a greater "candidate
pool" from which Allegiance may choose to implement the capacity required by Genuity for the months covered by the -
Request. Allegiance may only implement any excess capacity beyond the Cumulative Required Capacity contemplated by the i
Implementation Plan for the period covered by the Request upon express written consent by Genuity. However, any such

* excess capacity which has not been implemented by Allegiance in the applicable months covered by the Request with the
express written consent of Genuity must be implemented by Allegiance in the ** months following the period covered by the
Request, :

- http://sec.freeedgar.com/EFX_dIVEDGARpro.dil?FetchFilingHTML1?SessionID=CRNE3OHO0tL.., 11/19/2003
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Requests wilt be placed only in the rate centers defined as serviceable and set forth on Schedule 2.5(a).1 (the " ** ") and
Schedule 2.5(a).2 (the " ** *) {collectively, the " Serviceable Rate Centers ) which shall be updated by Allegiance from time
to time. Genuity shall not have the right to Request ** after ** without the consent of Allegiance. Such consent shall not be
unreasonably withheld or delayed. Genuity shall have the right to request that additional rate centers be added

8

**  Note: Certain material has been omitted pursuant to 2 request for Confidential Treatment and such material has
been filed separately with the SEC.

to Schedule 2.5(a).1 and Schedule 2.5(a).2 . Upon such request by Genuity, Allegiance shall use commercially reasonable
efforts to respond to such request as soon as practicable, but in no event shall Allegiance respond later than sixty (60) days
after receipt of such request, and Allegiance shall either: (i) accept said request and update the appropriate Schedule with the
additional rate center(s); or (if) accept said request conditioned upon Genuity's acceptance of any actual incremental cost
associated with the addition of the requested rate center(s).

Each Request will be submitted at least ¥* days prior to the target delivery date, which target delivery date will in aH cases be
the ** of the month (the " Target Delivery Date ") except for the months of ** in which the Target Delivery Date will be the
**-day of each such month, Any Request received by Allegiance in ** of ** and/or for implementation within the first **
months of ** shall not be required to be received ** days prior to the Target Delivery Date. However, Genuity shall provide
Allegiance with a Request for any ** which shall be implemented in ** or **, as set forth in the Implementation Plan, by **.

) Each Request will set forth the: (i) Serviceable Rate Centers where the Ports will be provided; (ii) Target Delivery Date; and
(iii) quantity of Ports. Further, with the exception of the ** and the ** to be implemented in December 2001 and the ** months
of **, each Request for new ** or new ** requiring LNP shall include a six (6) digit call data number which shall be provided
** days prior to the Target Delivery Date, and again at intervals of ¥*days, ** days and ** days prior to the Target Delivery
Date. For any Request for ** or ** requiring LNP which is to be implemented in the ** months of ** the six (6) digit call data
number shall be provided on ** In the event that the six (6) digit call data provided by Genuity is inaccurate and the inaccuracy
of such six (6) digit call data directly causes Allegiance to provision inadequate trunking, and therefore violate any of the
Performance Warranties under this Agreement or to default with regard to its delivery obligations set forth herein, Allegiance
shall not be subject to any Performance Warranty Remedies associated with such Performance Warranties, any offsets in the
form of credits associated with any failure to deliver or a claim for breach by Genuity based on such performance or delivery
failures as a result thereof, subject to the time limits and requirements set forth below. As soon as Allegiance becomes aware
that any six (6) digit call data provided by Genuity is inaccurate, Allegiance, acknowledging that time is of the essence, shall -
Y use commercially reasonable efforts to cure any delivery defaults or Performance Warranty violations caused by the inaccurate
) six (6) digit call data. In no event shall such cure period exceed ** days from the date of receipt of live traffic for any new **
-or ** requiring NP, and in no event shall Allegiance be exempted from Performance Warranty Remedies, delivery failure
.offsets or claims of breach by Genuity based on such performance or delivery failures as a result thereof beyond such ** day
period. For purposes of this Section 2.5(a) , inaccurate call data shall mean that Genuity provided Allegiance with six (6) digit ;.].
- call data which: (i) contained the wrong city; (ii) was outdated; or (iii) which when regenerated and matched agamst its \
original source, does not match the data contained in such original source, -

Each Request will be clearly marked as such, and will be delivered by Genuity through electronic mail or by hand delivery to

. the individuals designated by Allegiaqcc. Each Request will be subject to acceptance by Allegiaiice before it will become
effective. All"egtance will notify Genuity within ten (10) days of the receipt of each Request of its acceptance of the Request. If
no notice is received by Genuity within said time period, then the Request will be deemed to have been accepted by

o - Allegiance.
L: - i
¥ . .
If_any Request that complies with the requirements of this Section is rejected by Allegiance, then for every month that said
Request is rejected by Allegiance, Genuity shall offset against the next Purchase Price Payment an amount equal to the number
of Ports in that Request multiplied by either (a) ** dollars ** for the ** and ** such** or (b) ** dollars ** for each **
thereafter. After a Request is placed by Genuity and accepted by Allegiance, Genuity may modify the Request by
Jo . ' 9

** Note: Certain material has been omitted pursuant to a request for Confi dential Treatment and such material has
) “been filed separately with the SEC.
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submitting to Allegiance a written change order (a " Change Order *) to reallocate the number of Poris located within certain
Serviceable Rate Centers. Change Orders: (i) cannot reallocate more than ** percent ** of the Ports subject to the original
Request; (ii) must be submitted at least: (A) ** days before the original Target Delivery Date in the case of ** or ** that is
being relocated to **; (B) ** days before the original Target Delivery Date in the case of relocation of other ** or (C) ** days
before the original Target Delivery Date in the case of relocation of ** or more Ports to a different Serviceable Rate Center;
and (jii) will have a mutually agreed revised Target Delivery Date."

{16)  The former Section 2.4(b) of the Agreement (now Section 2.5(h) ) shall be amended by adding the following sentence at the
end of the section:

"Notwithstanding anything contained herein to the contrary, in no event shall Allegiance be subject to: (a) any delivery offsets
in the form of credits or a claim of breach by Genuity for non-fulfillment of a Request associated with the implementation for
** or ** or (b) Performance Warranty Remedies or a claim of breach by Genuity based on Performance Warranties or delivery
obligations with respect to Ports requiring LNP in ** and **2, unti] **.*

(17) A new Section 2.4(b) shall be added to Article II of the Agreement and shall read as follows:

" (b) ** Utilizing SS7 Operating Platform. Upon successful completion of the SS7 Beta Tests and achievement of the SS7
Production Date, but no earlier than *¥, the ** may be delivered using Ports implemented utilizing the SS7 Operating
Platform. Otherwise, the ** shall be delivered using Ports implemented utilizing the existing PRI Operating Platform, or the
NFAS configuration after completion of the SS7 Beta Test Period if the Integrated Network Solution utilizing the SS7
Operating Platform fails to meet the SS7 Acceptance Criteria set forth in Schedule 1.2 and thereby fails to achieve the SS7
Production Date, and only after successful. completion of NFAS beta testing. The Parties agree that certain existing ** shall be
converted from the PRI Operating Platform to the SS7 Operating Platforin in accordance with a conversion schedule to be
developed by the Parties after the successful completion of SS7 Beta Testing and the first successful implementation of the
Integrated Network Solution utilizing the SS7 Operating Platform thereafter (the " 8§57 Conversion Schedule ™), but in no event
shall the ** be converted from a PRI Operating Platform to a S$7 Operating Platform at a conversion rate of more than **
until Allegiance has proven the stability of the SS7 conversion process to Genuity's satisfaction. Genuity acknowledges that
the ** limitation contained in the preceding sentence may dictate the order in which markets may be converted to the SS7
‘Operating Platform . If the Integrated Network Sclution utilizing the SS7 Operating Platform fails to operate in accordance
with the Performance Warranties set forth in Schedule 2.6(a) of this Agreement following Allegiance's deployment of the
Integrated Network Solution utilizing the SS7 Operating Platform in a production environment, promptly following Genuity's
request, Allegiance will defer continued deployment of the Integrated Network Solution utilizing such SS7 Operating Platform
while the Parties jointly conduct a root cause analysis for a period that will not exceed ** days. If the Parties determine during
such ** day period that the SS7 Operating Platform, and not some other aspect of the network, has caused the Integrated
"Network Solution to fail to operate in accordance with the Performance Warranties set forth in Schedule 2.6{a) of this
Agreement, then Allegiance shall continue to defer its deployment of such §S7 Operating Platform until such time as the

- operational problems have been resolved or the Integrated Network Solution utilizing the SS7 Operating Platform can be
demonstratcd to operate in accordance with the Performance Warranties set forth in Schedule 2.6(a) of this Agreement.”

. (18)  The former Section 2.4(c) of the Agreement (the new Section 2.5(c) ) shall be amended by replacing the first sentence with the
Co followmg sentence:

"Genuity may cancel or reschedule a Requcst, without penalty, by providing Allegiance notice: (i) ** days before the
original Target Delivery Date in the case of ** or ** Capacity that is being -

10

. %% Naote: Certain material has been omitted pursuant to a request for Confidential Treatment and such material has -
- been filed separately with the SEC.

relocated to *¥; (ii) ** days before the original Target Delivery Date in the case of relocation of other ** or (iii) ** days before
the original Target Dehvcry Date in the case of relocation of ** or more Ports to a different Serviceable Rate Center. If no
relocation of Ports is occurring, then Genuity may cancel or reschedule a Request, without penalty, by providing Allegiance
notice: (i) ** before the original Target Delivery Date in the case of **; or (ii) ** before the original Target Delivery Date in
the case of **."

: (1'9.) A new Section 2.4(c) shall be added to Article IT of the Agreement and shall read as follows:

o " (c) ** and **, The Required Capacity, the Cumulative Required Capacity and the Minimum Required Capacity may be _
*hitp://sec.freeedgar.com/EFX_dIW/EDGARpro.dlI?FetchFilingHTML1?Session]lD=CRNE30HOtL... 11/19/2003
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(20)

@

@)

satisfied using a combination of ** and **."
Section 2.4(d) of the Agreement shall be amended, renumbered as Section 2.5(d} and restated in its entirety fo read as follows:

" (d) Delivery and Installation . Prior to the delivery of Ports, Allegiance will complete such initial tests as it deems necessary
to determine that the Ports will meet the Acceptance Criteria. Upon Allegiance's good faith determination that the Ports meet
the Acceptance Criteria, Allegiance will deliver and install the Ports to the Serviceable Rate Center(s) designated in the
Request. Upon successful implementation, AHlegiance will provide to Genuity notice that it has completed installation and that
the Ports are ready for Genuity acceptance testing. As used herein, " Acceptance Criteria " means that the Ports introduced into

_ the Integrated Network Solution function such that: (i) not more than the ** percent ** is in the applicable rate center, and not

more than the ** percent ** in the applicable rate center; (ii) not more than the ** percent ** is in the applicable rate center,
and not more than the ** is the ** in the applicable rate center and (iif) not more than the ** is in the applicable rate center,
and not more than the ** is the only provider in the applicable rate center. -

With regard to the Acceptanée Criteria set forth above, if Allegiance **

The former Section 2.4(e) of the Agreement (now Section 2.5(e) ) of the Agreement shall be amended by adding the following
language at the end of such section:

"Notwithstanding the foregoing, the Parties acknowledge and agree that with regard to the December 2001 ** to be
implemented by Allegiance and actually installed by Allegiance on or before **, the timeframes for commencing acceptance
testing will be extended to no later than **. If such ** achieves Final Acceptance as a result of testing conducted during the
initial Acceptance Period, then ** shall be deemed to have achieved Final Acceptance in De¢ember 2001, Once Genuity has

-commenced acceptance testing as required by this Section 2. 5(e) all other terms and conditions set forth herein and set forth
_in Section 2.5(f) below shall apply."

The former Section 2.4(g) of the Agreement (now Section 2.5(g) ) of the Agreement shall be amended by replacing such
Section in its entirety with the following language:

* (g) Operational Commitment.

@) Genuity shall **; provided that the foregoing shall **. The aforementioned operational commitments shall not
apply to Ports which are decommissioned as a result of: (A) Allegiance's failure to meet Performance
Warranties under the terms of this Agreement; (B) Allegiance's failure fo meet implementation obligations
under the terms of this Agreement or (C) with the exception of the events described below in this Section, any
other event which would give rise to a reduction in capacity under the terms of this Agreement.
Notwithstanding anything contained herein to the contrary, the opcratlonal commitments shall apply to Ports
which are decommissioned as a result of: (X) Genuity's ** as set forth in Section 4.1 of this Agreement; (Y) a
Business Downturn as set forth in -

11

e Note: Certain material has been omitted pursuant to a request for Confidential Treatment and such material has

been filed separately with the SEC.

Section 4.3 of this Agreement or (Z) any of the events set forth in Section 14.5 of this Agreement.

(i)  Notwithstanding Section 2.5(g)(i) above, Genuity shall have the right to relocate a Port in operation at any time
during the Term of the Agrcement upon proper notice as described in the following sentence and payment of
reasonable expénses in connection with Ports that have not satisfied the appropriate operational commitment,
provided however, Genuity must maintain the applicable Cumulative Reqmred Capacity. Proper notice shall be:
(A) ** days in the case of ** or ** that is being relocated to **; (B) ** days in the case of relocation of other
. or (C) ** days in the case of relocation of ** or more Ports to a different Serviceable Rate Center. For
purposes of this Section, reasonable expenses shall mean reasonable, verifiable and actual out-of-pocket
expenses and associated taxes, if any, incurred by Allegiance, but excluding Allegiance's overhead costs (or
allocations thereof), admlmsttatwe expenses or other markups,

(iii)  Genuity shall only be required to maintain its operatloual commitment as set forth above if Allegiance
implements the Cumulative Required Capacity for each month as set forth in the Implementation Plan, If
Allegiance fails to implement the Cumulative Required Capacity for any given month, provided such failure is

http://sec.frecedgar.com/EFX_dIVEDGARpro.dil?FetchFilingHTML1?SessionID=CRNE3OHOtJ... 11/19/2003
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not due to anry act or omission on the part of Genuity which causes such failure, including, without limitation,
Genuity's failure to issue Requests in accordance with the Cumulative Required Capacity as set forth in the
Implementation Plan, then as to the capacity not implemented, Genuity shall have the right to reduce its
operational commitment for that month, and for any subsequent month(s) for which Allegiance fails to
implement the Cumulative Required Capacity on a month by month basis. For example, if Allegiance
implements ** of the required ** Ports of ** for April 2002 in April 2002, and implements the balance of such
** in May 2002, the operational commitment for the ** Ports would be **, but the operational commitment for
the ** Ports would be ** Notwithstanding the foregoing, the operational commitment shall not be reduced as
described above with respect to capacity to be implemented in December 2001, January 2002 and

February 2002 unless such capacity has not been implemented by March 2002, at which time the month by
month reduction of the operational commitment shall begin to apply with respect to any then-undelivered
capacity for such months."

Section 2.6(d) shall be added to the Agreement and shall read as follows:

" (d) ** Performance. In addition to the Performance Warranty Remedies and other remedies provided in this Arficle IT , in
the event that any ** should (i) fail fo meet any Tier 1 Performance Warranties (with the exception of Abnormal Disconnects)
for any ** months, or **, (ii) fail to meet any Tier 2 Performance Warranties for any ** or (iii) fail to meet the Performance
Warranty for ** for **, then Genuity shall have the right to cause Allegiance to provide such affected ** through another Third
Party Provider at ** within one hundred twenty (120) days of the aforementioned failure(s). If either: (i) Allegiance fails to
secure another such Third Party Provider to provide the affected ** within such one hundred twenty (120) day period or (ii) the
** provided by the new Third Party Provider fails to meet the Performance Warranties as set forth above, Allegiance shall not

"have the right to secure another Third Party Provider to provide such affected ** and Genuity shall have the right to remove

from operation any affected Ports being provided by a Third Party Provider failing to meet the Performance Warranties with
respect to the affected Ports without charge, thereby reducing the Minimum Required Capacity and the Cumulative Required
Capacity, and a corresponding amount of the Purchase Price, without further obligation or liability. Further, if any ** is not
implemented in accordance with Section 2.4 and Section 2.5 of this Agreement due to consistent or chronic implementation
failures on the part of a Third Party Provider which constitute ** percent ** of that Third Party Provider's total implementation

12
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** Note: Certain material has been omitted pursuant to a request for Confidential Treatment and such material has
been filed separately with the SEC.

obligations, Genuity shall have the right to cause Allegiance to provide all future ** through another Third Party Provider at **
within one hundred twenty (120) days of the aforementioned failure(s)."

Section 2. 6(é) shall be added to the Agreement and shall read as follows:

" (€) Interface Agreement/Qperating Procedures. The Parties as well as any Third Party Provider shall adhere to and
perform in accordance with the Interface Agreement/Operating Procedures document, The Parties understand that such

‘document is a fluid document, and may be altered or modified without amending this Agreement."

Tﬂe Purchase Price Payment Schedule set forth in Section 3.1(a) of the Agreement shall be amended and replaced in its
entirety with the following schedule: Co

"Purchase Price Payment Schedule*

*
*
"k
*
*x
*k
**
k¥
¥
¥
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Total Payments $ 550,837,822

26)

New pricing shall be effective for all capacity as of **, and capacity implemented prior to the Amendment Effective Date shall
be at the pricing set forth in the Agreement until such time."

All language following the Purchase Price Payment Schedule in Section 3.1(a) of the Agreement shall be deleted in its entirety,
with the exception of the final paragraph in such Section which shall be amended and restated in its entirety as follows:

"For each additional ** bps of average bandwidth available at peak per user outbound ** per Port that Genuity requests
Allegiance to provide hereunder, Allegiance shall provide such additional bandwidth at a charge to Genuity of ** per Port per
month for the ** bps of such bandwidth requested by Genuity, and at a charge to Genuity of ** per Port per month for ** bps
of such bandwidth requested by Genuity thereafter."

Section 3.1(a) of the Agreement shall be further amended by adding the following language directly subsequent to the
Purchase Price Payment Schedule:

"The Parties agree to meet at least sixty (60) days prior to the date a Purchase Price Payment is due to reevaluate and revise in

good faith the Purchase Price Payment Schedule set forth in this Section 3.1(a) and the termination value set forth in o
Schedule 10.6 of this Agreement based on the actual implementation which has occurred (provided that Genuity shall be "
required to maintain the applicable Cumulative Required Capacity to the extent acteal implementation is less than the

applicable Cumulative Required Capacity as a result of Genuity's failure to Request Ports in accordance with the terms of the
Agreement), and any offsets due Genuity based on its rights under the terms of this Agreement, Genuity shall have the right to

offset against the Purchase Price Payment due in September 2002, an amount equal to the value of the Cumulative Required

13

** Note: Certain material has been omitted pursuant to a request for Confidential Treatment and such material has

been filed separately with the SEC,

@n

Capacity not delivered in December 2001, January 2002 and February 2002, Any revision of the aforementioned Schedules
shall only be effective upon mutual agreement by the Parties, and only after being reduced to writing and signed by both

Parties. If Allegiance and Genuity, in good faith, do not agree on the actual implementation which has occurred, the Requests

which have been placed relative to the Cumulative Required Capacity Requirements, the aforementioned offsets or the
revisions to be made to either the Purchase Price Payment Schedule or the fermination value set forth in Schedule 10.6 of this
Agreement, either Party shall have the right, as in any dispute under the terms of this Agreement, to initiate the dispute
resolution process pursuant to Article XIIT and the procedures set forth in Schedule 13.1 .

Section 4.1 of the Agreement shall be amended and replaced in its entirety with the foilowing:

"Section 4.1 *¥*"

(28

(29)

http://sec.freeedgar.com/EFX_dIVEDGARpro.dil?FetchFilingHTMI17SessionlD=CRNE30HO0... 11/19/2003

Section 4.3 of the Agreement shall be amended by replacing the second to last sentence in such section in its entirety with the
following sentence:

ik M

Section 4.3 of the Agreement shall be further amended by adding the following language at the end of such Section which
states as follows: . o

"For purposes of this Secfion 4.3 , a Business Downturn shall include, but not be limited to any reductions or downturn in
business resulting ** based on any conduct, action or omission on the part of ** which would have **, if Genuity did not
exercise such reduction or downturn (any such conduct, action or impact, an " ** "), Further, the Parties expressly agree that
for purposes of this Section 4.3 , a Business Downturn shall not include a **, in its sole discretion, without any **.

The Parties expressly agree that the occurrence of the following events, in each case if due to an ** shall constitute a Business
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Downturn as contemplated by this Section 4.3 , and shall invoke the rights of reduction and downturn that Genuity possesses
and which are sct forth in this Section 4.3 . The events specified below are not intended to depict a comprehensive inventory of
the events which, upon occurrence, would constitute a Business Downturn, but rather, they are meant to depict the fypes of
events which, upon occurrence, would be considered a Business Downturn for purposes of this Section 4.3 .

()  ** from Genuity for whatever reason.

(‘b) * %k
(C) *%

Notwithstanding the foregoing, in the event that Genuity experiences a Business Downturn, exercises its rights pursuant to this
Section 4.3 to reduce (including a complete reduction of) the Minimum Required Capacity and the Cumulative Required
Capacity, and subsequently initiates a claim against ** for ** other ** (" ** "), and to the extent that Genuity actually recovers
any amount from such *¥*, Allegiance shall be entitled to share in the amount of damages or other relief awarded to Genuity as
a result of such ** (including any damages in settlement of such claim by Genuity) to compensate Allegiance for direct or
indirect damages actually sustained by Allegiance as a result of ** alleged ** or other **, provided, however, that

(1) Allegiance shall only be entitled to recover an amount equal to its pro rata share of any damages actually recovered by

‘Genuity; (2) Allegiance proves with supporting documentation such direct and/or indirect damages and (3) Genuity is fully

reimbursed for all costs incurred by Genuity in pursuit of **, For avoidance of doubt, in the event that Genuity recovers ** in
damages from ** as a result of pursuing an **, and Genuity has sustained ** in direct expenses related to the prosecution of
such *¥, then Allegiance shall receive only its pro rata share of **),

14

*%* Note: Certain material has been omitted pursuant to a request for Confidential Treatment and such material has

been filed separately with the SEC.

In such event, Genuity shall reasonably cooperate with Allegiance in secking such recovery directly from ** to the extent
Allegiance attempts to do so.

Further, subject to Genuity's obligations to maintain its operational commitment as described in Section 2.5(g} , which applies

irrespective of any contrary terms in this Section 4.3 , upon Genuity's reduction of the Minimum Required Capacity, the
Cumulative Required Capacity and/or the Required Capacity pursuant to this Section 4.3 , an immediate and correspondent

adjustment to the Purchase Price shall be made pursuant to Schedule 10.6 , and any payments or refunds, as well as any
modifications to Schedule 10.6 , shall be made accordingly."

15

**  Note: Certain material has been omitted pursuant to a request for Confidential Treatment and such material has

‘been filed separately with the SEC,

)

Language shall be added to Section 5.5 which shall read as follows;

“In the event that Genuity Requests either ** or** in rate centers where Genuity is currently delivering dial-up services to its
customers, Allegiance shall port and transfer from Genuity's current service provider all existing telephone numbers being used
by Genuity's customers. Allegiance shall use commercially reasonable efforts and follow its standard procedures to ensure the
cooperation, support and performance from Genuity's current service provider to ensure proper local number porting, In the

-event that Genvity's existing service provider is uncooperative or dilatory, then Allegianice shall notify Genuity of such
‘behavior as soon as practicable prior to the Target Delivery Date, and Genuity shall assist Allegiance in obtaining the existing

service provider's cooperation. Allegiance will provide Genuity with a status update sixty (60) days prior to the Target _
Delivery Date, ** and ** not ported to such existing telephone numbers, Allegiance will not be deemed to have delivered **.or
** until such capacity is turned over to Genuity for live traffic. Notwithstanding the foregoing, in the event that the
aforementioned failure to deliver occurs, and Allegiance: (i) has notified Genuity of any failure to cooperate or perform by

‘Genuity's existing service provider, as provided above; (if) has used commercially reasonable efforts to ensure the cooperation

of the current service provider and (jii) has followed its standard procedutes for ensuring the cooperation of the current service
provider, then Allegiance shall not be subject to any delivery offscts based on credits, or any claim by Genuity that Allegiance

http://sec.freeedgar.com/EFX_dIVEDGARpro.dil?FetchFilingHTML1?Session]D=CRNE30HOtJL... 11/19/2003
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GD

(32)

(G3)

G4

has breached its delivery obligations for a failure to deliver under the terms of this Agreement."
Section 7.3 of the Agreement shall be amended and replaced in its entirety with the following:

" Section 7.3 Reliance on Instructions . Allegiance may rely upon any routine instructions, authorizations, approvals or other
information provided to Allegiance by designated Genuity employees. Allegiance shall not make any commitments to Third
Parties in reliance on the instructions, authorizations or approvals of such persons, but instead will only make such Third Party
commitments in reliance on the instructions, authorizations or approvals of Genuity's Program Manager (" PM *) or Genuity's
DRANO, or any of their designees as identified in writing to Allegiance. If a Request is made by anyone other than the
DRANO, the PM or one of their designees, Allegiance shall have the right to reject such Request without liability."

Section 8.10 of the Agreement shall be amended by replacing the first sentence with the following sentence:

"Without limiting any of the direct warranties, representations, service agreements or indemnities hereunder, Allegiance
hereby assigns to Genuity, and Genuity shall have the benefit of, any and all warranties, representations, service agreements
and indemnities provided by Allegiance's subcontractors, suppliers and Third Party Providers with respect to services,
equipment, software and other materials provided to Genuity hereunder, including particularly, the Ports."

Section 8.10 of the Agreement shall be further amended by adding the following sentence at the end of such section:

"NotwithstandingAthe foregoing, Allegiance shall not be precluded from asserting any and all of the aforementioned warranties,
representations, service agreements and indemnities provided by its subcontractors, suppliers and Third Party Providers on its
own behalf and at no cost to Genuity."

Section 8.12 shall be added to Article VIII of the Agreement and shall read as follows:

" Section 8.12 Third Party Contracts. Allegiance warrants, represents and covenants that it will execute with any third party
**_an agreement which contains terms and conditions which are substantially similar to the terms and conditions contained in
Article IX of this Agreement, with the exception of Section 9.6 ."

16
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(35)

36)

Section 8.13 shali be added to Article VIII of the Agreement and shall read as follows;

" Section 8.13 Financial Reporting. Allegiance has provided Genuity with an actual copy of the Credit Agreement and agrees

“to provide Genuity with any and all amendments, modifications and waivers thereto promptly after such amendments,

modifications and waivers are executed, but no later than fifteen (15) days following execution of the same, ***

Section 9.6(c) and Section 9.6(d) shall be added to the Agreement and shall read as follows:

" (¢) Right to Audit Third Partles. The foregoing Audit Rights and Procedures shall also apply to any Third Party Provider to
the extent that Allegiance shall ensure that Genuity has the right to audit such Third Party Provider's facilities in conjunction

-with Allegiance's audits of such facilities and ensure that Genuity has the right to audit once annually such Third Party

Provider's contracts with Allegiance pertaining to providing the **,

(d) Right to Audit Sites and Installation, Genuity shall have the right to audit sites, if collocating, and any installation in

connection with ** and New Equipment Beta Testing, in each case to the extent it relates to the ** or the **. Genuity shall not

" delay any installation based on its audit rights under this Section."

@7

(38)

Section 10.1 of the Agreement shall be amended and replaced in its entirety with the following;

" Section 10.1 Term. The term of this Agrcement shall begin on the Effective Date and will end on December 31, 2006 (the ™
Term "),"

Section 10.3(a) of the Agreement shall be amended by adding the following subsection (iii) at the end of such section:

http://sec.freeedgar.com/EFX_dI/EDGARpro.dll?FetchFilingHTML1?Session]D=CRNE3OHOt... 11/19/2003
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"(iii) Notwithstanding the foregoing, **, Genuity shall have a right to terminate this Agreement if AHegiance fails to meet this
*EN

(39)  Section 11.3 shall be added to Article XI of the Agreement and shall read as follows:

“"Section 11.3 Third Party Claim Indemnity . Each Party (each, the "Indemnifying Party™) agrees to indemnify the other Party
(the "Indemnified Party"), and to hold the Indemnified Party and its Affiliates harmless from and against any and all Third
Party claims and Losses (including reasonable attorneys' fees), in each case to the extent such Third Party claims and Losses
are based upon the Indemnifying Party's: (i) failure to fulfiil its obligations under this Agreement; and/or (ii} breach of any
term of this Agreement. The procedures set forth in Section 11.2 of this Agreement shall apply to this Section 11.3 .In
addition, the liability limitations set forth in Section 2.1 and Section 12.2 shall apply to this Section 11.3 ."

(40)  Section 12.1 shall be amended by replacing such Section in its entirety with the following language:

* Section 12,1 General Limitation, The liability of either Party to the other Party for all damages and other Losses arising out
of or related to this Agreement for all claims, actions and causes of action of every kind and nature that arise or accrue,
regardless of the form of action that imposes habxhty, whether in contract, equity, negligence, intended conduct tort or
otherwise, will be limited to and will not exceed, in the aggregate, **."

(41) A new Section 14.5 shall be added to the Agreement which shall read as follows:
" Section 14.5 ** Contingencies.

*%
.

17

** Note: Certain material has been omitted pursuant to a request for Confidential Treatment and such material has
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(42) A uew Section 14.6 shall be added to the Agreement and shall read as follows:

* Section 14.6 ** . Upon the occurrence of any of the events outlined below, Genuity shall have the immediate and unilateral
right to ** (the **, **, the dedicated assets and infrastructure comprising the Integrated Network Solution as set forth in
Section 5.6 of this Agreement **, In the event of the exercise of the *¥, Genuity shall continue to receive the services which
- are a component of the Integrated Network Solution from Allegiance, but which are not part of the **, pursuant to the same
terms contemplated by this Agreement and pursuant to the calculation for pricing of services set forth below, Allegiance agrees
_ to provide immediate notice to Genuity upon the occurrence of any of the conditions set forth in (a), (b), or (c) below.

Genuity may exercise the ** upon the occurrence of any of the foﬂowing:

~(a)  an Event of Default by Allegiance as such term is defined in the Credit Agreement, All capitalized terms not otherwise
defined in this Section 14.6(a) shall have the meaning set forth in the Credit Agreément. Without limiting the generality
of the foregoing, if an Event of Default has occurred, and Allegiance or any Credit Party under the Credit Agreement is
negotiating with the Lenders to amend or modify the terms of the Credit Agreement, then in such event, Genuity shall
not exercise ** for a period of thirty (30) calendar days from the date that the Event of Default occurred, provided
however , that Genuity shall be under no such obligation to refrain from exercising the ** during such thirty (30) day
period in the event that (1) any of the Lenders terminate the Credit Agreement; (2) any amounts or obligations under
the Credit Agreement become immediately due and payable; or (3) any other action on the part of the Lenders which is

- likely, in Genuity's reasonable opinion, to lead to the occurrence of either (1) or (2) of this Section 14.6(a) .

(b)  upon the receipt by Allegiance of an opinion from its md&pendcnt certified public accountants that contains a going
: - concern qualification or another qualification that indicates that Alleglance s financial stability has materially
deteriorated;

~ (¢)  any delay-in the issuance by Allegiance of its audited financial statements unless such delay is caused by matters that
do not raise material issues regarding the financial stability of Allegiance,

: Thé exercise price for the ** shall be equal to the remaining **, at the time of the exercise of the **, In addition, Allegiance
http://sec.freeedgar.com/EFX_dII/EDGARpro.dl?FetchFilingHTML1?Sessionl D=CRNE30HO0tJI... 11/19/2003
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shall continue to provide services up to but not exceeding the greater of the Minimum Required Capacity or the actual number
of Ports installed at the time the ** is exercised by Genuity for the remainder of the Term of this Agreement pursuant to the
terms of this Agreement. The price of such services shall be determined by **. The Purchase Price Payment Schedule and
termination value set forth in Schedule 10.6 shall be recalculated based on the resulting amount .

(43} A new Section 14.7 shall be added to the Agreement and shall read as follows:
"Section 14.7 Marketing Opportunities.

Allegiance ** at the **, and thereafter will evaluate the marketing value to Allegiance of such ** an ongoing basis to
determine whether or not to continue ** of the **,*

(44)  Section 15.9 of the Agreement shall be amended by replacing the Allegiance notification information with the following:

Allegiance Telecom Company Worldwide
c/o Allegiance Telecom, Inc.

9201 North Central Expressway

Dallas, Texas 75231

18

- **  Note: Certain material has been omitted pursuant to a request for Confidential Treatment and such material has
been filed separately with the SEC,

Attention: Senior Vice President of Strategic Sales
Facsimile: (469) 259-9123

with a copy to:

Allegiance Telecom Company Worldwide
c/o Allegiance Telecom, Inc.

700 East Butterfield Road

Suite 400

Lombard, Iliinois 60148

Attention: General Counsel

Facsimile: (630) 522-5250

~ (45) TheList of Schedules attached to the Agreement shall be amended and restated as follows:

J

I

Schedule A Definitions

Schedule 1.2 887 Beta Testing

Schedule 2.1{a) Integrated Network Solution Diagram

Schedule 2.1(b) Hubbing Architecture

Schedule 2.2 Configuration Plan

Schedule 2.5(a).1 i

Schedule 2.5(a).2 b

Schedule 2.6(a) Performance Warranties and Performance Warranty Remedies

Schedule 5.1(a) Approved Equipment

Schedule 5.1(b) Technical Specifications

Schedule 7.4 Change Control Procedures

"Schedule 9.1(a) Aliegiance Individnals Authorized to Receive Genuity

Confidential Information

Schedule 10.6 Termination Value

Schedule 11.1(b)

Schedule 13.1

ilttp://ééc.freeedgar.com/EFX_dll/EDGARpro.dll?FetchFilingHTNEl 7Session]D=CRNE30HO0tJ}

Allegiance Software, Allegiance Works and Genuity Software
Covered Under Indemnity Provisions of Section 11.1(b) and
Subject to License Grants under Section 5.3

Dispute Resolution Procedures
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Schedule 14.1 Services Available from Genuity

(46) Schedule 1.2 shall be added to the Agreement and shall read as attached hereto.

(47)  Schedule 2.1 shall be renumbered and become Schedule 2.1(a) and shall be amended and restated in its entirety as attached
hereto.

(48)  Schedule 2.1(b) named " Hubbing Architectures " shall be added to the Agreement and shall read as attached hereto.
(49) Schedule 2.2 shall be amended and restated in its entirety as attached hereto,

(50)  Schedule 2.4(a} (now Schedule 2.5(a).1 ) shall be renumbered, renamed, amended and restated in its entirety as attached
hereto.

(51)  Schedule 2.5(a).2 shall be added to the Agreement, named named "** Centers " and shall read as attached hereto.

(52) Schedule 2.6(a) shall be amended and restated in its entirety and shall read as attached hereto.

| (53) Schedule 5.1(a) shall be amended and restated in its entirety and shall read as attached hereto.

(54) Schedule 5.1(b) shall be amended and restated in its entirety and shall read as attached hereto.

19

~ **  Note: Certain material has been omitted pursuant to a request for Confidential Treatment and such material has
been filed separately with the SEC.

(55) Schedule 9.1(a) shall be amended in accordance with the following;
deleted personnel: **
added personnel: **
(56) 'Schédule 10.6 shall be amended and restated in its entirety shall read as attached hereto.
[Signatures on following page]

20

. IN WITNESS WHEREOF the Parties hereto have caused this Amendment fo be. cxecuted by thclr duly authorized

" representatives as of the date first above written.

'GENUITY SOLUTIONS INC. : ALLEGIANCE TELECOM COMPANY WORLDWIDE
By: " /¥ PAULR. GUDONIS By: | /s/ DAN YOST '
Name: Paul R, Gudonis . Name; ‘ Dan Yost
" Title: Chairman and CEO Title: * President and COO
21
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**  Note: Certain material has been omitted pursuant to a request for Confidential Treatment and such material has
been filed separately with the SEC,

SCHEDULE 1.2
$S7 BETA TESTING

A. Phase One of the SS7 Beta Tests. The following criteria must be met for Allegiance to enter into Phase Two of the SS7
Beta Tests:

1. Simultancously with ** of the ** Configuration New Equipment Beta Tests, the Pacties shall undertake "**" with
regard to the software and systemic hardware performance of the SS7 Operating Platform. Such "**" shall take place
for a period of ** days, The purpose of this data gathering is to identify any performance problems which may exist.

2, A multihomed, routed, fully redundant, IP architecture must be employed between the ** and the ** as set forth in
Exhibit 1.2 attached to this Schedule 1.2 .

3 Use of the phone number which is currently supporting SS7 traffic as part of the SS7 alpha test.

4, The beta cluster will be built per the requirements as defined in the Technical Specification set forth in Schedule 3.1
®).

5. Use of the ** which are currently supporting SS7 traffic as part of the SS7 alpha test and which will only service the
phone number referenced in Section 3 above.

6. SS87 Network Design. Allegiance shall provide a detailed description of the SS7 architecture which will clearly
document the network topology, both from a physical and logical perspective. The expected logical relationships
between any NAS and it's associated SS7 gateways will be clearly defined, Operation of the system in both a “full-up"
configuration and a failed condition will be clearly explained, Primary and secondary relationships will be clearly
identified.

7. Production Configuration, The final production confipuration of the SS7 system shall be in place and fully operational
prior to the commencement of Phase Two e.g. the software versions in both the NAS's (**) and the CSG's (857
Gateways) will be at a level that is consistent with Exhibit 1.2 attached to this Schedule 1.2 . Any software version
utilized must be fully regression tested.

8. Allegiance shall provide Genuity with sample report formats for the following reports:

Perlodic Reports

- gk
b)**
o)+
dy**

e)**

B. Phase Two of the SS7 Beta Tests. The criteria that must be met for Allegiance to exit beta and achieve the SS87 Production

Date (the " §§7 Acceptance Criteria "} are as follows:

1. The production SS7 IP architecture must be in place prior to begitning Phase Two.

22
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2. Allegiance shall provide reporting that includes:

hitp://sec.freeedgar.com/EFX_dI/EDGARpro.dl1?FetchFilingHTML1 ?SessionlD=CRNE3OHOtI... 11/19/2003

—EEET e
A .




ALLEGIANCE TELECOM INC (Form: 10-K405, Received: 04/01/2002 17:29:10) Page 19 of 23

Perlodic Reports

a)** ;
‘b)**
c)*#
d)**
e)**

3 Periodic Reports to be delivered via email. (Email address to be determined.)
4, The Integrated Network Solution utilizing the SS7 Operating Platform shall ** meet the Performance Warranties set
. forth in Schedule 2.6(a) and shall meet the Technical Specifications set forth in Schedule 35.1(B) for a ** of ** days,

with 8S7 Beta Benchmarks occurring every ** days, provided however, in no event shall the entire Phase Two of the
§87 Beta Tests exceed ** days in total.

23

**  Note: Certain material has been omitted pursuant to a request for Confidential Treatment and such material has
been filed separately with the SEC.

EXHIBIT 1.2

&k

24

**  Note: Certain material has been omitted pursuant to a request for Confidential Treatment and such material has
heen filed separately with the SEC. .

SCHEDULE 2.1(a)
] INTEGRATED NETWORK SOLUTION DIAGRAM

*%
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** Note: Certain material has been omitted pursuant to a request for Confidential Treatment and such material has
- been filed separately with ¢he SEC,

~

SCHEDULE 2.1(b)
HUBBING ARCHITECTURES

26

**  Note: Certain material has been omitted pursuant to a request for Confidential Treatment and such material has
'been filed separately with the SEC.

o | SCHEDULE 2,2
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CONFIGURATION PLAN '

* 5k
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** Note: Certain material has been omitted pursuant to a request for Confidential Treatment and such material has
been filed separately with the SEC,

SCHEDULE 2.5(a).1

*k

28
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~ SCHEDULE 2.5(s).2

*k
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SCHEDULE 2.6(a)
PERFORMANCE WARRANTIES AND PERFORMANCE WARRANTY REMEDIES

¥

30

- *%*  Nagte: Certain material has been omitted pursuant toa request for Conﬁdential Treatment and such material has
been filed separately with the SEC. _

SCHEDULE 5.1(a)
APPROVED EQUIPMENT

NAS equipment can be selected from: **, ** and **, Ethemet switching gear and IP routers, as specified by Genuity, will be

_from ** unless otherwise agreed to in-writing by Genuity. Allegiance will propose and Gemuty will approve the components and the
- rack designs for all products.

* The ** shall constitute Approvcd Equipment for ** but shall not constitute Approved Equipment for **.
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Allegiance shall pay all costs associated with any upgrades to the equipment,

All providers that are selected by Genuity will be evaluated in more detail and will undergo a beta test of their service prior to
volume deployment.

This Schedule shall be updated by Genuity from time to time as new equipment is approved by Genuity.

31

** Note: Certain material has been omitted pursuant to a request for Confidential Treatment and such material has
been filed separately with the SEC,

SCHEDULE 5.1(b)
TECHNICAL SPECIFICATIONS

*

32

**  Note: Certain materizl has been omitted pursuant to a request for Confidential Treatment and such material has
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SCHEDULE 10.6
TERMINATION YALUE

- Termination

Month Payment by Genuity in § Value In $*
Ful-00 T *k
' Aug-OO . *k .ok
Sep-00 T _ ik
" Oct-00 . hk e
Nov-00 *% *%
Dec-00 *% ¥
' Ja.n-'Ol . L 3] *k
Feb-01 ** **
Mar-01 T *k
Apr-01 ** **
May-01 . *% _ ok
" Fun-01 % *k
Jul-01 *% "k
Aug-01 7 b **
. Sep-01 % "k
© Qct-01 ) : *x **
‘Nov-01 ok **
Dec-01 L1 T
Jan-02 *x Wk
Feb-02 , ¥ v *¥
Mar-02 *k *%
© Apr=02 b _ **
May-02 i ' -
Jun-02 - ¥
Jul-02 h **
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** Note: Certain material has been omitted pursuant to a request for Confidential Treatment and such material has

been filed separately with the SEC.
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If a recalculation of the termination values in this Schedule is necessary, then the recalculation shall be performed in the same
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manner in which the original calculation was performed.

* Amounts assume payment by Genuity of amounts set forth in prior column with the exception of any offsets against the
Purchase Price Payments. :

34
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Exhibit 10.1

** NOTE: CERTAIN MATERIAL HAS BEEN OMITTED PURSUANT TO A REQUEST FOR CONFIDENTIAL
TREATMENT AND SUCH MATERIAL HAS BEEN FILED SEPARATELY -WITH THE SEC.

AMENDMENT FOUR TO INTEGRATED
NETWORK SOLUTION PURCHASE AGREEMENT

THIS AMENDMENT FOUR TO INTEGRATED NETWORK SOLUTION PURCHASE AGREEMENT (this "
Amendment Four "), is cffective as of August 21, 2002 (the " Effective Date "), by and between Genuity Solutions Inc., with a
principal business address at 225 Presidential Way, Woburn, Massachusetts 01801 (" Genuity "), and Allegiance Telecom Company
"Worldwide, with a principal business address at 9201 N, Central Expressway, Dallas, Texas 75231 (" Allegiance ") (collectively, the "
Parties "), which amends that certain Integrated Network Solution Purchase Agreement by and between the Parties dated July 24,
2000, as amended from time to time (the * Agreement *).

WHEREAS, as of the date hereof, the Parties have verbally agreed to, and Allegiance has implemented, Ports in excess of the
Cumulative Required Capacity and in advance of the dates set forth in the Implementation Plan set forth in the Agreement; and

WHEREAS, the Partics desire to memorialize their verbal agreement and further amend the Agreement to include, without
limitation, (i) a new Minimum Required Capacity ** ; (ii) a revised Purchase Price Payment Schedule; and (iii) an updated and
amended Termination Schedule.

NOW, THEREFORE, in consideration of the mutual covenants and promises contained herein, and for other good and valuable
consideration, the receipt and sufficiency of which are hereby acknowledged, the Parties agree to the foregoing and as follows:

1. Amendments.
a. Section 2.4(a).

(1)  The Impiementation Plan schedule set forth in Section 2.4(a) of the Agreement is deleted in its entirety and replaced
with the Implementation Plan schedule attached hereto as Attachment A , which the Parties agree is the actual and
reconciled Implementation Plan on which the Purchase Price payment schedule (Section 3.1(a)} and the Termination
Value schedule (Section 10.6) are based. Notwithstanding the foregoing, the Parties agree that solely for purposes of
calculation of any offsets against the Purchase Price available to Genuity under Section 2.5(b) of the Agreement as a
result of Allegiance's non-fulfillment of a Request associated with the implementation of **, or Cuniulative Required
Capacity for each of the months of **, the Parties shall use the implementation schedule set forth below in 1(b) of this
Amendment Four.

(2) - Section 2.4(a) shall be amended by replacing the second sentence of such Section with the following:

"During the Term, Genuity will request, and Allegiance will implement, a minimum of ** Ports (the " Minimum

Required Capacity ) in accordance with the Implementation Plan. The new Minimum Required Capacity shall consist
of ** "

b. Section2.5(b). Section 2.5(b) shall be amended by adding the following sentence at the end of such section:

“Allegiance shall not be subject to any offsets against the Purchase Price payment, as set forth in revised Purchase Price
payment schedule attached as Attachment B to this Amendment Four, which offsets may be available to Genuity
under this section as a result of Allegiance's

non-fulfillment of a Request associated with the implementation of the Cumulative Required Capacity ** , each as set
forth in the implementation plan schedule set forth below. The implementation schedule set forth below is solely for
calculation of any offsets against the Purchase Price as set forth in the Agreement, and does not in any way supersede
or change the Implementation Schedule set forth in Attachment A to this Amendment Four,
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For avoidance of doubt, and as an illustrative example only, assume Allegiance failed to meet the Cumulative Required
Capacity of ** as set forth in the table abave. In such event, then Genuity would be entitled to offset against the next
Purchase Price payment an amount equal to ** ,

c. Section 3.1(a). The Purchase Price payment schedule set forth in Section 3.1(a) of the Agreement is deleted in its entirety
.- and replaced with the Purchase Price payment schedule attached hereto as Attachment B .

d. Schedule 10.6. The termination value schedule set forth in Schedule 10.6 of the Agrecment is deleted in its entirety and
replaced with the termination value schedule attached hereto as Attachment C .

3.  Effect of Amendments. Capitalized terms used herein but not defined herein shall have the meaningS ascribed to them in the
~Agreement. All terms of this Amendment Four shall supersede any conflicting terms set forth in the Agreement. Any terms of the
- Agreement not expressly amended or replaced herein shall remain in full force and effect.

Signature Page Follows

2

. IN WITNESS WHEREOF, the Parties have caused this Amendment Four to be executed by their duly authorized
-representatives.

.G_ENUITY SOLUTIONS INC, _ ALLEGIANCE TELECOM COMPANY WORLDWIDE

VBy: . ‘/s/ COLIN P. BEASLEY . By: /s/ JEFFREY FEINBERG
N ame:  Colin P, Beasley . Name:  Jeffrey Feinberg ‘
'Titlé: . SVP, Nétwdrk Planning | Title: | Vice President &
and Engincering General Manager
'Da.te: August 21, 2002 Date: slzisz
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ATTACHMENT A

IMPLEMENTATION PLAN (SECTION 2.4 (3))
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ATTACHMENT B
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**k *k
Total Payments $563,010,886
5
ATTACHMENT C

*x

TERMINATION VALUE (SCHEDULE 10.6)
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EXHIBIT “B”

[ THIS EXHIBIT HAS BEEN FILED UNDER SEAL PURSUANT TO
BANKRUPTCY COURT ORDER DATED 02/10/04 |



PRESENTMENT DATE AND TIME: September 5, 2003 at 12:00 noon
OBJECTION DEADLINE: September 5,2003 at 11:30 a.m.

Michael Z. Brownstein (MB 9379)
Michael B. Schaedle

Blank Rome LLP

The Chrysler Building

405 Lexington Avenue

New York, NY 10174

(212) 885-5000

Facsimile: (2i2) 885-5001

— and —
Attomeys for Level 3 Communications, LLC

Matthew A. Cantor (MC 7727)
Jonathan S. Henes (JH 1979)
Kirkland & Ellis LLP

Citigroup Center

153 East 53° Street

New York, NY 10022

(212) 446-4800

Facsimile: (212) 446-4900

Attomeys for the Debtors-in-Possession

UNITED STATES BANKRUPTCY COURT
SOUTHERN DISTRICT OF NEW YORK

X
Inre
' Chapter 11

ALLEGIANCE TELECOM, INC,, et al.,

Case No. 03-13057 (RDD)

Debtors.
(Jointly Administered)
X

CAwindows\TEMPAC Lotus.Notes.Data\Level 3 Stipulation (v5) sslash version.doc




STIPULATION AND AGREED ORDER BY AND AMONG
LEVEL 3 COMMUNICATIONS, LLC AND ALLEGIANCE
TELECOM COMPANY WORLDWIDE
REGARDING CERTAIN ASSERTED OFFSETS,
RESERVATIONS OF RIGHT, AND RELATED MATTERS

This Stipulation and Agreed Order by and among Level 3 Communications, LLC
(“Level 3”) and Allegiance Telecom Company Worldwide (“Allegiance™) (collectively,
Allegiance and its affiliated debtors are hereafler referred to as the “Debtors™) pursuant to
§§105(a) and 363 of Title 11 of the United States Code, 11 U.S.C. §101 et seq. (the “Bankruptcy
Code”), each party acting by and through its counsel, is entered into as of this 29th day of
August, 2003,

RECITALS
A. OnMay 14, 2003, (the “Filing Date”), the Debtors filed voluntary petitions for relief

under Chapter 11 of the Bankruptcy Code in the United States Bankruptcy Court for the
Southemn District of New York (the “Bankruptcy Court”). Since that day, the Debtors have
continued to operate as debtors in possession. On May 28, 2003, an Official Committee of

Unsecured Creditors was appointed in the Debtors’ Chapter 11 cases.

B. On July 24, 2000, Level 3, by its predecessor in interest, Genuity Solutions, Inc., and
Allegiance entered into that certain Integrated Network Solution Purchase Agreement,

(collectively, with subsequent amendments, the “INSPA”™).

C. Pursuant to the INSPA, Allegiance provides an integrated network solution for Level
3’s dial-up modem services business. Pursuant to the INSPA, subject to certain rights of offset

and other rights and remedies, among other things, Level 3 is obligated to pay Allegiance a
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Purchase Price! installment in the amount of $25,000,000 on or about August 8, 2003 (the

“August Installment Debt”).

* D. Under the INSPA, Level 3 has asserted certain alleged breaches of Performance
Warranties by the Debtors (the “Performance Warranty Claims™), which it claims as offsets in
the nature of recoupment or otherwise against the August Installment Debt in the amount of
$12,664,775.00. In addition to the Performance Warranty Claims, Level 3 has asserted certain
claims relating to purported Debtor failures to deliver certain Ports in the amount of $506,688.00
(the “Delivery Claims”) (the Performance Warranty Claims and Delivery Claims, collectively,
the “Subject INSPA Claims™). Allegiance, among other things, (i) does not acknowledge the
existence of the Subject INSPA Claims, or any other claims Level 3 has asserted under the
INSPA, (i) disputes all of the foregoing assertions and claims of Level 3, and (iii) disputes the

calculations made by Level 3 related to the Subject INSPA Claims.

E. In order to preserve both parties’ rights and remedies in connection with the INSPA
and otherwise, to facilitate present payment of certain amounts, and without waiving any rights
or remedies of either party, other than, as more fully set forth below, the waiver of the Debtors’
or any party’s putative right to claim on behalf of the Debtors’ estates that the payment of the
Performance Warranty Claim amounts contemplated hereby constitutes a waiver by Level 3 of
its alleged right to offSet or recoupment for the Performance Warranty Claims, the parties have

entered into this Stipulation and Agreed Order.

1 Unless otherwise defined herein, capitalized terms shall have the meanings ascribed to them
in the INSPA.
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WHEREFORE, in consideration of the foregoing and intending to be legally
bound and for other good and valuable consideration, the foregoing Recitals, forming a part of
this Stipulation and Agreed Order, the parties hereto STIPULATE and AGREE as follows:

1. Each of the cumulative rights, remedies and claims of Level 3, if any, under and
in respect of the INSPA, and under and in respect of all other documents, agreements,
instruments, and tariffs, or otherwise by and among Level 3, Allegiance, any other Debtor, and
otherwise, whether arising under applicable bankruptcy and non-bankruptcy law or in equity,
including, without limitation, thé Performance Warranty Claims, rights of recoupment, setofT,
credit, counter-claim, defense, and offset, and whenever arising, including, without limitation, if
such rights, remedies and claims arose prior to the Filing Date or prior to August 8, 2003, and
such rights, remedies and claims, if any, are reserved in full hereby, such that, among other
things, Level 3 may assert that it has a right to offset for breaches of Performance Warranties or
other breaches under the INSPA for and in the amount of the Performance Warranty Claims by

way of recoupment or otherwise against payments due by Level 3 under the INSPA after August

8, 2003, provided, however, that neither Allegiance, nor any other Debtor in accepting payments
contemplated hereby shall be deemed to have waived any of its cumulative rights, remedies and
claims under the INSPA and under and in respect of all documents, agreements, instruments and
tariffs or otherwise between and/or in respect of Level 3 and such parties, if any, whenever
arising, including, without limitation, in respect of the Subject INSPA Claims and as a part

thereof the Delivery Claims.

2. Each of the cumulative rights of Allegiance, any other Debtors, and otherwise, if
any, under and in respect of the INSPA and under and in respect of all documents, agreements,

instruments and tariffs, or otherwise between Level 3, Allegiance, other Debtors and otherwise,
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whenever arising, including, without limitation, the Subject INSPA Claims, and the portion
thereof consisting of] the Detivery Claims, whether arising under applicable bankruptcy or non-
bankruptcy law or in equity, are likewise reserved in full, such that, without limitation,

Allegiance may contest the existence of the purported breaches of the Performance Warranties,
failures to deliver Ports, the calculation of offsets for “Force Majeure Events” or other purported
breaches or interpretations of the INSPA (including in respect of the Subject INSPA Claims, and
the portion thereof consisting of, the Delivery Claims) and may likewise contest Level 3’s rights
and claims to recoup or setoff for Performance Warranty Claims, the Subject INSPA Claims and
as a part thereof Delivery Claims, or other purported INSPA breach claims against INSPA

installment purchase price payments; provided, however, that in respect of Level 3 claims, rights

or remedies in respect of the INSPA, if any, including, without limitation, recoupment/offset
claims, neither Allegiance, another Debtor, nor an entity acting on behalf of the Debtors’ estates,
may defend, contest, or counterclaim under the INSPA or applicable bankruptcy and non-
bankruptcy law or in equity, that Level 3 is estopped or has impaired or waived any of its rights,
remedies or claims under the INSPA or otherwise, if any, including, without limitation, its rights,
if any, to offset or recoup claims for the Performance Warranty Claims, by having made the

payments contemplated hereby in respect of the August Installment Debt; provided, further,

however, that acceptance of payment of the Performance Warranty Claims or Level 3’s

continued withholding of the Delivery Claims amounts shall not be deemed an admission by the
~ Debtors that Level 3 has any rights or remedies to withhold the Delivery Claims, or that the

Debtors have breached any of their obligations under the INSPA.

3. Nothing contained in this Stipulation and Agreed Order shall waive any rights,

remedies or claims under the INSPA, under applicable bankruptcy law, under applicable non-
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bankruptcy law or in equity of any party hereto or governed hereby to immediately pursue all
reserved rights, remedies and claims against the other party, nor shall anything contained herein

constitute an agreement to forbear from the exercise of such rights, remedies and claims.

4. On or about August 8, 2003, pursuant to the INSPA, Level 3 paid Allegiance
$11,828,537.00. One (1) business day after the entry of the Agreed Order approving this
Stipulation, if as of such day the Agreed Order is effective and unappealed, Level 3 shall pay

Allegiance $12,664,775.00.

5. This Stipulation and Agreed Order represents the entire agreement of the parties
hereto as to its subject matter, but does not constitute a resolution of any issues by and among
Level 3, Allegiance and the other Debtors. This Stipulation and Agreed Order may not be
modified or amended except by written agreement of the parties and approval of the Bankruptcy

Court.

6. This Stipulation and Agreed Order may be executed in several counterparts, each
of which shall be deemed to constitute the original Stipulation and Agreed Order fully
enforceable against the other party as if each counterpart constituted the entire Stipulation and

Agreed Order fully executed. This Stipulation and Agreed Order may be executed by counsel.
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This Stipulation and Agreed Order is dated as of the first date written above.

LEVEL 3 COMMUNICATIONS, LLC

By: /s/ Michael Z. Brownstein, Esquire

Michael B. Schaedle, Esquire or
Michael Z. Brownstein, Esquire, each one of
its counsel

ALLEGIANCE TELECOM COMPANY
WORLDWIDE AND AFFILIATED DEBTORS

By: /s/ Matthew A. Cantor, Esquire

Matthew A. Cantor, Esquire or
Jonathan S, Henes, Esquire, each one of
its counsel

The foregoing Stipulation and Agreed

Order, for cause, under as may be necessary

11 U.S.C. §§ 105(a) and 363, and otherwise
applicable bankruptcy law and rules, in light of the
Recitals contained in the Stipulation and

as otherwise set forth and found, and upon

any hearing on approval of the foregoing,

upon due notice, is hereby ORDERED as

of this 5th day of September, 2003,

New York, New York

/s/Robert D. Drain
Honorable Robert D. Drain,
Judge, United States Bankruptcy Court
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UNITED STATES BANKRUPTCY COURT
SOUTHERN DISTRICT OF NEW YORK
X

Inre o Chapter 11
ALLEGIANCE TELECOM, INC,, etal,, : Case No. 03-13057 (RDD)
Debtors. : (Jointly Administered)

SECOND STIPULATION AND AGREED ORDER BY AND AMONG
LEVEL 3 COMMUNICATIONS, LLC AND ALLEGIANCE
TELECOM COMPANY WORLDWIDE
REGARDING CERTAIN ASSERTED OFFSETS,
RESERVATIONS OF RIGHT, AND RELATED MATTERS

This Second Stipulation and Agreed Order by and among Level 3 Communications, LL.C
{(“Level 3”) and Allegiance Telecom Company Worldwide (“Allegiance”) (collectively,
Allegiance and its affiliated debtors are hereafier referred to as the “Debtors”) pursuant to
§§105(a} and 363 of Title 11 of the United States Code, 11 U.S.C. §§101 et seq. (the
“Bankruptcy Code™), each party acting by and through its counsel, is entered into as of this 11'",

day of November, 2003.

RECITALS

A On May 14, 2003, (the “Filing Date”), the Debtors filed voluntary petitions for
relief under Chapter 11 of the Bankruptcy Code in the United States Banl&uptcy Court for the
Southern District of New York (the “Bankruptcy Court™). Since that day, the Debtors have
continued to operate as debtors in possession. On May 28, 2003, an Official Committee of

Unsecured Creditors was appointed in the Debtors’ Chapter 11 cases.
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B. On July 24, 2000, Level 3, by its predecessor in interest, Genuity Solutions, Inc.,
and Allegiance entered into that certain Integrated Network Solution Purchase Agreement,

(collectively, with subsequent amendments, the “INSPA”)’.

C. On or about September 5, 2003, this Court entered an Agreed Order approving a
certain Stipulation (the “First Stipulation) by and among Level 3 and Allegiance Regarding
Certain Asserted Offsets, Reservations of Right, and Related Matters (Docket. No. 399), which

First Stipulation is incorporated herein by reference and remains in full force and effect.

D. Pursuant to the INSPA, Allegiance provides an integrated network solution for
Level 3’s dial-up modem services business. Pursuant to the IN SPA, subject to certain rights of
offset and other rights and remedies, among other things, Level 3 was obligated to pay
Allegiance a Purchase Price installment in the amount of $25,000,000 on or about November 1,

2003 (the “November Installment Debt”).

E. Under the INSPA, Level 3 has asserted certain alleged breaches of Performance
Warranties by the Debtors (the “Performance Warranty Claims™), which it claims as offsets in
the nature of recoupment or otherwise against the November Installment Debt. In addition to the
Performance Warranty Claims, Level 3 has assetfed certain claims relating to purported Debtor
failures to deliver certain Ports by reason of “Force Majeure Events” under the INSPA in the

amount of $506,688.00 (the “Initial Delivery Claims”), and also certain claims relating to

116715.01613/21207046v3
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Debtors’ alleged failure to deliver Ports and in respect of Backhaul Services since July 15, 2003
in the amount of $88,560 (the “Additional Delivery Claims”) (the Performance Warranty Claims,
the Initial Delivery Claims and the Additional Delivery Claims, are referred to hereinafter
collectively, as the “Subject INSPA Claims”). Allegiance, among other things, (i) does not
acknowledge the existence or validity of the Subject INSPA Claims, or any other claims Level 3
may assert under the INSPA, (i) disputes all of the foregoing assertions and claims of Level 3,

and (iii) disputes the calculations made, if any, by Level 3 related to the Subject INSPA Claims.

F. In order to preserve both parties’ rights and remedies in connection with the
INSPA and otherwise, to facilitate present payment of certain amounts, and without waiving any
rights or remedies of either party, other than, as more fully set forth below, the waiver of the
Debtors’ or any party’s putative right to claim on behalf of the Debtors’ estates that the payment
of the Performance Warranty Claim amounts contemplated hereby constitutes a waiver by Level
3 of its alleged right to offSet or recoupment for the Performance Warranty Claims, the parties

have entered into this Second Stipulation and Agreed Order.

WHEREFORE, in consideration of the foregoing and intending to be legally bound and
for other good and valuable consideration, the foregoing Recitals, forming a part of this Second

Stipulation and Agreed Order, the parties hereto STIPULATE and AGREE as follows:

1. Each of the cumulative rights, remedies and claims of Level 3, if any,

under and in respect of the INSPA, and under and in respect of all other documents, agreements,

unless otherwise defined expressly herein.

3
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instruments, and tariffs, or otherwise by and among Level 3, Allegiance, any other Debtor, and
otherwise, whether arising under applicable bankruptcy and non-bankruptcy law or in equity,
including, without limitation, the Performance Warranty Claims, rights of recoupment, setoff,
credit, counter-claim, defense, and offset, and whenever arising, including, without limitation, if
such rights, remedies and claims arose prior to the Filing Date or prior to November 1, 2003, and
sach rights, remedies and claims, if any, are reserved in full hereby, such that, among other

things, Level 3 may assert that it has a right to offset for breaches of Performance Warranties or
other breaches under the INSPA for and in the amount of the Performance Warranty Claims by
way of recoupment or otherwise against payments due by Level 3 under the INSPA after

November 1, 2003, provided, however, that neither Allegiance, nor any other Debtor in

accepting payments contemplated hereby shall be deemed to have waived any of its cumulative
rights, remedies and claims under the INSPA and under and in respect of all documents,
agreements, instruments and tariffs or otherwise between and/or in respect of Level 3 and such
parties, if any, whenever arising, including, without limitation, in respect of the Subject INSPA

Claims, and as a part thereof, the Initial Delivery Claims, and the Additional Delivery Claims.

2, Each of the cumulative rights of Allegiance, any other Debtors, and
otherwise, if any, under and in respect of the INSPA and under and in respect of all documents,
agreements, instruments and tariffs, or otherwise between Level 3, Allegiance, other Debtors and
otherwise, whenever arising, including, without limitation, the Subject INSPA Claims, and the
portion thereof consisting of the Initial Delivery Claims and the Additional Delivery Claims,
whether arising under applicable bankrupfcy or non-bankruptcy law or in equity, are likewise

reserved in full such that, without limitation, Allegiance may contest the existence of the
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purported breaches of the INSPA, the Performance Warranties, failures to deliver Ports, the
calculation of offsets for “Force Majeure Events,” or other purported breaches or interpretations
of the INSPA (including in respect of the Subject INSPA Claims, and the portion thereof
consisting of the Initial Delivery Claims and the Additional Delivery Claims) and may likewise
contest Level 3’s rights and claims to recoup or setoff for Performance Warranty Claims, the
Subject INSPA Claims, and as a part thereof, the Initial Delivery Claims and the Additional
Delivery Claims, or other purported INSPA breach claims against INSPA installment purchase

price payments; provided, however, that in respect of Level 3 claims, rights or remedies in

respect of the INSPA, if any, including, without limitation, recoupment/offset claims, neither
Allegiance, another Debtor, nor an entity acting on behalf of the Debtors’ estates, may defend,
contest, or counterclaim under the INSPA or applicable bankruptcy and non-bankruptcy law or
in equity, that Level 3 is estopped or has impaired or waived any of its rights, remedies or claims
under the INSPA or otherwise, if any, including, without limitation, its rights, if any, to offset or
recoup claims for the Performance Warranty Claims, by having made the payments
contemplated hereby in respect of the “August Installment Debt” (as that term is defined in the

First Stipulation) or the November Installment Debt; provided, further, however, that acceptance

of payment under the First Stipulation, hereunder, or Level 3’s continued withholding of the
Initial and Additional Delivery Claims afnounts, shall not be deemed an admission by the
Debtors that Level 3 has any rights or remedies to withhold the Initial or Additional Delivery

Claims, or that the Debtors have breached any of their obligations under the INSPA.

3. Nothing contained in this Second Stipulation and Agreed Order shall

waive any rights, remedies or claims under the INSPA, under applicable bankruptcy law, under
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applicable non-bankruptcy law or in equity of any party hereto or governed hereby to
immediately pursue all reserved rights, remedies and claims against the other party, nor shall
anything contained herein constitute an agreement to forbear from the exercise of such rights,

remedies and claims.

4, On or about November 3, 2003, Level 3 paid Allegiance $13,882,808.00.
One (1) business day after the entry of the Agreed Order approving this Second Stipulation, if as
of such day the Agreed Order is effective and unappealed, Level 3 shall pay Allegiance

$11,028,632.00.

5. The First Stipulation and this Second Stipulation represent the entire
agreement of the parties hereto as to its subject matter, but do not constitute a resolution of any
issues by and among Level 3, Allegiance and the other Debtors. This Second Stipulation may not
be modified or amended except by written agreement of the parties and approval of the

Bankruptcy Court.

6. This Second Stipulation may be executed in several counterparts, each of
which shall be deemed to constitute the original Second Stipulation fully enforceable against the
other party as if each counterpart constituted the entire Second Stipulation fully executed. This

Second Stipulation and Agreed Order may be executed by counsel,
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applicable non-bankruptey law or in equity of any party hereto or governed hereby to
immediately pursue all reserved rights, remedies and claims against the other party, nor shall
anything contained herein constitute an agreement to forbear from the exercise of such rights,

remedies and claims.

4, On or about November 3, 2003, Level 3 paid Allegiance $13,882,808.00.
One (1) business day after the entry of the Agreed Order approving this Second Stipulation, if as
of such day the Agreed Order is effective and unappealed, Level 3 shall pay Allegiance

$11,028,632.00.

5. The First Stipulation and this Second Stipulation represent the entire
agreement of the parties hereto as to its subject matter, but do not constitute a resolution of any
issues by and among Level 3, Allegiance and the other Debtors. This Second Stipulation may not
be modified or amended except by written agreement of the parties and approval of the

Bankruptcy Court.

6. This Second Stipulation may be executed in several counterparts, each of
which shall be deemed to constitute the original Second Stipulation fully enforceable against the
other party as if each counterpart constituted the entire Second Stipulation fully executed. This

Second Stipulation and Agreed Order may be executed by counsel.
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This Second Stipulation and Agreed Order is dated as of the first date written above.
LEVEL 3 COMMUNICATIONS, LL.C

By:  /s/ Edward J. LoBello
Michael B. Schaedle, Esquire
or Edward J. LoBello, Esquire,
each one of its counsel

ALLEGIANCE TELECOM COMPANY
WORLDWIDE AND AFFILIATED DEBTORS

By:  /s/Matthew A. Cantor
Matthew A. Cantor, Esquire or
Jonathan S. Henes, Esquire,
each one of its counsel

. The foregoing Second Stipulation, for cause, under as may be necessary 11 U.S.C. §§105(a) and
363, and otherwise applicable bankruptcy law and rules, in light of the Recitals contained in the
Stipulation and as otherwise set forth and found, and upon any hearing on approval of the
foregoing, upon due notice, is hereby ORDERED as of this 19" day of November, 2003, New
York, New York.

/s/Robert D. Drain
Honorable Robert D. Drain, Judge,
United States Bankruptcy Court
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ﬁNlTED STATES BANKR‘ PTCY COURT
SQUTHERN DISTRICT OF NEW YORK

PROOF OF CLAIM

In re Allegiance Telecom Company Worldwide

Case Number: 03-13064 (RDD)

NOTE: This form should not be used to make a claim for an administrat

ve expense ansing after the commencement of the case. A
request” payment of an administrative expense may be filed pursuant to 11 U.5.C. §503.

Name of Creditor:

Level 3 Communications, LLC
Attn: John Ryan
- 1025 Eldorado Bivd.
Broomfield, CO 80021
(720) 888-6150

Name and Addresses where notices should be sent:

0 Check box if you are aware that anyone has ficd a proof
of claim relating to your claim.
statement giving particulars.

O Check box if you have never received any notices from
the bankruptcy court in this case.

Attach a copy of

Michael B. Schaedle, Esq.
Blank Rome LLP

One Logan Square
Philadelphia, PA 19103
Telephone: (215) 569-5507

Account or other number by which Creditar identifies Debtor:

m Check box if the address differs from the address on the
envelope sent to you by the court.

Check here if this claim O replaces

THIS SPACE IS
FOR COURT
USE ONLY

O amends  a previously filed

claim, dated:

1. BASES FOR CLAIM
[ Goods sold
m Services performed (See Attachments)
O Money loaned
O Personal injury/wrongful death '
{1 Taxes
o Other: Contingent Unliquidated Damages for

0 Retiree benefits as defined in 11 U.S.C. § 1114(a)
O Wages, salaries, and compensation (fill out below)

Your social security number

Unpaid compensations for services performed from {date)

to (date)

(2) Rejection of Executory Contracts and Leases; and (b} Indemnification (See Attachment)

2. Date dabt was incurred: On or

befare July 24, 2000

3.

IF COURT JUDGMENT, DATE

OBTAINED:

4. CLASSIFICATION OF CLAIM.

®m SECURED CLAIM:_See Aftachment
Altach evidence of security interast.
Bref Description of Callateral:
[1 Real Estate [J Mator Vehicles

u Other (describe briefly)
(See attachment)

Amount of arrearage and ather charges included in secured
claim above, if any: (See attachment)

m  UNSECURED NONPRIORITY CLAIM: _See Attachment
A claim is unsecured if there is no collateral or lien on property of
the debtor securing the claim or to the extent that the value of such
property is less than the amount of the claim.

u]
o
a
u

Under the Bankruptcy Cods all claims are classified as one or more of the following: (1) Unsecured Nonpriority,
(2) Unsecured Priority, or (3) Secured. 1t1s passible for part of a claim to be in one category and part in another.

CHECK THE APPROPRIATE BOX OR BOXES that best describe your claim and STATE THE AMOUNT OF THE CLAIM.

m UNSECURED PRIORITY CLAIM: See Attachment
Specify the priarity of the claim.
O Wages, salaries, or commissions {up to $4,300)%, earned not more than 90

days before filing of the bankruptcy petition or cessation of the debtor's
business, whichever is earier - 11 U.S.C. § 507(a)(3}.
Contributions to an employee benefit plan - 11 U.5.C. § 507(a){(4)

Up to $1950 of deposits toward purchase, lease, or rental of property or
services for personal, family, or household use — 11 U.5.C. § 507(a)(6}

Taxes or penalties of governmental units - 11 U.S.C. § 507(a)(8)

Other - specify applicable paragraph of 11 U.S.C. §§ 507(a)(1)* (Ses
Attachment)

*Amounts are subject to adjustment on 4/1/01 and every 3 years thereafter
with respect to cases commenced on or after the date of adjustment.

5. TQTAL AMOUNT OF CLAIM
AT TIME CASE FILED: *

42177
(UNSECURED) (SECURED)

Sea Attachment

§_____*
{FRIORITY) '_sg.m.osu.oo'

m Check this box if claim includes prepetition charges in addition to the principal amount of the claim. Attach itemized statement of additional charges.

6. CREDITS: The amount of all ga
7. SUPPORTING DOCUMENTS:
acts, court judgments, or

e of sacurtty inter

contracts,
8. TIME-STAMPED COPY: To roceiva an acknowledgment of the filing of your claim, enclase a stamped, self-addressed envelope and copy of this proof of claim.

ts on this daim has been credited and deducted for the purpases of making this proof of claim. THIS SPACE IS
ents, such as promissory notes, purchase orders, involcas, itemizad statements of running acoounts, | FOR COURT
ts. Hf the documents are not availabls, explain. if the documents are voluminous, attach a summary. " USE ONLY

DATE:

November 21, 20G3

of power of atformey, if any),
Level 3 Gdmnjunications/IAC
By: . %"

- Na John Ryan
Titls: Vice President

Sign and print the name and title, if any, of the creditor or other person authorized to file this claim (attach copy

Penalty for presenting fraudulent claim: Fine of up to $500,000 or imprisonment for up to 5 years, or both. 18 U.S.C. §§152 and 3571

PP C PN VY. V.Y .- PPy ")
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SUPPLEMENT TO PROOF OF CLAIM OF LEVEL 3 COMMUNICATIONS, LL.C
IN THE CHAPTER 11 CASE OF ALLEGIANCE TELECOM COMPANY

WORLDWIDE, BANKRUPTCY CASE NUMBER 03-13064 (BANKR. S.D.N.Y.)

The nature and extent of the claims of Level 3 Communications, LLC, 1025 Eldorado
Blvd., Broomfield, CO 80021, and affiliated entities, (collectively, “Level 3"} under this Proof
of Claim, including, without limitation, the assertion of cumulative remedies (no electi‘on of
remedies being intended hereby) are asserted herein as: (i) secured claims; (ii) unsecured,
pfiority claims under §§503(b)(1)(A) and 507(a)(1) of Title 11 of the United States Code, 11
U.S.C. §101 et seq. (the “Bankruptcy Code™); and (iii) unsecured, non-priority claims as
indicated below. Various documents, agreements, and instruiments summarized or referenced to
below are not attached hereto as they are voluminous, but such documents, agreements, and
instruments afe available from Level 3 counsel (Michael B. Schaedle, Esqﬁire, Blank Rome

LLP, One Logan Square, Philadelphia, PA 19103, telephone: (215) 569-5762), upon‘rcquest.'

1. On May 14, 2003 (the “Filing Date™), Allegiance Telecom Company
Worldwide (“Allegiance”) and its affiliated debtors (collectively, Allegiance and such debtors are

referred to hereafter as, the “Debtors™) each filed a voluntary petition for relief under Chapter 11

‘of the Bankruptcy Code.

L  TheINSPA.
2. On July 24, 2000, Level 3', by its predecessor in interest, Genuity

Solutions, Inc. (“Genuity”), and Allegiance entered into a certain Integrated Network Solution

Purchase Agreement (collectively, with subsequent amendments, the “INSPA”). The
-amendments are identified as follows: (i) Amendment One to the INSPA between Genuity and

: Allegiance, dated September 29, 2000; (ii) Amendment Two to the INSPA between Genuity and

Allegiance, dated December 29, 2000; (iii) Amendment Three to the INSPA between Genuity and
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Allegiance, dated December 31, 2001, and (iv) Amendment Four to the INSPA between Genuity
and Allegiance, dated August 21, 2002 (“Amendment Four”). A redacted copy of the INSPA is ‘
attached hereto as Exhibit “A.” Initially capitalized terms not otherwise expressly defined in 1
through 25 of this Supplement shall have meanings defined in the INSPA.

3. Pursuant to the INSPA, Allegiance provides an integrated network
solution for Level 3’s dial-up modem services business. The INSPA was sold and assigned to
Level 3 by Genuity in the context of Genuity’s own Chapter 11 bankruptcy cases pending before
this Court, In re Genuity Solutions, Inc., et al., Bankruptcy Case No. 02-43550 (Bankr.
~ S.DN.Y.), pursuant to an Order of the United States Bankruptcy Court for the Southern District
of New York, dated January 24, 2003.

4. Pursuant to the INSPA, Allegiance agreed to provide Level 3 with
468,600 “Ports'” in exchange for the payment over time of $563,010,886 pursuant to Attachment
B to Amendment Four, and subject to the payment, invoice and notice requirements of the
INSPA.

CPursuant to the INSPA, on a quarterly basis through August 2006, Level 3
may owe Allegiance a “Purchase Price Payment” (as that term is defined in the INSPA) in the
_maximum amount of $25 million. (INSPA, Amendment 4, Attachment B). In December 2006
- Level 3 may owe Allegiance a final Purchase Price Payment of $8,010,886.00. Lg From
November 3, 2003, the maximum amount due and owing in respect of the INSPA by Level 3 to

Allegiance is $283,010,890.00 (where approptiate, the “Maximum Offset™).

1 The INSPA defines “Port” as “...an individual data channel in [Level 3's network] and all connections
thereto, and to be deployed in [Level 3’s network] regardless of the physical product that houses such data channel
in accordance with Configuration Plan, and includes the NAS, PRI, IMT’s, Ethernet Switches, terminal
_concentration and POP router.” See INSPA, Schedule A.

5
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6. Pursuant to §2.6 of the INSPA, “if Allegiance fails to provide the
Integrated Network Solution in accordance with the Performance Warranties, Genuity, at its .
election, may receive the applicable remedies set forth in Schedule 2.6(a) (the “Performance
Warranty Remedies™), and will offset such charges against the amount owed to Allegiance by
Genuity for the next payment of the purchase price in accordance with §3.2(c).” (INSPA,
§2.6(a)). Likewise, other Allegiance INSPA breaches give rise to offset, recoupment, or setoff
rights.
7 Pursuant to Schedule 2.6(a) to the INSPA in connection with “Call
Blocking Events” (as that term is defined in the INSPA), absent Allegiance’s remedy within a
twenty-four hour period, then “for the Ports with respect to which the Call Blocking Events
occurred, Genuity shall offset against the next Purchase Price Payment an amount equal to the
number of Ports for (i) the entire month in which the unavailzltbility occurs multiplied by twent'y
dollars ($20.00); and (ii) two (2) additional months thereafter.” (INSPA, Schedule 2.6(a) at 66).
Pursuant to Schedule 2.6(a) to the INSPA in connection with “Backhaul Latency,” if Allegiance
does not meet relevant-perfonnance standards over a three consecutive month period, then Level
3 “shall offset the next Purchase Price Payment in an amount equal to 5,000 Ports multiplied by |
: l‘_twenty dollars ($20.00) for each month beyond the three (3) in which the Performance Warranty
is not met.” (INSPA, Schedule 2.6(a) at 69). Level 3 claims against Allegiance in respect of Call
Blocking Events under the INSPA are hereafter referred to as “Call Blocking Claims,” Level 3
claims against Allegiance in respect of Backhaul Latency and related service are hereafter
referred to as “Backhaul Claims.” Collectively, Level 3 Performance Warranty Remedy claims
‘against .Allegianpe including, without limitation, Call Blocking Claims and Backhaul Claims, are

referred to hereafter as “Performance Warranty Claims.”
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8. Further, Allegiance has at times claimed Force Majeure to justify its
failure to install 1,392 Ports for Level 3 in the Iowa, Wisconsin, and Missouri marketplaces.
Pursuant to §6.2(d) of the INSPA, inter alia, Level 3 may and prior to the Filing Date has claimed
an “offset against the next Purchase Price Payment [in] an amount equal to the number of affected
Ports (i) installed, (ii) pending installation pursuant to an accepted Request, and (iii) expected to
be installed but unable to be installed because of the Force Majeure Event in the applicable
Serviceable Rate Center(s) multiplied by twenty dollars ($20.00) for each five (5) consecutive
day period or ten (10) out of thirty (30) day period in which Allegiance is unable to provide the
affected portion of the Integrated Network Solution.” (INSPA, §§2.4(b) and 6.2). Level 3 claims
against Allegiance for Allegiance’s failure to deliver Ports, whether due to Force Majeure Events
or-not, are referred to hereafter as “Delivery Claims.”

9. Termination of the INSPA is governed by Article X the;cof. Pursuant to
§10.2(a), either party to the INSPA may terminate the agreement for “material breach ... of this
Agreement by the other party that remains uncured for thirty (30) days after written notice
thereof.” Further, pursuant to §10.3(a), Level 3 may terminate the agreement upon thirty (30)
days written notice if “Allegiance fails to meet any Tier 1 Performance Warranties for any three
1(3) consecutive months, or three (3) months in any five (5) moﬁth period”, or if “Allegiance fails
to meet any Tier 2 Performance Warranties for any six (6) consecutive months, or eight (8)
months in any twelve (12) month period; provided, however, that in the case of Call Blocking
- Events, a minimum of two hundred (200) modems must have been blocked during each of the
relevant months.”

10.  Pursuant to correspondence dated May 1, 2003, between Level 3 and
Allegiance, which is deemed incorporated here by reference, Allegiance agreed that Level 3’s
rights, remedies, and claims under the INSPA, including, without limitation, ‘Call Blocking
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Claims, Backhaul Claims and Delivery Claims, future offset rights (such as certain of the offset
rights that are the subject of this Motion), were reserved in full.

11.  Among other things, Allegiance has been in “Call Blocking Event” and
“Backhaul Latency” warranty breach, which ére “Tier 2" warranty breaches (INSPA, Schedule
2.6(a)), for at least six (6) consecutive months, and during such period in excess of two hﬁndred
(200) modems have been blocked and latency requirements have been breached by Allegiance.

12. -Allegiance Delivery, Call Blocking Event, Backhaul Latency and other

_breaches of the INSPA continued to subsist after the Filing Date. Accordingly, on or about

August 8, 2003, Level 3 withheld a portion of the August 8, 2003 Purchase Price Payment
Installment of $25 million and specifically withheld $12,664,775.00 in reépect of Performance
Warranty Claims and withheld and otherwise acted under the INSPA in respect of $500,688.00
for Delivery Claims. [ On or about September 5, 2003, Level '3 and Allegiance entered into a
éertain Stipulation and Agreed Order (the “First Stipulation”) regarding certain Offsets, |
Reservations of Rights and Related Matters, which is attached hereto as Exhibit “B” and is
incorporated here by reference as if set forth in full. Pursuant to this First Stipulation, Level 3
agreed to pay the withheld amount in respect of Performance Warranty Claims, and Allegiance
agreed that Level 3 might withhold payment, among other things, of Delivery Claims and that
Level 3 is permitted, if privileged to do so, to assert rights to offset, recoﬁp, or setoff all
Performance Warranty Claims whenevef arising; against future Purchase Price Payment
Instaliments, irrespective of interim Purchase Price Payments.

13. On or about September 5, 2003, after review by the Statutory Committee

of Unsecured Creditors of the Debtors, and the Debtors’ secured lenders, and upon their consent

thereto, the Court approved the First Stipulation by agreed Order. J
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14. Pursuant to the INSPA, and the invoice and rcquireménts thereof, Level 3
owed another Purchase Price Payment Installment on or about November 1, 2603.

15. On November 1, 2003, Level 3 withheld $11,028,632.00 in respect of
Performancé Warranty Claims and $88,500.00 in respect of Delivery Claims and Backhaul
Claims. On or about November 11, 2003, Level 3 and Allegiance entered into that certain Second
Stipulation (the “Second Stipulation™) and Agreed Order Regarding Certain Offsets, Reservations
of Right and Related Matters, which is attached hereto as Exhibit “C” and is incorporated here by
reference as if set forth in full. Pursuant to the Second Stipulation, Level 3 agreed to pay the
newly withheld amount in respect of Performance Warranty Claims and Allegiance agreed that
Level 3 might withhold payment, among other fhings, of newly asserted Delivery Claims (and
certain néwly asserted Backhaul Claims) and that Level 3 is permitted, if privileged to do so, to
assert rights to offset, recoup or setoff all P'erformance Warranty Claims whenever arising,
against” future Purchase Price Payment Installments, irrespective of interim Purchase Price
Payments. On or about September 19, 2003, the Court approved the Second Stipulation by

agreed Order.

A. Performance Warranty Claims.

16.  Pursuant to the INSPA, Level 3 has notified Allcgiance of Call Blocking
Ciaims and Backhaul Claims by the issuance of tickets “trouble tickets” since at least December
16, 2002 through the filing of this Proof of Claim, which trouble tickets remain open. Level 3
asserts, without limitation, the folloWing fixed and liquidated Performance Warranty Claims:
a. Performance Warranty Claims through the Filing Date;

$26,737,215.00, and;




b. Performance Warranty Claims from the Filing Date through at
least September 15, 2003;
$15,109,504.00.

17. Each of the Performance Warranty Claims asserted in §(16)(a) and (b)’
immediately above is asserted against Allegiance by Level 3 as a claim secured by the Maximum
Offset (and any lesser due and otherwise payable Purchase Price Payment Installment amounts)
by right of: (i) offset under the INSPA; (ii) recoupment; and (iii) setoff.

18.  Level 3 asserts a presently contingent, unliquidated secured claim for
offset, recoupment and setoff against Allegiance in respect of Performance Warranty Claims
arising on or after September 15, 2003.

19.  To the extent that: (i) post-Filing Date Performance Warranty Claims
exceed the Maximum Offset, or '(ii) it is. determined by a court of competent jurisdiction that the
post-Filing Date Performance Warranty Claims exist (in whole or in part), but are not secured by

‘offset, recoupment or setoff rights, such Claims are asserted by Level 3 against Allegiance hereby

as priority, unsecured claims as an administrative expense under Bankruptcy Code
- §§503(b)}(1)(A) aﬂd 507(a)(1). Such Claims are asserted as fixed and liquidated through
-:‘September 15, 2003, and pfesently as contingent and unliquidated thereafter. |

20.  To the extent that: (i) pre-Filing Date Performance Warranty Claims
exceed the Maximum Offset; (ii) it is finally determined by a court of competent jurisdiction that

~ the pre-Filing Date Performance Wananiy Claims exist (in whole or in part), but are not secured

' fby offset, recoupment or setoff rights; and/or (iii) a court of competent jurisdiction finally

- determines that post-Filing Date Performance Warranty Claims are not entitled to Bankruptcy

Code priority, all such Claims are asserted by Level 3 againsf Allegiance as unSchred, non-
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priority claims, which are fixed and liquidated through September 15, 2003, and presently as
contingent and unliquidated thereafter.

B. Delivery Claims.

21.  Pursuant to the INSPA, Level 3 has notified Allegiance of Delivery
Claims in writing. Level 3 asserts, as necessary, to the extent not already 'satiéﬁed by offset or
recoupment, fixed and liquidated Delivery Claims in at least the amount of $595,248.00, as a
 claim secured by the Maximum Offset (and any lesser due and otherwise payable Purchase Price
‘Payment Installment Amounts) by right of: (i) offset under the INSPA; (1i) recoupment; and (iii)
~ setoff. |
22.  Level 3 asserts a presently contingent, unliquidated secured claim for
' offsét, recoupment and seto{f against Allegiance in respect of Delivery Claims arising on or after
November 1, 2063.—
| 23.  To the extent necessary as set forth above and to the extent that: (i) post-
Filing Date Delivery Claims exceed the Maximum Offset, or (ii) it is finally determined by a
court of competent jurisdiction that some or part of the post—Filing Date Delivery Claims exist (in
whole or in part), but are not secured by offset, recoupment or setoff rights, such Claims are
~asserted by Level 3 against Allegiance hereby as priority, unsecured cléims for administrative
expense under Bankruptcy Code §§503(b)(1)(A) and 507(a)(1).. Such Claims are asserted as
fixed and liquidated through November 1, 2003, and as presently contingent and unliquidated
therez_;ﬂer.
24.  To the extent necessary as set forth above and to the extent that: (i) pre-
 Filing Date Delivery Claims exceed the Maximum Offset; (ii) it is finally determined by a court
o'_f competent jurisdiction that some or part of the pre-Filing Date Delivery Claims exist (in whole

or in part), but are not secured by offset, recoupment or setoff rights; and/or (iii) a court of
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competent jurisdiction finally determines that post-Filing Date Delivery Claims are not entitled to
Bankruptcy Code priority, all such Claims are asserted by Level 3 against Allegiance hereby as
non-priority, unsecured claims. Such Claims are asserted as fixed and liquidated through
November 1, 2003, and presently as contingent and unliquidated in respect of Delivery Claims
arising on or after November 1, 2003.

C. Other INSPA Claims.

25.  Without limitation, Level 3 asserts against Allegiance as contingent,
unliquidated claims secured by the Maximum Offset by right of offset, recouﬁment, or setoff, or
as appropriate, as unsecured priority or non-priority claims, all Performance Warranty Claims, afl
other damage claims arising under or in connection with the INSPA rights in respect of market
pricing if a “Competitive Offer” is received by Level 3 (INSPA, §4.1(a)(b)), rights in respect ‘of
l;ést pricing if a “Comparable Solution” is offered by Allegiance to a third party (INSPA, §4.2),
rights in respect of Port reduction if a “Business Downturn” occurs, rights in respect of any non-
exclusive licenses granted Allegiance by Level 3 in Level 3 intangibles (INSPA, §5.3), rights in
- respect of Level 3 “Confidential Information” or Levgl 3 “Trade Secrets,” rights associated with
any INSPA termination, including, without limitation, relating to the disposition of transfer of
vgquipment and other personal property subject to.the INSPA, and in respect of “Termination
Amounts” (e.g., INSPA §§10.3(a)(B), 10.6 and Schedule 10.6), rights of inde’mnitf arising un;ier
INSPA §11.1(a), (b)(), (i), ‘and (i) and otherwise, rights in respect of first bid offers,
COopegation, exclusivity, non-solicitation, AOL contingencies, and -“Buyout and Assumpﬁon
Options,” (fNSPA, Article XIV), in respect of Off-Net Performance (e.g., INSPA, §2.6(d)), and
otherwise under the INSPA, other documents, agreements, instruments and tariffs, at applicable

law or in equity.
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1L Other Agreements.

26. By and through its acquisition of private line service, customer orders and
related assets from Genuity, as of the Filing Date, Level 3 asserts against Allegiance as a fixed,
liquidated claim secured by the Maximum Offset (by right of setoff), and as.appropriate, as
unsecured, non-priority cléims, in respect of Level 3 Account No. 91973 or Genuity Account No.
13960-01, an amount equal to $330,374.69, which claim is evidenced by the invoices attached
hereto as Exhibit “D.”

27.  Level 3 asserts against Allegiance as contingent, unliquidated claims
secured by the Maximum Offéet, and as appropriate as unsecured priprity and non-priority claims,
| all rights under each of: (i) IRU Agreement between Allegiance, as agent for Allegiance Telecom
of California, Inc. (“California”), Allegiance Telecom of Colorado; Inc, (“Colorado™), and
| Allegiance Telecom of Michigan, Inc. (“Michigan”) and Level 3, dated December 30,‘ 1999, and

amendments, supplements, related documents and exhibits thereto, all of which are incorporated
here by reference; (iij the Fiber Termination Agreement between Level 3 and Allegiance, dated
October 3, 2001, as amended and restated, and ‘including related documents and exhibits thereto,
which are incorporated here by reference; (iii) the Telecommunications Service Agreement
‘between Level 3 and Allegiance, dated September 19, 2001, and any amendments, supplements,
related documents and exhibits, which are incorporated here by reference; and (iv) Agreement
between Level 3 -ahd Allegiance, dated March 20, 2002,. and any amendments, supplements,
related documents and exhibits thereto, which are incorporatéd here by reference. |
II.  Miscellaneous.

28.  Level 3 reserves its right to amend this Proof of Claim in respect of any
ﬁébilities against Allegiance and any other Debtor, including, without limitation, -Allegiance
Teiecom, Inc., Allegiance Internet, Inc., California, Colorado, Michigan and Jump.Net, Inc.,
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related to claims made herein or that may arise hereafter of otherwise. As regards to Y27(i)
hereof, this Proof of Claim is deemed filed by each of California, Colorado and Michigan.

29.  Nothing herein contained is intended to limit Level 3’s rights in
connection herewith against any third party and Level 3 reserves its rights to proceed against any
third party for any existing or future liabilities under the documents, agreements and instruments
attached hereto or referenced herein and in connection with Level 3’s claims against the Debtors.

30.  All Level 3 claims set forth herein are asserted against Allegiance and as
appropriate, each other Debtor, jointly and severally. In addition, Level 3, as that term is used

herein, is intending to include any subsidiary, related or affiliated Level 3 entity that may hold all

‘or part of the claims asserted herein.

31.  Level 3 reserves its rights under the documents, agreements and

- instruments attached hereto or referenced herein, including, without limitation, the INSPA and in

connection with Level 3’s claims against Allegiance and all other Debtors.
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A 'INVOICE

allegiance telecom,inc. 2—0@-”300 Telecom Worldwide

9101 North Central Expressway
Dailas, TX 75231

(800) 553-1989 phone
Level 3 Communications
Attention: Ann Dixon
1025 Eldorado Blvd
Broomfield, Co. 80021 invoice Date : 01/02/2004
Involce Number : Emzogancg

4055. Net 30 Days ,

sﬂ‘l xﬂﬂ’-‘é & & 4\1’1\.‘{‘) Lo ‘Cdﬂﬁ n \rlﬁ‘%‘!»‘f .—lﬂ‘
v4 MMNM oy Tra AT
LM.MLMW &u«:h HE n.r. ] : i1 YHM.—

1 Purchase price payment on the Integrated Network $25,000,000.00
Solution Purchase Agreement pursuant to
Amendment Four, Section 3.1 (a).

TOTAL AMOUNT DUE $25,000,000.00

‘mmsz Payment by Bank Wire Transferto:

PLEASE NOTE OUR WIRE INSTRUCTIONS HAVE CHANGED [Allegiance Telecom Service Corporation Wiring Account
.JPMorganChase Bank

[Account # 08806351092

IABAY 113000609




EXHIBIT “F”

[ THIS EXHIBIT HAS BEEN FILED UNDER SEAL PURSUANT TO
BANKRUPTCY COURT ORDER DATED 02/10/04 |



