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UNITED STATES BANKRUPTCY COURT 
SOUTHERN DISTRICT OF NEW YORK 
------------------------------------ ------------------x 
In re       : Chapter 11       

:  
Allegiance Telecom, Inc., et

 

al.,  : Case No. 03-13057 (RDD)        
:      

Debtors. : (Jointly Administered)       
: 

------------------------------------------------------x  

LIMITED OBJECTION OF DALEEN SOLUTIONS, INC. TO NOTICE OF  
DEBTORS’ INTENT TO ASSUME, ASSUME AND ASSIGN, OR ASSIGN  

CERTAIN EXECUTORY CONTRACTS AND UNEXPIRED LEASES

  

TO THE HONORABLE ROBERT D. DRAIN, 
UNITED STATES BANKRUPTCY JUDGE:   

Daleen Solutions, Inc. (“Daleen”) hereby objects to the Notice of Debtors’ Intent to 

Assume, Assume and Assign, or Assign Certain Executory Contracts and Unexpired Leases (the 

“Notice”) filed by the above-referenced debtors, stating as follows: 

Preliminary Statement

 

1. Daleen is a licensor and billing services supplier to Allegiance Telecom Company 

Worldwide (the “Debtor”) pursuant to the terms of a Master Agreement dated as of June 1, 2001 

(the “Master Agreement”), a copy of which is submitted herewith as Exhibit A. 
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2. By means of the Notice, the Debtor seeks authorization from this Court to assume 

the Master Agreement and assign it to XO Communications, Inc. (“XO”), but makes no 

provision for the payment of the $965,841.12 in arrearages owing thereunder. 

3. Daleen is not opposed to the Debtor’s proposal to assume and assign the Master 

Agreement to XO; provided, however, that any such assignment of the Master Agreement must 

necessarily be conditioned on the cure of all outstanding defaults thereunder as specifically 

required by section 365(b) of the Bankruptcy Code. 

4. Accordingly, Daleen respectfully requests this Court to enter an Order 

conditioning the Debtor’s right to assume and assign the Master Agreement to XO on the 

payment of $965,841.12 to Daleen in satisfaction of the outstanding arrearages under the Master 

Agreement. 

Factual Background

 

5. On May 14, 2003 (the “Petition Date”), the Debtor filed a voluntary petition for 

relief under Chapter 11 of the United States Bankruptcy Code.  Since the Petition Date, the 

Debtor has continued to operate its business and remained in possession of its assets as a debtor 

in possession pursuant to sections 1107 and 1108 of the Bankruptcy Code. 

6. Prior to the Petition Date, on or about June 1, 2001, the Debtor and Abiliti 

Solutions, Inc. (“Abiliti”) entered into the Master Agreement pursuant to which, among other 

things, Abiliti provided the Debtor with a license to use certain communications software known 

as NetworkStategies, which provides billing and information management functions.  The 

Master Agreement was assigned to Daleen on December 20, 2002. 

7. In consideration for the software license and billing services provided under the 

Master Agreement, the Debtor agreed to pay to Daleen a monthly processing fee equal to a 
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specified percentage (based on volume) of its “Billed Revenue.”  See

 
Master Agreement, 

Schedule B-2, Appendix A. 

8. Billed Revenue is specifically defined by section 1 of the Master Agreement to 

mean “all amounts billed to subscribers of [the Debtor], net of revenue adjustments and 

corrections.”  Section 1, in turn, provides that “revenue adjustments and corrections means 

adjustments, discounts or credits issued to customers . . . for incorrect billing of 

telecommunications services or equipment,” but does not include “other adjustments to 

customer’s acconts receivable balances in the form of write-offs, accommodation or ‘goodwill’ 

credits, service promotions or credits for regulatory actions.”   

9. Thus, Daleen is entitled to a service fee equal to a specified percentage of the 

Debtor’s gross revenues, calculated without regard to any write-offs, discounts or other credits 

that the Debtor might extend to its customers. 

Arrearages Under the Master Agreement

 

10. In September 2003, prompted by a sudden and dramatic increase in the volume of 

bad debt write-offs and balance transfers by the Debtor resulting from the Debtor’s efforts to 

transfer its customer accounts to a new billing system, Daleen began an internal investigation of 

the Debtor’s account and discovered that it had been inadvertently calculating the fees owed to it 

on the basis of revenue actually invoiced to the Debtor’s customers, which reflects write-offs and 

other adjustments specifically excluded from the definition of Billed Revenue under the Master 

Agreement. 

11. Upon discovering this discrepancy in its billing calculations and completing a 

lengthy internal investigation, Daleen corrected its fee-billing procedures, and, beginning with 
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the invoice for March 2004, commenced billing the Debtor in accordance with the provisions of 

the Master Agreement. 

12. Unfortunately, while the Debtor has acknowledged that the Master Agreement 

requires the exclusion of “write-off’s (sic), accommodation or ‘goodwill’ credits” from the 

calculation of Billed Revenue,1 it has disputed Daleen’s calculation of the fees owed to it, and 

has made (or indicated the intention to make) only partial payments with respect to the invoices 

issued to it for the months of March and April 2004.  These partial payments have given rise to 

significant arrearages under the Master Agreement, as reflected below: 

Invoice Period Invoice Amount Amount Actually Paid 
(or expected) 

Deficiency 

March 2004 $352,946.12 $244,775.39 $108,170.73 

April 20042 $274,593.25 $216,000.23 $58,593.02 

  

Total Arrearages 
(2/29/04 – 4/30/04)   $166,763.75 

13. Following the discovery of the systematic undercounting of Billed Revenue, 

Daleen also conducted an extensive internal audit of the Debtor’s account for the period of May 

15, 2003 through February 29, 2004, to determine how much revenue had been improperly 

excluded from the calculation of Billed Revenue and what, if any, additional fees might be 

owing to Daleen as a result. 

14. After reviewing extensive data relating to the Debtor’s billing activities during the 

relevant period, Daleen’s internal audit revealed that a total of $36,547,330.42 was improperly 

                                                

 

1  See May 17, 2004 Letter from Lee Barnett, Senior Director of Information Systems for 
the Debtor, to Daleen, a copy of which is submitted herewith as Exhibit B. 
2  The April 2004 invoice is not actually due until June 9, 2004, but the Debtor has already 
indicated, in its May 17th letter, the intention to remit payment in an amount insufficient to cover 
April 2004 fees as calculated in accordance with the Master Agreement. 
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excluded from the calculation of the Debtor’s Billed Revenue, including bad debt writeoffs in the 

amount of $14,029,899.62, and balance transfer credits in the amount of $16,302,586.26, both of 

which are clearly excluded from the definition of permissible “revenue adjustments and 

corrections” under section 1 of the Master Agreement. 

15. The net effect of the exclusion of these sums from the calculation of Billed 

Revenue was an underpayment of fees owing to Daleen under the Master Agreement in the 

amount of $799,077.37 for the period of May 15, 2003 through February 29, 2004. 

16. Coupled with its payment defaults for March and April 2004, as of April 30, 

2004, the Debtor was thus in arrears under the Master Agreement in the aggregate amount of 

$965,841.12. 

Argument

 

17. Section 365(b)(1) of the Bankruptcy Code provides that: 

If there has been a default in an executory contract or unexpired lease of the 
debtor, the trustee may not assume such contract or lease unless, at the time of 
assumption of such contract or lease, the trustee--   

(A) cures, or provides adequate assurance that the trustee will promptly 
cure, such default;   

(B) compensates, or provides adequate assurance that the trustee will 
promptly compensate, a party other than the debtor to such contract or lease, for 
any actual pecuniary loss to such party resulting from such default; and  

(C) provides adequate assurance of future performance under such 
contract or lease. 

18. Section 365(f)(2) of the Bankruptcy Code provides that: 

The trustee may assign an executory contract or unexpired lease of the debtor 
only if –  

(A) the trustee assumes such contract or lease in accordance with the 
provisions of this section; and  
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(B) adequate assurance of future performance by the assignee of such 
contract is provided, whether or not there has been a default iin such contract 
or lease.  

19. In this case, Daleen does not have any inherent objection to the assumption and 

assignment of its contract to XO.  However, consistent with the plain language of the Bankruptcy 

Code, the Debtor must cure all of the oustanding arrearages under the Master Agreement before 

it can be assumed and assigned.  See

 

Berdon v. 254 West 54 Venture Co. (In re Cobham 

Enterprises, Inc.), 72 B.R. 779, 783 (S.D.N.Y. 1987) (holding that a debtor’s failure to cure 

outstanding defaults rendered it unable to assume or assign its lease).  

WHEREFORE, Daleen respectfully requests that this Court enter an order conditioning 

the Debtor’s assumption and assignment of the Master Agreement on the payment of 

$965,841.12 to Daleen, and granting such other and further relief as this Court deems just and 

proper.  

Dated:  New York, New York  Kirkpatrick & Lockhart LLP   
June 2, 2004    599 Avenue of the Americas       

New York, New York 10022       
(212) 536-3900        

By:   /s/   

        

Jeffrey N. Rich (JNR-7183)        
A Partner of the Firm        

Counsel for Daleen Solutions, Inc. 


























































































































