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UNITED STATES BANKRUPTCY COURT 
SOUTHERN DISTRICT OF NEW YORK 
   

In re: 

ATARI, INC., et al., 

Debtors.1 

) 
) 
) 
) 
) 
) 
) 

Chapter 11 
 
Case No. 13-10176 (JMP) 
 
(Jointly Administered) 

 
NOTICE OF FILING OF PROPOSED SALE ORDERS 

 WITH RESPECT TO THE SALE OF CERTAIN ASSETS  
 

PLEASE TAKE NOTICE that on May 22, 2013, the Debtors filed a motion (the “Sale 
Motion”)2 [Docket No. 222] to, among other things, (a) establish auction and bid procedures (the 
“Bid Procedures”) with respect to the sale(s) of substantially all of their assets (the “Assets”), (b) 
schedule auctions and a sale hearing with respect to the sale(s) of Assets, and (c) approve the 
sale(s) of the Assets and the assumption and assignment of certain contracts related thereto free 
and clear of all liens, claims, encumbrances and other interests. 

PLEASE TAKE FURTHER NOTICE that on June 14, 2013, the Court entered an 
order (the “Bid Procedures Order”) [Docket No. 260] approving the Bid Procedures and setting 
a date for the Sale Hearing.  The Sale Hearing is currently scheduled for July 24, 2013 at 10:00 
a.m. (Eastern Time) at United States Bankruptcy Court for the Southern District of New York, 
Alexander Hamilton Custom House, One Bowling Green, New York, New York 10004, before 

                                                 
1 The “Debtors” are Atari, Inc., Atari Interactive, Inc., Humongous, Inc., and California U.S. Holdings, Inc. 
2 Capitalized terms not defined herein have the meaning given to them in the Sale Motion or the Bid Procedures.  

13-10176-jmp    Doc 313    Filed 07/22/13    Entered 07/22/13 23:31:36    Main Document  
    Pg 1 of 146



 2 
 

the Honorable James M. Peck, United States Bankruptcy Court Judge, to consider the Debtors’ 
selection of the highest or otherwise best bid(s) and the approval of the Sale Transaction.  

PLEASE TAKE FURTHER NOTICE that, on July 17 and 18, 2013, pursuant to the 
Bid Procedures Order, the Debtors conducted the Auctions with respect to certain of the Assets.  
On July 19, 2013, the Debtors filed the Notice of Successful and Back-up Bidders with Respect to 
the Auctions of Certain of the Debtors’ Assets [Docket No. 305].  The proposed orders 
(collectively, the “Proposed Orders”) approving the sales of such Assets are attached hereto as 
Exhibits 1-4, respectively. 

PLEASE TAKE FURTHER NOTICE that the Debtors will seek approval of the 
Proposed Orders at the Sale Hearing. 

PLEASE TAKE FURTHER NOTICE that copies of the Proposed Orders and the 
applicable asset purchase agreements attached thereto may be obtained by visiting the website 
established for the Debtors in these cases at http://www.bmcgroup.com/atari. 

New York, New York    AKIN GUMP STRAUSS HAUER & FELD LLP 
Dated:  July 22, 2013     
 

By:  /s/ Ira S. Dizengoff    
Ira S. Dizengoff 
Kristine G. Manoukian 
One Bryant Park 
New York, New York 10036 
Telephone:  (212) 872-1000 
Facsimile:   (212) 872-1002 
idizengoff@akingump.com 
kmanoukian@akingump.com 
 
Scott L. Alberino 
Robert S. Strauss Building 
1333 New Hampshire Avenue, N.W. 
Washington, DC 20036-1564 
Telephone:  (202) 887-4000 
Facsimile:   (202) 887-4288 
salberino@akingump.com  

 
Counsel to the Debtors and Debtors in Possession 
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EXHIBIT 1 
 
 

PROPOSED ORDER AUTHORIZING THE SALE OF THE BATTLEZONE 
FRANCHISE 
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UNITED STATES BANKRUPTCY COURT 
SOUTHERN DISTRICT OF NEW YORK 
 

In re: 

ATARI, INC., et al.,  

 Debtors.1 

) 
) 
) 
) 
) 
) 
) 

 
Chapter 11 
 
Case No. 13-10176 (JMP) 
 
(Jointly Administered) 

 

ORDER AUTHORIZING THE SALE OF THE BATTLEZONE FRANCHISE 
AND GRANTING RELATED RELIEF 

Upon the Debtors’ motion, dated May 22, 2013 (the “Motion”),2 pursuant to sections 105, 

363, and 365 of title 11 of the United States Code (the “Bankruptcy Code”)3 and rules 2002, 

6004, 6006, 9008, and 9014 of the Federal Rules of Bankruptcy Procedure (the “Bankruptcy 

Rules”) for, among other things, entry of an order (i) authorizing the sale (the “Sale 

Transaction”) of the Battlezone Franchise (the “Battlezone Assets”) to Rebellion Interactive 

Games Limited (the “Buyer”) free and clear of liens, claims, encumbrances, and other interests, 

except to the extent set forth in that certain Asset Purchase Agreement (the “APA”), attached 

hereto as Exhibit A, (ii) authorizing the assumption and assignment of certain executory 

contracts in connection with the Sale Transaction, and (iii) granting certain related relief, all as 

more fully described in the Motion; and the Court having entered an order on June 14, 2013 (the 

“Bid Procedures Order”) approving, among other things, the (a) proposed procedures for 

submitting competing bids for the Battlezone Assets (the “Bid Procedures”), (b) procedures for 

the assumption and assignment of certain executory contracts (the “Assumed Contracts”) in 

connection with the Sale Transaction (the “Assumption and Assignment Procedures”); and (c) 

                                                 
1 The “Debtors” are Atari, Inc., Atari Interactive, Inc., Humongous, Inc., and California U.S. Holdings, Inc. 
2 Capitalized terms not defined herein shall have the meaning given to them in the Motion. 
3 Unless otherwise indicated, all section (§) references are to the Bankruptcy Code. 
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the date, time and place of the Sale Hearing; and the Sale Hearing having been held on July 24, 

2013; and upon the record of the Sale Hearing and all of the proceedings had before the Court; 

and the Court having reviewed the Motion and all affidavits, declarations, responses, and 

objections thereto and found and determined that the relief requested in the Motion is in the best 

interests of the Debtors, their estates and creditors, and all parties in interest and that the legal 

and factual bases set forth in the Motion and at the Sale Hearing establish just cause for the relief 

granted herein; and after due deliberation and sufficient cause appearing therefor, it is hereby: 

FOUND AND DETERMINED THAT: 

A. Jurisdiction and Venue.  The Court has jurisdiction to hear and determine and to 

grant the relief requested in the Motion pursuant to 28 U.S.C. §§ 157(b)(l) and 1334(b).  Venue 

of these cases and the Motion in this district is proper under 28 U.S.C. §§ 1408 and 1409.  This is 

a core proceeding within the meaning of 28 U.S.C. § 157(b)(2). 

B. Statutory Predicates.  The statutory predicates for the relief requested in the 

Motion are §§ 105, 363, and 365 and Bankruptcy Rules 2002, 6004, 6006, 9008, and 9014. 

C. Sufficiency of Notice.  As evidenced by the affidavits and certificates of service 

and publication previously filed with the Court, in light of the exigent circumstances of these 

bankruptcy cases and based on the representations of counsel:  (i) proper, timely, adequate, and 

sufficient notice of the Motion, the Bid Procedures, the Sale Transaction, the assumption and 

assignment of the Assumed Contracts, and the Sale Hearing (collectively, the “Noticed Items”) 

have been provided in accordance with Bankruptcy Rules 2002(a), 6004(a), 6006(c) and 9014, 

and all applicable provisions of the Bankruptcy Code and the Local Bankruptcy Rules for the 

Southern District of New York and in compliance with the Bid Procedures Order; (ii) such notice 

was good, sufficient, reasonable, and appropriate under the particular circumstances of these 

chapter 11 cases, and reasonably calculated to reach and apprise all holders of liens, claims, 
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encumbrances, and other interests, including, without limitation, any holder asserting any rights 

or claims based on any taxes or successor or transferee liability, about the Noticed Items; and 

(iii) no other or further notice of the Noticed Items, or any matters in connection therewith is or 

shall be required.  With respect to entities whose identities are not reasonably ascertainable by 

the Debtors, publication of the Sale Notice in domestic and international editions of The Wall 

Street Journal on June 18, 2013 and June 19, 2013, respectively, was sufficient and reasonably 

calculated under the circumstances to reach such entities. 

D. Objections.  To the extent not withdrawn, resolved, or otherwise addressed by the 

terms of this Order, all objections to the Motion are overruled. 

E. Assets Property of the Estate.  The Battlezone Assets are property of the Debtors’ 

estates and title thereto is vested in the Debtors’ estates. 

F. Sufficiency of Marketing.  The Debtors and their professionals marketed the 

Battlezone Assets as set forth in and in accordance with the Motion and the Bid Procedures.  

Based upon the record of these proceedings, all creditors and other parties in interest and all 

prospective purchasers have been afforded a reasonable and fair opportunity to bid for the 

Battlezone Assets. 

G. Bid Procedures.  The Bid Procedures were substantively and procedurally fair to 

all parties and all potential bidders and afforded notice and a full, fair, and reasonable 

opportunity for any person to make a higher or otherwise better offer to purchase the Battlezone 

Assets.  The Debtors conducted the sale process, including the Auction, without collusion and in 

accordance with the Bid Procedures. 

H. Sale Highest and Best Offer.  After the conclusion of the Auction held on July 18, 

2013, the Debtors determined in a valid and sound exercise of their business judgment that the 
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highest and best Qualified Bid for the Battlezone Assets was that of the Buyer, and constitutes 

reasonably equivalent value and fair consideration under the Bankruptcy Code, the Uniform 

Fraudulent Transfer Act, the Uniform Fraudulent Conveyance Act and any other applicable laws, 

and may not be avoided under § 363(n).  No other person or entity or group of persons or entities 

has offered to purchase the Battlezone Assets for an amount that would provide greater value to 

the Debtors than the Buyer.  The Court’s approval of the Sale Transaction is in the best interests 

of the Debtors, their estates, creditors and all other parties in interest. 

I. Corporate Authority.  Subject to the entry of this Order, the Debtors have full 

power and authority to: (i) transfer the Battlezone Assets to the Buyer and execute such bills of 

sale and other documents as may be appropriate in their discretion; (ii) take all company action 

necessary to authorize and approve the sale of the Battlezone Assets (the “Sale”), and (iii) take 

any action required in order to consummate the Sale.  No consents or approvals, other than those 

expressly provided for in this Order, are required for the Debtors to consummate the Sale. 

J. Arm’s-Length Sale and Buyer’s Good Faith.  The Sale was undertaken by the 

Debtors and the Buyer at arm’s-length without collusion or fraud, and in good faith within the 

meaning of § 363(m).  The Buyer recognizes that the Debtors:  (i) were free to deal with any 

other party interested in acquiring the Battlezone Assets; (ii) complied with the Bid Procedures, 

(iii) subjected their bid to competitive bidding, and (iv) have disclosed all payments to be made 

by the Buyer and other agreements or arrangements entered into by the Buyer in connection with 

the Sale.  The Buyer has not violated § 363(n) by any action or inaction, and no common identity 

of directors or controlling stockholders exists between the Debtors and the Buyer.  As a result of 

the foregoing, the Buyer is entitled to the protections of § 363(m), including in the event this 
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Order or any portion thereof is reversed or modified on appeal, and otherwise has proceeded in 

good faith in all respects in connection with the proceeding. 

K. Satisfaction of Section 363(f) Standards.  The Debtors may sell the Battlezone 

Assets free and clear of all liens, claims and interests because, with respect to each creditor 

asserting a claim or interest, one or more of the standards set forth in § 363(f)(l)-(5) has been 

satisfied.  Those holders of claims and interests who did not object or who withdrew their 

objections to the Sale or the Motion (as relates to the Sale) are deemed to have consented to the 

Motion and Sale pursuant to § 363(f)(2).  Those holders of claims and interests who did object 

fall within one or more of the other subsections of § 363(f). 

L. Free and Clear Findings Required by Buyer.  The Buyer would not have bid at the 

Auction and would not consummate the Sale if the sale of the Battlezone Assets to the Buyer 

were not free and clear of all liens, claims and interests to the extent provided by Bankruptcy 

Code section 363(f). 

M. No Liability Under Section 363(n).  Neither the Debtors nor the Buyer engaged in 

any conduct that would cause or permit the Sale to be avoided, or costs or damages to be 

imposed, under § 363(n). 

N. No Fraudulent Transfer.  The Sale is not being consummated for the purpose of 

hindering, delaying or defrauding creditors of the Debtors under the Bankruptcy Code or under 

the laws of the United States, any state, territory, possession thereof, or the District of Columbia, 

or any other applicable law.  Neither the Debtors nor the Buyer are consummating the Sale with 

any fraudulent or otherwise improper purpose. 

O. No Successor Liability.  The Buyer is not holding itself out to the public as a 

continuation of the Debtors and is not an “insider” or “affiliate” of the Debtors, as those terms 
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are defined in the Bankruptcy Code, and no common identity of incorporators, directors, or 

stockholders exists between the Buyer and the Debtors.  The Buyer is not purchasing all or 

substantially all of the Debtors’ assets and the Buyer is not holding itself out to the public as a 

continuation of the Debtors.  The conveyance of the Battlezone Assets does not amount to a 

consolidation, merger or de facto merger of the Buyer and the Debtors and/or Debtors’ estates, 

there is no substantial continuity between the Buyer and the Debtors, there is no continuity of 

enterprise between the Debtors and the Buyer and the Buyer does not constitute a successor to 

the Debtors’ estates.  Upon the Closing (as defined in the APA), the Buyer shall be deemed to 

have assumed only the Assumed Liabilities (as defined in the APA).  Except for the Assumed 

Liabilities, the Buyer’s acquisition of the Battlezone Assets shall be free and clear of any 

“successor liability” claims of any nature whatsoever, whether known or unknown and whether 

asserted or unasserted as of the Closing.  The Buyer’s operations shall not be deemed a 

continuation of the Debtors’ businesses as a result of the acquisition of the Battlezone Assets.  

The Buyer would not have acquired the Battlezone Assets but for the foregoing protections. 

P. Sale as Exercise of Business Judgment.  The selection of the Buyer as the 

Successful Bidder for the Battlezone Assets and consummation of the Sale constitute the 

exercise of the Debtors’ sound business judgment, and such acts are in the best interests of the 

Debtors, their estates and creditors, and all parties in interest.  The Court finds that the Debtors 

have articulated good and sufficient business reasons justifying the Sale of the Battlezone Assets.  

Q. Assumption and Assignment of Executory Contracts.  The Assumption and 

Assignment Procedures, including notice of proposed cure amounts, are reasonable and 

appropriate and consistent with the provisions of § 365 and Bankruptcy Rule 6006.  Such 

procedures have been tailored to provide adequate opportunity for all non-Debtor counterparties 
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to the relevant Assumed Contracts (the “Counterparties”) to raise any objections to the proposed 

assumption and assignment or to cure amounts.  No objections having been made, no further 

consent of the Counterparties is required. 

R. Compelling Reasons for an Immediate Sale.  The Debtors have demonstrated 

compelling circumstances for the Sale outside: (a) the ordinary course of business, pursuant to § 

363(b); and (b) a plan of reorganization, in that, among other things, the immediate 

consummation of the Sale to the Buyer is necessary and appropriate to maximize the value of the 

Debtors’ estates and the Sale will provide the means for the Debtors to maximize distributions to 

the Debtors’ creditors.  To maximize the value of the Battlezone Assets, it is essential that the 

Sale occur promptly.  Time is of the essence in consummating the Sale. 

It is therefore: 

ORDERED, ADJUDGED AND DECREED THAT: 

1. Motion Granted.  The Motion is GRANTED to the extent set forth herein. 

2. Objections Overruled.  All objections with regard to the relief sought in the 

Motion that relate to the Sale, and that have not been withdrawn, waived, previously overruled, 

settled or otherwise dealt with as expressly provided herein, or on the record at the Sale Hearing, 

hereby are overruled. 

3. Approval.  Pursuant to §§ 105 and 363, the Sale is approved.  Pursuant to §§ 105 

and 363, the Debtors and the Buyer are each hereby authorized and directed to take any and all 

actions necessary or appropriate to: (i) consummate the Sale; and (ii) perform, consummate, 

implement and close fully the Sale and execute any and all instruments and documents that may 

be reasonably necessary or desirable to implement the Sale and to transfer the applicable 

Battlezone Assets to the Buyer. 
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4. Authorization to Assume and Assign.  Pursuant to § 365(f), notwithstanding any 

provisions of any Assumed Contract or applicable non-bankruptcy law that prohibits, restricts, or 

conditions the assignment of the Assumed Contracts, the Debtors are authorized to assume the 

Assumed Contracts and to assign the Assumed Contracts to the Buyer, which assignment shall 

take place on and be effective as of the Closing or as otherwise provided by order of this Court.  

There shall be no accelerations, assignment fees, increases, or any other fees charged to the 

Buyer or the Debtors as a result of the assumption and assignment of the Assumed Contracts. 

5. Transfer Free and Clear.  Upon the Closing: (a) the Debtors are hereby authorized 

and directed to consummate, and shall be deemed for all purposes to have consummated, the 

Sale, transfer and assignment of all of the Debtors’ right, title and interest in the Battlezone 

Assets to the Buyer free and clear of: (i) any and all liens, including any lien (statutory or 

otherwise), mortgage, pledge, security interest, hypothecation, deed of trust, deemed trust, 

option, right of use, right of first offer or first refusal, servitude, encumbrance, handicap, 

hindrance, charge, prior claim, lease, conditional sale arrangement or, other similar restriction of 

any kind or consequence; (ii) any and all liabilities, including debts, liabilities and obligations, 

whether accrued or fixed, direct or indirect, liquidated or unliquidated, absolute or contingent, 

matured or unmatured, known or unknown or determined or undeterminable, including any tax 

liability; and (iii) any and all claims, including rights or causes of action, obligations, demands, 

restrictions, interests and matters of any kind or nature whatsoever, whether arising prior to or 

subsequent to the commencement of these cases, and whether imposed by agreement, 

understanding, law, equity or otherwise (including, without limitation, any claims and 

encumbrances: (y) that purport to give to any party a right or option to effect a forfeiture, 

modification, right of first refusal or termination of the Debtors’ or the Buyer’s interest in the 
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Battlezone Assets; or (z) in respect of taxes); and (b) all such claims and interests shall not be 

enforceable as against the Buyer or the Battlezone Assets. 

6. Valid Transfer; Attachment to Sale Proceeds.  The transfer to the Buyer of the 

Debtors’ right, title and interest in the Battlezone Assets shall be, and hereby is deemed to be, a 

legal, valid and effective transfer of the Debtors’ right, title and interest in the Battlezone Assets, 

free and clear of all claims and interests of any kind or nature whatsoever, to the extent provided 

by §363(f), with such claims and interests attaching to the sale proceeds in the same validity, 

extent and priority as immediately prior to the Sale, subject to any rights, claims and defenses of 

the Debtors and other parties in interest, as applicable, may possess with respect thereto. 

7. Injunction.  All persons and entities, including, but not limited to, all debt security 

holders, equity security holders, governmental, tax and regulatory authorities, lenders, vendors, 

suppliers, employees, trade creditors, litigation claimants and other persons, holding claims and 

interests of any kind or nature whatsoever against or in the Debtors or the Debtors’ interests in 

the Battlezone Assets (whether known or unknown, legal or equitable, matured or unmatured, 

contingent or noncontingent, liquidated or unliquidated, asserted or unasserted, whether arising 

prior to or subsequent to the commencement of these chapter 11 cases, whether imposed by 

agreement, understanding, law, equity or otherwise) shall be and hereby are forever barred, 

estopped and permanently enjoined from asserting, prosecuting or otherwise pursuing liens, 

claims and interests against the Buyer or their affiliates, successors and assigns, the Battlezone 

Assets, or the interests of the Debtors in the Battlezone Assets.  Following the Closing, no person 

or entity shall interfere with the Buyer’s title to or use and enjoyment of the Debtors’ interests in 

the Battlezone Assets based on or related to any liens, claims and interests in the Debtors or the 

Debtors’ interests in the Battlezone Assets.  All persons are hereby enjoined from taking action 
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that would interfere with or adversely affect the ability of the Debtors to transfer the Battlezone 

Assets in accordance with the terms of this Order. 

8. Good Faith Buyer.  The Buyer is a “good faith purchaser” for the purposes of 

§363(m).  The Buyer is entitled to all of the protections afforded by § 363(m). 

9. No Bulk Sales.  No bulk sales law or any similar law of any state or other 

jurisdiction shall apply in any way to the Sale. 

10. Transfer of Marketable Title.  On the Closing Date, this Order shall be construed 

and shall constitute for any and all purposes a full and complete general assignment, conveyance 

and transfer of all of the Debtors’ right, title and interest in the Battlezone Assets or a bill of sale 

transferring good and marketable title in the Battlezone Assets to the Buyer on the Closing Date 

pursuant to the terms of this Order, free and clear of all claims and interests, to the extent 

provided by § 363(f). 

11. Fair and Equivalent Value.  The consideration provided by the Buyer for the 

Battlezone Assets shall be deemed for all purposes to constitute reasonably equivalent value and 

fair consideration under the Bankruptcy Code and any other applicable law, and the Sale may not 

be avoided, or costs or damages imposed or awarded under § 363(n) or any other provision of the 

Bankruptcy Code, the Uniform Fraudulent Transfer Act, the Uniform Fraudulent Conveyance 

Act or any other similar state laws. 

12. No Successor Liability.  Upon the Closing, the Buyer shall be deemed to have 

assumed only the Assumed Liabilities.  Except for the Assumed Liabilities, the Buyer’s 

acquisition of the Battlezone Assets shall be free and clear of any “successor liability” claims of 

any nature whatsoever, whether known or unknown and whether asserted or unasserted as of the 
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time of Closing.  The Buyer’s operations shall not be deemed a continuation of the Debtors’ 

business as a result of the acquisition of the Battlezone Assets. 

13. Release of Liens, Claim and Interests.  This Order: (a) is and shall be effective as 

a determination that, other than the Assumed Liabilities, all liens, claims and interests of any 

kind or nature whatsoever existing as to the Battlezone Assets prior to the Closing have been 

unconditionally released, discharged and terminated, and that the conveyances described herein 

have been effected; and (b) is and shall be binding upon and shall authorize all entities, 

including, all filing agents, filing officers, title agents, title companies, recorders of mortgages, 

recorders of deeds, registrars of deeds, administrative agencies or units, governmental 

departments or units, secretaries of state, federal, state and local officials and all other persons 

and entities who may be required by operation of law, the duties of their office, or contract to 

accept, file, register, or otherwise record or release any documents or instruments, or evidence of 

facilitate the transfer of the Battlezone Assets conveyed to the Buyer.  All recorded liens, claims 

and interests against the Battlezone Assets shall be deemed stricken. 

14. Approval to Release Liens, Claims and Interests.  If any person or entity which 

has filed statements or other documents or agreements evidencing liens on, or claims or interests 

in, the Battlezone Assets shall not have delivered to the Debtors before the Closing, in proper 

form for filing and executed by the appropriate parties, termination statements, instruments of 

satisfaction, releases of liens and easements, and any other documents necessary for the purpose 

of documenting the release of all liens which the person or entity has or may assert with respect 

to the Battlezone Assets, the Debtors and the Buyer are hereby authorized to execute and file 

such statements, instruments, releases and other documents on behalf of such person or entity 

with respect to the Battlezone Assets. 
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15. Inconsistencies with Prior Orders, Pleadings or Agreements.  To the extent this 

Order is inconsistent with any prior order or pleading with respect to the Motion in these chapter 

11 cases, the terms of this Order shall govern. 

16. Subsequent Orders and Plan Provisions.  This Order shall not be modified by any 

chapter 11 plan confirmed in these chapter 11 cases or subsequent order of this Court. 

17. Binding Effect of Order.  This Order shall be binding in all respects upon all 

creditors and interest holders of the Debtors, the Committee, all successors and assigns of the 

Debtors and their affiliates and subsidiaries, and any trustees, examiners, “responsible persons” 

or other fiduciaries appointed in the Debtors’ chapter 11 cases or upon a conversion to chapter 7 

under the Bankruptcy Code. 

18. Retention of Jurisdiction.  The Court retains jurisdiction with respect to all 

matters arising from or related to the implementation of this Order, including, without limitation, 

the authority to: (i) interpret, implement and enforce the terms and provisions of this Order; (ii) 

protect the Buyer, or the Battlezone Assets, from and against any of the claims or interests; (iii) 

compel the Buyer to perform all of their obligations under the Bid Procedures and this Order; 

and (iv) resolve any disputes arising under or related to the Sale. 

19. No Material Modifications.  The terms of the Sale and any related agreements, 

documents or other instruments may be modified, amended, or supplemented through a written 

document signed by the parties thereto in accordance with the terms thereof without further order 

of the Court; provided, however, that any such modification, amendment or supplement does not 

materially change the economic substance of the transactions contemplated hereby. 

20. Immediate Effect.  This Order constitutes a final order within the meaning of 28 

U.S.C. § 158(a).  Notwithstanding any provision in the Bankruptcy Rules to the contrary, the 
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Court expressly finds there is no reason for delay in the implementation of this Order and, 

accordingly: (i) the terms of this Order shall be immediately effective and enforceable upon its 

entry; (ii) the Debtors are not subject to any stay in the implementation, enforcement or 

realization of the relief granted in this Order; and (iii) the Debtors may, in their discretion and 

without further delay, take any action and perform any act authorized under this Order. 

21. Provisions Non-Severable.  The provisions of this order are nonseverable and 

mutually dependent. 

 

Dated: _________________, 2013 
 New York, New York 

 

  
THE HONORABLE JAMES M. PECK 
UNITED STATES BANKRUPTCY JUDGE 
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Execution Copy 

Battlezone Assets 

 PURCHASE AGREEMENT 

dated as of 

July 18, 2013 

by and among 

ATARI, INC.  
ATARI INTERACTIVE, INC. 

HUMONGOUS, INC.  
CALIFORNIA U.S. HOLDINGS, INC. 

 

as the Sellers 

and 

REBELLION INTERACTIVE GAMES LIMITED 

as Buyer
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PURCHASE AGREEMENT 

THIS PURCHASE AGREEMENT dated as of July 18, 2013 (the “Agreement”) by and 
among Atari, Inc., a Delaware corporation, Atari Interactive, Inc., a Delaware corporation, 
Humongous, Inc., a Delaware corporation, and California U.S. Holdings, Inc., a California 
corporation, (each a Seller and collectively, the “Sellers”) and Rebellion Interactive Games 
Limited, a company incorporated in England under registered number 06643596 whose principal 
place of business and registered office is at Riverside House, Osney Mead, Oxford OX2 0ES, the 
United Kingdom (the “Buyer”). 

W I T N E S S E T H : 

WHEREAS, the Sellers own the Purchased Assets (as defined below); 

WHEREAS, the Sellers have sought relief under Chapter 11 of Title 11, §§ 101-1330 of 
the United States Code (as amended, the “Bankruptcy Code”) by filing cases (the “Chapter 11 
Cases”) in the United States Bankruptcy Court for the Southern District of New York (the 
“Bankruptcy Court”) on January 21, 2013 (the “Petition Date”);  

WHEREAS, the Bankruptcy Court entered the Order approving (A) Bid Procedures in 
Connection with the Sale(s) of Substantially All of the Debtors’ Assets, (B) Procedures Related 
to the Assumption and Assignment of Executory Contracts and Unexpired Leases in Connection 
with Such Sale(s), (C) the Form and Manner of Notice Thereof, (D) Scheduling the Hearing to 
Consider Approval of the Sale(s), (E) Granting Certain Related Relief and (F) Procedures to Sell 
the Remaining De Minimis Assets Without Further Court Approval on June 14, 2013 [Docket 
No. 620] (the “Bid Order”); and 

WHEREAS, Buyer desires to purchase the Purchased Assets and to assume the Assumed 
Liabilities (as defined below), upon the terms and subject to the conditions set forth herein. 

NOW, THEREFORE, in consideration of the foregoing and the respective 
representations, warranties, covenants and agreements set forth herein, the parties hereto agree as 
follows: 

ARTICLE 1 
 

DEFINITIONS 

SECTION 1.01 Definitions. 

(a) The following terms, as used herein, have the following meanings: 

“Affiliate” means, with respect to any Person, any other Person directly or indirectly 
controlling, controlled by, or under common control with such other Person; provided, however, 
that with respect to the Sellers, “Affiliate” shall mean only the other Sellers.   

“Assumption Agreement” means an assignment and assumption agreement drafted by 
Sellers in the form attached hereto. 
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 “Business Day” means a day other than Saturday, Sunday or other day on which 
commercial banks in New York, New York are authorized or required by law to close. 

“Causes of Action” means any legal, governmental or regulatory actions, suits, 
proceedings, investigations, arbitrations or actions. 

 “Claim” means a claim as defined in Section 101 of the Bankruptcy Code. 

“Closing Date” means the date of the Closing. 

“Confidentiality Agreement” means that certain non-disclosure agreement by and 
between Sellers and Buyer dated 28 May, 2013. 

 “Cure Costs” means the liabilities and obligations of the Sellers that must be paid or 
otherwise satisfied to cure all of the Sellers’ defaults under the Assumed Contracts at the time of 
the assumption thereof and assignment to Buyer as provided herein. 

“Intellectual Property” mean the intellectual property and associated copyrights, 
trademarks, trade secrets, moral rights, rental rights, and mask work rights (if any) identified on 
Schedule 1.01(a).   

“IP Assignment Agreement” means the assignment and assumption agreement with 
respect to the Intellectual Property drafted by Sellers and in a form appropriate for recordation 
with the applicable government entity in the form attached hereto. 

 “Lien” means, with respect to any property or asset, any mortgage, lien, pledge, charge, 
security interest or encumbrance in respect of such property or asset. 

“Material Adverse Effect” means (i) any material adverse effect on the Purchased 
Assets, taken as a whole, or (ii) any material adverse effect on the ability of the Sellers to 
consummate the transactions contemplated by this Agreement provided that the following shall 
not constitute a Material Adverse Effect and shall not be taken into account in determining 
whether or not there has been or would reasonably be expected to be a Material Adverse Effect:  
(A) changes in general economic conditions or securities or financial markets in general that do 
not disproportionately impact the Sellers, taken as a whole: (B) general changes in the industry in 
which the Sellers operate and not specifically relating to, or having a disproportionate effect on, 
the Sellers taken as a whole (relative to the effect on other persons operating in such industry); 
(C) any changes in law applicable to the Sellers or any of their respective properties or assets or 
interpretations thereof by any governmental authority which do not have a disproportionate 
effect on the Sellers, taken as a whole; (D) any outbreak or escalation of hostilities or war 
(whether declared or not declared) or any act of terrorism which do not have a disproportionate 
effect on the Sellers, taken as a whole; (E) any changes to the extent resulting from the 
announcement or the existence of, or compliance with, this Agreement and the transactions 
contemplated hereby (including without limitation any lawsuit related thereto or the impact on 
relationships with suppliers, customers, employees or others); (F) any accounting regulations or 
principles or changes in accounting practices or policies that the Sellers are required to adopt; 
(G) matters occurring in, or arising from the Chapter 11 Cases of the Sellers, including any 
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events, occurrences, or other actions taken as a result thereof, and (H) any changes resulting from 
actions of the Sellers expressly agreed to or requested in writing by the Buyer.   

 “Permitted Liens” means (i) Liens permitted by the Approval Order, (ii) Liens created 
pursuant to any Assumed Contracts; and (iii) Liens set forth on Schedule 1.01(b). 

“Person” means an individual, corporation, partnership, limited liability company, 
association, trust or other entity or organization, including a government or political subdivision, 
or an agency or instrumentality thereof. 

 

(b) Each of the following terms is defined in the Section set forth opposite such term:  

Term Section 
Agreement Preamble 
Approval Order Section 6.04 
Assumed Contracts Section 2.01 
Assumed Liabilities Section 2.03 
Assumption Agreement Section 2.08 
Atari Classic Assets Section 5.02 
Bankruptcy Code Recitals 
Bankruptcy Court Recitals 
Bankruptcy Period Section 10.05 
Bid Order Recitals 
Buyer Preamble 
Chapter 11 Cases Recitals 
Closing Section 2.08 
Code Section 7.01 
Contract Consents Section 2.11 
End Date Section 9.01(d) 
Excluded Assets Section 2.02 
Existing Battlezone Logos Section 5.02 
Excluded Contracts Section 2.02 
Excluded Liabilities Section 2.04 
Good Faith Deposit Section 2.07 
Income Tax Section 7.01 
Purchased Assets Section 2.01 
Purchase Price Section 2.06 
Sellers Preamble 
Tax Section 7.01 
Taxing Authority Section 7.01 
Tax Return Section 7.01 
Transfer Consent Section 2.05 
Transfer Taxes Section 7.02 
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SECTION 1.02 Other Definitions and Interpretative Matters.  Unless otherwise 
indicated to the contrary in this Agreement by the context or use thereof: 

(a) When calculating the period of time before which, within which or following 
which any act is to be done or step taken pursuant to this Agreement, the date that is the 
reference date in calculating such period shall be excluded.  If the last day of such period is a day 
other than a Business Day, the period in question shall end on the next succeeding Business Day.  
Any reference in this Agreement to days (but not Business Days) means to calendar days. 

(b) Any reference in this Agreement to $ means U.S. dollars. 

(c) Unless the context otherwise requires, all capitalized terms used in the Exhibits 
and Schedules shall have the respective meanings assigned in this Agreement.  All Exhibits and 
Schedules attached or annexed hereto or referred to herein are hereby incorporated in and made a 
part of this Agreement as if set forth in full herein. 

(d) Any reference in this Agreement to gender includes all genders, and words 
importing the singular number also include the plural and vice versa. 

(e) The provision of a table of contents, the division of this Agreement into Articles, 
Sections and other subdivisions and the insertion of headings are for convenience of reference 
only and shall not affect or be utilized in the construction or interpretation of this Agreement.  
All references in this Agreement to any “Section” or “Article” are to the corresponding Section 
or Article of this Agreement unless otherwise specified. 

(f) Words such as “herein,”  “hereof” and “hereunder” refer to this Agreement as a 
whole and not merely to a subdivision in which such words appear, unless the context otherwise 
requires. 

(g) The word “ including” or any variation thereof means “including, without 
limitation,” and shall not be construed to limit any general statement that it follows to the 
specific or similar items or matters immediately following it. 

(h) References to laws, rules and regulations shall include such laws, rules and 
regulations as they may from time to time be amended, modified or supplemented. 

(i) Reference to a given agreement or instrument shall be a reference to that 
agreement or instrument as modified, amended, supplemented or restated through the date as of 
which such reference is made 

(j) References to any Person shall include its permitted successors and assigns and, 
in the case of any Governmental Authority, any Person succeeding to its functions and 
capacities. 
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ARTICLE 2 
 

PURCHASE AND SALE 

SECTION 2.01 Purchase and Sale.  Except as otherwise provided below, upon the 
terms and subject to the conditions of this Agreement, Buyer agrees to purchase from the Sellers 
and each Seller agrees to sell, convey, transfer, assign and deliver, or cause to be sold, conveyed, 
transferred, assigned and delivered, to Buyer at the Closing, free and clear of all Liens and 
Claims, other than Assumed Liabilities and Permitted Liens, all of such Seller’s right, title and 
interest in, to and under the following (the “Purchased Assets”):  

(a) the Intellectual Property;  

(b) those contracts listed or described on Schedule 2.01(b) (the “Assumed 
Contracts”);  

(c) all Causes of Action for past or present infringement or misappropriation of 
Intellectual Property as of the Closing, including Sellers’ rights of indemnity, warranty rights, 
rights of contribution, rights to refunds, rights of reimbursement and other rights of recovery, but 
excluding insurance proceeds (regardless of whether such rights are currently exercisable); and 

(d) any existing inventory, receivables, source code (final and intermediary 
iterations), paper assets, copy documents and/or marketing materials, and the individual 
components thereof, exclusively relating to the Purchased Assets, readily available and in the 
custody of a Seller, provided that Buyer shall pay the reasonable transport costs therefor. 

SECTION 2.02 Excluded Assets.  Notwithstanding any provision to the contrary set 
forth in this Agreement, Buyer expressly understands and agrees that any assets and properties of 
the Sellers not set forth in Section 2.01 (the “Excluded Assets”) shall be excluded from the 
Purchased Assets. 

SECTION 2.03 Assumed Liabilities.  Upon the terms and subject to the conditions of 
this Agreement, Buyer agrees, effective at the time of the Closing, to assume the following 
liabilities and obligations of the Sellers (the “Assumed Liabilities”): 

(a) all liabilities and obligations of each Seller relating to all Assumed Contracts 
arising on or after Closing, together with all Cure Costs relating to Assumed Contracts regardless 
of when arisen; and 

(b) all liabilities and obligations arising from the Purchased Assets arising on and 
after Closing, it being understood that liabilities and obligations arising from the Purchased 
Assets prior to Closing shall not constitute Assumed Liabilities regardless of when the obligation 
to pay such liabilities arises. 

SECTION 2.04 Excluded Liabilities.  Notwithstanding any provision in this 
Agreement or any other writing to the contrary, Buyer is assuming only the Assumed Liabilities 
and is not assuming any other liability or obligation of any Seller of whatever nature, whether 
presently in existence or arising hereafter.  All such other liabilities and obligations shall be 
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retained by and remain obligations and liabilities of the Sellers (all such liabilities and 
obligations not being assumed being herein referred to as the “Excluded Liabilities”). 

SECTION 2.05 Assignment of Contracts and Rights.  Sellers shall transfer and assign 
all Assumed Contracts to Buyer, and Buyer shall assume all Assumed Contracts from Sellers, as 
of the Closing Date pursuant to the Approval Order.  In connection with such assignment and 
assumption, Buyer shall cure all monetary defaults under such Assumed Contracts to the extent 
required by Section 365(b) of the Bankruptcy Code.  Except as to Assumed Contracts assigned 
pursuant to Section 365 of the Bankruptcy Code, anything in this Agreement to the contrary 
notwithstanding, this Agreement shall not constitute an agreement to assign any Purchased Asset 
or any right thereunder if an attempted assignment, without the consent of a third party or 
Governmental Authority (each, a “Transfer Consent”), would constitute a breach or in any way 
adversely affect the rights of Buyer or the Sellers thereunder.  If such Transfer Consent is not 
obtained or such assignment is not attainable pursuant to Section 365, to the extent permitted and 
subject to any approval of the Bankruptcy Court that may be required, the Sellers and Buyer will 
cooperate in a mutually agreeable arrangement (at Buyer’s sole cost and expense) under which 
Buyer would obtain the benefits and assume the obligations thereunder in accordance with this 
Agreement. 

SECTION 2.06 Purchase Price. 

(a) On the terms and subject to the conditions contained herein, the purchase price 
(the “Purchase Price”) for the Purchased Assets shall consist of: 

(i) cash in the amount of $566,500;  

(ii)  the payment of all Cure Costs; and  

(iii)  the assumption of the Assumed Liabilities.  

(b) At the Closing, Buyer shall pay to the Sellers the Purchase Price less the Good 
Faith Deposit, by wire transfer of immediately available funds to an account or accounts 
designated by the Sellers at least three (3) Business Days prior to the Closing Date. 

(c) Not later than 30 days prior to the filing of their respective Forms 8594 relating to 
this transaction, and subject to Section 7.03 each party shall deliver to the other party a copy of 
its Form 8594. 

SECTION 2.07 Good Faith Deposit.   

(a) Simultaneously with the execution of this Agreement, Buyer shall deposit with 
the Sellers cash in the amount of $25,000 (the “Good Faith Deposit”) to be applied as provided 
in Section 2.07(b). 

(b) The Good Faith Deposit (and any interest accrued thereon) shall be retained by 
the Sellers in the following circumstances: (i) at the Closing as a credit against the Purchase 
Price and (ii) if this Agreement is terminated pursuant to Section 9.01(b).  Except as described in 
the previous sentence, the Good Faith Deposit (and any interest accrued thereon) shall be 
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returned to Buyer after termination of this Agreement subject to any setoff for any claim of 
breach or payment due for breach by Buyer of this Agreement.  

SECTION 2.08 Closing.  The closing (the “Closing”) of the purchase and sale of the 
Purchased Assets and the assumption of the Assumed Liabilities hereunder shall take place at the 
offices of Akin Gump Strauss Hauer & Feld LLP, One Bryant Park, New York, NY 10036, on the 
Business Day that is 15 days after the entry of the Approval Order unless such Approval Order is 
subject to a present stay or at such other time or place as Buyer and the Sellers may agree.  At the 
Closing: 

(a) Buyer shall deliver to the Sellers:  

(i)  the Purchase Price less the Good Faith Deposit as described in Section 
2.06(b); and 

(ii)  the Assumption Agreement duly executed by Buyer; and 

(iii)  the IP Assumption Agreement duly executed by Buyer. 

(b) Sellers shall deliver to Buyer:  

(i) the Assumption Agreement duly executed by each applicable Seller;  

(ii)  the IP Assumption Agreement duly executed by each applicable Seller; 

(iii)  bills of sale to vest in Buyer all rights, title and interest in and to the 
Purchased Assets in the form attached hereto; and 

(iv) a certificate of non-foreign status executed by each Seller (or, if 
applicable, a direct or indirect owner of a Seller) that is not a disregarded entity for U.S. 
federal income tax purposes, prepared in accordance with Treasury Regulation Section 
1.1445-2(b). 

SECTION 2.09 Further Actions and Assurances.  Each of Sellers, on the one hand, and 
Buyer, on the other hand, shall use its commercially reasonable efforts to take, or cause to be 
taken, all appropriate action, do or cause to be done all things necessary, proper or advisable 
under applicable law, and execute and deliver such documents and other papers, as may be 
required to consummate the transactions contemplated by this Agreement at or after Closing, 
including (i) reasonable assistance by Sellers with the transfer of the Acquired Intellectual 
Property (including with respect to making all appropriate filings and submissions with the 
United States Copyright Office, United States Patent and Trademark Office and any applicable 
similar agencies in foreign jurisdictions promptly after Closing, and in any event within sixty 
(60) days of Closing) and (ii) reasonable assistance by Sellers in notifying third party digital 
distributors of the games listed in Schedule 1.01(a) that revenues derived from those games 
should (as of the Closing Date) be paid to Buyer instead of any Seller.  In all instances after 
Closing, if any Seller will reasonably incur any costs in complying with its obligations under this 
Section 2.09 (including the delivery of any of the Purchased Assets to Buyer), such costs shall be 
borne by Buyer.  For the avoidance of doubt, Buyer shall be responsible for any transfer, 
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registration or similar fees associated with the transfer of any domain names and the Intellectual 
Property. 

SECTION 2.10 Grant of License.  Sellers acknowledge that certain titles and games 
within each category of the Purchased Assets will contain certain logos, trademarks, software 
and artworks belonging to or licensed to Sellers and/or its affiliates which are not otherwise 
removable by Buyer through commercially reasonable efforts (the “Existing Atari Logos”) due 
to a lack of source code.  With effect from the Closing, Sellers hereby grant Buyer with a 
royalty-free, worldwide and perpetual license in writing from Sellers to reasonably use, retain 
and display the Existing Atari Logos in the Purchased Assets acquired by Buyer, in the same 
manner as such Existing Atari Logos are currently used, retained or displayed.  

SECTION 2.11 Contract Consents.   

(a) Buyer and Sellers acknowledge and agree that the Assumed Contracts may, under 
applicable law or the terms of such Assumed Contract, require the consent of the applicable 
counterparty thereto prior to the Closing (the “Contract Consents”).  Buyer and Sellers hereby 
agree to cooperate and use their commercially reasonable efforts to receive the Contract 
Consents prior to the Closing. 

(b) Buyer and Sellers acknowledge and agree that certain of the Assumed Contracts 
may pertain to assets of the Sellers or their affiliates other than the Purchased Assets.  From and 
after the date hereof, Buyer and Sellers shall use their commercially reasonable efforts to arrange 
for the Assumed Contracts to be replaced, as of the Closing, with new contracts for the 
Purchased Assets with the same counterparty and substantially the same terms as the Assumed 
Contracts but not pertaining to such other assets.  

 

ARTICLE 3 
 

REPRESENTATIONS AND WARRANTIES OF SELLERS 

Each Seller represents and warrants to Buyer that at the time of the Closing: 

SECTION 3.01 Organization and Qualification.  Each Seller has been duly organized 
and is validly existing and in good standing under the laws of its respective jurisdiction of 
incorporation, with the requisite power and authority to own its properties and conduct its 
business as currently conducted.  Each Seller, as applicable, has been duly qualified as a foreign 
corporation or organization for the transaction of business and is in good standing under the laws 
of each other jurisdiction in which it owns or leases properties or conducts any business so as to 
require such qualification, except to the extent that the failure to be so qualified or be in good 
standing has not had and would not reasonably be expected to have, individually or in the 
aggregate, a Material Adverse Effect.   

SECTION 3.02 Corporate Authorization.  The execution, delivery and performance by 
the Sellers of this Agreement and the consummation of the transactions contemplated hereby are 
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within the Sellers’ corporate powers and have been duly authorized by all necessary corporate 
action on the part of each Seller.   

SECTION 3.03 Execution and Delivery; Enforceability.  This Agreement has been 
duly and validly executed and delivered by the Sellers, and, subject to the Bankruptcy Court’s 
entry of the Approval Order will constitute the valid and binding obligation of the Sellers, 
enforceable against the Sellers in accordance with its terms. 

SECTION 3.04 Intellectual Property. To the knowledge of Sellers, the Intellectual 
Property is valid and enforceable.  To the knowledge of Sellers, within the past three (3) years, 
none of the Intellectual Property has been or is the subject of any pending or threatened 
litigation, adverse claim, judgment, injunction, order, decree or agreement restricting its use in 
connection with any of the Purchased Assets. 

SECTION 3.05 Assumed Contracts.  Except as may have occurred solely as a result of 
the commencement of the Chapter 11 Cases, each of the Assumed Contracts is in full force and 
effect and, to the knowledge of the Sellers, there are no material defaults thereunder on the part 
of any other party thereto which are not subject to an automatic stay or which would reasonably 
be expected to have a Material Adverse Effect, and none of the Sellers is in default in any 
material respect in the performance, observance or fulfillment of any of its obligations, 
covenants or conditions contained in any Assumed Contract to which it is a party or by which it 
or its property is bound which are not subject to an automatic stay or which would reasonably be 
expected to have a Material Adverse Effect. 

SECTION 3.06 Exclusivity of Representations and Warranties.  The representations 
and warranties made by the Sellers in this Agreement are in lieu of and are exclusive of all other 
representations and warranties, including, without limitation, any implied warranties.  The 
Sellers hereby disclaim any such other or implied representations or warranties, notwithstanding 
the delivery or disclosure to the Sellers or their officers, directors, employees, agents or 
representatives of any documentation or other information (including any financial projections or 
other supplemental data not included in this Agreement). 

ARTICLE 4 
 

REPRESENTATIONS AND WARRANTIES OF BUYER 

Buyer represents and warrants to each Seller that: 

SECTION 4.01 Corporate Existence and Power.  Buyer is a corporation duly 
incorporated, validly existing and in good standing under the laws of England and Wales and has 
all corporate powers and all material governmental licenses, authorizations, permits, consents 
and approvals required to carry on its business as now conducted. 

SECTION 4.02 Corporate Authorization.  The execution, delivery and performance by 
Buyer of this Agreement and the consummation of the transactions contemplated hereby are 
within the corporate powers of Buyer and have been duly authorized by all necessary corporate 
action on the part Buyer. 
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SECTION 4.03 Execution and Delivery; Enforceability.  This Agreement has been 
duly and validly executed and delivered by Buyer, and constitutes the valid and binding 
obligation of Buyer, enforceable against Buyer in accordance with its terms. 

SECTION 4.04 Sufficiency of Funds.  Buyer has, and will continue to have at all times 
prior to and at the Closing, sufficient cash or other sources of immediately available funds to 
enable it to make payment of the Purchase Price. 

SECTION 4.05 Inspections; No Other Representations.  Buyer is an informed and 
sophisticated purchaser, and has engaged expert advisors, experienced in the evaluation and 
purchase of property and assets such as the Purchased Assets as contemplated hereunder.  Buyer 
has undertaken such investigation and has been provided with and has evaluated such documents 
and information as it has deemed necessary to enable it to make an informed and intelligent 
decision with respect to the execution, delivery and performance of this Agreement.  Buyer 
acknowledges that the Sellers have given Buyer complete and open access to the key employees, 
documents and facilities of the Sellers with respect to the Purchased Assets.  Buyer agrees, 
warrants and represents that (a) Buyer is purchasing the Purchased Assets on an “AS IS” and 
“WITH ALL FAULTS” basis based solely on Buyer’s own investigation of the Purchased 
Assets and the representations made by Seller herein and (b) except as set forth in this 
Agreement, neither Sellers nor any director, officer, manager, employee, agent, consultant, or 
representative of Sellers have made any warranties, representations or guarantees, express, 
implied or statutory, written or oral, respecting the Purchased Assets, any part of the Purchased 
Assets, the financial performance of the Purchased Assets, or the physical condition of the 
Purchased Assets.  Buyer further acknowledges that the consideration for the Purchased Assets 
specified in this Agreement has been agreed upon by Sellers and Buyer after good-faith arms’-
length negotiation in light of Buyer’s agreement to purchase the Purchased Assets “AS IS” and 
“WITH ALL FAULTS.” Buyer agrees, warrants and represents that, except as set forth in this 
Agreement, Buyer has relied, and shall rely, solely upon its own investigation of all such matters, 
and that Buyer assumes all risks with respect thereto.  Except as set forth in this Agreement, 
Sellers hereby disclaim all liability and responsibility for any representation, warranty, 
projection, forecast, statement, or information made, communicated, or furnished (orally 
or in writing) to Buyer or its Affiliates or representatives (including any opinion, 
information, projection, or advice that may have been or may be provided to Buyer by any 
director, officer, manager, employee, agent, consultant, or representative of Sellers).  Sellers 
make no representations or warranties to Buyer regarding the probable success, 
profitability or value of any of the Purchased Assets. 

 

ARTICLE 5 
 

COVENANTS OF BUYER 

SECTION 5.01 Confidentiality.  Buyer agrees that prior to the Closing Date and after 
any termination of this Agreement; the Confidentiality Agreement shall remain in full force and 
effect.  After the Closing has occurred, the Confidentiality Agreement shall be terminated to the 
extent relating to the Purchased Assets and Assumed Liabilities and the employees of the Sellers, 
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and shall, with respect to any of the Excluded Assets and Excluded Liabilities, remain in full 
force and effect. 

SECTION 5.02 Grant of Limited License.  Buyer acknowledges that certain titles and 
games within each category of the Purchased Assets will contain certain logos, trademarks, 
artwork and other intellectual property currently used or displayed by Sellers in connection with 
their ownership and operation of the “Atari Brand/Atari Classic/Atari Casino” assets (as 
described on Schedule 3 to the Bid Order, the “Atari Classic Assets”), and which are not 
otherwise removable from such Atari Classic Assets by Sellers through commercially reasonable 
efforts (the “Existing Battlezone Logos”).   Buyer further acknowledges and agrees that, in 
connection with the Chapter 11 Cases, Sellers shall be selling the Atari Classic Assets pursuant 
to the Bid Order, with effect from the Closing, Buyer hereby agrees that it shall, and shall cause 
its respective Affiliates to, grant Sellers or the purchaser of the Atari Classic Assets a royalty-
free, worldwide, assignable and perpetual written license to use, retain and display all of the 
Existing Battlezone Logos acquired by Buyer, in the same manner as such Existing Battlezone 
Logos are currently used or displayed in connection with the ownership and operation of the 
Atari Classic Assets.  However, the aforementioned license shall not include the right to create 
new works (including game compilations) incorporating any of the Purchased Assets after 
Closing.   

ARTICLE 6 
 

COVENANTS OF BUYER AND SELLERS 

Buyer and the Sellers agree that: 

SECTION 6.01 Other Assurances.  After Closing, Sellers shall promptly and fully 
account for and pay to Buyer all income generated by the games listed in Schedule 1.01(a) after 
Closing which the Sellers may receive.  In connection with the foregoing, Sellers shall not be 
required to expend any money, maintain their corporate existence, or otherwise make any special 
efforts.  In addition, until the expiry of 60 days following Closing, Sellers shall (at Buyer’s sole 
cost and expense) furnish to Buyer such additional information concerning the Acquired Assets 
as shall be reasonably requested by Buyer.   

SECTION 6.02 Public Announcements.  Absent the prior written consent of the other 
party, such consent to not be unreasonably withheld, delayed or conditioned, neither the Sellers 
nor Buyer shall make any press release, public announcement, securities filing or public 
statement concerning this Agreement or the transactions contemplated hereby, except as and to 
the extent that any such party shall be required to make any such disclosure by applicable law, 
and then only after giving the other party hereto adequate time to review, under the 
circumstances, such disclosure and consider in good faith the comments of the other party hereto 
and consultation as to such comments with such party as to the content of such disclosure.  For 
the avoidance of doubt, nothing herein shall be construed to prohibit any disclosure or 
announcement which the Sellers make in connection with the Chapter 11 Cases. 

SECTION 6.03 Operations prior to Closing.  Except as may be approved or required 
by the Bankruptcy Court and except as may occur as part of the Chapter 11 Cases, from the date 
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hereof until the Closing Date, Sellers shall use their reasonable efforts to not materially diminish 
the economic value of the Purchased Assets. 

SECTION 6.04 Bankruptcy Court Approval.  Promptly upon the execution of this 
Agreement, the Sellers shall seek entry of an order (the “Approval Order”) which, among other 
things, (i) approves this Agreement, (ii) authorizes the sale of the Purchased Assets to Buyer 
pursuant to Section 363 of the Bankruptcy Code, (iii) authorizes the assumption and assignment 
to Buyer of the Intellectual Property and Assumed Contracts pursuant to Section 365 of the 
Bankruptcy Code and (iv) authorizes the other transactions contemplated by this Agreement, 
which Approval Motion and Approval Order shall not be inconsistent with the terms of this 
Agreement; provided that Sellers shall consult with Buyer with respect to any changes proposed 
by Buyer thereto. 

ARTICLE 7 
 

TAX MATTERS 

SECTION 7.01 Tax Definitions.  The following terms, as used herein, have the 
following meanings: 

“Code” means the Internal Revenue Code of 1986, as amended. 

 “Income Tax” means any federal, state, local or non-U.S. tax based on or measured by 
reference to net income, including any interest, penalties, or additions thereto, whether disputed 
or not. 

“Tax or Taxes” means (i) any tax, governmental fee, levy, duty, tariff, impost, custom, 
license, payroll, employment, excise, severance, premium, windfall profits, environmental 
(including taxes under Code § 59A), sales, franchise, profits, pension, social security (or similar), 
unemployment, capital stock, or other like assessment, charge or premium of any kind 
whatsoever (including, but not limited to, withholding on amounts paid to or by any Person), 
together with any interest, penalty, addition to tax or additional amount imposed by any 
governmental authority (a “Taxing Authority”) responsible for the imposition of any such tax 
(federal, state, local or non-U.S.), or (ii) liability for the payment of any amounts of the type 
described in (i) as a result of being party to any agreement or any express or implied obligation 
to indemnify any other Person, or as transferee, successor, guarantor or surety. 

“Tax Return” means any return, declaration, report, claim for return, or information 
return or statement relating to Taxes; including any schedule or attachment thereto, and including 
any amendment thereof. 

SECTION 7.02 Tax Cooperation; Allocation of Taxes.   

(a) Buyer and the Sellers agree to furnish or cause to be furnished to each other, upon 
request, as promptly as practicable, such information and assistance relating to the Purchased 
Assets (including, without limitation, access to books and records) as is reasonably necessary for 
the preparation and filing of all Tax Returns, the making of any election relating to Taxes, the 
preparation for any audit by any Taxing Authority, and the prosecution or defense of any claim, 
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suit or proceeding relating to any Tax.  Buyer shall retain all books and records with respect to 
Taxes pertaining to the Purchased Assets for a period of at least six years following the Closing 
Date.  The Sellers and Buyer shall cooperate with each other in the conduct of any audit or other 
proceeding relating to Taxes involving the Purchased Assets with each party paying its own 
respective costs in connection with the applicable audit or proceeding. 

(b) To the extent not exempt under Section 1146(a) of the Bankruptcy Code in 
connection with the Chapter 11 Cases, all excise, sales, use, value added, registration stamp, 
recording, documentary, conveyance, franchise, property, transfer and similar Taxes, levies, 
charges and fees, whether federal, state, local or non-U.S., including any interest and penalties, 
excluding any income or franchise taxes payable by the Sellers (collectively, “Transfer Taxes”) 
incurred in connection with the transactions contemplated by this Agreement shall be borne by 
Buyer when due, and Buyer will, at its own expense, file all necessary Tax Returns and other 
documentation with respect to all such Transfer Taxes.   Buyer and the Sellers shall cooperate in 
providing each other with any appropriate resale exemption certifications and other similar 
documentation.  If any Seller, as agent for any Taxing Authority, is required to collect such 
Transfer Taxes, Buyer shall pay the aggregate amount of such Transfer Taxes to the Sellers on 
demand and in such case Sellers shall remit such amount to the appropriate Taxing Authorities in 
accordance with applicable legislation.  Buyer and the Sellers shall cooperate in providing each 
other with any appropriate resale exemption certifications and other similar documentation, 
relating to Transfer Taxes.  Buyer shall indemnify and hold the Sellers harmless from and against 
any Transfer Taxes, penalty, interest or other amounts which may be payable by or assessed 
against the Sellers as a result of any incorrect statement prepared by Buyer or breach of the 
obligations of the Buyer and/or in connection with the Seller’s failure to collect and remit any 
Transfer Taxes, which Buyer is responsible for hereunder, on the sale and conveyance of the 
Purchased Assets to the Buyer, together with all losses, costs, and expenses. 

(c) Transfer Taxes shall be timely paid by Buyer, and all applicable filings, reports 
and returns shall be filed by Buyer, as provided by applicable law. 

SECTION 7.03 Purchase Price Allocation.  Sellers shall prepare an allocation of the 
Purchase Price (and all other capitalized costs) among the Purchased Assets in accordance with 
Code §1060 and the Treasury regulations thereunder (and any similar provision of state, local, or 
non-U.S. law, as appropriate), which allocation shall be binding upon Buyer.  Sellers shall 
deliver such allocation to Buyer within 60 days after the Closing Date. Sellers and Buyer and 
their Affiliates shall report, act, and file Tax Returns (including, but not limited to Internal 
Revenue Service Form 8594) in all respects and for all purposes consistent with such allocation 
prepared by Sellers.  Buyer shall timely and properly prepare, execute, file, and deliver all such 
documents, forms, and other information as Sellers may reasonably request in preparing such 
allocation.  Neither Sellers nor Buyer shall take any position (whether in audits, Tax Returns, or 
otherwise) that is inconsistent with such allocation unless required to do so by applicable law. 
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ARTICLE 8 
 

SURVIVAL 

SECTION 8.01 Survival.  The (a) representations and warranties of the Sellers and 
(b) covenants and agreements of the Sellers that by their terms are to be performed before 
Closing, contained in this Agreement or in any certificate or other writing delivered in 
connection herewith shall not survive the Closing.  The covenants and agreements contained 
herein that by their terms are to be performed after Closing shall survive the Closing indefinitely 
except the covenants, agreements, representations and warranties contained in Article 7 shall 
survive until expiration of the statute of limitations applicable to the matters covered thereby 
(giving effect to any waiver, mitigation or extension thereof). 

ARTICLE 9 
 

TERMINATION 

SECTION 9.01 Grounds for Termination.  This Agreement may be terminated at any 
time prior to the Closing: 

(a) by mutual written agreement of the Sellers and Buyer;  

(b) by the Sellers, if Buyer shall have failed to perform any of its obligations 
hereunder required to be performed by it on or prior to the Closing Date, or if Buyer shall have 
failed to consummate the Closing as required by this Agreement, provided (in any such case) 
such failure was not remedied within five business days of a notice to that effect from Seller;  

(c) by the Buyer, if the Sellers shall have failed to perform any of their obligations 
hereunder required to be performed by them on or prior to the Closing Date, or if the Sellers 
shall have failed to consummate the Closing as required by this Agreement, provided (in any 
such case) such failure was not remedied within five business days of a notice to that effect from 
Buyer; and 

(d) by either the Sellers or Buyer, if the Closing shall not have been consummated on 
September 18, 2013 (the “End Date”), unless the party seeking termination is in material breach 
of its obligations hereunder. 

The party desiring to terminate this Agreement pursuant to this Section 9.01 (other than 
pursuant to Section 9.01(a)) shall give notice of such termination to the other party in accordance 
with Section 10.01. 

SECTION 9.02 Effect of Termination.  If this Agreement is terminated as permitted by 
Section 9.01, such termination shall be without liability of either party (or any stockholder, 
director, officer, employee, agent, consultant or representative of such party) to the other party to 
this Agreement except as provided in Section 2.07; provided that if such termination was (i) 
effected pursuant to Section 9.01(b) or (ii) due to the breach of a representation or warranty made 
by Buyer which was not remedied within five business days of a notice to that effect from 
Sellers, Buyer shall be fully liable for any and all Damages incurred or suffered by the Sellers as 
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a result of such failure or breach; and in all other cases the Deposit shall be returned to the Buyer 
in full within five business days of termination.  The provisions of Sections 2.07, 5.01, 10.04, 
10.05 and 10.06 shall survive any termination pursuant to Section 9.01. 

SECTION 9.03 Exclusive Remedies.  Effective as of Closing, Buyer waives any rights 
and claims Buyer may have against the Sellers, whether in law or in equity, relating to (i) any 
breach of representation, warranty, covenant or agreement contained herein occurring on or prior 
to the Closing or (ii) the Purchased Assets or Assumed Liabilities. 

MISCELLANEOUS 

SECTION 10.01 Notices.  All notices, requests and other communications to any party 
hereunder shall be in writing (including facsimile or email transmission with delivery 
confirmation) and shall be given, 

if to Buyer: 

Rebellion Interactive Games Limited  
Riverside House 
Osney Mead 
Oxford OX2 0ES 
The United Kingdom 
 
Attention: Jason Kingsley 
Fax: +44 1865 79 22 54 
Email: Jason@rebellion.co.uk 
 

 

if to the Sellers, to: 

Atari, Inc. 
475 Park Avenue South 
12th Floor 
New York, NY 
Attention: Kristen Keller 
Fax: (212) 726-4214 
Email: kristen.keller@atari.com 
 
with a copy to: 

Akin Gump Strauss Hauer & Feld LLP 
One Bryant Park  
Bank of America Tower  
New York, NY 10036-6745 
Attention:  Ira Dizengoff 
Fax: (212) 872-1002 
Email: idizengoff@akingump.com   
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and 
 
Akin Gump Strauss Hauer & Feld LLP 
1333 New Hampshire Avenue, N.W.  
Washington, DC 20036-1564 
Attention:  Scott Alberino 
Fax: (202) 887-4288 
Email: salberino@akingump.com   

 
All such notices, requests and other communications shall be deemed received on the date of 
receipt by the recipient thereof if received prior to 5:00 p.m. in the place of receipt and such day 
is a business day in the place of receipt.  Otherwise, any such notice, request or communication 
shall be deemed not to have been received until the next succeeding business day at the place of 
receipt. 

SECTION 10.02 Amendments and Waivers.   

(a) Any provision of this Agreement may be amended or waived if, but only if, such 
amendment or waiver is in writing and is signed, in the case of an amendment, by each party to 
this Agreement or, in the case of a waiver, by the party against whom the waiver is to be 
effective. 

(b) No failure or delay by any party in exercising any right, power or privilege 
hereunder shall operate as a waiver thereof nor shall any single or partial exercise thereof 
preclude any other or further exercise thereof or the exercise of any other right, power or 
privilege.  The rights and remedies herein provided shall be cumulative and not exclusive of any 
rights or remedies provided by law. 

SECTION 10.03 Successors and Assigns.  The provisions of this Agreement shall be 
binding upon and inure to the benefit of the parties hereto and their respective successors and 
assigns; provided that no party may assign, delegate or otherwise transfer any of its rights or 
obligations under this Agreement without the consent of each other party hereto. 

SECTION 10.04 Governing Law.  This Agreement shall be governed by and construed 
in accordance with the law of the State of New York, without regard to the conflicts of law rules 
of such state. 

SECTION 10.05 Jurisdiction.   The parties hereto agree that, during the period from the 
date hereof until the date on which Sellers’ the Chapter 11 Case is closed or dismissed (the 
“Bankruptcy Period”), any suit, action or proceeding seeking to enforce any provision of, or 
based on any matter arising out of or in connection with, this Agreement or the transactions 
contemplated hereby shall be brought exclusively in the Bankruptcy Court.  The Parties further 
agree that, following the Bankruptcy Period, any suit, action or proceeding with respect to this 
Agreement or the transactions contemplated hereby shall be brought against any of the parties 
exclusively in either the United States District Court for the Southern District of New York or 
any state court of the State of New York located in such district, and each of the parties hereby 
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irrevocably consents to the jurisdiction of such court and the Bankruptcy Court (and of the 
appropriate appellate courts therefrom) in any such suit, action or proceeding and irrevocably 
waives, to the fullest extent permitted by law, any objection that it may now or hereafter have to 
the laying of the venue of any such suit, action or proceeding in the such courts or that any such 
suit, action or proceeding which is brought in such courts has been brought in an inconvenient 
forum.  Process in any such suit, action or proceeding may be served on any party anywhere in 
the world, whether within or without the jurisdiction of the Bankruptcy Court, the United States 
District Court for the Southern District of New York or any state court of the State of New York.  
Without limiting the foregoing, each party agrees that service of process on such party as 
provided in Section .01 shall be deemed effective service of process on such party. 

SECTION 10.06 WAIVER OF JURY TRIAL.  EACH OF THE PARTIES HERETO 
HEREBY IRREVOCABLY WAIVES ANY AND ALL RIGHT TO TRIAL BY JURY IN ANY 
LEGAL PROCEEDING ARISING OUT OF OR RELATED TO THIS AGREEMENT OR THE 
TRANSACTIONS CONTEMPLATED HEREBY. 

SECTION 10.07 Counterparts; Third Party Beneficiaries.  This Agreement may be 
signed in any number of counterparts, each of which shall be an original, with the same effect as 
if the signatures thereto and hereto were upon the same instrument.  This Agreement shall 
become effective when each party hereto shall have received a counterpart hereof signed by the 
other party hereto.  No provision of this Agreement is intended to confer upon any Person other 
than the parties hereto any rights or remedies hereunder. 

SECTION 10.08 Specific Performance.  It is understood and agreed by Buyer that 
money damages would be an insufficient remedy for any breach of this Agreement by Buyer and 
as a consequence thereof, after the Bankruptcy Court’s entry of the Approval Order, Sellers shall 
be entitled to specific performance and injunctive or other equitable relief as a remedy for such 
breach, including, without limitation, an order of the Bankruptcy Court or other court of 
competent jurisdiction requiring Buyer to comply promptly with any of its obligations hereunder.  
Sellers shall be entitled to an injunction to enforce specifically the consummation of the 
transactions contemplated herein in a proceeding instituted in any court in the State of New York 
having jurisdiction over the parties and the matter. 

SECTION 10.09 Entire Agreement.  This Agreement and the Confidentiality Agreement 
constitute the entire agreement between the parties with respect to the subject matter of this 
Agreement and supersede all prior agreements and understandings, both oral and written, 
between the parties with respect to the subject matter of this Agreement. 

SECTION 10.10 Bulk Sales Laws.  Buyer hereby waives compliance by the Sellers and 
the Sellers hereby waive compliance by Buyer with the provisions of the “bulk sales”, “bulk 
transfer” or similar laws of any jurisdiction other than any laws which would exempt any of the 
transactions contemplated by this Agreement from any Tax liability which would be imposed but 
for such compliance. 

SECTION 10.11 No Strict Construction.  Buyer, on the one hand, and Sellers, on the 
other hand, participated jointly in the negotiation and drafting of this Agreement, and, in the 
event an ambiguity or question of intent or interpretation arises, this Agreement shall be 

13-10176-jmp    Doc 313    Filed 07/22/13    Entered 07/22/13 23:31:36    Main Document  
    Pg 35 of 146



 

18 
 104905148v2 

construed as jointly drafted by Buyer, on the one hand, and Sellers, on the other hand, and no 
presumption or burden of proof shall arise favoring or disfavoring any Party by virtue of the 
authorship of any provision of this Agreement.  Without limitation as to the foregoing, no rule of 
strict construction construing ambiguities against the draftsperson shall be applied against any 
Person with respect to this Agreement. 

SECTION 10.12 Non-Recourse.  No past, present or future director, manager, officer, 
employee, incorporator, member, unitholder, partner or equityholder of any Party hereto shall 
have any liability for any obligations or liabilities of the Parties under this Agreement or any 
other Transaction Document, for any claim based on, in respect of, or by reason of the 
transactions contemplated hereby and thereby, and each Party hereby covenants not to sue any 
past, present or future director, manager, officer, employee, incorporator, member, unitholder, 
partner or equityholder of any other Party for any such claim. 

SECTION 10.13 Severability.  The provisions of this Agreement shall be deemed 
severable, and the invalidity or unenforceability of any provision shall not affect the validity or 
enforceability of the other provisions hereof.  If any provision of this Agreement, or the 
application thereof to any Person or any circumstance, is invalid or unenforceable, (a) a suitable 
and equitable provision shall be substituted therefor in order to carry out, so far as may be valid 
and enforceable, the intent and purpose of such invalid or unenforceable provision and (b) the 
remainder of this Agreement and the application of such provision to other Persons or 
circumstances shall not be affected by such invalidity or unenforceability. 
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EXHIBIT 2 
 
 

PROPOSED ORDER AUTHORIZING THE SALE OF THE HUMONGOUS 
FRANCHISE, FATTY BEAR’S BIRTHDAY SURPRISE, MATH GRAN PRIX AND 

CERTAIN DE MINIMIS ASSETS 
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UNITED STATES BANKRUPTCY COURT 
SOUTHERN DISTRICT OF NEW YORK 
 

In re: 

ATARI, INC., et al.,  

 Debtors.1 

) 
) 
) 
) 
) 
) 
) 

 
Chapter 11 
 
Case No. 13-10176 (JMP) 
 
(Jointly Administered) 

 

ORDER (I) AUTHORIZING THE SALE OF THE HUMONGOUS FRANCHISE, FATTY 
BEAR’S BIRTHDAY SURPRISE, MATH GRAN PRIX AND CERTAIN DE MINIMIS 

ASSETS AND (II) GRANTING RELATED RELIEF 

Upon the Debtors’ motion, dated May 22, 2013 (the “Motion”),2 pursuant to sections 105, 

363, and 365 of title 11 of the United States Code (the “Bankruptcy Code”)3 and rules 2002, 

6004, 6006, 9008, and 9014 of the Federal Rules of Bankruptcy Procedure (the “Bankruptcy 

Rules”) for, among other things, entry of an order authorizing the sale (the “Sale Transaction”) of 

the (a) Humongous Franchise, Fatty Bear’s Birthday Surprise and Math Gran Prix (the 

“Humongous Assets”) and (b) certain de minimis assets identified in Exhibit B attached hereto  

(the “De Minimis Assets” and together with the Humongous Assets, the “Assets”) to Tommo, 

Inc. (the “Buyer”) free and clear of liens, claims, encumbrances, and other interests, except to the 

extent set forth in that certain Asset Purchase Agreement (the “APA”), attached hereto as Exhibit 

A, (ii) authorizing the assumption and assignment of certain executory contracts in connection 

with the Sale Transaction, and (iii) granting certain related relief, all as more fully described in 

the Motion; and the Court having entered an order on June 14, 2013 (the “Bid Procedures 

Order”) approving, among other things, the (a) proposed procedures for submitting competing 

                                                 
1 The “Debtors” are Atari, Inc., Atari Interactive, Inc., Humongous, Inc., and California U.S. Holdings, Inc. 
2 Capitalized terms not defined herein shall have the meaning given to them in the Motion. 
3 Unless otherwise indicated, all section (§) references are to the Bankruptcy Code. 
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bids for the Humongous Assets (the “Bid Procedures”), (b) procedures for the assumption and 

assignment of certain executory contracts (the “Assumed Contracts”) in connection with the Sale 

Transaction (the “Assumption and Assignment Procedures”); (c) procedures for the sale of de 

minimis assets (the “De Minimis Asset Sale Procedures”); and (d) the date, time and place of the 

Sale Hearing; and the Sale Hearing having been held on July 24, 2013; and upon the record of 

the Sale Hearing and all of the proceedings had before the Court; and the Court having reviewed 

the Motion and all affidavits, declarations, responses, and objections thereto and found and 

determined that the relief requested in the Motion is in the best interests of the Debtors, their 

estates and creditors, and all parties in interest and that the legal and factual bases set forth in the 

Motion and at the Sale Hearing establish just cause for the relief granted herein; and after due 

deliberation and sufficient cause appearing therefor, it is hereby: 

FOUND AND DETERMINED THAT: 

A. Jurisdiction and Venue.  The Court has jurisdiction to hear and determine and to 

grant the relief requested in the Motion pursuant to 28 U.S.C. §§ 157(b)(l) and 1334(b).  Venue 

of these cases and the Motion in this district is proper under 28 U.S.C. §§ 1408 and 1409.  This is 

a core proceeding within the meaning of 28 U.S.C. § 157(b)(2). 

B. Statutory Predicates.  The statutory predicates for the relief requested in the 

Motion are §§ 105, 363, and 365 and Bankruptcy Rules 2002, 6004, 6006, 9008, and 9014. 

C. Sufficiency of Notice.  As evidenced by the affidavits and certificates of service 

and publication previously filed with the Court, in light of the exigent circumstances of these 

bankruptcy cases and based on the representations of counsel:  (i) proper, timely, adequate, and 

sufficient notice of the Motion, the Bid Procedures, the De Minimis Asset Sale Procedures, the 

Sale Transaction, the assumption and assignment of the Assumed Contracts, and the Sale 

Hearing (collectively, the “Noticed Items”) have been provided in accordance with Bankruptcy 
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Rules 2002(a), 6004(a), 6006(c) and 9014, and all applicable provisions of the Bankruptcy Code 

and the Local Bankruptcy Rules for the Southern District of New York and in compliance with 

the Bid Procedures Order; (ii) such notice was good, sufficient, reasonable, and appropriate 

under the particular circumstances of these chapter 11 cases, and reasonably calculated to reach 

and apprise all holders of liens, claims, encumbrances, and other interests, including, without 

limitation, any holder asserting any rights or claims based on any taxes or successor or transferee 

liability, about the Noticed Items; and (iii) no other or further notice of the Noticed Items, or any 

matters in connection therewith is or shall be required.  With respect to entities whose identities 

are not reasonably ascertainable by the Debtors, publication of the Sale Notice in domestic and 

international editions of The Wall Street Journal on June 18, 2013 and June 19, 2013, 

respectively, was sufficient and reasonably calculated under the circumstances to reach such 

entities. 

D. Objections.  To the extent not withdrawn, resolved, or otherwise addressed by the 

terms of this Order, all objections to the Motion are overruled. 

E. Assets Property of the Estate.  The Assets are property of the Debtors’ estates and 

title thereto is vested in the Debtors’ estates. 

F. Sufficiency of Marketing.  The Debtors and their professionals marketed the 

Humongous Assets as set forth in and in accordance with the Motion and the Bid Procedures.  

Based upon the record of these proceedings, all creditors and other parties in interest and all 

prospective purchasers have been afforded a reasonable and fair opportunity to bid for the 

Humongous Assets. 

G. Bid Procedures and De Minimis Asset Sale Procedures.  The Bid Procedures were 

substantively and procedurally fair to all parties and all potential bidders and afforded notice and 
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a full, fair, and reasonable opportunity for any person to make a higher or otherwise better offer 

to purchase the Humongous Assets.  The Debtors conducted the sale process, including the 

Auction, without collusion and in accordance with the Bid Procedures.  Furthermore, the sale of 

the De Minimis Assets is consistent with the procedures approved by the Bid Procedure Order. 

H. Sale Highest and Best Offer.  After the conclusion of the Auction held on July 17, 

2013, the Debtors determined in a valid and sound exercise of their business judgment that the 

highest and best Qualified Bid for the Humongous Assets was that of the Buyer, and constitutes 

reasonably equivalent value and fair consideration under the Bankruptcy Code, the Uniform 

Fraudulent Transfer Act, the Uniform Fraudulent Conveyance Act and any other applicable laws, 

and may not be avoided under § 363(n).  No other person or entity or group of persons or entities 

has offered to purchase the Humongous Assets for an amount that would provide greater value to 

the Debtors than the Buyer.  Moreover, no other person or entity has offered to purchase the De 

Minimis Assets for value greater than that offered by the Buyer.  The Court’s approval of the 

Sale Transaction is in the best interests of the Debtors, their estates, creditors and all other parties 

in interest. 

I. Corporate Authority.  Subject to the entry of this Order, the Debtors have full 

power and authority to: (i) transfer the Assets to the Buyer and execute such bills of sale and 

other documents as may be appropriate in their discretion; (ii) take all company action necessary 

to authorize and approve the sale of the Assets (the “Sale”), and (iii) take any action required in 

order to consummate the Sale.  No consents or approvals, other than those expressly provided for 

in this Order, are required for the Debtors to consummate the Sale. 

J. Arm’s-Length Sale and Buyer’s Good Faith.  The Sale was undertaken by the 

Debtors and the Buyer at arm’s-length without collusion or fraud, and in good faith within the 
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meaning of § 363(m).  The Buyer recognizes that the Debtors:  (i) were free to deal with any 

other party interested in acquiring the Assets; (ii) complied with the Bid Procedures and the De 

Minimis Asset Sale Procedures, (iii) subjected their bid for the Humongous Assets to 

competitive bidding, and (iv) have disclosed all payments to be made by the Buyer and other 

agreements or arrangements entered into by the Buyer in connection with the Sale.  The Buyer 

has not violated § 363(n) by any action or inaction, and no common identity of directors or 

controlling stockholders exists between the Debtors and the Buyer.  As a result of the foregoing, 

the Buyer is entitled to the protections of § 363(m), including in the event this Order or any 

portion thereof is reversed or modified on appeal, and otherwise has proceeded in good faith in 

all respects in connection with the proceeding. 

K. Satisfaction of Section 363(f) Standards.  The Debtors may sell the Assets free 

and clear of all liens, claims and interests because, with respect to each creditor asserting a claim 

or interest, one or more of the standards set forth in § 363(f)(l)-(5) has been satisfied.  Those 

holders of claims and interests who did not object or who withdrew their objections to the Sale or 

the Motion (as relates to the Sale) are deemed to have consented to the Motion and Sale pursuant 

to § 363(f)(2).  Those holders of claims and interests who did object fall within one or more of 

the other subsections of § 363(f). 

L. Free and Clear Findings Required by Buyer.  The Buyer would not have bid at the 

Auction and would not consummate the Sale if the sale of the Assets to the Buyer were not free 

and clear of all liens, claims and interests to the extent provided by Bankruptcy Code section 

363(f). 
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M. No Liability Under Section 363(n).  Neither the Debtors nor the Buyer engaged in 

any conduct that would cause or permit the Sale to be avoided, or costs or damages to be 

imposed, under § 363(n). 

N. No Fraudulent Transfer.  The Sale is not being consummated for the purpose of 

hindering, delaying or defrauding creditors of the Debtors under the Bankruptcy Code or under 

the laws of the United States, any state, territory, possession thereof, or the District of Columbia, 

or any other applicable law.  Neither the Debtors nor the Buyer are consummating the Sale with 

any fraudulent or otherwise improper purpose. 

O. No Successor Liability.  The Buyer is not holding itself out to the public as a 

continuation of the Debtors and is not an “insider” or “affiliate” of the Debtors, as those terms 

are defined in the Bankruptcy Code, and no common identity of incorporators, directors, or 

stockholders exists between the Buyer and the Debtors.  The Buyer is not purchasing all or 

substantially all of the Debtors’ assets and the Buyer is not holding itself out to the public as a 

continuation of the Debtors.  The conveyance of the Assets does not amount to a consolidation, 

merger or de facto merger of the Buyer and the Debtors and/or Debtors’ estates, there is no 

substantial continuity between the Buyer and the Debtors, there is no continuity of enterprise 

between the Debtors and the Buyer and the Buyer does not constitute a successor to the Debtors’ 

estates.  Upon the Closing (as defined in the APA), the Buyer shall be deemed to have assumed 

only the Assumed Liabilities (as defined in the APA).  Except for the Assumed Liabilities, the 

Buyer’s acquisition of the Assets shall be free and clear of any “successor liability” claims of any 

nature whatsoever, whether known or unknown and whether asserted or unasserted as of the 

Closing.  The Buyer’s operations shall not be deemed a continuation of the Debtors’ businesses 
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as a result of the acquisition of the Assets.  The Buyer would not have acquired the Assets but for 

the foregoing protections. 

P. Sale as Exercise of Business Judgment.  The selection of the Buyer as the 

Successful Bidder for the Humongous Assets and as the purchaser of the De Minimis Assets, and 

consummation of the Sale, constitute the exercise of the Debtors’ sound business judgment, and 

such acts are in the best interests of the Debtors, their estates and creditors, and all parties in 

interest.  The Court finds that the Debtors have articulated good and sufficient business reasons 

justifying the Sale of the Assets.  

Q. Assumption and Assignment of Executory Contracts.  The Assumption and 

Assignment Procedures, including notice of proposed cure amounts, are reasonable and 

appropriate and consistent with the provisions of § 365 and Bankruptcy Rule 6006.  Such 

procedures have been tailored to provide adequate opportunity for all non-Debtor counterparties 

to the relevant Assumed Contracts (the “Counterparties”) to raise any objections to the proposed 

assumption and assignment or to cure amounts.  No objections having been made, no further 

consent of the Counterparties is required. 

R. Compelling Reasons for an Immediate Sale.  The Debtors have demonstrated 

compelling circumstances for the Sale outside: (a) the ordinary course of business, pursuant to § 

363(b); and (b) a plan of reorganization, in that, among other things, the immediate 

consummation of the Sale to the Buyer is necessary and appropriate to maximize the value of the 

Debtors’ estates and the Sale will provide the means for the Debtors to maximize distributions to 

the Debtors’ creditors.  To maximize the value of the Assets, it is essential that the Sale occur 

promptly.  Time is of the essence in consummating the Sale. 

It is therefore: 
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ORDERED, ADJUDGED AND DECREED THAT: 

1. Motion Granted.  The Motion is GRANTED to the extent set forth herein. 

2. Objections Overruled.  All objections with regard to the relief sought in the 

Motion that relate to the Sale, and that have not been withdrawn, waived, previously overruled, 

settled or otherwise dealt with as expressly provided herein, or on the record at the Sale Hearing, 

hereby are overruled. 

3. Approval.  Pursuant to §§ 105 and 363, the Sale is approved.  Pursuant to §§ 105 

and 363, the Debtors and the Buyer are each hereby authorized and directed to take any and all 

actions necessary or appropriate to: (i) consummate the Sale; and (ii) perform, consummate, 

implement and close fully the Sale and execute any and all instruments and documents that may 

be reasonably necessary or desirable to implement the Sale and to transfer the applicable Assets 

to the Buyer. 

4. Authorization to Assume and Assign.  Pursuant to § 365(f), notwithstanding any 

provisions of any Assumed Contract or applicable non-bankruptcy law that prohibits, restricts, or 

conditions the assignment of the Assumed Contracts, the Debtors are authorized to assume the 

Assumed Contracts and to assign the Assumed Contracts to the Buyer, which assignment shall 

take place on and be effective as of the Closing or as otherwise provided by order of this Court.  

There shall be no accelerations, assignment fees, increases, or any other fees charged to the 

Buyer or the Debtors as a result of the assumption and assignment of the Assumed Contracts. 

5. Transfer Free and Clear.  Upon the Closing: (a) the Debtors are hereby authorized 

and directed to consummate, and shall be deemed for all purposes to have consummated, the 

Sale, transfer and assignment of all of the Debtors’ right, title and interest in the Assets to the 

Buyer free and clear of: (i) any and all liens, including any lien (statutory or otherwise), 

mortgage, pledge, security interest, hypothecation, deed of trust, deemed trust, option, right of 
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use, right of first offer or first refusal, servitude, encumbrance, handicap, hindrance, charge, prior 

claim, lease, conditional sale arrangement or, other similar restriction of any kind or 

consequence; (ii) any and all liabilities, including debts, liabilities and obligations, whether 

accrued or fixed, direct or indirect, liquidated or unliquidated, absolute or contingent, matured or 

unmatured, known or unknown or determined or undeterminable, including any tax liability; and 

(iii) any and all claims, including rights or causes of action, obligations, demands, restrictions, 

interests and matters of any kind or nature whatsoever, whether arising prior to or subsequent to 

the commencement of these cases, and whether imposed by agreement, understanding, law, 

equity or otherwise (including, without limitation, any claims and encumbrances: (y) that purport 

to give to any party a right or option to effect a forfeiture, modification, right of first refusal or 

termination of the Debtors’ or the Buyer’s interest in the Assets; or (z) in respect of taxes); and 

(b) all such claims and interests shall not be enforceable as against the Buyer or the Assets. 

6. Valid Transfer; Attachment to Sale Proceeds.  The transfer to the Buyer of the 

Debtors’ right, title and interest in the Assets shall be, and hereby is deemed to be, a legal, valid 

and effective transfer of the Debtors’ right, title and interest in the Assets, free and clear of all 

claims and interests of any kind or nature whatsoever, to the extent provided by §363(f), with 

such claims and interests attaching to the sale proceeds in the same validity, extent and priority 

as immediately prior to the Sale, subject to any rights, claims and defenses of the Debtors and 

other parties in interest, as applicable, may possess with respect thereto. 

7. Injunction.  All persons and entities, including, but not limited to, all debt security 

holders, equity security holders, governmental, tax and regulatory authorities, lenders, vendors, 

suppliers, employees, trade creditors, litigation claimants and other persons, holding claims and 

interests of any kind or nature whatsoever against or in the Debtors or the Debtors’ interests in 
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the Assets (whether known or unknown, legal or equitable, matured or unmatured, contingent or 

noncontingent, liquidated or unliquidated, asserted or unasserted, whether arising prior to or 

subsequent to the commencement of these chapter 11 cases, whether imposed by agreement, 

understanding, law, equity or otherwise) shall be and hereby are forever barred, estopped and 

permanently enjoined from asserting, prosecuting or otherwise pursuing liens, claims and 

interests against the Buyer or their affiliates, successors and assigns, the Assets, or the interests 

of the Debtors in the Assets.  Following the Closing, no person or entity shall interfere with the 

Buyer’s title to or use and enjoyment of the Debtors’ interests in the Assets based on or related to 

any liens, claims and interests in the Debtors or the Debtors’ interests in the Assets.  All persons 

are hereby enjoined from taking action that would interfere with or adversely affect the ability of 

the Debtors to transfer the Assets in accordance with the terms of this Order. 

8. Good Faith Buyer.  The Buyer is a “good faith purchaser” for the purposes of 

§363(m).  The Buyer is entitled to all of the protections afforded by § 363(m). 

9. No Bulk Sales.  No bulk sales law or any similar law of any state or other 

jurisdiction shall apply in any way to the Sale. 

10. Transfer of Marketable Title.  On the Closing Date, this Order shall be construed 

and shall constitute for any and all purposes a full and complete general assignment, conveyance 

and transfer of all of the Debtors’ right, title and interest in the Assets or a bill of sale transferring 

good and marketable title in the Assets to the Buyer on the Closing Date pursuant to the terms of 

this Order, free and clear of all claims and interests, to the extent provided by § 363(f). 

11. Fair and Equivalent Value.  The consideration provided by the Buyer for the 

Assets shall be deemed for all purposes to constitute reasonably equivalent value and fair 

consideration under the Bankruptcy Code and any other applicable law, and the Sale may not be 
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avoided, or costs or damages imposed or awarded under § 363(n) or any other provision of the 

Bankruptcy Code, the Uniform Fraudulent Transfer Act, the Uniform Fraudulent Conveyance 

Act or any other similar state laws. 

12. No Successor Liability.  Upon the Closing, the Buyer shall be deemed to have 

assumed only the Assumed Liabilities.  Except for the Assumed Liabilities, the Buyer’s 

acquisition of the Assets shall be free and clear of any “successor liability” claims of any nature 

whatsoever, whether known or unknown and whether asserted or unasserted as of the time of 

Closing.  The Buyer’s operations shall not be deemed a continuation of the Debtors’ business as 

a result of the acquisition of the Assets. 

13. Release of Liens, Claim and Interests.  This Order: (a) is and shall be effective as 

a determination that, other than the Assumed Liabilities, all liens, claims and interests of any 

kind or nature whatsoever existing as to the Assets prior to the Closing have been 

unconditionally released, discharged and terminated, and that the conveyances described herein 

have been effected; and (b) is and shall be binding upon and shall authorize all entities, 

including, all filing agents, filing officers, title agents, title companies, recorders of mortgages, 

recorders of deeds, registrars of deeds, administrative agencies or units, governmental 

departments or units, secretaries of state, federal, state and local officials and all other persons 

and entities who may be required by operation of law, the duties of their office, or contract to 

accept, file, register, or otherwise record or release any documents or instruments, or evidence of 

facilitate the transfer of the Assets conveyed to the Buyer.  All recorded liens, claims and 

interests against the Assets shall be deemed stricken. 

14. Approval to Release Liens, Claims and Interests.  If any person or entity which 

has filed statements or other documents or agreements evidencing liens on, or claims or interests 
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in, the Assets shall not have delivered to the Debtors before the Closing, in proper form for filing 

and executed by the appropriate parties, termination statements, instruments of satisfaction, 

releases of liens and easements, and any other documents necessary for the purpose of 

documenting the release of all liens which the person or entity has or may assert with respect to 

the Assets, the Debtors and the Buyer are hereby authorized to execute and file such statements, 

instruments, releases and other documents on behalf of such person or entity with respect to the 

Assets. 

15. Inconsistencies with Prior Orders, Pleadings or Agreements.  To the extent this 

Order is inconsistent with any prior order or pleading with respect to the Motion in these chapter 

11 cases, the terms of this Order shall govern. 

16. Subsequent Orders and Plan Provisions.  This Order shall not be modified by any 

chapter 11 plan confirmed in these chapter 11 cases or subsequent order of this Court. 

17. Binding Effect of Order.  This Order shall be binding in all respects upon all 

creditors and interest holders of the Debtors, the Committee, all successors and assigns of the 

Debtors and their affiliates and subsidiaries, and any trustees, examiners, “responsible persons” 

or other fiduciaries appointed in the Debtors’ chapter 11 cases or upon a conversion to chapter 7 

under the Bankruptcy Code. 

18. Retention of Jurisdiction.  The Court retains jurisdiction with respect to all 

matters arising from or related to the implementation of this Order, including, without limitation, 

the authority to: (i) interpret, implement and enforce the terms and provisions of this Order; (ii) 

protect the Buyer, or the Assets, from and against any of the claims or interests; (iii) compel the 

Buyer to perform all of their obligations under the Bid Procedures and this Order; and (iv) 

resolve any disputes arising under or related to the Sale. 
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19. No Material Modifications.  The terms of the Sale and any related agreements, 

documents or other instruments may be modified, amended, or supplemented through a written 

document signed by the parties thereto in accordance with the terms thereof without further order 

of the Court; provided, however, that any such modification, amendment or supplement does not 

materially change the economic substance of the transactions contemplated hereby. 

20. Immediate Effect.  This Order constitutes a final order within the meaning of 28 

U.S.C. § 158(a).  Notwithstanding any provision in the Bankruptcy Rules to the contrary, the 

Court expressly finds there is no reason for delay in the implementation of this Order and, 

accordingly: (i) the terms of this Order shall be immediately effective and enforceable upon its 

entry; (ii) the Debtors are not subject to any stay in the implementation, enforcement or 

realization of the relief granted in this Order; and (iii) the Debtors may, in their discretion and 

without further delay, take any action and perform any act authorized under this Order. 

21. Provisions Non-Severable.  The provisions of this order are nonseverable and 

mutually dependent. 

 

Dated: _________________, 2013 
 New York, New York 

 

  
THE HONORABLE JAMES M. PECK 
UNITED STATES BANKRUPTCY JUDGE 
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Humongous and De Minimis Assets 

 PURCHASE AGREEMENT 

dated as of 

July 17, 2013 

by and among 

ATARI, INC.  
ATARI INTERACTIVE, INC. 

HUMONGOUS, INC.  
CALIFORNIA U.S. HOLDINGS, INC. 

 

as the Sellers 

and 

TOMMO, INC. 

as Buyer
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PURCHASE AGREEMENT 

THIS PURCHASE AGREEMENT dated as of July 17, 2013 (the “Agreement”) by and 
among Atari, Inc., a Delaware corporation, Atari Interactive, Inc., a Delaware corporation, 
Humongous, Inc., a Delaware corporation, and California U.S. Holdings, Inc., a California 
corporation, (each a Seller and collectively, the “Sellers”) and Tommo, Inc., a California 
corporation (the “Buyer”). 

W I T N E S S E T H : 

WHEREAS, the Sellers own the Purchased Assets (as defined below); 

WHEREAS, the Sellers have sought relief under Chapter 11 of Title 11, §§ 101-1330 of 
the United States Code (as amended, the “Bankruptcy Code”) by filing cases (the “Chapter 11 
Cases”) in the United States Bankruptcy Court for the Southern District of New York (the 
“Bankruptcy Court”) on January 21, 2013 (the “Petition Date”); and 

WHEREAS, Buyer desires to purchase the Purchased Assets and to assume the Assumed 
Liabilities (as defined below), upon the terms and subject to the conditions set forth herein. 

NOW, THEREFORE, in consideration of the foregoing and the respective 
representations, warranties, covenants and agreements set forth herein, the parties hereto agree as 
follows: 

ARTICLE 1 
 

DEFINITIONS 

SECTION 1.01 Definitions. 

(a) The following terms, as used herein, have the following meanings: 

“Affiliate” means, with respect to any Person, any other Person directly or indirectly 
controlling, controlled by, or under common control with such other Person; provided, however, 
that with respect to the Sellers, “Affiliate” shall mean only the other Sellers.   

“Assumption Agreement” means an assignment and assumption agreement drafted by 
Sellers in the form attached hereto . 

 “Business Day” means a day other than Saturday, Sunday or other day on which 
commercial banks in New York, New York are authorized or required by law to close. 

“Causes of Action” means any legal, governmental or regulatory actions, suits, 
proceedings, investigations, arbitrations or actions. 

 “Claim” means a claim as defined in Section 101 of the Bankruptcy Code. 

“Closing Date” means the date of the Closing. 
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“Confidentiality Agreement” means that certain non-disclosure agreement by and 
between Sellers and/or their Affiliates and Buyer and/or their Affiliates. 

 “Cure Costs” means the liabilities and obligations of the Sellers that must be paid or 
otherwise satisfied to cure all of the Sellers’ defaults under the Assumed Contracts at the time of 
the assumption thereof and assignment to Buyer as provided herein. 

“Intellectual Property” mean the intellectual property identified on Schedule 1.01(a). 

“IP Assignment Agreement” means the assignment and assumption agreement with 
respect to the Intellectual Property drafted by Sellers and in a form appropriate for recordation 
with the applicable government entity in the form attached hereto. 

 “Lien” means, with respect to any property or asset, any mortgage, lien, pledge, charge, 
security interest or encumbrance in respect of such property or asset. 

“Material Adverse Effect” means (i) any material adverse effect on the Purchased 
Assets, taken as a whole, or (ii) any material adverse effect on the ability of the Sellers to 
consummate the transactions contemplated by this Agreement provided that the following shall 
not constitute a Material Adverse Effect and shall not be taken into account in determining 
whether or not there has been or would reasonably be expected to be a Material Adverse Effect:  
(A) changes in general economic conditions or securities or financial markets in general that do 
not disproportionately impact the Sellers, taken as a whole: (B) general changes in the industry in 
which the Sellers operate and not specifically relating to, or having a disproportionate effect on, 
the Sellers taken as a whole (relative to the effect on other persons operating in such industry); 
(C) any changes in law applicable to the Sellers or any of their respective properties or assets or 
interpretations thereof by any governmental authority which do not have a disproportionate 
effect on the Sellers, taken as a whole; (D) any outbreak or escalation of hostilities or war 
(whether declared or not declared) or any act of terrorism which do not have a disproportionate 
effect on the Sellers, taken as a whole; (E) any changes to the extent resulting from the 
announcement or the existence of, or compliance with, this Agreement and the transactions 
contemplated hereby (including without limitation any lawsuit related thereto or the impact on 
relationships with suppliers, customers, employees or others); (F) any accounting regulations or 
principles or changes in accounting practices or policies that the Sellers are required to adopt; 
(G) matters occurring in, or arising from the Chapter 11 Cases of the Sellers, including any 
events, occurrences, or other actions taken as a result thereof, and (H) any changes resulting from 
actions of the Sellers expressly agreed to or requested in writing by the Buyer.   

“Permitted Liens” means (i) Liens permitted by the Approval Order and (ii) Liens 
created pursuant to any Assumed Contracts. 

“Person” means an individual, corporation, partnership, limited liability company, 
association, trust or other entity or organization, including a government or political subdivision, 
or an agency or instrumentality thereof. 
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(b) Each of the following terms is defined in the Section set forth opposite such term:  

Term Section 
Agreement Preamble 
Approval Order Section 6.03 
Assumed Contracts Section 2.01 
Assumed Liabilities Section 2.03 
Assumption Agreement Section 2.08 
Bankruptcy Code Recitals 
Bankruptcy Court Recitals 
Bankruptcy Period Section 10.05 
Buyer Preamble 
Chapter 11 Cases Recitals 
Closing Section 2.08 
Code Section 7.01 
End Date Section 9.01(d) 
Excluded Assets Section 2.02 
Excluded Contracts Section 2.02 
Excluded Liabilities Section 2.04 
Good Faith Deposit Section 2.07 
Income Tax Section 7.01 
Purchased Assets Section 2.01 
Purchase Price Section 2.06 
Sellers Preamble 
Tax Section 7.01 
Taxing Authority Section 7.01 
Tax Return Section 7.01 
Transfer Consent Section 2.05 
Transfer Taxes Section 7.02 

 

SECTION 1.02 Other Definitions and Interpretative Matters.  Unless otherwise 
indicated to the contrary in this Agreement by the context or use thereof: 

(a) When calculating the period of time before which, within which or following 
which any act is to be done or step taken pursuant to this Agreement, the date that is the 
reference date in calculating such period shall be excluded.  If the last day of such period is a day 
other than a Business Day, the period in question shall end on the next succeeding Business Day.  
Any reference in this Agreement to days (but not Business Days) means to calendar days. 

(b) Any reference in this Agreement to $ means U.S. dollars. 

(c) Unless the context otherwise requires, all capitalized terms used in the Exhibits 
and Schedules shall have the respective meanings assigned in this Agreement.  All Exhibits and 
Schedules attached or annexed hereto or referred to herein are hereby incorporated in and made a 
part of this Agreement as if set forth in full herein. 
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(d) Any reference in this Agreement to gender includes all genders, and words 
importing the singular number also include the plural and vice versa. 

(e) The provision of a table of contents, the division of this Agreement into Articles, 
Sections and other subdivisions and the insertion of headings are for convenience of reference 
only and shall not affect or be utilized in the construction or interpretation of this Agreement.  
All references in this Agreement to any “Section” or “Article” are to the corresponding Section 
or Article of this Agreement unless otherwise specified. 

(f) Words such as “herein,”  “hereof” and “hereunder” refer to this Agreement as a 
whole and not merely to a subdivision in which such words appear, unless the context otherwise 
requires. 

(g) The word “ including” or any variation thereof means “including, without 
limitation,” and shall not be construed to limit any general statement that it follows to the 
specific or similar items or matters immediately following it. 

(h) References to laws, rules and regulations shall include such laws, rules and 
regulations as they may from time to time be amended, modified or supplemented. 

(i) Reference to a given agreement or instrument shall be a reference to that 
agreement or instrument as modified, amended, supplemented or restated through the date as of 
which such reference is made 

(j) References to any Person shall include its permitted successors and assigns and, 
in the case of any Governmental Authority, any Person succeeding to its functions and 
capacities. 

ARTICLE 2 
 

PURCHASE AND SALE 

SECTION 2.01 Purchase and Sale.  Except as otherwise provided below, upon the 
terms and subject to the conditions of this Agreement, Buyer agrees to purchase from the Sellers 
and each Seller agrees to sell, convey, transfer, assign and deliver, or cause to be sold, conveyed, 
transferred, assigned and delivered, to Buyer at the Closing, free and clear of all Liens and 
Claims, other than Assumed Liabilities and Permitted Liens, all of such Seller’s right, title and 
interest in, to and under the following (the “Purchased Assets”):  

(a) the Intellectual Property as listed on Schedule 1.01(a);  

(b) those contracts listed or described on Schedule 2.01(b) as such contracts pertain to 
the Purchased Assets (the “Assumed Contracts”); 

(c) to the extent readily available to Sellers, source code exclusively relating to the 
Purchased Assets; and 
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(d) all Causes of Action for past or present infringement or misappropriation of 
Intellectual Property as of the Closing, including Sellers’ rights of indemnity, warranty rights, 
rights of contribution, rights to refunds, rights of reimbursement and other rights of recovery, but 
excluding insurance proceeds (regardless of whether such rights are currently exercisable). 

SECTION 2.02 Excluded Assets.  Notwithstanding any provision to the contrary set 
forth in this Agreement, Buyer expressly understands and agrees that any assets and properties of 
the Sellers not set forth in Section 2.01 (the “Excluded Assets”) shall be excluded from the 
Purchased Assets. 

SECTION 2.03 Assumed Liabilities.  Upon the terms and subject to the conditions of 
this Agreement, Buyer agrees, effective at the time of the Closing, to assume the following 
liabilities and obligations of the Sellers (the “Assumed Liabilities”): 

(a) all liabilities and obligations of each Seller relating to all Assumed Contracts 
(including all Cure Costs relating to Assumed Contracts), regardless of when arisen; and 

(b) all liabilities and obligations arising from the Purchased Assets (including their 
ownership and sale). 

SECTION 2.04 Excluded Liabilities.  Notwithstanding any provision in this 
Agreement or any other writing to the contrary, Buyer is assuming only the Assumed Liabilities 
and is not assuming any other liability or obligation of any Seller of whatever nature, whether 
presently in existence or arising hereafter.  All such other liabilities and obligations shall be 
retained by and remain obligations and liabilities of the Sellers (all such liabilities and 
obligations not being assumed being herein referred to as the “Excluded Liabilities”). 

SECTION 2.05 Assignment of Contracts and Rights.  Sellers shall transfer and assign 
all Assumed Contracts to Buyer, and Buyer shall assume all Assumed Contracts from Sellers, as 
of the Closing Date pursuant to the Approval Order.  In connection with such assignment and 
assumption, Buyer shall cure all monetary defaults under such Assumed Contracts to the extent 
required by Section 365(b) of the Bankruptcy Code.  Except as to Assumed Contracts assigned 
pursuant to Section 365 of the Bankruptcy Code, anything in this Agreement to the contrary 
notwithstanding, this Agreement shall not constitute an agreement to assign any Purchased Asset 
or any right thereunder if an attempted assignment, without the consent of a third party or 
Governmental Authority (each, a “Transfer Consent”), would constitute a breach or in any way 
adversely affect the rights of Buyer or the Sellers thereunder.  If such Transfer Consent is not 
obtained or such assignment is not attainable pursuant to Section 365, to the extent permitted and 
subject to any approval of the Bankruptcy Court that may be required, the Sellers and Buyer will 
cooperate in a mutually agreeable arrangement (at Buyer’s sole cost and expense) under which 
Buyer would obtain the benefits and assume the obligations thereunder in accordance with this 
Agreement.  In the event that any Seller receives any payment from any parties to the Assumed 
Contracts after Closing, Seller agrees to promptly forward any such payment received to Buyer 
without offset or deduction. In connection with the foregoing, Sellers shall not be required to 
expend any money, maintain their corporate existence, or otherwise make any special efforts.   

SECTION 2.06 Purchase Price. 
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(a) On the terms and subject to the conditions contained herein, the purchase price 
(the “Purchase Price”) for the Purchased Assets shall consist of: 

(i) cash in the amount of $900,000;  

(ii)  the payment of all Cure Costs; and  

(iii)  the assumption of the Assumed Liabilities.  

(b) At the Closing, Buyer shall pay to the Sellers the Purchase Price less the Good 
Faith Deposit, by wire transfer of immediately available funds to an account or accounts 
designated by the Sellers at least three (3) Business Days prior to the Closing Date. 

(c) Not later than 30 days prior to the filing of their respective Forms 8594 relating to 
this transaction, and subject to Section 7.03 each party shall deliver to the other party a copy of 
its Form 8594. 

SECTION 2.07 Good Faith Deposit.   

(a) Seller acknowledges that it has received from Buyer a good faith deposit in the 
amount of $90,000 (the “Good Faith Deposit”) to be applied as provided in Section 2.07(b). 

(b) The Good Faith Deposit (and any interest accrued thereon) shall be retained by 
the Sellers in the following circumstances: (i) at the Closing as a credit against the Purchase 
Price and (ii) if this Agreement is terminated pursuant to Section 9.01(b).  Except as described in 
the previous sentence, the Good Faith Deposit (and any interest accrued thereon) shall be 
returned to Buyer after termination of this Agreement subject to any setoff for any claim of 
breach or payment due for breach by Buyer of this Agreement.  

SECTION 2.08 Closing.  The closing (the “Closing”) of the purchase and sale of the 
Purchased Assets and the assumption of the Assumed Liabilities hereunder shall take place at the 
offices of Akin Gump Strauss Hauer & Feld LLP, One Bryant Park, New York, NY 10036, on the 
Business Day that is 15 days after the entry of the Approval Order unless such Approval Order is 
subject to a present stay or at such other time or place as Buyer and the Sellers may agree.  At the 
Closing: 

(a) Buyer shall deliver to the Sellers:  

(i)  the Purchase Price less the Good Faith Deposit as described in Section 
2.06(b); 

(ii)  the Assumption Agreement duly executed by Buyer; and 

(iii)  the IP Assumption Agreement duly executed by Buyer. 

(b) Sellers shall deliver to Buyer:  

(i) the Assumption Agreement duly executed by each applicable Seller; 
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(ii)  the IP Assumption Agreement duly executed by each applicable Seller; 

 

(iii)  necessary bills of sale to vest in Buyer all rights, title and interest in and to 
the Purchased Assets in the form attached hereto; and 

(iv) a certificate of non-foreign status executed by each Seller (or, if 
applicable, a direct or indirect owner of a Seller) that is not a disregarded entity for U.S. 
federal income tax purposes, prepared in accordance with Treasury Regulation Section 
1.1445-2(b). 

SECTION 2.09 Grant of License.  Sellers acknowledge that certain titles and games 
within each category of the Purchased Assets will contain certain logos, trademarks and artworks 
belonging to or licensed to Sellers and/or its affiliates which are not otherwise removable by 
Buyer through commercially reasonable efforts (the “Exiting Atari Logos”) due to a lack of 
source code.  Sellers shall grant Buyer with a royalty-free, worldwide and perpetual license in 
writing from Sellers to reasonably use, retain and display the Existing Atari Logos in the 
Purchased Assets acquired by Buyer, in the same manner as such Existing Atari Logos are 
currently used, retained or displayed.  

SECTION 2.10 Transfer Consents.  Buyer and Sellers acknowledge and agree that 
certain of the Assumed Contracts may, under applicable law, require the consent of the applicable 
counterparty thereto prior to the Closing (the "Contract Consents") and that notwithstanding 
Section 2.08 the Closing shall not take place until such Contract Consents are received or waived 
by each party.  Buyer and Sellers hereby agree to cooperate and use their commercially 
reasonable best efforts to receive the Contract Consents prior to the Closing. 

 

ARTICLE 3 
 

REPRESENTATIONS AND WARRANTIES OF SELLERS 

Each Seller represents and warrants to Buyer: 

SECTION 3.01 Organization and Qualification.  Each Seller has been duly organized 
and is validly existing and in good standing under the laws of its respective jurisdiction of 
incorporation, with the requisite power and authority to own its properties and conduct its 
business as currently conducted.  Each Seller, as applicable, has been duly qualified as a foreign 
corporation or organization for the transaction of business and is in good standing under the laws 
of each other jurisdiction in which it owns or leases properties or conducts any business so as to 
require such qualification, except to the extent that the failure to be so qualified or be in good 
standing has not had and would not reasonably be expected to have, individually or in the 
aggregate, a Material Adverse Effect.   

SECTION 3.02 Corporate Authorization.  The execution, delivery and performance by 
the Sellers of this Agreement and the consummation of the transactions contemplated hereby are 
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within the Sellers’ corporate powers and have been duly authorized by all necessary corporate 
action on the part of each Seller.   

SECTION 3.03 Execution and Delivery; Enforceability.  This Agreement has been 
duly and validly executed and delivered by the Sellers, and, subject to the Bankruptcy Court’s 
entry of the Approval Order will constitute the valid and binding obligation of the Sellers, 
enforceable against the Sellers in accordance with its terms. 

 SECTION 3.04    Assumed Contracts.  Except as may have occurred solely as a result of 
the commencement of the Chapter 11 Cases, each of the Assumed Contracts is in full force and 
effect and, to the knowledge of the Sellers, there are no material defaults thereunder on the part 
of any other party thereto which are not subject to an automatic stay or which would reasonably 
be expected to have a Material Adverse Effect, and none of the Sellers is in default in any 
material respect in the performance, observance or fulfillment of any of its obligations, 
covenants or conditions contained in any Assumed Contract to which it is a party or by which it 
or its property is bound which are not subject to an automatic stay or which would reasonably be 
expected to have a Material Adverse Effect. 

 SECTION 3.05   Conduct of Business Prior to Closing.   Except as may be 
approved or required by the Bankruptcy Court and except as may occur as part of the Chapter 11 
Cases, from the date hereof until the Closing Date, Sellers shall use their reasonable efforts to not 
materially diminish the economic value of the Purchased Assets.  Without limiting the foregoing,   
Seller agrees not to sell, lease, license, dispose of or encumber any Purchased Assets. 

SECTION 3.06    Exclusivity of Representations and Warranties.  The representations 
and warranties made by the Sellers in this Agreement are in lieu of and are exclusive of all other 
representations and warranties, including, without limitation, any implied warranties.  The 
Sellers hereby disclaim any such other or implied representations or warranties, notwithstanding 
the delivery or disclosure to the Sellers or their officers, directors, employees, agents or 
representatives of any documentation or other information (including any financial projections or 
other supplemental data not included in this Agreement). 

ARTICLE 4 
 

REPRESENTATIONS AND WARRANTIES OF BUYER 

Buyer represents and warrants to each Seller that: 

SECTION 4.01 Corporate Existence and Power.  Buyer is a corporation duly 
incorporated, validly existing and in good standing under the laws of jurisdiction under which it 
is incorporated and has all corporate powers and all material governmental licenses, 
authorizations, permits, consents and approvals required to carry on its business as now 
conducted. 

SECTION 4.02 Corporate Authorization.  The execution, delivery and performance by 
Buyer of this Agreement and the consummation of the transactions contemplated hereby are 
within the corporate powers of Buyer and have been duly authorized by all necessary corporate 
action on the part Buyer. 
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SECTION 4.03 Execution and Delivery; Enforceability.  This Agreement has been 
duly and validly executed and delivered by Buyer, and constitutes the valid and binding 
obligation of Buyer, enforceable against Buyer in accordance with its terms. 

SECTION 4.04 Sufficiency of Funds.  Buyer has, and will continue to have at all times 
prior to and at the Closing, sufficient cash or other sources of immediately available funds to 
enable it to make payment of the Purchase Price. 

SECTION 4.05 Inspections; No Other Representations.  Buyer is an informed and 
sophisticated purchaser, and has engaged expert advisors, experienced in the evaluation and 
purchase of property and assets such as the Purchased Assets as contemplated hereunder.  Buyer 
has undertaken such investigation and has been provided with and has evaluated such documents 
and information as it has deemed necessary to enable it to make an informed and intelligent 
decision with respect to the execution, delivery and performance of this Agreement.  Buyer 
acknowledges that the Sellers have given Buyer complete and open access to the key employees, 
documents and facilities of the Sellers with respect to the Purchased Assets.  Buyer agrees, 
warrants and represents that (a) Buyer is purchasing the Purchased Assets on an “AS IS” and 
“WITH ALL FAULTS” basis based solely on Buyer’s own investigation of the Purchased 
Assets and (b) except as set forth in this Agreement, neither Sellers nor any director, officer, 
manager, employee, agent, consultant, or representative of Sellers have made any warranties, 
representations or guarantees, express, implied or statutory, written or oral, respecting the 
Purchased Assets, any part of the Purchased Assets, the financial performance of the Purchased 
Assets, or the physical condition of the Purchased Assets.  Buyer further acknowledges that the 
consideration for the Purchased Assets specified in this Agreement has been agreed upon by 
Sellers and Buyer after good-faith arms’-length negotiation in light of Buyer’s agreement to 
purchase the Purchased Assets “AS IS” and “WITH ALL FAULTS.” Buyer agrees, warrants 
and represents that, except as set forth in this Agreement, Buyer has relied, and shall rely, solely 
upon its own investigation of all such matters, and that Buyer assumes all risks with respect 
thereto.  Except as set forth in this Agreement, Sellers hereby disclaim all liability and 
responsibility for any representation, warranty, projection, forecast, statement, or 
information made, communicated, or furnished (orally or in writing) to Buyer or its 
Affiliates or representatives (including any opinion, information, projection, or advice that 
may have been or may be provided to Buyer by any director, officer, manager, employee, 
agent, consultant, or representative of Sellers).  Sellers make no representations or 
warranties to Buyer regarding the probable success, profitability or value of any of the 
Purchased Assets. 

ARTICLE 5 
 

COVENANTS OF BUYER 

SECTION 5.01 Confidentiality.  Buyer agrees that prior to the Closing Date and after 
any termination of this Agreement; the Confidentiality Agreement shall remain in full force and 
effect.  After the Closing has occurred, the Confidentiality Agreement shall be terminated to the 
extent relating to the Purchased Assets and Assumed Liabilities and the employees of the Sellers, 
and shall, with respect to any of the Excluded Assets and Excluded Liabilities, remain in full 
force and effect. 
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ARTICLE 6 
 

COVENANTS OF BUYER AND SELLERS 

Buyer and the Sellers agree that: 

SECTION 6.01 Reasonable Best Efforts; Further Assurances.  Subject to the terms 
and conditions of this Agreement, Buyer and the Sellers will use their reasonable best efforts to 
take, or cause to be taken, all actions and to do, or cause to be done, all things necessary or 
desirable under applicable laws and regulations to consummate the transactions contemplated by 
this Agreement.  Buyer shall be responsible for any transfer, registration or similar fees 
associated with the transfer of any domain names included in the Purchased Assets. 

SECTION 6.02 Public Announcements.  Absent the prior written consent of the other 
party, such consent to not be unreasonably withheld, delayed or conditioned, neither the Sellers 
nor Buyer shall make any press release, public announcement, securities filing or public 
statement concerning this Agreement or the transactions contemplated hereby, except as and to 
the extent that any such party shall be required to make any such disclosure by applicable law, 
and then only after giving the other party hereto adequate time to review, under the 
circumstances, such disclosure and consider in good faith the comments of the other party hereto 
and consultation as to such comments with such party as to the content of such disclosure.  For 
the avoidance of doubt, nothing herein shall be construed to prohibit any disclosure or 
announcement which the Sellers make in connection with the Chapter 11 Cases. 

SECTION 6.03 Bankruptcy Court Approval.  Promptly upon the execution of this 
Agreement, the Sellers shall seek entry of an order (the “Approval Order”) which, among other 
things, (i) approves this Agreement, (ii) authorizes the sale of the Purchased Assets to Buyer 
pursuant to Section 363 of the Bankruptcy Code, (iii) authorizes the assumption and assignment 
to Buyer of the Assumed Contracts pursuant to Section 365 of the Bankruptcy Code and 
(iv) authorizes the other transactions contemplated by this Agreement, which Approval Motion 
and Approval Order shall not be inconsistent with the terms of this Agreement; provided that 
Sellers shall consult with Buyer with respect to any changes proposed by Buyer thereto. 

ARTICLE 7 
 

TAX MATTERS 

SECTION 7.01 Tax Definitions.  The following terms, as used herein, have the 
following meanings: 

“Code” means the Internal Revenue Code of 1986, as amended. 

 “Income Tax” means any federal, state, local or non-U.S. tax based on or measured by 
reference to net income, including any interest, penalties, or additions thereto, whether disputed 
or not. 

“Tax or Taxes” means (i) any tax, governmental fee, levy, duty, tariff, impost, custom, 
license, payroll, employment, excise, severance, premium, windfall profits, environmental 
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(including taxes under Code § 59A), sales, franchise, profits, pension, social security (or similar), 
unemployment, capital stock, or other like assessment, charge or premium of any kind 
whatsoever (including, but not limited to, withholding on amounts paid to or by any Person), 
together with any interest, penalty, addition to tax or additional amount imposed by any 
governmental authority (a “Taxing Authority”) responsible for the imposition of any such tax 
(federal, state, local or non-U.S.), or (ii) liability for the payment of any amounts of the type 
described in (i) as a result of being party to any agreement or any express or implied obligation 
to indemnify any other Person, or as transferee, successor, guarantor or surety. 

“Tax Return” means any return, declaration, report, claim for return, or information 
return or statement relating to Taxes; including any schedule or attachment thereto, and including 
any amendment thereof. 

SECTION 7.02 Tax Cooperation; Allocation of Taxes.   

(a) Buyer and the Sellers agree to furnish or cause to be furnished to each other, upon 
request, as promptly as practicable, such information and assistance relating to the Purchased 
Assets (including, without limitation, access to books and records) as is reasonably necessary for 
the preparation and filing of all Tax Returns, the making of any election relating to Taxes, the 
preparation for any audit by any Taxing Authority, and the prosecution or defense of any claim, 
suit or proceeding relating to any Tax.  Buyer shall retain all books and records with respect to 
Taxes pertaining to the Purchased Assets for a period of at least six years following the Closing 
Date.  At the end of such period, Buyer shall provide the Seller with at least ten days prior 
written notice before destroying any such books and records, during which period the Seller can 
elect to take possession, at its own expense, of such books and records.  The Sellers and Buyer 
shall cooperate with each other in the conduct of any audit or other proceeding relating to Taxes 
involving the Purchased Assets 

(b) To the extent not exempt under Section 1146(a) of the Bankruptcy Code in 
connection with the Chapter 11 Cases, all excise, sales, use, value added, registration stamp, 
recording, documentary, conveyance, franchise, property, transfer and similar Taxes, levies, 
charges and fees, whether federal, state, local or non-U.S., including any interest and penalties 
(collectively, “Transfer Taxes”) incurred in connection with the transactions contemplated by 
this Agreement shall be borne by Buyer when due, and Buyer will, at its own expense, file all 
necessary Tax Returns and other documentation with respect to all such Transfer Taxes.   Buyer 
and the Sellers shall cooperate in providing each other with any appropriate resale exemption 
certifications and other similar documentation.  If any Seller, as agent for any Taxing Authority, 
is required to collect such Transfer Taxes, Buyer shall pay the aggregate amount of such Transfer 
Taxes to the Sellers on demand and in such case Sellers shall remit such amount to the 
appropriate Taxing Authorities in accordance with applicable legislation.  Buyer and the Sellers 
shall cooperate in providing each other with any appropriate resale exemption certifications and 
other similar documentation, relating to Transfer Taxes.  Buyer shall indemnify and hold the 
Sellers harmless from and against any Transfer Taxes, penalty, interest or other amounts which 
may be payable by or assessed against the Sellers as a result of any incorrect statement or breach 
of the obligations of the Buyer and/or in connection with the Seller’s failure to collect and remit 
any Transfer Taxes on the sale and conveyance of the Purchased Assets to the Buyer, together 
with all loss, costs and expenses. 
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(c) Transfer Taxes shall be timely paid, and all applicable filings, reports and returns 
shall be filed, as provided by applicable law. 

SECTION 7.03 Purchase Price Allocation.  Sellers shall prepare an allocation of the 
Purchase Price (and all other capitalized costs) among the Purchased Assets in accordance with 
Code §1060 and the Treasury regulations thereunder (and any similar provision of state, local, or 
non-U.S. law, as appropriate), which allocation shall be binding upon Buyer.  Sellers shall 
deliver such allocation to Buyer within 60 days after the Closing Date. Sellers and Buyer and 
their Affiliates shall report, act, and file Tax Returns (including, but not limited to Internal 
Revenue Service Form 8594) in all respects and for all purposes consistent with such allocation 
prepared by Sellers.  Buyer shall timely and properly prepare, execute, file, and deliver all such 
documents, forms, and other information as Sellers may reasonably request in preparing such 
allocation.  Neither Sellers nor Buyer shall take any position (whether in audits, Tax Returns, or 
otherwise) that is inconsistent with such allocation unless required to do so by applicable law. 

ARTICLE 8 
 

SURVIVAL 

SECTION 8.01 Survival.  The (a) representations and warranties of the Sellers and 
(b) covenants and agreements of the Sellers that by their terms are to be performed before 
Closing, contained in this Agreement or in any certificate or other writing delivered in 
connection herewith shall not survive the Closing.  The covenants and agreements contained 
herein that by their terms are to be performed after Closing shall survive the Closing indefinitely 
except the covenants, agreements, representations and warranties contained in Article 7 shall 
survive until expiration of the statute of limitations applicable to the matters covered thereby 
(giving effect to any waiver, mitigation or extension thereof). 

ARTICLE 9 
 

TERMINATION 

SECTION 9.01 Grounds for Termination.  This Agreement may be terminated at any 
time prior to the Closing: 

(a) by mutual written agreement of the Sellers and Buyer;  

(b) by the Sellers, if Buyer shall have failed to performed any of its obligations 
hereunder required to be performed by it on or prior to the Closing Date, or if Buyer shall have 
failed to consummate the Closing as required by this Agreement;  

(c) by the Buyer, if the Sellers shall have failed to performed any of their obligations 
hereunder required to be performed by them on or prior to the Closing Date, or if the Sellers 
shall have failed to consummate the Closing as required by this Agreement; and 

(d) by either the Sellers or Buyer, if the Closing shall not have been consummated on 
September 18, 2013 (the “End Date”), unless the party seeking termination is in material breach 
of its obligations hereunder. 
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The party desiring to terminate this Agreement pursuant to this Section 9.01 (other than 
pursuant to Section 9.01(a)) shall give notice of such termination to the other party in accordance 
with Section 10.01. 

SECTION 9.02 Effect of Termination.  If this Agreement is terminated as permitted by 
Section 9.01, such termination shall be without liability of either party (or any stockholder, 
director, officer, employee, agent, consultant or representative of such party) to the other party to 
this Agreement except as provided in Section 2.07; provided that if such termination shall result 
from the (i) failure of Buyer to fulfill a condition to the performance of the obligations of the 
Sellers, (ii) failure of Buyer to perform a covenant of this Agreement, or (iii) breach of 
representation or warranty by Buyer, Buyer shall be fully liable for any and all Damages incurred 
or suffered by the Sellers as a result of such failure or breach.  The provisions of Sections 2.07, 
5.01, 10.04, 10.05 and 10.06 shall survive any termination pursuant to Section 9.01. 

SECTION 9.03 Exclusive Remedies.  Effective as of Closing, Buyer waives any rights 
and claims Buyer may have against the Sellers, whether in law or in equity, relating to (i) any 
breach of representation, warranty, covenant or agreement contained herein occurring on or prior 
to the Closing or (ii) the Purchased Assets or Assumed Liabilities. 

MISCELLANEOUS 

SECTION 10.01 Notices.  All notices, requests and other communications to any party 
hereunder shall be in writing (including facsimile or email transmission with delivery 
confirmation) and shall be given, 

if to Buyer: 

Tommo Inc. 
162 Atlantic Street 
Pomona, CA 91768 
Attn:  Jonathan Wan 
Fax: (909) 718-0811 
Email: jwan@tommo.com 
 
with a copy to: 

Chang & Cote LLP 
19138 E. Walnut Drive N., Suite 100 
Rowland Heights, California 91748 
Attention: Dennis K. Lee 
Fax: 626-852-2120 
Email: dlee@changchote.com 

 

if to the Sellers, to: 

Atari, Inc. 
475 Park Avenue South 
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12th Floor 
New York, NY 
Attention: Kristen Keller 
Fax: (212) 726-4214 
Email: kristen.keller@atari.com 
 
with a copy to: 

Akin Gump Strauss Hauer & Feld LLP 
One Bryant Park  
Bank of America Tower  
New York, NY 10036-6745 
Attention:  Ira Dizengoff 
Fax: (212) 872-1002 
Email: idizengoff@akingump.com   
 
and 
 
Akin Gump Strauss Hauer & Feld LLP 
1333 New Hampshire Avenue, N.W.  
Washington, DC 20036-1564 
Attention:  Scott Alberino 
Fax: (202) 887-4288 
Email: salberino@akingump.com   

 
All such notices, requests and other communications shall be deemed received on the date of 
receipt by the recipient thereof if received prior to 5:00 p.m. in the place of receipt and such day 
is a business day in the place of receipt.  Otherwise, any such notice, request or communication 
shall be deemed not to have been received until the next succeeding business day at the place of 
receipt. 

SECTION 10.02 Amendments and Waivers.   

(a) Any provision of this Agreement may be amended or waived if, but only if, such 
amendment or waiver is in writing and is signed, in the case of an amendment, by each party to 
this Agreement or, in the case of a waiver, by the party against whom the waiver is to be 
effective. 

(b) No failure or delay by any party in exercising any right, power or privilege 
hereunder shall operate as a waiver thereof nor shall any single or partial exercise thereof 
preclude any other or further exercise thereof or the exercise of any other right, power or 
privilege.  The rights and remedies herein provided shall be cumulative and not exclusive of any 
rights or remedies provided by law. 

SECTION 10.03 Successors and Assigns.  The provisions of this Agreement shall be 
binding upon and inure to the benefit of the parties hereto and their respective successors and 
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assigns; provided that no party may assign, delegate or otherwise transfer any of its rights or 
obligations under this Agreement without the consent of each other party hereto. 

SECTION 10.04 Governing Law.  This Agreement shall be governed by and construed 
in accordance with the law of the State of New York, without regard to the conflicts of law rules 
of such state. 

SECTION 10.05 Jurisdiction.   The parties hereto agree that, during the period from the 
date hereof until the date on which Sellers’ the Chapter 11 Case is closed or dismissed (the 
“Bankruptcy Period”), any suit, action or proceeding seeking to enforce any provision of, or 
based on any matter arising out of or in connection with, this Agreement or the transactions 
contemplated hereby shall be brought exclusively in the Bankruptcy Court.  The Parties further 
agree that, following the Bankruptcy Period, any suit, action or proceeding with respect to this 
Agreement or the transactions contemplated hereby shall be brought against any of the parties 
exclusively in either the United States District Court for the Southern District of New York or 
any state court of the State of New York located in such district, and each of the parties hereby 
irrevocably consents to the jurisdiction of such court and the Bankruptcy Court (and of the 
appropriate appellate courts therefrom) in any such suit, action or proceeding and irrevocably 
waives, to the fullest extent permitted by law, any objection that it may now or hereafter have to 
the laying of the venue of any such suit, action or proceeding in the such courts or that any such 
suit, action or proceeding which is brought in such courts has been brought in an inconvenient 
forum.  Process in any such suit, action or proceeding may be served on any party anywhere in 
the world, whether within or without the jurisdiction of the Bankruptcy Court, the United States 
District Court for the Southern District of New York or any state court of the State of New York.  
Without limiting the foregoing, each party agrees that service of process on such party as 
provided in Section .01 shall be deemed effective service of process on such party. 

SECTION 10.06 WAIVER OF JURY TRIAL.  EACH OF THE PARTIES HERETO 
HEREBY IRREVOCABLY WAIVES ANY AND ALL RIGHT TO TRIAL BY JURY IN ANY 
LEGAL PROCEEDING ARISING OUT OF OR RELATED TO THIS AGREEMENT OR THE 
TRANSACTIONS CONTEMPLATED HEREBY. 

SECTION 10.07 Counterparts; Third Party Beneficiaries.  This Agreement may be 
signed in any number of counterparts, each of which shall be an original, with the same effect as 
if the signatures thereto and hereto were upon the same instrument.  This Agreement shall 
become effective when each party hereto shall have received a counterpart hereof signed by the 
other party hereto.  No provision of this Agreement is intended to confer upon any Person other 
than the parties hereto any rights or remedies hereunder. 

SECTION 10.08 Specific Performance.  It is understood and agreed by Buyer that 
money damages would be an insufficient remedy for any breach of this Agreement by Buyer and 
as a consequence thereof, after the Bankruptcy Court’s entry of the Approval Order, Sellers shall 
be entitled to specific performance and injunctive or other equitable relief as a remedy for such 
breach, including, without limitation, an order of the Bankruptcy Court or other court of 
competent jurisdiction requiring Buyer to comply promptly with any of its obligations hereunder.  
Sellers shall be entitled to an injunction to enforce specifically the consummation of the 
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transactions contemplated herein in a proceeding instituted in any court in the State of New York 
having jurisdiction over the parties and the matter. 

SECTION 10.09 Entire Agreement.  This Agreement and the Confidentiality Agreement 
constitute the entire agreement between the parties with respect to the subject matter of this 
Agreement and supersede all prior agreements and understandings, both oral and written, 
between the parties with respect to the subject matter of this Agreement. 

SECTION 10.10 Bulk Sales Laws.  Buyer hereby waives compliance by the Sellers and 
the Sellers hereby waive compliance by Buyer with the provisions of the “bulk sales”, “bulk 
transfer” or similar laws of any jurisdiction other than any laws which would exempt any of the 
transactions contemplated by this Agreement from any Tax liability which would be imposed but 
for such compliance. 

SECTION 10.11 No Strict Construction.  Buyer, on the one hand, and Sellers, on the 
other hand, participated jointly in the negotiation and drafting of this Agreement, and, in the 
event an ambiguity or question of intent or interpretation arises, this Agreement shall be 
construed as jointly drafted by Buyer, on the one hand, and Sellers, on the other hand, and no 
presumption or burden of proof shall arise favoring or disfavoring any Party by virtue of the 
authorship of any provision of this Agreement.  Without limitation as to the foregoing, no rule of 
strict construction construing ambiguities against the draftsperson shall be applied against any 
Person with respect to this Agreement. 

SECTION 10.12 Non-Recourse.  No past, present or future director, manager, officer, 
employee, incorporator, member, unitholder, partner or equityholder of any Party hereto shall 
have any liability for any obligations or liabilities of the Parties under this Agreement or any 
other Transaction Document, for any claim based on, in respect of, or by reason of the 
transactions contemplated hereby and thereby, and each Party hereby covenants not to sue any 
past, present or future director, manager, officer, employee, incorporator, member, unitholder, 
partner or equityholder of any other Party for any such claim. 

SECTION 10.13 Severability.  The provisions of this Agreement shall be deemed 
severable, and the invalidity or unenforceability of any provision shall not affect the validity or 
enforceability of the other provisions hereof.  If any provision of this Agreement, or the 
application thereof to any Person or any circumstance, is invalid or unenforceable, (a) a suitable 
and equitable provision shall be substituted therefor in order to carry out, so far as may be valid 
and enforceable, the intent and purpose of such invalid or unenforceable provision and (b) the 
remainder of this Agreement and the application of such provision to other Persons or 
circumstances shall not be affected by such invalidity or unenforceability. 
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Exhibit B 
 

De Minimis Assets 
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De Minimis Assets 

1942: Pacific Air War  Fleet Defender: The F-14 Tomcat Simulation 
1942: Pacific Air War Gold Flight of the Intruder 
1942: Pacific Air War Scenario Hardball Series (Hardball!, Hardball II, Hardball 

III, Hardball 4, Hardball 5, Hardball 6, and 
Hardball 6: 2000 Edition) 

A Child's Imagination (book) Hornet: Naval Strike Fighter (Add-On to Falcon 
3.0) 

Across the Rhine Hot Pixel, Hotpxl 
Art of the Kill (book) Hyperspeed 
Act of War: Direct Action  Iron Soldier  
Act of War: High Treason Knights Of The Sky 
B-17 Flying Fortress Lightspeed 
B-17 Flying Fortress: The Mighty Eighth MiG-29: Deadly Adversary of Falcon 3.0 (Add-

On to Falcon 3.0) 
Beetle Buggin' Motor Mayhem 
Big Air Nam 
Big Air Freestyle Operation Blockade 
BloodNet Operation: Fighting Tiger (Add-On to Falcon 3.0) 
Bubsy Series (Bubsy In: Claws Encounters of the 
Furred Kind, Bubsy II, Super Bubsy, and Bubsy 
3D) 

Orbiter 

Castles and Catapults Redline 
Challenge of the Five Realms Rex Nebular and the Cosmic Gender Bender 
Combat Cars Robo-Squash 
Command HQ  Rogue Trip: Vacation 2012 
Critical Depth Shadow Ops: Red Mercury 
Darklands Slave Zero 
Deadlock Series (Deadlock: Planetary Conquest 
and Deadlock II: Shrine Wars) 

Snowmobile Championship 2000 

Demolition Racer Series (Demolition Racer and 
Demolition Racer: No Exit) 

Space Race 

Dr. Floyd's Desktop Toys Steel Tide 
Dragonsphere Stunt Driver 
Eradicator Sword of the Samurai 
European Air Wars Tactical Ops: Assault on Terror 
Everest Tank 
F-117A Nighthawk Stealth Fighter Task Force 1942: Surface Naval Action in the 

South Pacific 
F-117A Nighthawk Stealth Fighter 2.0 The Art Studio 
F-14 Fleet Defender Gold The UnderGarden 
Falcon (a/k/a F-16 Fighting Falcon) This Means War! 
Falcon 3.0 Tycoon City: New York 
Falcon 4.0 Warbirds 
Falcon AT (a/k/a Falcon 2) WW II GI 
Fighter Air Combat Training: A Video 
Companion to Art of the Kill (video) 

Zapper 
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(1) Microprose Catalogue Rights ONLY (Pre-existing (pre-10/21/02) catalog is owned outright by Atari (no underlying licensor) 
but rights to future products based on or otherwise derived from below titles were transferred to Firaxis) 

(2) The following are Microprose titles which do not appear on the Hasbro acquisition schedule.  However, it is possible that these 
titles did not appear on the schedule because they do not have corresponding copyright registrations, and as a result may have 
inadvertently been left off the schedule  

 

De Minimis Assets (Cont’d) 
7th Legion(1)(2) Weird Dreams(1)(2) 
Bird Strike(1)(2) Willow Pattern(1)(2) 

Booty(1)(2) Zulu(1)(2) 

Buggy Blast(1)(2) F-19 Stealth Fighter(1) 

Byte Bitten(1)(2) Gunship(1) 

Chimera(1)(2) Gunship! (1) 

Cholo(1)(2) Gunship 2000(1) 

Costa Capers(1)(2) Gunship 2000 Scenario Disk(1) 

Crazy Caverns(1)(2) Pirates! Gold(1) 

Demons of Topaz(1)(2) Sid Meier's Colonization(1) 

Don't Panic(1)(2) Sid Meier's Covert Action(1) 

Duck!(1)(2) Sid Meier's CPU Bach(1) 

Elite(1)(2) Sid Meier's Pirates! (1) 

Estra(1)(2) Silent Service(1) 

Exodus(1)(2) Silent Service 2(1) 

Gerry the Germ Goes Body Poppin(1)(2)  

Gogo the Ghost(1)(2)  

Gold Digger(1)(2)  

Gyron(1)(2)  

Headache(1)(2)  

Menace(1)(2)  

Mickey the Bricky(1)(2)  

Mr. Freeze(1)(2)  

Rasputin(1)(2)  

Revs(1)(2)  

Revs+(1)(2)  

Run Baby Run(1)(2)  

Runestone(1)(2)  

Snake Bite(1)(2)  

Starlord(1)(2)  

Terra Force(1)(2)  

The Sentinel(1)(2)  

The Wild Bunch(1)(2)  
Thunderbirds(1)(2)  
Viking Raiders(1)(2)  

Virtual Karts(1)(2)  
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EXHIBIT 3 
 
 

PROPOSED ORDER AUTHORIZING THE SALE OF THE MOONBASE 
COMMANDER FRANCHISE 
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691767.0001 EAST 104905499 v3 

UNITED STATES BANKRUPTCY COURT 
SOUTHERN DISTRICT OF NEW YORK 
 

In re: 

ATARI, INC., et al.,  

 Debtors.1 

) 
) 
) 
) 
) 
) 
) 

 
Chapter 11 
 
Case No. 13-10176 (JMP) 
 
(Jointly Administered) 

 

ORDER AUTHORIZING THE SALE OF THE MOONBASE COMMANDER 
FRANCHISE AND GRANTING RELATED RELIEF 

Upon the Debtors’ motion, dated May 22, 2013 (the “Motion”),2 pursuant to sections 105, 

363, and 365 of title 11 of the United States Code (the “Bankruptcy Code”)3 and rules 2002, 

6004, 6006, 9008, and 9014 of the Federal Rules of Bankruptcy Procedure (the “Bankruptcy 

Rules”) for, among other things, entry of an order (i) authorizing the sale (the “Sale 

Transaction”) of the Moonbase Commander Franchise (the “Moonbase Commander Assets”) to 

Rebellion Interactive Games Limited (the “Buyer”) free and clear of liens, claims, 

encumbrances, and other interests, except to the extent set forth in that certain Asset Purchase 

Agreement (the “APA”), attached hereto as Exhibit A, (ii) authorizing the assumption and 

assignment of certain executory contracts in connection with the Sale Transaction, and (iii) 

granting certain related relief, all as more fully described in the Motion; and the Court having 

entered an order on June 14, 2013 (the “Bid Procedures Order”) approving, among other things, 

the (a) proposed procedures for submitting competing bids for the Moonbase Commander Assets 

(the “Bid Procedures”), (b) procedures for the assumption and assignment of certain executory 

contracts (the “Assumed Contracts”) in connection with the Sale Transaction (the “Assumption 

                                                 
1 The “Debtors” are Atari, Inc., Atari Interactive, Inc., Humongous, Inc., and California U.S. Holdings, Inc. 
2 Capitalized terms not defined herein shall have the meaning given to them in the Motion. 
3 Unless otherwise indicated, all section (§) references are to the Bankruptcy Code. 
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2 
 

and Assignment Procedures”); and (c) the date, time and place of the Sale Hearing; and the Sale 

Hearing having been held on July 24, 2013; and upon the record of the Sale Hearing and all of 

the proceedings had before the Court; and the Court having reviewed the Motion and all 

affidavits, declarations, responses, and objections thereto and found and determined that the 

relief requested in the Motion is in the best interests of the Debtors, their estates and creditors, 

and all parties in interest and that the legal and factual bases set forth in the Motion and at the 

Sale Hearing establish just cause for the relief granted herein; and after due deliberation and 

sufficient cause appearing therefor, it is hereby: 

FOUND AND DETERMINED THAT: 

A. Jurisdiction and Venue.  The Court has jurisdiction to hear and determine and to 

grant the relief requested in the Motion pursuant to 28 U.S.C. §§ 157(b)(l) and 1334(b).  Venue 

of these cases and the Motion in this district is proper under 28 U.S.C. §§ 1408 and 1409.  This is 

a core proceeding within the meaning of 28 U.S.C. § 157(b)(2). 

B. Statutory Predicates.  The statutory predicates for the relief requested in the 

Motion are §§ 105, 363, and 365 and Bankruptcy Rules 2002, 6004, 6006, 9008, and 9014. 

C. Sufficiency of Notice.  As evidenced by the affidavits and certificates of service 

and publication previously filed with the Court, in light of the exigent circumstances of these 

bankruptcy cases and based on the representations of counsel:  (i) proper, timely, adequate, and 

sufficient notice of the Motion, the Bid Procedures, the Sale Transaction, the assumption and 

assignment of the Assumed Contracts, and the Sale Hearing (collectively, the “Noticed Items”) 

have been provided in accordance with Bankruptcy Rules 2002(a), 6004(a), 6006(c) and 9014, 

and all applicable provisions of the Bankruptcy Code and the Local Bankruptcy Rules for the 

Southern District of New York and in compliance with the Bid Procedures Order; (ii) such notice 

was good, sufficient, reasonable, and appropriate under the particular circumstances of these 
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chapter 11 cases, and reasonably calculated to reach and apprise all holders of liens, claims, 

encumbrances, and other interests, including, without limitation, any holder asserting any rights 

or claims based on any taxes or successor or transferee liability, about the Noticed Items; and 

(iii) no other or further notice of the Noticed Items, or any matters in connection therewith is or 

shall be required.  With respect to entities whose identities are not reasonably ascertainable by 

the Debtors, publication of the Sale Notice in domestic and international editions of The Wall 

Street Journal on June 18, 2013 and June 19, 2013, respectively, was sufficient and reasonably 

calculated under the circumstances to reach such entities. 

D. Objections.  To the extent not withdrawn, resolved, or otherwise addressed by the 

terms of this Order, all objections to the Motion are overruled. 

E. Assets Property of the Estate.  The Moonbase Commander Assets are property of 

the Debtors’ estates and title thereto is vested in the Debtors’ estates. 

F. Sufficiency of Marketing.  The Debtors and their professionals marketed the 

Moonbase Commander Assets as set forth in and in accordance with the Motion and the Bid 

Procedures.  Based upon the record of these proceedings, all creditors and other parties in 

interest and all prospective purchasers have been afforded a reasonable and fair opportunity to 

bid for the Moonbase Commander Assets. 

G. Bid Procedures.  The Bid Procedures were substantively and procedurally fair to 

all parties and all potential bidders and afforded notice and a full, fair, and reasonable 

opportunity for any person to make a higher or otherwise better offer to purchase the Moonbase 

Commander Assets.  The Debtors conducted the sale process, including the Auction, without 

collusion and in accordance with the Bid Procedures. 
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H. Sale Highest and Best Offer.  After the conclusion of the Auction held on July 18, 

2013, the Debtors determined in a valid and sound exercise of their business judgment that the 

highest and best Qualified Bid for the Moonbase Commander Assets was that of the Buyer, and 

constitutes reasonably equivalent value and fair consideration under the Bankruptcy Code, the 

Uniform Fraudulent Transfer Act, the Uniform Fraudulent Conveyance Act and any other 

applicable laws, and may not be avoided under § 363(n).  No other person or entity or group of 

persons or entities has offered to purchase the Moonbase Commander Assets for an amount that 

would provide greater value to the Debtors than the Buyer.  The Court’s approval of the Sale 

Transaction is in the best interests of the Debtors, their estates, creditors and all other parties in 

interest. 

I. Corporate Authority.  Subject to the entry of this Order, the s have full power and 

authority to: (i) transfer the Moonbase Commander Assets to the Buyer and execute such bills of 

sale and other documents as may be appropriate in their discretion; (ii) take all company action 

necessary to authorize and approve the sale of the Moonbase Commander Assets (the “Sale”), 

and (iii) take any action required in order to consummate the Sale.  No consents or approvals, 

other than those expressly provided for in this Order, are required for the Debtors to consummate 

the Sale. 

J. Arm’s-Length Sale and Buyer’s Good Faith.  The Sale was undertaken by the 

Debtors and the Buyer at arm’s-length without collusion or fraud, and in good faith within the 

meaning of § 363(m).  The Buyer recognizes that the Debtors:  (i) were free to deal with any 

other party interested in acquiring the Moonbase Commander Assets; (ii) complied with the Bid 

Procedures, (iii) subjected their bid to competitive bidding, and (iv) have disclosed all payments 

to be made by the Buyer and other agreements or arrangements entered into by the Buyer in 
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connection with the Sale.  The Buyer has not violated § 363(n) by any action or inaction, and no 

common identity of directors or controlling stockholders exists between the Debtors and the 

Buyer.  As a result of the foregoing, the Buyer is entitled to the protections of § 363(m), 

including in the event this Order or any portion thereof is reversed or modified on appeal, and 

otherwise has proceeded in good faith in all respects in connection with the proceeding. 

K. Satisfaction of Section 363(f) Standards.  The Debtors may sell the Moonbase 

Commander Assets free and clear of all liens, claims and interests because, with respect to each 

creditor asserting a claim or interest, one or more of the standards set forth in § 363(f)(l)-(5) has 

been satisfied.  Those holders of claims and interests who did not object or who withdrew their 

objections to the Sale or the Motion (as relates to the Sale) are deemed to have consented to the 

Motion and Sale pursuant to § 363(f)(2).  Those holders of claims and interests who did object 

fall within one or more of the other subsections of § 363(f). 

L. Free and Clear Findings Required by Buyer.  The Buyer would not have bid at the 

Auction and would not consummate the Sale if the sale of the Moonbase Commander Assets to 

the Buyer were not free and clear of all liens, claims and interests to the extent provided by 

Bankruptcy Code section 363(f). 

M. No Liability Under Section 363(n).  Neither the Debtors nor the Buyer engaged in 

any conduct that would cause or permit the Sale to be avoided, or costs or damages to be 

imposed, under § 363(n). 

N. No Fraudulent Transfer.  The Sale is not being consummated for the purpose of 

hindering, delaying or defrauding creditors of the Debtors under the Bankruptcy Code or under 

the laws of the United States, any state, territory, possession thereof, or the District of Columbia, 
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or any other applicable law.  Neither the Debtors nor the Buyer are consummating the Sale with 

any fraudulent or otherwise improper purpose. 

O. No Successor Liability.  The Buyer is not holding itself out to the public as a 

continuation of the Debtors and is not an “insider” or “affiliate” of the Debtors, as those terms 

are defined in the Bankruptcy Code, and no common identity of incorporators, directors, or 

stockholders exists between the Buyer and the Debtors.  The Buyer is not purchasing all or 

substantially all of the Debtors’ assets and the Buyer is not holding itself out to the public as a 

continuation of the Debtors.  The conveyance of the Moonbase Commander Assets does not 

amount to a consolidation, merger or de facto merger of the Buyer and the Debtors and/or 

Debtors’ estates, there is no substantial continuity between the Buyer and the Debtors, there is no 

continuity of enterprise between the Debtors and the Buyer and the Buyer does not constitute a 

successor to the Debtors’ estates.  Upon the Closing (as defined in the APA), the Buyer shall be 

deemed to have assumed only the Assumed Liabilities (as defined in the APA).  Except for the 

Assumed Liabilities, the Buyer’s acquisition of the Moonbase Commander Assets shall be free 

and clear of any “successor liability” claims of any nature whatsoever, whether known or 

unknown and whether asserted or unasserted as of the Closing.  The Buyer’s operations shall not 

be deemed a continuation of the Debtors’ businesses as a result of the acquisition of the 

Moonbase Commander Assets.  The Buyer would not have acquired the Moonbase Commander 

Assets but for the foregoing protections. 

P. Sale as Exercise of Business Judgment.  The selection of the Buyer as the 

Successful Bidder for the Moonbase Commander Assets and consummation of the Sale 

constitute the exercise of the Debtors’ sound business judgment, and such acts are in the best 

interests of the Debtors, their estates and creditors, and all parties in interest.  The Court finds 

13-10176-jmp    Doc 313    Filed 07/22/13    Entered 07/22/13 23:31:36    Main Document  
    Pg 82 of 146



 

7 
 

that the Debtors have articulated good and sufficient business reasons justifying the Sale of the 

Moonbase Commander Assets.  

Q. Assumption and Assignment of Executory Contracts.  The Assumption and 

Assignment Procedures, including notice of proposed cure amounts, are reasonable and 

appropriate and consistent with the provisions of § 365 and Bankruptcy Rule 6006.  Such 

procedures have been tailored to provide adequate opportunity for all non-Debtor counterparties 

to the relevant Assumed Contracts (the “Counterparties”) to raise any objections to the proposed 

assumption and assignment or to cure amounts.  No objections having been made, no further 

consent of the Counterparties is required. 

R. Compelling Reasons for an Immediate Sale.  The Debtors have demonstrated 

compelling circumstances for the Sale outside: (a) the ordinary course of business, pursuant to § 

363(b); and (b) a plan of reorganization, in that, among other things, the immediate 

consummation of the Sale to the Buyer is necessary and appropriate to maximize the value of the 

Debtors’ estates and the Sale will provide the means for the Debtors to maximize distributions to 

the Debtors’ creditors.  To maximize the value of the Moonbase Commander Assets, it is 

essential that the Sale occur promptly.  Time is of the essence in consummating the Sale. 

It is therefore: 

ORDERED, ADJUDGED AND DECREED THAT: 

1. Motion Granted.  The Motion is GRANTED to the extent set forth herein. 

2. Objections Overruled.  All objections with regard to the relief sought in the 

Motion that relate to the Sale, and that have not been withdrawn, waived, previously overruled, 

settled or otherwise dealt with as expressly provided herein, or on the record at the Sale Hearing, 

hereby are overruled. 
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3. Approval.  Pursuant to §§ 105 and 363, the Sale is approved.  Pursuant to §§ 105 

and 363, the Debtors and the Buyer are each hereby authorized and directed to take any and all 

actions necessary or appropriate to: (i) consummate the Sale; and (ii) perform, consummate, 

implement and close fully the Sale and execute any and all instruments and documents that may 

be reasonably necessary or desirable to implement the Sale and to transfer the applicable 

Moonbase Commander Assets to the Buyer. 

4. Authorization to Assume and Assign.  Pursuant to § 365(f), notwithstanding any 

provisions of any Assumed Contract or applicable non-bankruptcy law that prohibits, restricts, or 

conditions the assignment of the Assumed Contracts, the Debtors are authorized to assume the 

Assumed Contracts and to assign the Assumed Contracts to the Buyer, which assignment shall 

take place on and be effective as of the Closing or as otherwise provided by order of this Court.  

There shall be no accelerations, assignment fees, increases, or any other fees charged to the 

Buyer or the Debtors as a result of the assumption and assignment of the Assumed Contracts. 

5. Transfer Free and Clear.  Upon the Closing: (a) the Debtors are hereby authorized 

and directed to consummate, and shall be deemed for all purposes to have consummated, the 

Sale, transfer and assignment of all of the Debtors’ right, title and interest in the Moonbase 

Commander Assets to the Buyer free and clear of: (i) any and all liens, including any lien 

(statutory or otherwise), mortgage, pledge, security interest, hypothecation, deed of trust, deemed 

trust, option, right of use, right of first offer or first refusal, servitude, encumbrance, handicap, 

hindrance, charge, prior claim, lease, conditional sale arrangement or, other similar restriction of 

any kind or consequence; (ii) any and all liabilities, including debts, liabilities and obligations, 

whether accrued or fixed, direct or indirect, liquidated or unliquidated, absolute or contingent, 

matured or unmatured, known or unknown or determined or undeterminable, including any tax 
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liability; and (iii) any and all claims, including rights or causes of action, obligations, demands, 

restrictions, interests and matters of any kind or nature whatsoever, whether arising prior to or 

subsequent to the commencement of these cases, and whether imposed by agreement, 

understanding, law, equity or otherwise (including, without limitation, any claims and 

encumbrances: (y) that purport to give to any party a right or option to effect a forfeiture, 

modification, right of first refusal or termination of the Debtors’ or the Buyer’s interest in the 

Moonbase Commander Assets; or (z) in respect of taxes); and (b) all such claims and interests 

shall not be enforceable as against the Buyer or the Moonbase Commander Assets. 

6. Valid Transfer; Attachment to Sale Proceeds.  The transfer to the Buyer of the 

Debtors’ right, title and interest in the Moonbase Commander Assets shall be, and hereby is 

deemed to be, a legal, valid and effective transfer of the Debtors’ right, title and interest in the 

Moonbase Commander Assets, free and clear of all claims and interests of any kind or nature 

whatsoever, to the extent provided by §363(f), with such claims and interests attaching to the 

sale proceeds in the same validity, extent and priority as immediately prior to the Sale, subject to 

any rights, claims and defenses of the Debtors and other parties in interest, as applicable, may 

possess with respect thereto. 

7. Injunction.  All persons and entities, including, but not limited to, all debt security 

holders, equity security holders, governmental, tax and regulatory authorities, lenders, vendors, 

suppliers, employees, trade creditors, litigation claimants and other persons, holding claims and 

interests of any kind or nature whatsoever against or in the Debtors or the Debtors’ interests in 

the Moonbase Commander Assets (whether known or unknown, legal or equitable, matured or 

unmatured, contingent or noncontingent, liquidated or unliquidated, asserted or unasserted, 

whether arising prior to or subsequent to the commencement of these chapter 11 cases, whether 
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imposed by agreement, understanding, law, equity or otherwise) shall be and hereby are forever 

barred, estopped and permanently enjoined from asserting, prosecuting or otherwise pursuing 

liens, claims and interests against the Buyer or their affiliates, successors and assigns, the 

Moonbase Commander Assets, or the interests of the Debtors in the Moonbase Commander 

Assets.  Following the Closing, no person or entity shall interfere with the Buyer’s title to or use 

and enjoyment of the Debtors’ interests in the Moonbase Commander Assets based on or related 

to any liens, claims and interests in the Debtors or the Debtors’ interests in the Moonbase 

Commander Assets.  All persons are hereby enjoined from taking action that would interfere 

with or adversely affect the ability of the Debtors to transfer the Moonbase Commander Assets 

in accordance with the terms of this Order. 

8. Good Faith Buyer.  The Buyer is a “good faith purchaser” for the purposes of 

§363(m).  The Buyer is entitled to all of the protections afforded by § 363(m). 

9. No Bulk Sales.  No bulk sales law or any similar law of any state or other 

jurisdiction shall apply in any way to the Sale. 

10. Transfer of Marketable Title.  On the Closing Date, this Order shall be construed 

and shall constitute for any and all purposes a full and complete general assignment, conveyance 

and transfer of all of the Debtors’ right, title and interest in the Moonbase Commander Assets or 

a bill of sale transferring good and marketable title in the Moonbase Commander Assets to the 

Buyer on the Closing Date pursuant to the terms of this Order, free and clear of all claims and 

interests, to the extent provided by § 363(f). 

11. Fair and Equivalent Value.  The consideration provided by the Buyer for the 

Moonbase Commander Assets shall be deemed for all purposes to constitute reasonably 

equivalent value and fair consideration under the Bankruptcy Code and any other applicable law, 
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and the Sale may not be avoided, or costs or damages imposed or awarded under § 363(n) or any 

other provision of the Bankruptcy Code, the Uniform Fraudulent Transfer Act, the Uniform 

Fraudulent Conveyance Act or any other similar state laws. 

12. No Successor Liability.  Upon the Closing, the Buyer shall be deemed to have 

assumed only the Assumed Liabilities.  Except for the Assumed Liabilities, the Buyer’s 

acquisition of the Moonbase Commander Assets shall be free and clear of any “successor 

liability” claims of any nature whatsoever, whether known or unknown and whether asserted or 

unasserted as of the time of Closing.  The Buyer’s operations shall not be deemed a continuation 

of the Debtors’ business as a result of the acquisition of the Moonbase Commander Assets. 

13. Release of Liens, Claim and Interests.  This Order: (a) is and shall be effective as 

a determination that, other than the Assumed Liabilities, all liens, claims and interests of any 

kind or nature whatsoever existing as to the Moonbase Commander Assets prior to the Closing 

have been unconditionally released, discharged and terminated, and that the conveyances 

described herein have been effected; and (b) is and shall be binding upon and shall authorize all 

entities, including, all filing agents, filing officers, title agents, title companies, recorders of 

mortgages, recorders of deeds, registrars of deeds, administrative agencies or units, 

governmental departments or units, secretaries of state, federal, state and local officials and all 

other persons and entities who may be required by operation of law, the duties of their office, or 

contract to accept, file, register, or otherwise record or release any documents or instruments, or 

evidence of facilitate the transfer of the Moonbase Commander Assets conveyed to the Buyer.  

All recorded liens, claims and interests against the Moonbase Commander Assets shall be 

deemed stricken. 
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14. Approval to Release Liens, Claims and Interests.  If any person or entity which 

has filed statements or other documents or agreements evidencing liens on, or claims or interests 

in, the Moonbase Commander Assets shall not have delivered to the Debtors before the Closing, 

in proper form for filing and executed by the appropriate parties, termination statements, 

instruments of satisfaction, releases of liens and easements, and any other documents necessary 

for the purpose of documenting the release of all liens which the person or entity has or may 

assert with respect to the Moonbase Commander Assets, the Debtors and the Buyer are hereby 

authorized to execute and file such statements, instruments, releases and other documents on 

behalf of such person or entity with respect to the Moonbase Commander Assets. 

15. Inconsistencies with Prior Orders, Pleadings or Agreements.  To the extent this 

Order is inconsistent with any prior order or pleading with respect to the Motion in these chapter 

11 cases, the terms of this Order shall govern. 

16. Subsequent Orders and Plan Provisions.  This Order shall not be modified by any 

chapter 11 plan confirmed in these chapter 11 cases or subsequent order of this Court. 

17. Binding Effect of Order.  This Order shall be binding in all respects upon all 

creditors and interest holders of the Debtors, the Committee, all successors and assigns of the 

Debtors and their affiliates and subsidiaries, and any trustees, examiners, “responsible persons” 

or other fiduciaries appointed in the Debtors’ chapter 11 cases or upon a conversion to chapter 7 

under the Bankruptcy Code. 

18. Retention of Jurisdiction.  The Court retains jurisdiction with respect to all 

matters arising from or related to the implementation of this Order, including, without limitation, 

the authority to: (i) interpret, implement and enforce the terms and provisions of this Order; (ii) 

protect the Buyer, or the Moonbase Commander Assets, from and against any of the claims or 

13-10176-jmp    Doc 313    Filed 07/22/13    Entered 07/22/13 23:31:36    Main Document  
    Pg 88 of 146



 

13 
 

interests; (iii) compel the Buyer to perform all of their obligations under the Bid Procedures and 

this Order; and (iv) resolve any disputes arising under or related to the Sale. 

19. No Material Modifications.  The terms of the Sale and any related agreements, 

documents or other instruments may be modified, amended, or supplemented through a written 

document signed by the parties thereto in accordance with the terms thereof without further order 

of the Court; provided, however, that any such modification, amendment or supplement does not 

materially change the economic substance of the transactions contemplated hereby. 

20. Immediate Effect.  This Order constitutes a final order within the meaning of 28 

U.S.C. § 158(a).  Notwithstanding any provision in the Bankruptcy Rules to the contrary, the 

Court expressly finds there is no reason for delay in the implementation of this Order and, 

accordingly: (i) the terms of this Order shall be immediately effective and enforceable upon its 

entry; (ii) the Debtors are not subject to any stay in the implementation, enforcement or 

realization of the relief granted in this Order; and (iii) the Debtors may, in their discretion and 

without further delay, take any action and perform any act authorized under this Order. 

21. Provisions Non-Severable.  The provisions of this order are nonseverable and 

mutually dependent. 

 

Dated: _________________, 2013 
 New York, New York 

 

  
THE HONORABLE JAMES M. PECK 
UNITED STATES BANKRUPTCY JUDGE 
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Moonbase Asset 

PURCHASE AGREEMENT 

dated as of 

July 18, 2013 

by and among 

ATARI, INC.  
ATARI INTERACTIVE, INC. 

HUMONGOUS, INC.  
CALIFORNIA U.S. HOLDINGS, INC. 

 

as the Sellers 

and 

REBELLION INTERACTIVE GAMES LIMITED 

as Buyer
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PURCHASE AGREEMENT 

THIS PURCHASE AGREEMENT dated as of July 18, 2013 (the “Agreement”) by and 
among Atari, Inc., a Delaware corporation, Atari Interactive, Inc., a Delaware corporation, 
Humongous, Inc., a Delaware corporation, and California U.S. Holdings, Inc., a California 
corporation, (each a Seller and collectively, the “Sellers”) and Rebellion Interactive Games 
Limited, a company incorporated in England under registered number 06643596 whose principal 
place of business and registered office is at Riverside House, Osney Mead, Oxford OX2 0ES, the 
United Kingdom (the “Buyer”). 

W I T N E S S E T H : 

WHEREAS, the Sellers own the Purchased Assets (as defined below); 

WHEREAS, the Sellers have sought relief under Chapter 11 of Title 11, §§ 101-1330 of 
the United States Code (as amended, the “Bankruptcy Code”) by filing cases (the “Chapter 11 
Cases”) in the United States Bankruptcy Court for the Southern District of New York (the 
“Bankruptcy Court”) on January 21, 2013 (the “Petition Date”); and 

WHEREAS, Buyer desires to purchase the Purchased Assets and to assume the Assumed 
Liabilities (as defined below), upon the terms and subject to the conditions set forth herein. 

NOW, THEREFORE, in consideration of the foregoing and the respective 
representations, warranties, covenants and agreements set forth herein, the parties hereto agree as 
follows: 

ARTICLE 1 
 

DEFINITIONS 

SECTION 1.01 Definitions. 

(a) The following terms, as used herein, have the following meanings: 

“Affiliate” means, with respect to any Person, any other Person directly or indirectly 
controlling, controlled by, or under common control with such other Person; provided, however, 
that with respect to the Sellers, “Affiliate” shall mean only the other Sellers.   

“Assumption Agreement” means an assignment and assumption agreement drafted by 
Sellers in the form attached hereto. 

 “Business Day” means a day other than Saturday, Sunday or other day on which 
commercial banks in New York, New York are authorized or required by law to close. 

“Causes of Action” means any legal, governmental or regulatory actions, suits, 
proceedings, investigations, arbitrations or actions. 

 “Claim” means a claim as defined in Section 101 of the Bankruptcy Code. 
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“Closing Date” means the date of the Closing. 

“Confidentiality Agreement” means that certain non-disclosure agreement by and 
between Sellers and Buyer dated 28 May, 2013. 

 “Cure Costs” means the liabilities and obligations of the Sellers that must be paid or 
otherwise satisfied to cure all of the Sellers’ defaults under the Assumed Contracts at the time of 
the assumption thereof and assignment to Buyer as provided herein. 

“Intellectual Property” mean the intellectual property and associated copyrights, 
trademarks, trade secrets, moral rights, rental rights, and mask work rights (if any) identified on 
Schedule 1.01(a).   

“IP Assignment Agreement” means the assignment and assumption agreement with 
respect to the Intellectual Property drafted by Sellers and in a form appropriate for recordation 
with the applicable government entity in the form attached hereto. 

 “Lien” means, with respect to any property or asset, any mortgage, lien, pledge, charge, 
security interest or encumbrance in respect of such property or asset. 

“Material Adverse Effect” means (i) any material adverse effect on the Purchased 
Assets, taken as a whole, or (ii) any material adverse effect on the ability of the Sellers to 
consummate the transactions contemplated by this Agreement provided that the following shall 
not constitute a Material Adverse Effect and shall not be taken into account in determining 
whether or not there has been or would reasonably be expected to be a Material Adverse Effect:  
(A) changes in general economic conditions or securities or financial markets in general that do 
not disproportionately impact the Sellers, taken as a whole: (B) general changes in the industry in 
which the Sellers operate and not specifically relating to, or having a disproportionate effect on, 
the Sellers taken as a whole (relative to the effect on other persons operating in such industry); 
(C) any changes in law applicable to the Sellers or any of their respective properties or assets or 
interpretations thereof by any governmental authority which do not have a disproportionate 
effect on the Sellers, taken as a whole; (D) any outbreak or escalation of hostilities or war 
(whether declared or not declared) or any act of terrorism which do not have a disproportionate 
effect on the Sellers, taken as a whole; (E) any changes to the extent resulting from the 
announcement or the existence of, or compliance with, this Agreement and the transactions 
contemplated hereby (including without limitation any lawsuit related thereto or the impact on 
relationships with suppliers, customers, employees or others); (F) any accounting regulations or 
principles or changes in accounting practices or policies that the Sellers are required to adopt; 
(G) matters occurring in, or arising from the Chapter 11 Cases of the Sellers, including any 
events, occurrences, or other actions taken as a result thereof, and (H) any changes resulting from 
actions of the Sellers expressly agreed to or requested in writing by the Buyer.   

“Nimbus Agreement” means the License Agreement, dated on or about March 14, 2012, 
by and among Nimbus Games, Inc, the Sellers and certain of Sellers’ Affiliates. 

“Permitted Liens” means (i) Liens permitted by the Approval Order, (ii) Liens created 
pursuant to any Assumed Contracts; and (iii) Liens set forth on Schedule 1.01(b). 

13-10176-jmp    Doc 313    Filed 07/22/13    Entered 07/22/13 23:31:36    Main Document  
    Pg 93 of 146



 

3 
 104748695v3 

“Person” means an individual, corporation, partnership, limited liability company, 
association, trust or other entity or organization, including a government or political subdivision, 
or an agency or instrumentality thereof. 

 

(b) Each of the following terms is defined in the Section set forth opposite such term:  

Term Section 
Agreement Preamble 
Approval Order Section 6.04 
Assumed Contracts Section 2.01 
Assumed Liabilities Section 2.03 
Assumption Agreement Section 2.08 
Bankruptcy Code Recitals 
Bankruptcy Court Recitals 
Bankruptcy Period Section 10.05 
Buyer Preamble 
Chapter 11 Cases Recitals 
Closing Section 2.08 
Code Section 7.01 
Contract Consents Section 2.11 
End Date Section 9.01(d) 
Excluded Assets Section 2.02 
Excluded Contracts Section 2.02 
Excluded Liabilities Section 2.04 
Good Faith Deposit Section 2.07 
Income Tax Section 7.01 
Purchased Assets Section 2.01 
Purchase Price Section 2.06 
Sellers Preamble 
Tax Section 7.01 
Taxing Authority Section 7.01 
Tax Return Section 7.01 
Transfer Consent Section 2.05 
Transfer Taxes Section 7.02 

 

SECTION 1.02 Other Definitions and Interpretative Matters.  Unless otherwise 
indicated to the contrary in this Agreement by the context or use thereof: 

(a) When calculating the period of time before which, within which or following 
which any act is to be done or step taken pursuant to this Agreement, the date that is the 
reference date in calculating such period shall be excluded.  If the last day of such period is a day 
other than a Business Day, the period in question shall end on the next succeeding Business Day.  
Any reference in this Agreement to days (but not Business Days) means to calendar days. 
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(b) Any reference in this Agreement to $ means U.S. dollars. 

(c) Unless the context otherwise requires, all capitalized terms used in the Exhibits 
and Schedules shall have the respective meanings assigned in this Agreement.  All Exhibits and 
Schedules attached or annexed hereto or referred to herein are hereby incorporated in and made a 
part of this Agreement as if set forth in full herein. 

(d) Any reference in this Agreement to gender includes all genders, and words 
importing the singular number also include the plural and vice versa. 

(e) The provision of a table of contents, the division of this Agreement into Articles, 
Sections and other subdivisions and the insertion of headings are for convenience of reference 
only and shall not affect or be utilized in the construction or interpretation of this Agreement.  
All references in this Agreement to any “Section” or “Article” are to the corresponding Section 
or Article of this Agreement unless otherwise specified. 

(f) Words such as “herein,”  “hereof” and “hereunder” refer to this Agreement as a 
whole and not merely to a subdivision in which such words appear, unless the context otherwise 
requires. 

(g) The word “ including” or any variation thereof means “including, without 
limitation,” and shall not be construed to limit any general statement that it follows to the 
specific or similar items or matters immediately following it. 

(h) References to laws, rules and regulations shall include such laws, rules and 
regulations as they may from time to time be amended, modified or supplemented. 

(i) Reference to a given agreement or instrument shall be a reference to that 
agreement or instrument as modified, amended, supplemented or restated through the date as of 
which such reference is made 

(j) References to any Person shall include its permitted successors and assigns and, 
in the case of any Governmental Authority, any Person succeeding to its functions and 
capacities. 

ARTICLE 2 
 

PURCHASE AND SALE 

SECTION 2.01 Purchase and Sale.  Except as otherwise provided below, upon the 
terms and subject to the conditions of this Agreement, Buyer agrees to purchase from the Sellers 
and each Seller agrees to sell, convey, transfer, assign and deliver, or cause to be sold, conveyed, 
transferred, assigned and delivered, to Buyer at the Closing, free and clear of all Liens and 
Claims, other than Assumed Liabilities and Permitted Liens, all of such Seller’s right, title and 
interest in, to and under the following (the “Purchased Assets”):  

(a) the Intellectual Property;  
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(b) those contracts listed or described on Schedule 2.01(b) (the “Assumed 
Contracts”);  

(c) all Causes of Action for past or present infringement or misappropriation of 
Intellectual Property as of the Closing, including Sellers’ rights of indemnity, warranty rights, 
rights of contribution, rights to refunds, rights of reimbursement and other rights of recovery, but 
excluding insurance proceeds (regardless of whether such rights are currently exercisable); and 

(d) any existing inventory, receivables, source code (final and intermediary 
iterations), paper assets, copy documents and/or marketing materials, and the individual 
components thereof, exclusively relating to the Purchased Assets, readily available and in the 
custody of a Seller, provided that Buyer shall pay the reasonable transport costs therefor. 

SECTION 2.02 Excluded Assets.  Notwithstanding any provision to the contrary set 
forth in this Agreement, Buyer expressly understands and agrees that any assets and properties of 
the Sellers not set forth in Section 2.01 (the “Excluded Assets”) shall be excluded from the 
Purchased Assets. 

SECTION 2.03 Assumed Liabilities.  Upon the terms and subject to the conditions of 
this Agreement, Buyer agrees, effective at the time of the Closing, to assume the following 
liabilities and obligations of the Sellers (the “Assumed Liabilities”): 

(a) all liabilities and obligations of each Seller relating to all Assumed Contracts 
arising on or after Closing, together with all Cure Costs relating to Assumed Contracts regardless 
of when arisen; and 

(b) all liabilities and obligations arising from the Purchased Assets arising on and 
after Closing, it being understood that liabilities and obligations arising from the Purchased 
Assets prior to Closing shall not constitute Assumed Liabilities regardless of when the obligation 
to pay such liabilities arises. 

SECTION 2.04 Excluded Liabilities.  Notwithstanding any provision in this 
Agreement or any other writing to the contrary, Buyer is assuming only the Assumed Liabilities 
and is not assuming any other liability or obligation of any Seller of whatever nature, whether 
presently in existence or arising hereafter.  All such other liabilities and obligations shall be 
retained by and remain obligations and liabilities of the Sellers (all such liabilities and 
obligations not being assumed being herein referred to as the “Excluded Liabilities”). 

SECTION 2.05 Assignment of Contracts and Rights.  Sellers shall transfer and assign 
all Assumed Contracts to Buyer, and Buyer shall assume all Assumed Contracts from Sellers, as 
of the Closing Date pursuant to the Approval Order.  In connection with such assignment and 
assumption, Buyer shall cure all monetary defaults under such Assumed Contracts to the extent 
required by Section 365(b) of the Bankruptcy Code.  Except as to Assumed Contracts assigned 
pursuant to Section 365 of the Bankruptcy Code, anything in this Agreement to the contrary 
notwithstanding, this Agreement shall not constitute an agreement to assign any Purchased Asset 
or any right thereunder if an attempted assignment, without the consent of a third party or 
Governmental Authority (each, a “Transfer Consent”), would constitute a breach or in any way 
adversely affect the rights of Buyer or the Sellers thereunder.  If such Transfer Consent is not 
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obtained or such assignment is not attainable pursuant to Section 365, to the extent permitted and 
subject to any approval of the Bankruptcy Court that may be required, the Sellers and Buyer will 
cooperate in a mutually agreeable arrangement (at Buyer’s sole cost and expense) under which 
Buyer would obtain the benefits and assume the obligations thereunder in accordance with this 
Agreement. 

SECTION 2.06 Purchase Price. 

(a) On the terms and subject to the conditions contained herein, the purchase price 
(the “Purchase Price”) for the Purchased Assets shall consist of: 

(i) cash in the amount of $100,000;  

(ii)  the payment of all Cure Costs; and  

(iii)  the assumption of the Assumed Liabilities.  

(b) At the Closing, Buyer shall pay to the Sellers the Purchase Price less the Good 
Faith Deposit, by wire transfer of immediately available funds to an account or accounts 
designated by the Sellers at least three (3) Business Days prior to the Closing Date. 

(c) Not later than 30 days prior to the filing of their respective Forms 8594 relating to 
this transaction, and subject to Section 7.03 each party shall deliver to the other party a copy of 
its Form 8594. 

SECTION 2.07 Good Faith Deposit.   

(a) Simultaneously with the execution of this Agreement, Buyer shall deposit with 
the Sellers cash in the amount of $10,000 (the “Good Faith Deposit”) to be applied as provided 
in Section 2.07(b). 

(b) The Good Faith Deposit (and any interest accrued thereon) shall be retained by 
the Sellers in the following circumstances: (i) at the Closing as a credit against the Purchase 
Price and (ii) if this Agreement is terminated pursuant to Section 9.01(b).  Except as described in 
the previous sentence, the Good Faith Deposit (and any interest accrued thereon) shall be 
returned to Buyer after termination of this Agreement subject to any setoff for any claim of 
breach or payment due for breach by Buyer of this Agreement.  

SECTION 2.08 Closing.  The closing (the “Closing”) of the purchase and sale of the 
Purchased Assets and the assumption of the Assumed Liabilities hereunder shall take place at the 
offices of Akin Gump Strauss Hauer & Feld LLP, One Bryant Park, New York, NY 10036, on the 
Business Day that is 15 days after the entry of the Approval Order unless such Approval Order is 
subject to a present stay or at such other time or place as Buyer and the Sellers may agree.  At the 
Closing: 

(a) Buyer shall deliver to the Sellers:  
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(i)  the Purchase Price less the Good Faith Deposit as described in Section 
2.06(b); and 

(ii)  the Assumption Agreement duly executed by Buyer; and 

(iii)  the IP Assumption Agreement duly executed by Buyer. 

(b) Sellers shall deliver to Buyer:  

(i) the Assumption Agreement duly executed by each applicable Seller;  

(ii)  the IP Assumption Agreement duly executed by each applicable Seller; 

(iii)  bills of sale to vest in Buyer all rights, title and interest in and to the 
Purchased Assets in the form attached hereto; and 

(iv) a certificate of non-foreign status executed by each Seller (or, if 
applicable, a direct or indirect owner of a Seller) that is not a disregarded entity for U.S. 
federal income tax purposes, prepared in accordance with Treasury Regulation Section 
1.1445-2(b). 

SECTION 2.09 Further Actions and Assurances.  Each of Sellers, on the one hand, and 
Buyer, on the other hand, shall use its commercially reasonable efforts to take, or cause to be 
taken, all appropriate action, do or cause to be done all things necessary, proper or advisable 
under applicable law, and execute and deliver such documents and other papers, as may be 
required to consummate the transactions contemplated by this Agreement at or after Closing, 
including (i) reasonable assistance by Sellers with the transfer of the Acquired Intellectual 
Property (including with respect to making all appropriate filings and submissions with the 
United States Copyright Office, United States Patent and Trademark Office and any applicable 
similar agencies in foreign jurisdictions promptly after Closing, and in any event within sixty 
(60) days of Closing) and (ii) reasonable assistance by Sellers in notifying third party digital 
distributors of the games listed in Schedule 1.01(a) that revenues derived from those games 
should (as of the Closing Date) be paid to Buyer instead of any Seller.  In all instances after 
Closing, if any Seller will reasonably incur any costs in complying with its obligations under this 
Section 2.09 (including the delivery of any of the Purchased Assets to Buyer), such costs shall be 
borne by Buyer.  For the avoidance of doubt, Buyer shall be responsible for any transfer, 
registration or similar fees associated with the transfer of any domain names and the Intellectual 
Property. 

SECTION 2.10 Grant of License.  Sellers acknowledge that certain titles and games 
within each category of the Purchased Assets will contain certain logos, trademarks, software 
and artworks belonging to or licensed to Sellers and/or its affiliates which are not otherwise 
removable by Buyer through commercially reasonable efforts (the “Existing Atari Logos”) due 
to a lack of source code.  With effect from Closing, Sellers hereby grant Buyer with a royalty-
free, worldwide and perpetual license in writing from Sellers to reasonably use, retain and 
display the Existing Atari Logos in the Purchased Assets acquired by Buyer, in the same manner 
as such Existing Atari Logos are currently used, retained or displayed.  
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SECTION 2.11 Contract Consents.   

(a) Buyer and Sellers acknowledge and agree that certain of the Assumed Contracts 
may, under applicable law, require the consent of the applicable counterparty thereto prior to the 
Closing (the “Contract Consents”).  Buyer and Sellers hereby agree to cooperate and use their 
commercially reasonable best efforts to receive the Contract Consents prior to the Closing. 

(b) Buyer and Sellers acknowledge and agree that certain of the Assumed Contracts 
may pertain to assets of the Sellers or their respective Affiliates other than the Purchased Assets.  
From and after the date hereof, Buyer and Sellers shall use their reasonable best efforts to 
arrange for the Assumed Contracts to be replaced, as of the Closing, with new contracts for the 
Purchased Assets with the same counterparty and substantially the same terms as the Assumed 
Contracts but not pertaining to such other assets.   

 

ARTICLE 3 
 

REPRESENTATIONS AND WARRANTIES OF SELLERS 

Each Seller represents and warrants to Buyer that at the time of the Closing: 

SECTION 3.01 Organization and Qualification.  Each Seller has been duly organized 
and is validly existing and in good standing under the laws of its respective jurisdiction of 
incorporation, with the requisite power and authority to own its properties and conduct its 
business as currently conducted.  Each Seller, as applicable, has been duly qualified as a foreign 
corporation or organization for the transaction of business and is in good standing under the laws 
of each other jurisdiction in which it owns or leases properties or conducts any business so as to 
require such qualification, except to the extent that the failure to be so qualified or be in good 
standing has not had and would not reasonably be expected to have, individually or in the 
aggregate, a Material Adverse Effect.   

SECTION 3.02 Corporate Authorization.  The execution, delivery and performance by 
the Sellers of this Agreement and the consummation of the transactions contemplated hereby are 
within the Sellers’ corporate powers and have been duly authorized by all necessary corporate 
action on the part of each Seller.   

SECTION 3.03 Execution and Delivery; Enforceability.  This Agreement has been 
duly and validly executed and delivered by the Sellers, and, subject to the Bankruptcy Court’s 
entry of the Approval Order will constitute the valid and binding obligation of the Sellers, 
enforceable against the Sellers in accordance with its terms. 

SECTION 3.04 Intellectual Property. To the knowledge of Sellers, the Intellectual 
Property is valid and enforceable.  To the knowledge of Sellers, within the past three (3) years, 
none of the Intellectual Property has been or is the subject of any pending or threatened 
litigation, adverse claim, judgment, injunction, order, decree or agreement restricting its use in 
connection with any of the Purchased Assets. 
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SECTION 3.05 Assumed Contracts.  Except as may have occurred solely as a result of 
the commencement of the Chapter 11 Cases, each of the Assumed Contracts is in full force and 
effect and, to the knowledge of the Sellers, there are no material defaults thereunder on the part 
of any other party thereto which are not subject to an automatic stay or which would reasonably 
be expected to have a Material Adverse Effect, and none of the Sellers is in default in any 
material respect in the performance, observance or fulfillment of any of its obligations, 
covenants or conditions contained in any Assumed Contract to which it is a party or by which it 
or its property is bound which are not subject to an automatic stay or which would reasonably be 
expected to have a Material Adverse Effect. 

SECTION 3.06 Exclusivity of Representations and Warranties.  The representations 
and warranties made by the Sellers in this Agreement are in lieu of and are exclusive of all other 
representations and warranties, including, without limitation, any implied warranties.  The 
Sellers hereby disclaim any such other or implied representations or warranties, notwithstanding 
the delivery or disclosure to the Sellers or their officers, directors, employees, agents or 
representatives of any documentation or other information (including any financial projections or 
other supplemental data not included in this Agreement). 

ARTICLE 4 
 

REPRESENTATIONS AND WARRANTIES OF BUYER 

Buyer represents and warrants to each Seller that: 

SECTION 4.01 Corporate Existence and Power.  Buyer is a corporation duly 
incorporated, validly existing and in good standing under the laws of England and Wales and has 
all corporate powers and all material governmental licenses, authorizations, permits, consents 
and approvals required to carry on its business as now conducted. 

SECTION 4.02 Corporate Authorization.  The execution, delivery and performance by 
Buyer of this Agreement and the consummation of the transactions contemplated hereby are 
within the corporate powers of Buyer and have been duly authorized by all necessary corporate 
action on the part Buyer. 

SECTION 4.03 Execution and Delivery; Enforceability.  This Agreement has been 
duly and validly executed and delivered by Buyer, and constitutes the valid and binding 
obligation of Buyer, enforceable against Buyer in accordance with its terms. 

SECTION 4.04 Sufficiency of Funds.  Buyer has, and will continue to have at all times 
prior to and at the Closing, sufficient cash or other sources of immediately available funds to 
enable it to make payment of the Purchase Price. 

SECTION 4.05 Nimbus Agreement.  Buyer hereby acknowledges and agrees that the 
Nimbus Agreement is not among the Purchased Assets and that the Purchased Assets are subject 
to the Nimbus Agreement.  Buyer further acknowledges that its ability to exploit the Purchased 
Assets or reap the benefits of any such exploitation of the Purchased Assets may be adversely 
affected by Buyer’s failure to be a party to or to receive the benefits from the Nimbus 
Agreement. 
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SECTION 4.06 Inspections; No Other Representations.  Buyer is an informed and 
sophisticated purchaser, and has engaged expert advisors, experienced in the evaluation and 
purchase of property and assets such as the Purchased Assets as contemplated hereunder.  Buyer 
has undertaken such investigation and has been provided with and has evaluated such documents 
and information as it has deemed necessary to enable it to make an informed and intelligent 
decision with respect to the execution, delivery and performance of this Agreement.  Buyer 
acknowledges that the Sellers have given Buyer complete and open access to the key employees, 
documents and facilities of the Sellers with respect to the Purchased Assets.  Buyer agrees, 
warrants and represents that (a) Buyer is purchasing the Purchased Assets on an “AS IS” and 
“WITH ALL FAULTS” basis based solely on Buyer’s own investigation of the Purchased 
Assets and the representations made by Seller herein and (b) except as set forth in this 
Agreement, neither Sellers nor any director, officer, manager, employee, agent, consultant, or 
representative of Sellers have made any warranties, representations or guarantees, express, 
implied or statutory, written or oral, respecting the Purchased Assets, any part of the Purchased 
Assets, the financial performance of the Purchased Assets, or the physical condition of the 
Purchased Assets.  Buyer further acknowledges that the consideration for the Purchased Assets 
specified in this Agreement has been agreed upon by Sellers and Buyer after good-faith arms’-
length negotiation in light of Buyer’s agreement to purchase the Purchased Assets “AS IS” and 
“WITH ALL FAULTS.” Buyer agrees, warrants and represents that, except as set forth in this 
Agreement, Buyer has relied, and shall rely, solely upon its own investigation of all such matters, 
and that Buyer assumes all risks with respect thereto.  Except as set forth in this Agreement, 
Sellers hereby disclaim all liability and responsibility for any representation, warranty, 
projection, forecast, statement, or information made, communicated, or furnished (orally 
or in writing) to Buyer or its Affiliates or representatives (including any opinion, 
information, projection, or advice that may have been or may be provided to Buyer by any 
director, officer, manager, employee, agent, consultant, or representative of Sellers).  Sellers 
make no representations or warranties to Buyer regarding the probable success, 
profitability or value of any of the Purchased Assets. 

 

ARTICLE 5 
 

COVENANTS OF BUYER 

SECTION 5.01 Confidentiality.  Buyer agrees that prior to the Closing Date and after 
any termination of this Agreement; the Confidentiality Agreement shall remain in full force and 
effect.  After the Closing has occurred, the Confidentiality Agreement shall be terminated to the 
extent relating to the Purchased Assets and Assumed Liabilities and the employees of the Sellers, 
and shall, with respect to any of the Excluded Assets and Excluded Liabilities, remain in full 
force and effect. 
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ARTICLE 6 
 

COVENANTS OF BUYER AND SELLERS 

Buyer and the Sellers agree that: 

SECTION 6.01 Other Assurances.  After Closing, Sellers shall promptly and fully 
account for and pay to Buyer all income generated by the games listed in Schedule 1.01(a) after 
Closing which the Sellers may receive.  In connection with the foregoing, Sellers shall not be 
required to expend any money, maintain their corporate existence, or otherwise make any special 
efforts.  In addition, until the expiry of 60 days following Closing, Sellers shall (at Buyer’s sole 
cost and expense) furnish to Buyer such additional information concerning the Acquired Assets 
as shall be reasonably requested by Buyer.   

SECTION 6.02 Public Announcements.  Absent the prior written consent of the other 
party, such consent to not be unreasonably withheld, delayed or conditioned, neither the Sellers 
nor Buyer shall make any press release, public announcement, securities filing or public 
statement concerning this Agreement or the transactions contemplated hereby, except as and to 
the extent that any such party shall be required to make any such disclosure by applicable law, 
and then only after giving the other party hereto adequate time to review, under the 
circumstances, such disclosure and consider in good faith the comments of the other party hereto 
and consultation as to such comments with such party as to the content of such disclosure.  For 
the avoidance of doubt, nothing herein shall be construed to prohibit any disclosure or 
announcement which the Sellers make in connection with the Chapter 11 Cases. 

SECTION 6.03 Operations prior to Closing.  Except as may be approved or required 
by the Bankruptcy Court and except as may occur as part of the Chapter 11 Cases, from the date 
hereof until the Closing Date, Sellers shall use their reasonable efforts to not materially diminish 
the economic value of the Purchased Assets. 

SECTION 6.04 Bankruptcy Court Approval.  Promptly upon the execution of this 
Agreement, the Sellers shall seek entry of an order (the “Approval Order”) which, among other 
things, (i) approves this Agreement, (ii) authorizes the sale of the Purchased Assets to Buyer 
pursuant to Section 363 of the Bankruptcy Code, (iii) authorizes the assumption and assignment 
to Buyer of the Intellectual Property and Assumed Contracts pursuant to Section 365 of the 
Bankruptcy Code and (iv) authorizes the other transactions contemplated by this Agreement, 
which Approval Motion and Approval Order shall not be inconsistent with the terms of this 
Agreement; provided that Sellers shall consult with Buyer with respect to any changes proposed 
by Buyer thereto. 

ARTICLE 7 
 

TAX MATTERS 

SECTION 7.01 Tax Definitions.  The following terms, as used herein, have the 
following meanings: 

“Code” means the Internal Revenue Code of 1986, as amended. 
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 “Income Tax” means any federal, state, local or non-U.S. tax based on or measured by 
reference to net income, including any interest, penalties, or additions thereto, whether disputed 
or not. 

“Tax or Taxes” means (i) any tax, governmental fee, levy, duty, tariff, impost, custom, 
license, payroll, employment, excise, severance, premium, windfall profits, environmental 
(including taxes under Code § 59A), sales, franchise, profits, pension, social security (or similar), 
unemployment, capital stock, or other like assessment, charge or premium of any kind 
whatsoever (including, but not limited to, withholding on amounts paid to or by any Person), 
together with any interest, penalty, addition to tax or additional amount imposed by any 
governmental authority (a “Taxing Authority”) responsible for the imposition of any such tax 
(federal, state, local or non-U.S.), or (ii) liability for the payment of any amounts of the type 
described in (i) as a result of being party to any agreement or any express or implied obligation 
to indemnify any other Person, or as transferee, successor, guarantor or surety. 

“Tax Return” means any return, declaration, report, claim for return, or information 
return or statement relating to Taxes; including any schedule or attachment thereto, and including 
any amendment thereof. 

SECTION 7.02 Tax Cooperation; Allocation of Taxes.   

(a) Buyer and the Sellers agree to furnish or cause to be furnished to each other, upon 
request, as promptly as practicable, such information and assistance relating to the Purchased 
Assets (including, without limitation, access to books and records) as is reasonably necessary for 
the preparation and filing of all Tax Returns, the making of any election relating to Taxes, the 
preparation for any audit by any Taxing Authority, and the prosecution or defense of any claim, 
suit or proceeding relating to any Tax.  Buyer shall retain all books and records with respect to 
Taxes pertaining to the Purchased Assets for a period of at least six years following the Closing 
Date.  The Sellers and Buyer shall cooperate with each other in the conduct of any audit or other 
proceeding relating to Taxes involving the Purchased Assets with each party paying its own 
respective costs in connection with the applicable audit or proceeding. 

(b) To the extent not exempt under Section 1146(a) of the Bankruptcy Code in 
connection with the Chapter 11 Cases, all excise, sales, use, value added, registration stamp, 
recording, documentary, conveyance, franchise, property, transfer and similar Taxes, levies, 
charges and fees, whether federal, state, local or non-U.S., including any interest and penalties, 
excluding any income or franchise taxes payable by the Sellers (collectively, “Transfer Taxes”) 
incurred in connection with the transactions contemplated by this Agreement shall be borne by 
Buyer when due, and Buyer will, at its own expense, file all necessary Tax Returns and other 
documentation with respect to all such Transfer Taxes.   Buyer and the Sellers shall cooperate in 
providing each other with any appropriate resale exemption certifications and other similar 
documentation.  If any Seller, as agent for any Taxing Authority, is required to collect such 
Transfer Taxes, Buyer shall pay the aggregate amount of such Transfer Taxes to the Sellers on 
demand and in such case Sellers shall remit such amount to the appropriate Taxing Authorities in 
accordance with applicable legislation.  Buyer and the Sellers shall cooperate in providing each 
other with any appropriate resale exemption certifications and other similar documentation, 
relating to Transfer Taxes.  Buyer shall indemnify and hold the Sellers harmless from and against 
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any Transfer Taxes, penalty, interest or other amounts which may be payable by or assessed 
against the Sellers as a result of any incorrect statement prepared by Buyer or breach of the 
obligations of the Buyer and/or in connection with the Seller’s failure to collect and remit any 
Transfer Taxes, which Buyer is responsible for hereunder, on the sale and conveyance of the 
Purchased Assets to the Buyer, together with all losses, costs, and expenses. 

(c) Transfer Taxes shall be timely paid by Buyer, and all applicable filings, reports 
and returns shall be filed by Buyer, as provided by applicable law. 

SECTION 7.03 Purchase Price Allocation.  Sellers shall prepare an allocation of the 
Purchase Price (and all other capitalized costs) among the Purchased Assets in accordance with 
Code §1060 and the Treasury regulations thereunder (and any similar provision of state, local, or 
non-U.S. law, as appropriate), which allocation shall be binding upon Buyer.  Sellers shall 
deliver such allocation to Buyer within 60 days after the Closing Date. Sellers and Buyer and 
their Affiliates shall report, act, and file Tax Returns (including, but not limited to Internal 
Revenue Service Form 8594) in all respects and for all purposes consistent with such allocation 
prepared by Sellers.  Buyer shall timely and properly prepare, execute, file, and deliver all such 
documents, forms, and other information as Sellers may reasonably request in preparing such 
allocation.  Neither Sellers nor Buyer shall take any position (whether in audits, Tax Returns, or 
otherwise) that is inconsistent with such allocation unless required to do so by applicable law. 

ARTICLE 8 
 

SURVIVAL 

SECTION 8.01 Survival.  The (a) representations and warranties of the Sellers and 
(b) covenants and agreements of the Sellers that by their terms are to be performed before 
Closing, contained in this Agreement or in any certificate or other writing delivered in 
connection herewith shall not survive the Closing.  The covenants and agreements contained 
herein that by their terms are to be performed after Closing shall survive the Closing indefinitely 
except the covenants, agreements, representations and warranties contained in Article 7 shall 
survive until expiration of the statute of limitations applicable to the matters covered thereby 
(giving effect to any waiver, mitigation or extension thereof). 

ARTICLE 9 
 

TERMINATION 

SECTION 9.01 Grounds for Termination.  This Agreement may be terminated at any 
time prior to the Closing: 

(a) by mutual written agreement of the Sellers and Buyer;  

(b) by the Sellers, if Buyer shall have failed to perform any of its obligations 
hereunder required to be performed by it on or prior to the Closing Date, or if Buyer shall have 
failed to consummate the Closing as required by this Agreement, provided (in any such case) 
such failure was not remedied within five business days of a notice to that effect from Seller;  
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(c) by the Buyer, if the Sellers shall have failed to perform any of their obligations 
hereunder required to be performed by them on or prior to the Closing Date, or if the Sellers 
shall have failed to consummate the Closing as required by this Agreement, provided (in any 
such case) such failure was not remedied within five business days of a notice to that effect from 
Buyer; and 

(d) by either the Sellers or Buyer, if the Closing shall not have been consummated on 
September 18, 2013 (the “End Date”), unless the party seeking termination is in material breach 
of its obligations hereunder. 

The party desiring to terminate this Agreement pursuant to this Section 9.01 (other than 
pursuant to Section 9.01(a)) shall give notice of such termination to the other party in accordance 
with Section 10.01. 

SECTION 9.02 Effect of Termination.  If this Agreement is terminated as permitted by 
Section 9.01, such termination shall be without liability of either party (or any stockholder, 
director, officer, employee, agent, consultant or representative of such party) to the other party to 
this Agreement except as provided in Section 2.07; provided that if such termination was (i) 
effected pursuant to Section 9.01(b) or (ii) due to the breach of a representation or warranty made 
by Buyer which was not remedied within five business days of a notice to that effect from 
Sellers, Buyer shall be fully liable for any and all Damages incurred or suffered by the Sellers as 
a result of such failure or breach; and in all other cases the Deposit shall be returned to the Buyer 
in full within five business days of termination.  The provisions of Sections 2.07, 5.01, 10.04, 
10.05 and 10.06 shall survive any termination pursuant to Section 9.01. 

SECTION 9.03 Exclusive Remedies.  Effective as of Closing, Buyer waives any rights 
and claims Buyer may have against the Sellers, whether in law or in equity, relating to (i) any 
breach of representation, warranty, covenant or agreement contained herein occurring on or prior 
to the Closing or (ii) the Purchased Assets or Assumed Liabilities. 

MISCELLANEOUS 

SECTION 10.01 Notices.  All notices, requests and other communications to any party 
hereunder shall be in writing (including facsimile or email transmission with delivery 
confirmation) and shall be given, 

if to Buyer: 

Rebellion Interactive Games Limited  
Riverside House 
Osney Mead 
Oxford OX2 0ES 
The United Kingdom 
 
Attention: Jason Kingsley 
Fax: +44 1865 79 22 54 
Email: Jason@rebellion.co.uk 
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if to the Sellers, to: 

Atari, Inc. 
475 Park Avenue South 
12th Floor 
New York, NY 
Attention: Kristen Keller 
Fax: (212) 726-4214 
Email: kristen.keller@atari.com 
 
with a copy to: 

Akin Gump Strauss Hauer & Feld LLP 
One Bryant Park  
Bank of America Tower  
New York, NY 10036-6745 
Attention:  Ira Dizengoff 
Fax: (212) 872-1002 
Email: idizengoff@akingump.com   
 
and 
 
Akin Gump Strauss Hauer & Feld LLP 
1333 New Hampshire Avenue, N.W.  
Washington, DC 20036-1564 
Attention:  Scott Alberino 
Fax: (202) 887-4288 
Email: salberino@akingump.com   

 
All such notices, requests and other communications shall be deemed received on the date of 
receipt by the recipient thereof if received prior to 5:00 p.m. in the place of receipt and such day 
is a business day in the place of receipt.  Otherwise, any such notice, request or communication 
shall be deemed not to have been received until the next succeeding business day at the place of 
receipt. 

SECTION 10.02 Amendments and Waivers.   

(a) Any provision of this Agreement may be amended or waived if, but only if, such 
amendment or waiver is in writing and is signed, in the case of an amendment, by each party to 
this Agreement or, in the case of a waiver, by the party against whom the waiver is to be 
effective. 

(b) No failure or delay by any party in exercising any right, power or privilege 
hereunder shall operate as a waiver thereof nor shall any single or partial exercise thereof 
preclude any other or further exercise thereof or the exercise of any other right, power or 
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privilege.  The rights and remedies herein provided shall be cumulative and not exclusive of any 
rights or remedies provided by law. 

SECTION 10.03 Successors and Assigns.  The provisions of this Agreement shall be 
binding upon and inure to the benefit of the parties hereto and their respective successors and 
assigns; provided that no party may assign, delegate or otherwise transfer any of its rights or 
obligations under this Agreement without the consent of each other party hereto. 

SECTION 10.04 Governing Law.  This Agreement shall be governed by and construed 
in accordance with the law of the State of New York, without regard to the conflicts of law rules 
of such state. 

SECTION 10.05 Jurisdiction.   The parties hereto agree that, during the period from the 
date hereof until the date on which Sellers’ the Chapter 11 Case is closed or dismissed (the 
“Bankruptcy Period”), any suit, action or proceeding seeking to enforce any provision of, or 
based on any matter arising out of or in connection with, this Agreement or the transactions 
contemplated hereby shall be brought exclusively in the Bankruptcy Court.  The Parties further 
agree that, following the Bankruptcy Period, any suit, action or proceeding with respect to this 
Agreement or the transactions contemplated hereby shall be brought against any of the parties 
exclusively in either the United States District Court for the Southern District of New York or 
any state court of the State of New York located in such district, and each of the parties hereby 
irrevocably consents to the jurisdiction of such court and the Bankruptcy Court (and of the 
appropriate appellate courts therefrom) in any such suit, action or proceeding and irrevocably 
waives, to the fullest extent permitted by law, any objection that it may now or hereafter have to 
the laying of the venue of any such suit, action or proceeding in the such courts or that any such 
suit, action or proceeding which is brought in such courts has been brought in an inconvenient 
forum.  Process in any such suit, action or proceeding may be served on any party anywhere in 
the world, whether within or without the jurisdiction of the Bankruptcy Court, the United States 
District Court for the Southern District of New York or any state court of the State of New York.  
Without limiting the foregoing, each party agrees that service of process on such party as 
provided in Section .01 shall be deemed effective service of process on such party. 

SECTION 10.06 WAIVER OF JURY TRIAL.  EACH OF THE PARTIES HERETO 
HEREBY IRREVOCABLY WAIVES ANY AND ALL RIGHT TO TRIAL BY JURY IN ANY 
LEGAL PROCEEDING ARISING OUT OF OR RELATED TO THIS AGREEMENT OR THE 
TRANSACTIONS CONTEMPLATED HEREBY. 

SECTION 10.07 Counterparts; Third Party Beneficiaries.  This Agreement may be 
signed in any number of counterparts, each of which shall be an original, with the same effect as 
if the signatures thereto and hereto were upon the same instrument.  This Agreement shall 
become effective when each party hereto shall have received a counterpart hereof signed by the 
other party hereto.  No provision of this Agreement is intended to confer upon any Person other 
than the parties hereto any rights or remedies hereunder. 

SECTION 10.08 Specific Performance.  It is understood and agreed by Buyer that 
money damages would be an insufficient remedy for any breach of this Agreement by Buyer and 
as a consequence thereof, after the Bankruptcy Court’s entry of the Approval Order, Sellers shall 

13-10176-jmp    Doc 313    Filed 07/22/13    Entered 07/22/13 23:31:36    Main Document  
    Pg 107 of 146



 

17 
 104748695v3 

be entitled to specific performance and injunctive or other equitable relief as a remedy for such 
breach, including, without limitation, an order of the Bankruptcy Court or other court of 
competent jurisdiction requiring Buyer to comply promptly with any of its obligations hereunder.  
Sellers shall be entitled to an injunction to enforce specifically the consummation of the 
transactions contemplated herein in a proceeding instituted in any court in the State of New York 
having jurisdiction over the parties and the matter. 

SECTION 10.09 Entire Agreement.  This Agreement and the Confidentiality Agreement 
constitute the entire agreement between the parties with respect to the subject matter of this 
Agreement and supersede all prior agreements and understandings, both oral and written, 
between the parties with respect to the subject matter of this Agreement. 

SECTION 10.10 Bulk Sales Laws.  Buyer hereby waives compliance by the Sellers and 
the Sellers hereby waive compliance by Buyer with the provisions of the “bulk sales”, “bulk 
transfer” or similar laws of any jurisdiction other than any laws which would exempt any of the 
transactions contemplated by this Agreement from any Tax liability which would be imposed but 
for such compliance. 

SECTION 10.11 No Strict Construction.  Buyer, on the one hand, and Sellers, on the 
other hand, participated jointly in the negotiation and drafting of this Agreement, and, in the 
event an ambiguity or question of intent or interpretation arises, this Agreement shall be 
construed as jointly drafted by Buyer, on the one hand, and Sellers, on the other hand, and no 
presumption or burden of proof shall arise favoring or disfavoring any Party by virtue of the 
authorship of any provision of this Agreement.  Without limitation as to the foregoing, no rule of 
strict construction construing ambiguities against the draftsperson shall be applied against any 
Person with respect to this Agreement. 

SECTION 10.12 Non-Recourse.  No past, present or future director, manager, officer, 
employee, incorporator, member, unitholder, partner or equityholder of any Party hereto shall 
have any liability for any obligations or liabilities of the Parties under this Agreement or any 
other Transaction Document, for any claim based on, in respect of, or by reason of the 
transactions contemplated hereby and thereby, and each Party hereby covenants not to sue any 
past, present or future director, manager, officer, employee, incorporator, member, unitholder, 
partner or equityholder of any other Party for any such claim. 

SECTION 10.13 Severability.  The provisions of this Agreement shall be deemed 
severable, and the invalidity or unenforceability of any provision shall not affect the validity or 
enforceability of the other provisions hereof.  If any provision of this Agreement, or the 
application thereof to any Person or any circumstance, is invalid or unenforceable, (a) a suitable 
and equitable provision shall be substituted therefor in order to carry out, so far as may be valid 
and enforceable, the intent and purpose of such invalid or unenforceable provision and (b) the 
remainder of this Agreement and the application of such provision to other Persons or 
circumstances shall not be affected by such invalidity or unenforceability. 
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UNITED STATES BANKRUPTCY COURT 
SOUTHERN DISTRICT OF NEW YORK 
 

In re: 

ATARI, INC., et al.,  

 Debtors.1 

) 
) 
) 
) 
) 
) 
) 

 
Chapter 11 
 
Case No. 13-10176 (JMP) 
 
(Jointly Administered) 

 

ORDER AUTHORIZING THE SALE OF THE STAR CONTROL FRANCHISE 
AND GRANTING RELATED RELIEF 

Upon the Debtors’ motion, dated May 22, 2013 (the “Motion”),2 pursuant to sections 105, 

363, and 365 of title 11 of the United States Code (the “Bankruptcy Code”)3 and rules 2002, 

6004, 6006, 9008, and 9014 of the Federal Rules of Bankruptcy Procedure (the “Bankruptcy 

Rules”) for, among other things, entry of an order (i) authorizing the sale (the “Sale 

Transaction”) of the Star Control Franchise (the “Star Control Assets”) to Stardock Systems, Inc. 

(the “Buyer”) free and clear of liens, claims, encumbrances, and other interests, except to the 

extent set forth in that certain Asset Purchase Agreement (the “APA”), attached hereto as Exhibit 

A, (ii) authorizing the assumption and assignment of certain executory contracts in connection 

with the Sale Transaction, and (iii) granting certain related relief, all as more fully described in 

the Motion; and the Court having entered an order on June 14, 2013 (the “Bid Procedures 

Order”) approving, among other things, the (a) proposed procedures for submitting competing 

bids for the Star Control Assets (the “Bid Procedures”), (b) procedures for the assumption and 

assignment of certain executory contracts (the “Assumed Contracts”) in connection with the Sale 

Transaction (the “Assumption and Assignment Procedures”); and (c) the date, time and place of 

                                                 
1 The “Debtors” are Atari, Inc., Atari Interactive, Inc., Humongous, Inc., and California U.S. Holdings, Inc. 
2 Capitalized terms not defined herein shall have the meaning given to them in the Motion. 
3 Unless otherwise indicated, all section (§) references are to the Bankruptcy Code. 

13-10176-jmp    Doc 313    Filed 07/22/13    Entered 07/22/13 23:31:36    Main Document  
    Pg 112 of 146



 

2 
 

the Sale Hearing; and the Sale Hearing having been held on July 24, 2013; and upon the record 

of the Sale Hearing and all of the proceedings had before the Court; and the Court having 

reviewed the Motion and all affidavits, declarations, responses, and objections thereto and found 

and determined that the relief requested in the Motion is in the best interests of the Debtors, their 

estates and creditors, and all parties in interest and that the legal and factual bases set forth in the 

Motion and at the Sale Hearing establish just cause for the relief granted herein; and after due 

deliberation and sufficient cause appearing therefor, it is hereby: 

FOUND AND DETERMINED THAT: 

A. Jurisdiction and Venue.  The Court has jurisdiction to hear and determine and to 

grant the relief requested in the Motion pursuant to 28 U.S.C. §§ 157(b)(l) and 1334(b).  Venue 

of these cases and the Motion in this district is proper under 28 U.S.C. §§ 1408 and 1409.  This is 

a core proceeding within the meaning of 28 U.S.C. § 157(b)(2). 

B. Statutory Predicates.  The statutory predicates for the relief requested in the 

Motion are §§ 105, 363, and 365 and Bankruptcy Rules 2002, 6004, 6006, 9008, and 9014. 

C. Sufficiency of Notice.  As evidenced by the affidavits and certificates of service 

and publication previously filed with the Court, in light of the exigent circumstances of these 

bankruptcy cases and based on the representations of counsel:  (i) proper, timely, adequate, and 

sufficient notice of the Motion, the Bid Procedures, the Sale Transaction, the assumption and 

assignment of the Assumed Contracts, and the Sale Hearing (collectively, the “Noticed Items”) 

have been provided in accordance with Bankruptcy Rules 2002(a), 6004(a), 6006(c) and 9014, 

and all applicable provisions of the Bankruptcy Code and the Local Bankruptcy Rules for the 

Southern District of New York and in compliance with the Bid Procedures Order; (ii) such notice 

was good, sufficient, reasonable, and appropriate under the particular circumstances of these 

chapter 11 cases, and reasonably calculated to reach and apprise all holders of liens, claims, 
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encumbrances, and other interests, including, without limitation, any holder asserting any rights 

or claims based on any taxes or successor or transferee liability, about the Noticed Items; and 

(iii) no other or further notice of the Noticed Items, or any matters in connection therewith is or 

shall be required.  With respect to entities whose identities are not reasonably ascertainable by 

the Debtors, publication of the Sale Notice in domestic and international editions of The Wall 

Street Journal on June 18, 2013 and June 19, 2013, respectively, was sufficient and reasonably 

calculated under the circumstances to reach such entities. 

D. Objections.  To the extent not withdrawn, resolved, or otherwise addressed by the 

terms of this Order, all objections to the Motion are overruled. 

E. Assets Property of the Estate.  The Star Control Assets are property of the 

Debtors’ estates and title thereto is vested in the Debtors’ estates. 

F. Sufficiency of Marketing.  The Debtors and their professionals marketed the Star 

Control Assets as set forth in and in accordance with the Motion and the Bid Procedures.  Based 

upon the record of these proceedings, all creditors and other parties in interest and all prospective 

purchasers have been afforded a reasonable and fair opportunity to bid for the Star Control 

Assets. 

G. Bid Procedures.  The Bid Procedures were substantively and procedurally fair to 

all parties and all potential bidders and afforded notice and a full, fair, and reasonable 

opportunity for any person to make a higher or otherwise better offer to purchase the Star 

Control Assets.  The Debtors conducted the sale process, including the Auction, without 

collusion and in accordance with the Bid Procedures. 

H. Sale Highest and Best Offer.  After the conclusion of the Auction held on July 18, 

2013, the Debtors determined in a valid and sound exercise of their business judgment that the 
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highest and best Qualified Bid for the Star Control Assets was that of the Buyer, and constitutes 

reasonably equivalent value and fair consideration under the Bankruptcy Code, the Uniform 

Fraudulent Transfer Act, the Uniform Fraudulent Conveyance Act and any other applicable laws, 

and may not be avoided under § 363(n).  No other person or entity or group of persons or entities 

has offered to purchase the Star Control Assets for an amount that would provide greater value to 

the Debtors than the Buyer.  The Court’s approval of the Sale Transaction is in the best interests 

of the Debtors, their estates, creditors and all other parties in interest. 

I. Corporate Authority.  Subject to the entry of this Order, the Debtors have full 

power and authority to: (i) transfer the Star Control Assets to the Buyer and execute such bills of 

sale and other documents as may be appropriate in their discretion; (ii) take all company action 

necessary to authorize and approve the sale of the Star Control Assets (the “Sale”), and (iii) take 

any action required in order to consummate the Sale.  No consents or approvals, other than those 

expressly provided for in this Order, are required for the Debtors to consummate the Sale. 

J. Arm’s-Length Sale and Buyer’s Good Faith.  The Sale was undertaken by the 

Debtors and the Buyer at arm’s-length without collusion or fraud, and in good faith within the 

meaning of § 363(m).  The Buyer recognizes that the Debtors:  (i) were free to deal with any 

other party interested in acquiring the Star Control Assets; (ii) complied with the Bid Procedures, 

(iii) subjected their bid to competitive bidding, and (iv) have disclosed all payments to be made 

by the Buyer and other agreements or arrangements entered into by the Buyer in connection with 

the Sale.  The Buyer has not violated § 363(n) by any action or inaction, and no common identity 

of directors or controlling stockholders exists between the Debtors and the Buyer.  As a result of 

the foregoing, the Buyer is entitled to the protections of § 363(m), including in the event this 
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Order or any portion thereof is reversed or modified on appeal, and otherwise has proceeded in 

good faith in all respects in connection with the proceeding. 

K. Satisfaction of Section 363(f) Standards.  The Debtors may sell the Star Control 

Assets free and clear of all liens, claims and interests because, with respect to each creditor 

asserting a claim or interest, one or more of the standards set forth in § 363(f)(l)-(5) has been 

satisfied.  Those holders of claims and interests who did not object or who withdrew their 

objections to the Sale or the Motion (as relates to the Sale) are deemed to have consented to the 

Motion and Sale pursuant to § 363(f)(2).  Those holders of claims and interests who did object 

fall within one or more of the other subsections of § 363(f). 

L. Free and Clear Findings Required by Buyer.  The Buyer would not have bid at the 

Auction and would not consummate the Sale if the sale of the Star Control Assets to the Buyer 

were not free and clear of all liens, claims and interests to the extent provided by Bankruptcy 

Code section 363(f). 

M. No Liability Under Section 363(n).  Neither the Debtors nor the Buyer engaged in 

any conduct that would cause or permit the Sale to be avoided, or costs or damages to be 

imposed, under § 363(n). 

N. No Fraudulent Transfer.  The Sale is not being consummated for the purpose of 

hindering, delaying or defrauding creditors of the Debtors under the Bankruptcy Code or under 

the laws of the United States, any state, territory, possession thereof, or the District of Columbia, 

or any other applicable law.  Neither the Debtors nor the Buyer are consummating the Sale with 

any fraudulent or otherwise improper purpose. 

O. No Successor Liability.  The Buyer is not holding itself out to the public as a 

continuation of the Debtors and is not an “insider” or “affiliate” of the Debtors, as those terms 
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are defined in the Bankruptcy Code, and no common identity of incorporators, directors, or 

stockholders exists between the Buyer and the Debtors.  The Buyer is not purchasing all or 

substantially all of the Debtors’ assets and the Buyer is not holding itself out to the public as a 

continuation of the Debtors.  The conveyance of the Star Control Assets does not amount to a 

consolidation, merger or de facto merger of the Buyer and the Debtors and/or Debtors’ estates, 

there is no substantial continuity between the Buyer and the Debtors, there is no continuity of 

enterprise between the Debtors and the Buyer and the Buyer does not constitute a successor to 

the Debtors’ estates.  Upon the Closing (as defined in the APA), the Buyer shall be deemed to 

have assumed only the Assumed Liabilities (as defined in the APA).  Except for the Assumed 

Liabilities, the Buyer’s acquisition of the Star Control Assets shall be free and clear of any 

“successor liability” claims of any nature whatsoever, whether known or unknown and whether 

asserted or unasserted as of the Closing.  The Buyer’s operations shall not be deemed a 

continuation of the Debtors’ businesses as a result of the acquisition of the Star Control Assets.  

The Buyer would not have acquired the Star Control Assets but for the foregoing protections. 

P. Sale as Exercise of Business Judgment.  The selection of the Buyer as the 

Successful Bidder for the Star Control Assets and consummation of the Sale constitute the 

exercise of the Debtors’ sound business judgment, and such acts are in the best interests of the 

Debtors, their estates and creditors, and all parties in interest.  The Court finds that the Debtors 

have articulated good and sufficient business reasons justifying the Sale of the Star Control 

Assets.  

Q. Assumption and Assignment of Executory Contracts.  The Assumption and 

Assignment Procedures, including notice of proposed cure amounts, are reasonable and 

appropriate and consistent with the provisions of § 365 and Bankruptcy Rule 6006.  Such 
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procedures have been tailored to provide adequate opportunity for all non-Debtor counterparties 

to the relevant Assumed Contracts (the “Counterparties”) to raise any objections to the proposed 

assumption and assignment or to cure amounts.  No objections having been made, no further 

consent of the Counterparties is required. 

R. Compelling Reasons for an Immediate Sale.  The Debtors have demonstrated 

compelling circumstances for the Sale outside: (a) the ordinary course of business, pursuant to § 

363(b); and (b) a plan of reorganization, in that, among other things, the immediate 

consummation of the Sale to the Buyer is necessary and appropriate to maximize the value of the 

Debtors’ estates and the Sale will provide the means for the Debtors to maximize distributions to 

the Debtors’ creditors.  To maximize the value of the Star Control Assets, it is essential that the 

Sale occur promptly.  Time is of the essence in consummating the Sale. 

It is therefore: 

ORDERED, ADJUDGED AND DECREED THAT: 

1. Motion Granted.  The Motion is GRANTED to the extent set forth herein. 

2. Objections Overruled.  All objections with regard to the relief sought in the 

Motion that relate to the Sale, and that have not been withdrawn, waived, previously overruled, 

settled or otherwise dealt with as expressly provided herein, or on the record at the Sale Hearing, 

hereby are overruled. 

3. Approval.  Pursuant to §§ 105 and 363, the Sale is approved.  Pursuant to §§ 105 

and 363, the Debtors and the Buyer are each hereby authorized and directed to take any and all 

actions necessary or appropriate to: (i) consummate the Sale; and (ii) perform, consummate, 

implement and close fully the Sale and execute any and all instruments and documents that may 

be reasonably necessary or desirable to implement the Sale and to transfer the applicable Star 

Control  Assets to the Buyer. 
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4. Authorization to Assume and Assign.  Pursuant to § 365(f), notwithstanding any 

provisions of any Assumed Contract or applicable non-bankruptcy law that prohibits, restricts, or 

conditions the assignment of the Assumed Contracts, the Debtors are authorized to assume the 

Assumed Contracts and to assign the Assumed Contracts to the Buyer, which assignment shall 

take place on and be effective as of the Closing or as otherwise provided by order of this Court.  

There shall be no accelerations, assignment fees, increases, or any other fees charged to the 

Buyer or the Debtors as a result of the assumption and assignment of the Assumed Contracts. 

5. Transfer Free and Clear.  Upon the Closing: (a) the Debtors are hereby authorized 

and directed to consummate, and shall be deemed for all purposes to have consummated, the 

Sale, transfer and assignment of all of the Debtors’ right, title and interest in the Star Control 

Assets to the Buyer free and clear of: (i) any and all liens, including any lien (statutory or 

otherwise), mortgage, pledge, security interest, hypothecation, deed of trust, deemed trust, 

option, right of use, right of first offer or first refusal, servitude, encumbrance, handicap, 

hindrance, charge, prior claim, lease, conditional sale arrangement or, other similar restriction of 

any kind or consequence; (ii) any and all liabilities, including debts, liabilities and obligations, 

whether accrued or fixed, direct or indirect, liquidated or unliquidated, absolute or contingent, 

matured or unmatured, known or unknown or determined or undeterminable, including any tax 

liability; and (iii) any and all claims, including rights or causes of action, obligations, demands, 

restrictions, interests and matters of any kind or nature whatsoever, whether arising prior to or 

subsequent to the commencement of these cases, and whether imposed by agreement, 

understanding, law, equity or otherwise (including, without limitation, any claims and 

encumbrances: (y) that purport to give to any party a right or option to effect a forfeiture, 

modification, right of first refusal or termination of the Debtors’ or the Buyer’s interest in the 
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Star Control Assets; or (z) in respect of taxes); and (b) all such claims and interests shall not be 

enforceable as against the Buyer or the Star Control Assets. 

6. Valid Transfer; Attachment to Sale Proceeds.  The transfer to the Buyer of the 

Debtors’ right, title and interest in the Star Control Assets shall be, and hereby is deemed to be, a 

legal, valid and effective transfer of the Debtors’ right, title and interest in the Star Control 

Assets, free and clear of all claims and interests of any kind or nature whatsoever, to the extent 

provided by §363(f), with such claims and interests attaching to the sale proceeds in the same 

validity, extent and priority as immediately prior to the Sale, subject to any rights, claims and 

defenses of the Debtors and other parties in interest, as applicable, may possess with respect 

thereto. 

7. Injunction.  All persons and entities, including, but not limited to, all debt security 

holders, equity security holders, governmental, tax and regulatory authorities, lenders, vendors, 

suppliers, employees, trade creditors, litigation claimants and other persons, holding claims and 

interests of any kind or nature whatsoever against or in the Debtors or the Debtors’ interests in 

the Star Control Assets (whether known or unknown, legal or equitable, matured or unmatured, 

contingent or noncontingent, liquidated or unliquidated, asserted or unasserted, whether arising 

prior to or subsequent to the commencement of these chapter 11 cases, whether imposed by 

agreement, understanding, law, equity or otherwise) shall be and hereby are forever barred, 

estopped and permanently enjoined from asserting, prosecuting or otherwise pursuing liens, 

claims and interests against the Buyer or their affiliates, successors and assigns, the Star Control 

Assets, or the interests of the Debtors in the Star Control Assets.  Following the Closing, no 

person or entity shall interfere with the Buyer’s title to or use and enjoyment of the Debtors’ 

interests in the Star Control Assets based on or related to any liens, claims and interests in the 

13-10176-jmp    Doc 313    Filed 07/22/13    Entered 07/22/13 23:31:36    Main Document  
    Pg 120 of 146



 

10 
 

Debtors or the Debtors’ interests in the Star Control Assets.  All persons are hereby enjoined 

from taking action that would interfere with or adversely affect the ability of the Debtors to 

transfer the Star Control Assets in accordance with the terms of this Order. 

8. Good Faith Buyer.  The Buyer is a “good faith purchaser” for the purposes of 

§363(m).  The Buyer is entitled to all of the protections afforded by § 363(m). 

9. No Bulk Sales.  No bulk sales law or any similar law of any state or other 

jurisdiction shall apply in any way to the Sale. 

10. Transfer of Marketable Title.  On the Closing Date, this Order shall be construed 

and shall constitute for any and all purposes a full and complete general assignment, conveyance 

and transfer of all of the Debtors’ right, title and interest in the Star Control Assets or a bill of 

sale transferring good and marketable title in the Star Control Assets to the Buyer on the Closing 

Date pursuant to the terms of this Order, free and clear of all claims and interests, to the extent 

provided by § 363(f). 

11. Fair and Equivalent Value.  The consideration provided by the Buyer for the Star 

Control Assets shall be deemed for all purposes to constitute reasonably equivalent value and fair 

consideration under the Bankruptcy Code and any other applicable law, and the Sale may not be 

avoided, or costs or damages imposed or awarded under § 363(n) or any other provision of the 

Bankruptcy Code, the Uniform Fraudulent Transfer Act, the Uniform Fraudulent Conveyance 

Act or any other similar state laws. 

12. No Successor Liability.  Upon the Closing, the Buyer shall be deemed to have 

assumed only the Assumed Liabilities.  Except for the Assumed Liabilities, the Buyer’s 

acquisition of the Star Control Assets shall be free and clear of any “successor liability” claims 

of any nature whatsoever, whether known or unknown and whether asserted or unasserted as of 
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the time of Closing.  The Buyer’s operations shall not be deemed a continuation of the Debtors’ 

business as a result of the acquisition of the Star Control Assets. 

13. Release of Liens, Claim and Interests.  This Order: (a) is and shall be effective as 

a determination that, other than the Assumed Liabilities, all liens, claims and interests of any 

kind or nature whatsoever existing as to the Star Control Assets prior to the Closing have been 

unconditionally released, discharged and terminated, and that the conveyances described herein 

have been effected; and (b) is and shall be binding upon and shall authorize all entities, 

including, all filing agents, filing officers, title agents, title companies, recorders of mortgages, 

recorders of deeds, registrars of deeds, administrative agencies or units, governmental 

departments or units, secretaries of state, federal, state and local officials and all other persons 

and entities who may be required by operation of law, the duties of their office, or contract to 

accept, file, register, or otherwise record or release any documents or instruments, or evidence of 

facilitate the transfer of the Star Control Assets conveyed to the Buyer.  All recorded liens, 

claims and interests against the Star Control Assets shall be deemed stricken. 

14. Approval to Release Liens, Claims and Interests.  If any person or entity which 

has filed statements or other documents or agreements evidencing liens on, or claims or interests 

in, the Star Control Assets shall not have delivered to the Debtors before the Closing, in proper 

form for filing and executed by the appropriate parties, termination statements, instruments of 

satisfaction, releases of liens and easements, and any other documents necessary for the purpose 

of documenting the release of all liens which the person or entity has or may assert with respect 

to the Star Control Assets, the Debtors and the Buyer are hereby authorized to execute and file 

such statements, instruments, releases and other documents on behalf of such person or entity 

with respect to the Star Control Assets. 
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15. Inconsistencies with Prior Orders, Pleadings or Agreements.  To the extent this 

Order is inconsistent with any prior order or pleading with respect to the Motion in these chapter 

11 cases, the terms of this Order shall govern. 

16. Subsequent Orders and Plan Provisions.  This Order shall not be modified by any 

chapter 11 plan confirmed in these chapter 11 cases or subsequent order of this Court. 

17. Binding Effect of Order.  This Order shall be binding in all respects upon all 

creditors and interest holders of the Debtors, the Committee, all successors and assigns of the 

Debtors and their affiliates and subsidiaries, and any trustees, examiners, “responsible persons” 

or other fiduciaries appointed in the Debtors’ chapter 11 cases or upon a conversion to chapter 7 

under the Bankruptcy Code. 

18. Retention of Jurisdiction.  The Court retains jurisdiction with respect to all 

matters arising from or related to the implementation of this Order, including, without limitation, 

the authority to: (i) interpret, implement and enforce the terms and provisions of this Order; (ii) 

protect the Buyer, or the Star Control Assets, from and against any of the claims or interests; (iii) 

compel the Buyer to perform all of their obligations under the Bid Procedures and this Order; 

and (iv) resolve any disputes arising under or related to the Sale. 

19. No Material Modifications.  The terms of the Sale and any related agreements, 

documents or other instruments may be modified, amended, or supplemented through a written 

document signed by the parties thereto in accordance with the terms thereof without further order 

of the Court; provided, however, that any such modification, amendment or supplement does not 

materially change the economic substance of the transactions contemplated hereby. 

20. Immediate Effect.  This Order constitutes a final order within the meaning of 28 

U.S.C. § 158(a).  Notwithstanding any provision in the Bankruptcy Rules to the contrary, the 
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Court expressly finds there is no reason for delay in the implementation of this Order and, 

accordingly: (i) the terms of this Order shall be immediately effective and enforceable upon its 

entry; (ii) the Debtors are not subject to any stay in the implementation, enforcement or 

realization of the relief granted in this Order; and (iii) the Debtors may, in their discretion and 

without further delay, take any action and perform any act authorized under this Order. 

21. Provisions Non-Severable.  The provisions of this order are nonseverable and 

mutually dependent. 

 

Dated: _________________, 2013 
 New York, New York 

 

  
THE HONORABLE JAMES M. PECK 
UNITED STATES BANKRUPTCY JUDGE 
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Star Control Assets 

 PURCHASE AGREEMENT 

dated as of 

July 18, 2013 

by and among 

ATARI, INC.  
ATARI INTERACTIVE, INC. 

HUMONGOUS, INC.  
CALIFORNIA U.S. HOLDINGS, INC. 

 

as the Sellers 

and 

STARDOCK SYSTEMS, INC. 

as Buyer
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PURCHASE AGREEMENT 

THIS PURCHASE AGREEMENT dated as of July 18, 2013 (the “Agreement”) by and 
among Atari, Inc., a Delaware corporation, Atari Interactive, Inc., a Delaware corporation, 
Humongous, Inc., a Delaware corporation, and California U.S. Holdings, Inc., a California 
corporation, (each a Seller and collectively, the “Sellers”) and Stardock Systems, Inc., a 
Michigan corporation (the “Buyer”). 

W I T N E S S E T H : 

WHEREAS, the Sellers own the Purchased Assets (as defined below); 

WHEREAS, the Sellers have sought relief under Chapter 11 of Title 11, §§ 101-1330 of 
the United States Code (as amended, the “Bankruptcy Code”) by filing cases (the “Chapter 11 
Cases”) in the United States Bankruptcy Court for the Southern District of New York (the 
“Bankruptcy Court”) on January 21, 2013 (the “Petition Date”);  

WHEREAS, the Bankruptcy Court entered the Order approving (A) Bid Procedures in 
Connection with the Sale(s) of Substantially All of the Debtors’ Assets, (B) Procedures Related 
to the Assumption and Assignment of Executory Contracts and Unexpired Leases in Connection 
with Such Sale(s), (C) the Form and Manner of Notice Thereof, (D) Scheduling the Hearing to 
Consider Approval of the Sale(s), (E) Granting Certain Related Relief and (F) Procedures to Sell 
the Remaining De Minimis Assets Without Further Court Approval on June 14, 2013 [Docket 
No. 620] (the “Bid Order”); and 

WHEREAS, Buyer desires to purchase the Purchased Assets and to assume the Assumed 
Liabilities (as defined below), upon the terms and subject to the conditions set forth herein. 

NOW, THEREFORE, in consideration of the foregoing and the respective 
representations, warranties, covenants and agreements set forth herein, the parties hereto agree as 
follows: 

ARTICLE 1 
 

DEFINITIONS 

SECTION 1.01 Definitions. 

(a) The following terms, as used herein, have the following meanings: 

“Affiliate” means, with respect to any Person, any other Person directly or indirectly 
controlling, controlled by, or under common control with such other Person; provided, however, 
that with respect to the Sellers, “Affiliate” shall mean only the other Sellers.   

“Assumption Agreement” means an assignment and assumption agreement in the form 
attached hereto. 
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 “Business Day” means a day other than Saturday, Sunday or other day on which 
commercial banks in New York, New York are authorized or required by law to close. 

“Causes of Action” means any legal, governmental or regulatory actions, suits, 
proceedings, investigations, arbitrations or actions. 

 “Claim” means a claim as defined in Section 101 of the Bankruptcy Code. 

“Closing Date” means the date of the Closing. 

“Confidentiality Agreement” means that certain non-disclosure agreement by and 
between Sellers and/or their Affiliates and Buyer and/or its Affiliates. 

 “Cure Costs” means the liabilities and obligations of the Sellers that must be paid or 
otherwise satisfied to cure all of the Sellers’ defaults under the Assumed Contracts at the time of 
the assumption thereof and assignment to Buyer as provided herein. 

“Intellectual Property” means the intellectual property identified on Schedule 1.01(a). 

“IP Assignment” means an instrument for the assignment for the Intellectual Property in 
the form attached hereto   

 “Lien” means, with respect to any property or asset, any mortgage, lien, pledge, charge, 
security interest or encumbrance in respect of such property or asset. 

“Material Adverse Effect” means (i) any material adverse effect on the Purchased 
Assets, taken as a whole, or (ii) any material adverse effect on the ability of the Sellers to 
consummate the transactions contemplated by this Agreement provided that the following shall 
not constitute a Material Adverse Effect and shall not be taken into account in determining 
whether or not there has been or would reasonably be expected to be a Material Adverse Effect:  
(A) changes in general economic conditions or securities or financial markets in general that do 
not disproportionately impact the Sellers, taken as a whole: (B) general changes in the industry in 
which the Sellers operate and not specifically relating to, or having a disproportionate effect on, 
the Sellers taken as a whole (relative to the effect on other persons operating in such industry); 
(C) any changes in law applicable to the Sellers or any of their respective properties or assets or 
interpretations thereof by any governmental authority which do not have a disproportionate 
effect on the Sellers, taken as a whole; (D) any outbreak or escalation of hostilities or war 
(whether declared or not declared) or any act of terrorism which do not have a disproportionate 
effect on the Sellers, taken as a whole; (E) any changes to the extent resulting from the 
announcement or the existence of, or compliance with, this Agreement and the transactions 
contemplated hereby (including without limitation any lawsuit related thereto or the impact on 
relationships with suppliers, customers, employees or others); (F) any accounting regulations or 
principles or changes in accounting practices or policies that the Sellers are required to adopt; 
(G) matters occurring in, or arising from the Chapter 11 Cases of the Sellers, including any 
events, occurrences, or other actions taken as a result thereof, and (H) any changes resulting from 
actions of the Sellers expressly agreed to or requested in writing by the Buyer.   
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“Permitted Liens” means (i) Liens permitted by the Approval Order, and (ii) Liens 
created pursuant to any Assumed Contracts.. 

“Person” means an individual, corporation, partnership, limited liability company, 
association, trust or other entity or organization, including a government or political subdivision, 
or an agency or instrumentality thereof. 

 

(b) Each of the following terms is defined in the Section set forth opposite such term:  

Term Section 
Agreement Preamble 
Approval Order Section 6.03 
Assumed Contracts Section 2.01 
Assumed Liabilities Section 2.03 
Assumption Agreement Section 2.08 
Atari Classic Assets Section 5.02 
Bankruptcy Code Recitals 
Bankruptcy Court Recitals 
Bankruptcy Period Section 10.05 
Bid Order Recitals 
Buyer Preamble 
Chapter 11 Cases Recitals 
Closing Section 2.08 
Code Section 7.01 
Contract Consents Section 2.09 
End Date Section 9.01(d) 
Excluded Assets Section 2.02 
Excluded Contracts Section 2.02 
Excluded Liabilities Section 2.04 
Existing Battlezone Logos Section 5.02 
Good Faith Deposit Section 2.07 
Income Tax Section 7.01 
Purchased Assets Section 2.01 
Purchase Price Section 2.06 
Sellers Preamble 
Tax Section 7.01 
Taxing Authority Section 7.01 
Tax Return Section 7.01 
Transfer Consent Section 2.05 
Transfer Taxes Section 7.02 

 

SECTION 1.02 Other Definitions and Interpretative Matters.  Unless otherwise 
indicated to the contrary in this Agreement by the context or use thereof: 
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(a) When calculating the period of time before which, within which or following 
which any act is to be done or step taken pursuant to this Agreement, the date that is the 
reference date in calculating such period shall be excluded.  If the last day of such period is a day 
other than a Business Day, the period in question shall end on the next succeeding Business Day.  
Any reference in this Agreement to days (but not Business Days) means to calendar days. 

(b) Any reference in this Agreement to $ means U.S. dollars. 

(c) Unless the context otherwise requires, all capitalized terms used in the Exhibits 
and Schedules shall have the respective meanings assigned in this Agreement.  All Exhibits and 
Schedules attached or annexed hereto or referred to herein are hereby incorporated in and made a 
part of this Agreement as if set forth in full herein. 

(d) Any reference in this Agreement to gender includes all genders, and words 
importing the singular number also include the plural and vice versa. 

(e) The provision of a table of contents, the division of this Agreement into Articles, 
Sections and other subdivisions and the insertion of headings are for convenience of reference 
only and shall not affect or be utilized in the construction or interpretation of this Agreement.  
All references in this Agreement to any “Section” or “Article” are to the corresponding Section 
or Article of this Agreement unless otherwise specified. 

(f) Words such as “herein,”  “hereof” and “hereunder” refer to this Agreement as a 
whole and not merely to a subdivision in which such words appear, unless the context otherwise 
requires. 

(g) The word “ including” or any variation thereof means “including, without 
limitation,” and shall not be construed to limit any general statement that it follows to the 
specific or similar items or matters immediately following it. 

(h) References to laws, rules and regulations shall include such laws, rules and 
regulations as they may from time to time be amended, modified or supplemented. 

(i) Reference to a given agreement or instrument shall be a reference to that 
agreement or instrument as modified, amended, supplemented or restated through the date as of 
which such reference is made 

(j) References to any Person shall include its permitted successors and assigns and, 
in the case of any Governmental Authority, any Person succeeding to its functions and 
capacities. 

ARTICLE 2 
 

PURCHASE AND SALE 

SECTION 2.01 Purchase and Sale.  Except as otherwise provided below, upon the 
terms and subject to the conditions of this Agreement, Buyer agrees to purchase from the Sellers 
and each Seller agrees to sell, convey, transfer, assign and deliver, or cause to be sold, conveyed, 
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transferred, assigned and delivered, to Buyer at the Closing, free and clear of all Liens and 
Claims, other than Assumed Liabilities and Permitted Liens, all of such Seller’s right, title and 
interest in, to and under the following (the “Purchased Assets”):  

(a) the Intellectual Property;  

(b) those contracts listed or described on Schedule 2.01(b) that pertain to the 
Purchased Assets (the “Assumed Contracts”); and 

(c) all Causes of Action for past or present infringement or misappropriation of 
Intellectual Property as of the Closing, including Sellers’ rights of indemnity, warranty rights, 
rights of contribution, rights to refunds, rights of reimbursement and other rights of recovery, but 
excluding insurance proceeds (regardless of whether such rights are currently exercisable). 

SECTION 2.02 Excluded Assets.  Notwithstanding any provision to the contrary set 
forth in this Agreement, Buyer expressly understands and agrees that any assets and properties of 
the Sellers not set forth in Section 2.01 (the “Excluded Assets”) shall be excluded from the 
Purchased Assets. 

SECTION 2.03 Assumed Liabilities.  Upon the terms and subject to the conditions of 
this Agreement, Buyer agrees, effective at the time of the Closing, to assume the following 
liabilities and obligations of the Sellers (the “Assumed Liabilities”): 

(a) all liabilities and obligations of each Seller relating to all Assumed Contracts 
(including all Cure Costs relating to Assumed Contracts), regardless of when arisen; and 

(b) all liabilities and obligations arising from the Purchased Assets (including their 
ownership and sale). 

SECTION 2.04 Excluded Liabilities.  Notwithstanding any provision in this 
Agreement or any other writing to the contrary, Buyer is assuming only the Assumed Liabilities 
and is not assuming any other liability or obligation of any Seller of whatever nature, whether 
presently in existence or arising hereafter.  All such other liabilities and obligations shall be 
retained by and remain obligations and liabilities of the Sellers (all such liabilities and 
obligations not being assumed being herein referred to as the “Excluded Liabilities”). 

SECTION 2.05 Assignment of Contracts and Rights.  Sellers shall transfer and assign 
all Assumed Contracts to Buyer, and Buyer shall assume all Assumed Contracts from Sellers, as 
of the Closing Date pursuant to the Approval Order.  In connection with such assignment and 
assumption, Buyer shall cure all monetary defaults under such Assumed Contracts to the extent 
required by Section 365(b) of the Bankruptcy Code.  Except as to Assumed Contracts assigned 
pursuant to Section 365 of the Bankruptcy Code, anything in this Agreement to the contrary 
notwithstanding, this Agreement shall not constitute an agreement to assign any Purchased Asset 
or any right thereunder if an attempted assignment, without the consent of a third party or 
Governmental Authority (each, a “Transfer Consent”), would constitute a breach or in any way 
adversely affect the rights of Buyer or the Sellers thereunder.  If such Transfer Consent is not 
obtained or such assignment is not attainable pursuant to Section 365, to the extent permitted and 
subject to any approval of the Bankruptcy Court that may be required, the Sellers and Buyer will 
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cooperate in a mutually agreeable arrangement (at Buyer’s sole cost and expense) under which 
Buyer would obtain the benefits and assume the obligations thereunder in accordance with this 
Agreement. 

SECTION 2.06 Purchase Price. 

(a) On the terms and subject to the conditions contained herein, the purchase price 
(the “Purchase Price”) for the Purchased Assets shall consist of: 

(i) cash in the amount of $305,000;  

(ii)  the payment of all Cure Costs, if any; and  

(iii)  the assumption of the Assumed Liabilities.  

(b) At the Closing, Buyer shall pay to the Sellers the Purchase Price less the Good 
Faith Deposit, by wire transfer of immediately available funds to an account or accounts 
designated by the Sellers at least three (3) Business Days prior to the Closing Date. 

(c) Not later than 30 days prior to the filing of their respective Forms 8594 relating to 
this transaction, and subject to Section 7.03 each party shall deliver to the other party a copy of 
its Form 8594. 

SECTION 2.07 Good Faith Deposit.   

(a) Simultaneously with the execution of this Agreement, Buyer shall deposit with 
the Sellers cash in the amount of $10,100 (the “Good Faith Deposit”) to be applied as provided 
in Section 2.07(b). 

(b) The Good Faith Deposit (and any interest accrued thereon) shall be retained by 
the Sellers in the following circumstances: (i) at the Closing as a credit against the Purchase 
Price and (ii) if this Agreement is terminated pursuant to Section 9.01(b).  Except as described in 
the previous sentence, the Good Faith Deposit (and any interest accrued thereon) shall be 
returned to Buyer after termination of this Agreement subject to any setoff for any claim of 
breach or payment due for breach by Buyer of this Agreement.  

SECTION 2.08 Closing.  The closing (the “Closing”) of the purchase and sale of the 
Purchased Assets and the assumption of the Assumed Liabilities hereunder shall take place at the 
offices of Akin Gump Strauss Hauer & Feld LLP, One Bryant Park, New York, NY 10036, on the 
Business Day that is 15 days after the entry of the Approval Order unless such Approval Order is 
subject to a present stay or at such other time or place as Buyer and the Sellers may agree.  At the 
Closing: 

(a) Buyer shall deliver to the Sellers:  

(i)  the Purchase Price less the Good Faith Deposit as described in Section 
2.06(b);  
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(ii)  the Assumption Agreement duly executed by Buyer; and 

(iii)  the IP Assignment duly executed by Buyer. 

 

 

(b) Sellers shall deliver to Buyer:  

(i) the Assumption Agreement duly executed by each applicable Seller; 

(ii)  the IP Assignment duly executed by each applicable Seller;  

(iii)  a bill of sale for the Purchased Assets in the form attached hereto; and 

(iv) a certificate of non-foreign status executed by each Seller (or, if 
applicable, a direct or indirect owner of a Seller) that is not a disregarded entity for U.S. 
federal income tax purposes, prepared in accordance with Treasury Regulation Section 
1.1445-2(b). 

SECTION 2.09 Contract Consents.   

(a) Buyer and Sellers acknowledge and agree that certain of the Assumed Contracts 
may, under applicable law, require the consent of the applicable counterparty thereto prior to the 
Closing (the "Contract Consents") and that notwithstanding Section 2.08 the Closing shall not 
take place until such Contract Consents are received or waived by each party.  Buyer and Sellers 
hereby agree to cooperate and use their commercially reasonable best efforts to receive the 
Contract Consents prior to the Closing. 

(b) Buyer and Sellers acknowledge and agree that certain of the Assumed Contracts 
may pertain to assets of the Sellers or their respective Affiliates other than the Purchased Assets.  
From and after the date hereof, Buyer and Sellers shall use their reasonable best efforts to 
arrange for the Assumed Contracts to be replaced, as of the Closing, with new contracts for the 
Purchased Assets with the same counterparty and substantially the same terms as the Assumed 
Contracts but not pertaining to such other assets.   

ARTICLE 3 
 

REPRESENTATIONS AND WARRANTIES OF SELLERS 

Each Seller represents and warrants to Buyer: 

SECTION 3.01 Organization and Qualification.  Each Seller has been duly organized 
and is validly existing and in good standing under the laws of its respective jurisdiction of 
incorporation, with the requisite power and authority to own its properties and conduct its 
business as currently conducted.  Each Seller, as applicable, has been duly qualified as a foreign 
corporation or organization for the transaction of business and is in good standing under the laws 
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of each other jurisdiction in which it owns or leases properties or conducts any business so as to 
require such qualification, except to the extent that the failure to be so qualified or be in good 
standing has not had and would not reasonably be expected to have, individually or in the 
aggregate, a Material Adverse Effect.   

SECTION 3.02 Corporate Authorization.  The execution, delivery and performance by 
the Sellers of this Agreement and the consummation of the transactions contemplated hereby are 
within the Sellers’ corporate powers and have been duly authorized by all necessary corporate 
action on the part of each Seller.   

SECTION 3.03 Execution and Delivery; Enforceability.  This Agreement has been 
duly and validly executed and delivered by the Sellers, and, subject to the Bankruptcy Court’s 
entry of the Approval Order will constitute the valid and binding obligation of the Sellers, 
enforceable against the Sellers in accordance with its terms. 

SECTION 3.04 No Conflict.  The execution, delivery and performance by the Sellers 
of this Agreement and the consummation of the transactions contemplated hereby do not and will 
not (i) violate (A) any provision of law, statute, rule or regulation or (B) any applicable order of 
any court or any rule, regulation or order of any governmental authority, where any such conflict, 
violation, breach or default would reasonably be expected to have, individually or in the 
aggregate, a Material Adverse Effect, or (ii) result in the creation or imposition of any Lien upon 
or with respect to any property or assets now owned or hereafter acquired by the Sellers, other 
than the Permitted Liens. 

SECTION 3.05 Consents and Approvals.  Subject to Section 2.09, no consent, 
approval, authorization, order, registration or qualification of or with any third party, court, 
Governmental Entity or body having jurisdiction over the Sellers or any of their properties is 
required for the execution and delivery by the Sellers of this Agreement and performance of and 
compliance by the Sellers with all of the provisions hereof and the consummation of the 
transactions contemplated herein, except (i) the entry of the Approval Order and the expiration, 
or waiver by the Bankruptcy Court, of the 14-day period set forth in Bankruptcy Rules 6004(h) 
and 3020(e), as applicable, (ii) the filings with respect to and any consents, approvals or 
expiration or termination of any waiting period, under any antitrust or foreign investment laws 
which may include the HSR Act and any other Regulatory Approvals required, and (iii) such 
consents, approvals, authorizations, registrations or qualifications the absence of which will not 
have or would not reasonably be expected to have, individually or in the aggregate, a Material 
Adverse Effect. 

SECTION 3.06 Assumed Contracts.  Except as may have occurred solely as a result of 
the commencement of the Chapter 11 Cases, each of the Assumed Contracts is in full force and 
effect and, to the knowledge of the Sellers, there are no material defaults thereunder on the part 
of any other party thereto which are not subject to an automatic stay or which would reasonably 
be expected to have a Material Adverse Effect, and none of the Sellers is in default in any 
material respect in the performance, observance or fulfillment of any of its obligations, 
covenants or conditions contained in any Assumed Contract to which it is a party or by which it 
or its property is bound which are not subject to an automatic stay or which would reasonably be 
expected to have a Material Adverse Effect.. 
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SECTION 3.07 Title to the Purchased Assets.  Upon delivery to Buyer on the Closing 
Date of the instruments of transfer contemplated by Section 2.08, and subject to the terms of the 
Approval Order, Sellers will thereby transfer to Buyer, all of Sellers’ right, title and interest in 
and to the Purchased Assets free and clear of all Liens, except (a) for the Assumed Liabilities, (b) 
for Permitted Liens, and (c) subject to the limitation that certain transfers, assignments, licenses, 
sublicenses, as the case may be, of Purchased Assets and Assumed Contracts, and any claim or 
right or benefit arising thereunder or resulting therefrom, may require a Transfer Consent, which 
has not been obtained. 

SECTION 3.08 Intellectual Property.   

(a) The Intellectual Property included in the Purchased Assets collectively constitutes 
all the intellectual property of a type similar to the Intellectual Property that is required by Buyer 
to use or exploit the Intellectual Property immediately following the Closing, in the same 
manner, as such Intellectual Property was used or exploited by Sellers immediately prior to the 
Closing.  

(b) Sellers own or holds valid licenses to use all material Intellectual Property and, to 
the knowledge of Sellers, such Intellectual Property is free and clear of any Liens (other than (x) 
Liens that will be removed at or prior to the Closing and (y) restrictions or limitations pursuant to 
written nonexclusive license agreements entered into in the Ordinary Course of Business).   

(c) To the knowledge of Sellers, the Intellectual Property is valid and enforceable.  
To the knowledge of Sellers, within the past three (3) years, none of the Intellectual Property has 
been or is the subject of (i) any actual or threatened litigation, adverse claim, judgment, 
injunction, order, decree or agreement restricting its use in connection with any of the Purchased 
Assets or (ii) any threatened litigation or claim of infringement.  

SECTION 3.09 Exclusivity of Representations and Warranties.  The representations 
and warranties made by the Sellers in this Agreement are in lieu of and are exclusive of all other 
representations and warranties, including, without limitation, any implied warranties.  The 
Sellers hereby disclaim any such other or implied representations or warranties, notwithstanding 
the delivery or disclosure to the Sellers or their officers, directors, employees, agents or 
representatives of any documentation or other information (including any financial projections or 
other supplemental data not included in this Agreement). 

ARTICLE 4 
 

REPRESENTATIONS AND WARRANTIES OF BUYER 

Buyer represents and warrants to each Seller that: 

SECTION 4.01 Corporate Existence and Power.  Buyer is a corporation duly 
incorporated, validly existing and in good standing under the laws of Michigan and has all 
corporate powers and all material governmental licenses, authorizations, permits, consents and 
approvals required to carry on its business as now conducted. 
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SECTION 4.02 Corporate Authorization.  The execution, delivery and performance by 
Buyer of this Agreement and the consummation of the transactions contemplated hereby are 
within the corporate powers of Buyer and have been duly authorized by all necessary corporate 
action on the part Buyer. 

SECTION 4.03 Execution and Delivery; Enforceability.  This Agreement has been 
duly and validly executed and delivered by Buyer, and constitutes the valid and binding 
obligation of Buyer, enforceable against Buyer in accordance with its terms. 

SECTION 4.04 Sufficiency of Funds.  Buyer has, and will continue to have at all times 
prior to and at the Closing, sufficient cash or other sources of immediately available funds to 
enable it to make payment of the Purchase Price. 

SECTION 4.05 Inspections; No Other Representations.  Buyer is an informed and 
sophisticated purchaser, and has engaged expert advisors, experienced in the evaluation and 
purchase of property and assets such as the Purchased Assets as contemplated hereunder.  Buyer 
has undertaken such investigation and has been provided with and has evaluated such documents 
and information as it has deemed necessary to enable it to make an informed and intelligent 
decision with respect to the execution, delivery and performance of this Agreement.  Buyer 
acknowledges that the Sellers have given Buyer complete and open access to the key employees, 
documents and facilities of the Sellers with respect to the Purchased Assets.  Buyer agrees, 
warrants and represents that (a) Buyer is purchasing the Purchased Assets on an “AS IS” and 
“WITH ALL FAULTS” basis based solely on Buyer’s own investigation of the Purchased 
Assets and (b) except as set forth in this Agreement, neither Sellers nor any director, officer, 
manager, employee, agent, consultant, or representative of Sellers have made any warranties, 
representations or guarantees, express, implied or statutory, written or oral, respecting the 
Purchased Assets, any part of the Purchased Assets, the financial performance of the Purchased 
Assets, or the physical condition of the Purchased Assets.  Buyer further acknowledges that the 
consideration for the Purchased Assets specified in this Agreement has been agreed upon by 
Sellers and Buyer after good-faith arms’-length negotiation in light of Buyer’s agreement to 
purchase the Purchased Assets “AS IS” and “WITH ALL FAULTS.” Buyer agrees, warrants 
and represents that, except as set forth in this Agreement, Buyer has relied, and shall rely, solely 
upon its own investigation of all such matters, and that Buyer assumes all risks with respect 
thereto.  Except as set forth in this Agreement, Sellers hereby disclaim all liability and 
responsibility for any representation, warranty, projection, forecast, statement, or 
information made, communicated, or furnished (orally or in writing) to Buyer or its 
Affiliates or representatives (including any opinion, information, projection, or advice that 
may have been or may be provided to Buyer by any director, officer, manager, employee, 
agent, consultant, or representative of Sellers).  Sellers make no representations or 
warranties to Buyer regarding the probable success, profitability or value of any of the 
Purchased Assets. 
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ARTICLE 5 
 

COVENANTS OF BUYER 

SECTION 5.01 Confidentiality.  Buyer agrees that prior to the Closing Date and after 
any termination of this Agreement; the Confidentiality Agreement shall remain in full force and 
effect.  After the Closing has occurred, the Confidentiality Agreement shall be terminated to the 
extent relating to the Purchased Assets and Assumed Liabilities and the employees of the Sellers, 
and shall, with respect to any of the Excluded Assets and Excluded Liabilities, remain in full 
force and effect. 

SECTION 5.02 Grant of Certain License.  Buyer acknowledges that certain titles and 
games within each category of the Purchased Assets will contain certain logos, trademarks, 
artwork and other intellectual property currently used or displayed by Sellers in connection with 
their ownership and operation of the “Atari Brand/Atari Classic/Atari Casino” assets (as 
described on Schedule 3 to the Bid Order, the “Atari Classic Assets”), and which are not 
otherwise removable from such Atari Classic Assets by Sellers through commercially reasonable 
efforts (the “Existing Battlezone Logos”).   Buyer further acknowledges and agrees that, in 
connection with the Chapter 11 Cases, Sellers shall be selling the Atari Classic Assets pursuant 
to the Bid Order, with effect from the Closing, Buyer hereby agrees that it shall, and shall cause 
its respective Affiliates to, grant Sellers or the purchaser of the Atari Classic Assets a royalty-
free, worldwide, assignable and perpetual written license to use, retain and display all of the 
Existing Battlezone Logos acquired by Buyer, in the same manner as such Existing Battlezone 
Logos are currently used or displayed in connection with the ownership and operation of the 
Atari Classic Assets.   

ARTICLE 6 
 

COVENANTS OF BUYER AND SELLERS 

Buyer and the Sellers agree that: 

SECTION 6.01 Reasonable Best Efforts; Further Assurances.  Subject to the terms 
and conditions of this Agreement, Buyer and the Sellers will use their reasonable best efforts to 
take, or cause to be taken, all actions and to do, or cause to be done, all things necessary or 
desirable under applicable laws and regulations to consummate the transactions contemplated by 
this Agreement.   Buyer shall be responsible for any transfer, registration or similar fees 
associated with the transfer of any domain names and the Intellectual Property. 

SECTION 6.02 Public Announcements.  Absent the prior written consent of the other 
party, such consent to not be unreasonably withheld, delayed or conditioned, neither the Sellers 
nor Buyer shall make any press release, public announcement, securities filing or public 
statement concerning this Agreement or the transactions contemplated hereby, except as and to 
the extent that any such party shall be required to make any such disclosure by applicable law, 
and then only after giving the other party hereto adequate time to review, under the 
circumstances, such disclosure and consider in good faith the comments of the other party hereto 
and consultation as to such comments with such party as to the content of such disclosure.  For 
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the avoidance of doubt, nothing herein shall be construed to prohibit any disclosure or 
announcement (a) which the Sellers make in connection with the Chapter 11 Cases, or (b) which 
Buyer makes to announce the acquisition of the Intellectual Property following the Closing. 

SECTION 6.03 Bankruptcy Court Approval.  Promptly upon the execution of this 
Agreement, the Sellers shall seek entry of an order (the “Approval Order”) which, among other 
things, (i) approves this Agreement, (ii) authorizes the sale of the Purchased Assets to Buyer 
pursuant to Section 363 of the Bankruptcy Code, (iii) authorizes the assumption and assignment 
to Buyer of the Assumed Contracts pursuant to Section 365 of the Bankruptcy Code and 
(iv) authorizes the other transactions contemplated by this Agreement, which Approval Motion 
and Approval Order shall not be inconsistent with the terms of this Agreement; provided that 
Sellers shall consult with Buyer with respect to any changes proposed by Buyer thereto. 

ARTICLE 7 
 

TAX MATTERS 

SECTION 7.01 Tax Definitions.  The following terms, as used herein, have the 
following meanings: 

“Code” means the Internal Revenue Code of 1986, as amended. 

 “Income Tax” means any federal, state, local or non-U.S. tax based on or measured by 
reference to net income, including any interest, penalties, or additions thereto, whether disputed 
or not. 

“Tax or Taxes” means (i) any tax, governmental fee, levy, duty, tariff, impost, custom, 
license, payroll, employment, excise, severance, premium, windfall profits, environmental 
(including taxes under Code § 59A), sales, franchise, profits, pension, social security (or similar), 
unemployment, capital stock, or other like assessment, charge or premium of any kind 
whatsoever (including, but not limited to, withholding on amounts paid to or by any Person), 
together with any interest, penalty, addition to tax or additional amount imposed by any 
governmental authority (a “Taxing Authority”) responsible for the imposition of any such tax 
(federal, state, local or non-U.S.), or (ii) liability for the payment of any amounts of the type 
described in (i) as a result of being party to any agreement or any express or implied obligation 
to indemnify any other Person, or as transferee, successor, guarantor or surety. 

“Tax Return” means any return, declaration, report, claim for return, or information 
return or statement relating to Taxes; including any schedule or attachment thereto, and including 
any amendment thereof. 

SECTION 7.02 Tax Cooperation; Allocation of Taxes.   

(a) Buyer and the Sellers agree to furnish or cause to be furnished to each other, upon 
request, as promptly as practicable, such information and assistance relating to the Purchased 
Assets (including, without limitation, access to books and records) as is reasonably necessary for 
the preparation and filing of all Tax Returns, the making of any election relating to Taxes, the 
preparation for any audit by any Taxing Authority, and the prosecution or defense of any claim, 
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suit or proceeding relating to any Tax.  Buyer shall retain all books and records with respect to 
Taxes pertaining to the Purchased Assets for a period of at least six years following the Closing 
Date.  At the end of such period, Buyer shall provide the Seller with at least ten days prior 
written notice before destroying any such books and records, during which period the Seller can 
elect to take possession, at its own expense, of such books and records.  The Sellers and Buyer 
shall cooperate with each other in the conduct of any audit or other proceeding relating to Taxes 
involving the Purchased Assets 

(b) To the extent not exempt under Section 1146(a) of the Bankruptcy Code in 
connection with the Chapter 11 Cases, all excise, sales, use, value added, registration stamp, 
recording, documentary, conveyance, franchise, property, transfer and similar Taxes, levies, 
charges and fees, whether federal, state, local or non-U.S., including any interest and penalties 
(collectively, “Transfer Taxes”) incurred in connection with the transactions contemplated by 
this Agreement shall be borne by Buyer when due, and Buyer will, at its own expense, file all 
necessary Tax Returns and other documentation with respect to all such Transfer Taxes.   Buyer 
and the Sellers shall cooperate in providing each other with any appropriate resale exemption 
certifications and other similar documentation.  If any Seller, as agent for any Taxing Authority, 
is required to collect such Transfer Taxes, Buyer shall pay the aggregate amount of such Transfer 
Taxes to the Sellers on demand and in such case Sellers shall remit such amount to the 
appropriate Taxing Authorities in accordance with applicable legislation.  Buyer and the Sellers 
shall cooperate in providing each other with any appropriate resale exemption certifications and 
other similar documentation, relating to Transfer Taxes.  Buyer shall indemnify and hold the 
Sellers harmless from and against any Transfer Taxes, penalty, interest or other amounts which 
may be payable by or assessed against the Sellers as a result of any incorrect statement or breach 
of the obligations of the Buyer and/or in connection with the Seller’s failure to collect and remit 
any Transfer Taxes on the sale and conveyance of the Purchased Assets to the Buyer, together 
with all loss, costs and expenses. 

(c) Transfer Taxes shall be timely paid, and all applicable filings, reports and returns 
shall be filed, as provided by applicable law. 

SECTION 7.03 Purchase Price Allocation.  Sellers shall prepare an allocation of the 
Purchase Price (and all other capitalized costs) among the Purchased Assets in accordance with 
Code §1060 and the Treasury regulations thereunder (and any similar provision of state, local, or 
non-U.S. law, as appropriate), which allocation shall be binding upon Buyer.  Sellers shall 
deliver such allocation to Buyer within 60 days after the Closing Date. Sellers and Buyer and 
their Affiliates shall report, act, and file Tax Returns (including, but not limited to Internal 
Revenue Service Form 8594) in all respects and for all purposes consistent with such allocation 
prepared by Sellers.  Buyer shall timely and properly prepare, execute, file, and deliver all such 
documents, forms, and other information as Sellers may reasonably request in preparing such 
allocation.  Neither Sellers nor Buyer shall take any position (whether in audits, Tax Returns, or 
otherwise) that is inconsistent with such allocation unless required to do so by applicable law. 
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ARTICLE 8 
 

SURVIVAL 

SECTION 8.01 Survival.  The (a) representations and warranties of the Sellers and 
(b) covenants and agreements of the Sellers that by their terms are to be performed before 
Closing, contained in this Agreement or in any certificate or other writing delivered in 
connection herewith shall not survive the Closing.  The covenants and agreements contained 
herein that by their terms are to be performed after Closing shall survive the Closing indefinitely 
except the covenants, agreements, representations and warranties contained in Article 7 shall 
survive until expiration of the statute of limitations applicable to the matters covered thereby 
(giving effect to any waiver, mitigation or extension thereof). 

ARTICLE 9 
 

TERMINATION 

SECTION 9.01 Grounds for Termination.  This Agreement may be terminated at any 
time prior to the Closing: 

(a) by mutual written agreement of the Sellers and Buyer;  

(b) by the Sellers, if Buyer shall have failed to performed any of its obligations 
hereunder required to be performed by it on or prior to the Closing Date, or if Buyer shall have 
failed to consummate the Closing as required by this Agreement;  

(c) by the Buyer, if the Sellers shall have failed to performed any of their obligations 
hereunder required to be performed by them on or prior to the Closing Date, or if the Sellers 
shall have failed to consummate the Closing as required by this Agreement; and 

(d) by either the Sellers or Buyer, if the Closing shall not have been consummated on 
September 18, 2013 (the “End Date”), unless the party seeking termination is in material breach 
of its obligations hereunder. 

The party desiring to terminate this Agreement pursuant to this Section 9.01 (other than 
pursuant to Section 9.01(a)) shall give notice of such termination to the other party in accordance 
with Section 10.01. 

SECTION 9.02 Effect of Termination.  If this Agreement is terminated as permitted by 
Section 9.01, such termination shall be without liability of either party (or any stockholder, 
director, officer, employee, agent, consultant or representative of such party) to the other party to 
this Agreement except as provided in Section 2.07; provided that if such termination shall result 
from the (i) failure of Buyer to fulfill a condition to the performance of the obligations of the 
Sellers, (ii) failure of Buyer to perform a covenant of this Agreement, or (iii) breach of 
representation or warranty by Buyer, Buyer shall be fully liable for any and all Damages incurred 
or suffered by the Sellers as a result of such failure or breach.  The provisions of Sections 2.07, 
5.01, 10.04, 10.05 and 10.06 shall survive any termination pursuant to Section 9.01. 
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SECTION 9.03 Exclusive Remedies.  Effective as of Closing, Buyer waives any rights 
and claims Buyer may have against the Sellers, whether in law or in equity, relating to (i) any 
breach of representation, warranty, covenant or agreement contained herein occurring on or prior 
to the Closing or (ii) the Purchased Assets or Assumed Liabilities. 

MISCELLANEOUS 

SECTION 10.01 Notices.  All notices, requests and other communications to any party 
hereunder shall be in writing (including facsimile or email transmission with delivery 
confirmation) and shall be given, 

if to Buyer: 

Stardock Systems, Inc. 
15090 Beck Rd. 
Plymouth, MI 48170 
Attention: Bradley Wardell, CEO 
Fax: 734-927-0678 
Email: brad@stardock.com 
 
with a copy to: 

Asker Perlmuter, PLC 
32000 Northwestern Hwy., Ste. 275 
Farmington Hills, MI 48334 
Attention: Gary E. Perlmuter, Esq. 
Fax: 248-419-5407 
Email: gperlmuter@askerperlmuter.com 
 

if to the Sellers, to: 

Atari, Inc. 
475 Park Avenue South 
12th Floor 
New York, NY 
Attention: Kristen Keller 
Fax: (212) 726-4214 
Email: kristen.keller@atari.com 
 
with a copy to: 

Akin Gump Strauss Hauer & Feld LLP 
One Bryant Park  
Bank of America Tower  
New York, NY 10036-6745 
Attention:  Ira Dizengoff 
Fax: (212) 872-1002 
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Email: idizengoff@akingump.com   
 
and 
 
Akin Gump Strauss Hauer & Feld LLP 
1333 New Hampshire Avenue, N.W.  
Washington, DC 20036-1564 
Attention:  Scott Alberino 
Fax: (202) 887-4288 
Email: salberino@akingump.com   

 
All such notices, requests and other communications shall be deemed received on the date of 
receipt by the recipient thereof if received prior to 5:00 p.m. in the place of receipt and such day 
is a business day in the place of receipt.  Otherwise, any such notice, request or communication 
shall be deemed not to have been received until the next succeeding business day at the place of 
receipt. 

SECTION 10.02 Amendments and Waivers.   

(a) Any provision of this Agreement may be amended or waived if, but only if, such 
amendment or waiver is in writing and is signed, in the case of an amendment, by each party to 
this Agreement or, in the case of a waiver, by the party against whom the waiver is to be 
effective. 

(b) No failure or delay by any party in exercising any right, power or privilege 
hereunder shall operate as a waiver thereof nor shall any single or partial exercise thereof 
preclude any other or further exercise thereof or the exercise of any other right, power or 
privilege.  The rights and remedies herein provided shall be cumulative and not exclusive of any 
rights or remedies provided by law. 

SECTION 10.03 Successors and Assigns.  The provisions of this Agreement shall be 
binding upon and inure to the benefit of the parties hereto and their respective successors and 
assigns; provided that no party may assign, delegate or otherwise transfer any of its rights or 
obligations under this Agreement without the consent of each other party hereto. 

SECTION 10.04 Governing Law.  This Agreement shall be governed by and construed 
in accordance with the law of the State of New York, without regard to the conflicts of law rules 
of such state. 

SECTION 10.05 Jurisdiction.   The parties hereto agree that, during the period from the 
date hereof until the date on which Sellers’ the Chapter 11 Case is closed or dismissed (the 
“Bankruptcy Period”), any suit, action or proceeding seeking to enforce any provision of, or 
based on any matter arising out of or in connection with, this Agreement or the transactions 
contemplated hereby shall be brought exclusively in the Bankruptcy Court.  The Parties further 
agree that, following the Bankruptcy Period, any suit, action or proceeding with respect to this 
Agreement or the transactions contemplated hereby shall be brought against any of the parties 
exclusively in either the United States District Court for the Southern District of New York or 
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any state court of the State of New York located in such district, and each of the parties hereby 
irrevocably consents to the jurisdiction of such court and the Bankruptcy Court (and of the 
appropriate appellate courts therefrom) in any such suit, action or proceeding and irrevocably 
waives, to the fullest extent permitted by law, any objection that it may now or hereafter have to 
the laying of the venue of any such suit, action or proceeding in the such courts or that any such 
suit, action or proceeding which is brought in such courts has been brought in an inconvenient 
forum.  Process in any such suit, action or proceeding may be served on any party anywhere in 
the world, whether within or without the jurisdiction of the Bankruptcy Court, the United States 
District Court for the Southern District of New York or any state court of the State of New York.  
Without limiting the foregoing, each party agrees that service of process on such party as 
provided in Section .01 shall be deemed effective service of process on such party. 

SECTION 10.06 WAIVER OF JURY TRIAL.  EACH OF THE PARTIES HERETO 
HEREBY IRREVOCABLY WAIVES ANY AND ALL RIGHT TO TRIAL BY JURY IN ANY 
LEGAL PROCEEDING ARISING OUT OF OR RELATED TO THIS AGREEMENT OR THE 
TRANSACTIONS CONTEMPLATED HEREBY. 

SECTION 10.07 Counterparts; Third Party Beneficiaries.  This Agreement may be 
signed in any number of counterparts, each of which shall be an original, with the same effect as 
if the signatures thereto and hereto were upon the same instrument.  This Agreement shall 
become effective when each party hereto shall have received a counterpart hereof signed by the 
other party hereto.  No provision of this Agreement is intended to confer upon any Person other 
than the parties hereto any rights or remedies hereunder. 

SECTION 10.08 Specific Performance.  It is understood and agreed by Buyer that 
money damages would be an insufficient remedy for any breach of this Agreement by Buyer and 
as a consequence thereof, after the Bankruptcy Court’s entry of the Approval Order, Sellers shall 
be entitled to specific performance and injunctive or other equitable relief as a remedy for such 
breach, including, without limitation, an order of the Bankruptcy Court or other court of 
competent jurisdiction requiring Buyer to comply promptly with any of its obligations hereunder.  
Sellers shall be entitled to an injunction to enforce specifically the consummation of the 
transactions contemplated herein in a proceeding instituted in any court in the State of New York 
having jurisdiction over the parties and the matter. 

SECTION 10.09 Entire Agreement.  This Agreement and the Confidentiality Agreement 
constitute the entire agreement between the parties with respect to the subject matter of this 
Agreement and supersede all prior agreements and understandings, both oral and written, 
between the parties with respect to the subject matter of this Agreement. 

SECTION 10.10 Bulk Sales Laws.  Buyer hereby waives compliance by the Sellers and 
the Sellers hereby waive compliance by Buyer with the provisions of the “bulk sales”, “bulk 
transfer” or similar laws of any jurisdiction other than any laws which would exempt any of the 
transactions contemplated by this Agreement from any Tax liability which would be imposed but 
for such compliance. 

SECTION 10.11 No Strict Construction.  Buyer, on the one hand, and Sellers, on the 
other hand, participated jointly in the negotiation and drafting of this Agreement, and, in the 
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event an ambiguity or question of intent or interpretation arises, this Agreement shall be 
construed as jointly drafted by Buyer, on the one hand, and Sellers, on the other hand, and no 
presumption or burden of proof shall arise favoring or disfavoring any Party by virtue of the 
authorship of any provision of this Agreement.  Without limitation as to the foregoing, no rule of 
strict construction construing ambiguities against the draftsperson shall be applied against any 
Person with respect to this Agreement. 

SECTION 10.12 Non-Recourse.  No past, present or future director, manager, officer, 
employee, incorporator, member, unitholder, partner or equityholder of any Party hereto shall 
have any liability for any obligations or liabilities of the Parties under this Agreement or any 
other Transaction Document, for any claim based on, in respect of, or by reason of the 
transactions contemplated hereby and thereby, and each Party hereby covenants not to sue any 
past, present or future director, manager, officer, employee, incorporator, member, unitholder, 
partner or equityholder of any other Party for any such claim. 

SECTION 10.13 Severability.  The provisions of this Agreement shall be deemed 
severable, and the invalidity or unenforceability of any provision shall not affect the validity or 
enforceability of the other provisions hereof.  If any provision of this Agreement, or the 
application thereof to any Person or any circumstance, is invalid or unenforceable, (a) a suitable 
and equitable provision shall be substituted therefor in order to carry out, so far as may be valid 
and enforceable, the intent and purpose of such invalid or unenforceable provision and (b) the 
remainder of this Agreement and the application of such provision to other Persons or 
circumstances shall not be affected by such invalidity or unenforceability. 
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