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IN THE UNITED STATES BANKRUPTCY COURT  

FOR THE MIDDLE DISTRICT OF TENNESSEE 

NASHVILLE DIVISION 

In re: 

 

Curae Health, Inc., et al.
1 

 

1721 Midpark Road, Suite B200 

Knoxville, TN 37921 

Debtors. 

) 

) 

) 

) 

) 

) 

) 

Chapter 11 

Case No. 18-05665 

 

Judge Walker 

 

Jointly Administered 

 

MOTION OF DEBTORS FOR ENTRY OF AN AGREED ORDER AUTHORIZING 

(I) ASSUMPTION AND ASSIGNMENT OF THE TCF EQUIPMENT CONTRACT TO 

NORTH MISSISSIPPI HEALTH SERVICES, INC, (II) PAYMENT OF AGREED CURE 

AMOUNT, AND (III) RELATED RELIEF 

 

 The above captioned debtors and debtors-in-possession (collectively, the “Debtors”) in 

the above-captioned jointly administered chapter 11 cases (these “Chapter 11 Cases”), hereby 

submit this motion (the “Motion”) for entry of an agreed order (the “Agreed Order”), in 

substantially the form filed contemporaneously herewith, authorizing the Debtors to assume and 

assign a certain contract with TCF Equipment Finance (“TCF”) to North Mississippi Health 

Services, Inc. (“NMHS”), as described below. In support of this Motion, the Debtors respectfully 

state as follows: 

JURISDICTION 

6. This Court has jurisdiction over this matter pursuant to 28 U.S.C. §§ 157 and 

1334.  This is a core proceeding pursuant to 28 U.S.C. § 157(b).   

7. Venue is proper before this Court pursuant to 28 U.S.C. §§ 1408 and 1409. 

                                                 
1
 The Debtors in these chapter 11 cases, along with the last four digits of each Debtor’s federal tax identification 

number, are Curae Health, Inc. (5638); Amory Regional Medical Center, Inc. (2640); Batesville Regional Medical 

Center, Inc. (7929); and Clarksdale Regional Medical Center, Inc. (4755); Amory Regional Physicians, LLC (5044); 

Batesville Regional Physicians, LLC (4952); Clarksdale Regional Physicians, LLC (5311). 
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8. The statutory basis for the relief requested herein is section 365 of title 11 of the 

United States Code (the “Bankruptcy Code”). 

BACKGROUND 

A.  General Background  

9. On August 24, 2018, (the “Petition Date”), each of the Debtors filed a voluntary 

petition in this Court commencing a case for relief under chapter 11 of the Bankruptcy Code. 

The factual background regarding the Debtors, including their business operations, their capital 

and debt structures, and the events leading to the filing of the Chapter 11 Cases, is set forth in 

detail in the Declaration of Stephen N. Clapp, Chief Executive Officer of Curae Health, Inc., in 

Support of Chapter 11 Petitions and First Day Pleadings [Docket No. 49] and fully incorporated 

herein by reference. The Debtors continue to operate their businesses and manage their 

properties as debtors-in-possession pursuant to §§ 1107(a) and 1108 of the Bankruptcy Code. 

10. On August 29, 2018, the Court entered an order authorizing joint administration 

of these Chapter 11 Cases.  

B. The TCF Contract 

11. In the ordinary course of their business, Debtor Amory Regional Medical Center, 

Inc. (“Amory”) and Flex Financial entered into that certain Short Form Conditional Sale 

Agreement No. 2110028048, dated on or about October 31, 2017, pursuant to which Amory 

agreed to purchase certain equipment and services from Flex Financial (the “Agreement”). A 

true and correct copy of the Agreement is attached hereto as Exhibit A. 

12. Flex Financial has assigned all its rights and interests with respect to the 

Agreement to TCF. 

C. The Sale of Gilmore Medical Center  
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13. On August 31, 2018, the Debtors filed Debtors’ Motion for Entry of an Order (I) 

Authorizing and Approving Bidding Procedures for the Sale of Gilmore Medical Center, (II) 

Authorizing the Sale of Gilmore Medical Center Free and Clear of All Liens, Claims, 

Encumbrances and Other Interests, (III) Approving Stalking Horse Purchaser, Break-up Fee, 

and Overbid Protections, (IV) Establishing Certain Procedures for the Assumption and 

Assignment of Executory Contracts and Unexpired Leases, (V) Scheduling an Auction, (VI) 

Scheduling a Hearing and Objections Deadlines With Respect to the Sale of Gilmore Medical 

Center, (VII) Approving the Form and Manner of Notice Thereof, and (VIII) Granting Related 

Relief [Docket No. 79] (the “Sale Procedures Motion”), seeking to, inter alia, sell all, or 

substantially all, of their assets related to Gilmore Medical Center (the “Gilmore Hospital”). 

14. On September 28, 2018, the Bankruptcy Court entered an order on the Sale 

Procedures Motion (the “Sale Procedures Order”) [Docket No. 260], approving, inter alia, the 

procedures for the assumption and assignment of executory contracts unexpired leases related to 

the sale of Gilmore Medical Center and the form Assumption and Assignment Notice and setting 

a sale hearing for November 27, 2018 (the “Sale Hearing”). 

15. In accordance with the Sale Procedures Order, on October 29, 2018, the Debtors 

filed and served the Notice of: (I) Debtors’ Intent to Assume and Assign Certain Executory 

Contracts, Unexpired Leases of Personal Property, and Unexpired Leases of Nonresidential 

Real Property; and (II) Cure Amounts Related to the Foregoing (the “Assumption and 

Assignment Notice”) [Docket No. 371].  

16. In accordance with the Sale Procedures Order, on November 12, 2018, NMHS 

filed and served the Notice of: (I) Stalking Horse Purchaser’s Intent to Assume and Assign 

Certain Executory Contracts, Unexpired Leases of Personal Property, and Unexpired Leases of 
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Nonresidential Real Property; and (II) Cure Amounts Related to the Foregoing (the “Buyer 

Assumption and Assignment Notice”) [Docket No. 446]. The Agreement was not included on 

Exhibit 1 to the Buyer Assumption and Assignment Notice as a contract that may be assumed 

and assigned to NMHS. 

17. On November 30, 2018, the Court entered the Order (I) Authorizing, Approving, 

and Directing the Sale of Substantially All of the Assets of Gilmore Medical Center to North 

Mississippi Health Services, Inc. Free and Clear of All Liens, Claims, and Encumbrances, and 

Other Interests; (II) Authorizing and Approving the Gilmore APA; (III) Approving the Debtors’ 

Marketing and Sale Process; and (IV) Granting Related Relief [Docket No. 506] (the “Sale 

Order”), pursuant to which the Court approved the sale (the “Sale”) of the Debtors’ Assets, 

including the Premises, to NMHS. 

18. The closing of the Sale occurred on December 31, 2018. 

19. The Agreement was not assumed and assigned to NMHS in connection with the 

Sale of Gilmore Hospital and has not been rejected by the Debtors. 

RELIEF REQUESTED 

20. Debtors seek to assume and assign the Agreement to NMHS, effective as of 

January 1, 2019, and Debtors shall pay $287.51 (the “Agreed Cure Amount”) pursuant to 

section 365 of the Bankruptcy Code. In addition to the Agreed Cure Amount paid to TCF, the 

Purchaser shall pay $5,738.48 to cover post-closing obligations owed under the contract. 

BASIS FOR RELIEF 

21. Section 365 of the Bankruptcy Code permits a debtor-in-possession, with court 

approval, to assume or reject any executory contracts. See, e.g., In re VisionAmerica, Inc., 2001 

WL 1097741, at *3 (Bankr. W.D. Tenn. Sept. 12, 2001); In re Beare Co., 177 B.R. 879, 882 
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(Bankr. W.D. Tenn. 1994); In re Rovine Corp., 5 B.R. 402, 403 (Bankr. W.D. Tenn. 1980); 11 

U.S.C. § 365(a).  

22. “In order for it to be assumed, an executory contract must benefit a debtor’s 

bankruptcy estate , . . . and the assumption of the contract must be an exercise of ‘reasonable 

business judgment.’” In re Beare Co., 177 B.R. 879, 882 (Bankr. W.D. Tenn. 1994) (internal 

citations omitted); Matter of Taylor, 913 F.2d 102 (3
rd

 Cir. 1990); In re Global International 

Airways, 35 B.R. 881 (Bankr. W.D. Mo. 1983). The business judgment test is not a strict 

standard, but merely requires a showing that either the assumption or rejection of a contract will 

benefit a debtor’s estate.  In re Bildisco, 682 F.2d 72, 79 (3
rd

 Cir. 1982), aff’d sub nom. N.L.R.B. 

v. Bildisco & Bildisco, 465 U.S. 513, 104 S. Ct. 1118, 79 L. Ed. 2d 482 (1984); In re Beare Co., 

177 B.R. 879, 882 (Bankr. W.D. Tenn. 1994). 

23. If a debtor-in-possession assumes and assigns an executory contract, the assignee 

“must perform the contract according to its terms, cure any defaults, and provide adequate 

assurance of future performance.” In re Terrell, 892 F.2d 469, 471 (6th Cir. 1989). 

24. Here, assumption and assignment of the Agreement and payment of the Agreed 

Cure Amount is in the best interests of the Debtors and will benefit the Debtors’ estates. 

Following the closing of the Sale of Gilmore Hospital, Debtors continued to incur costs under the 

Agreement. Assumption and assignment of the Agreement to NMHS effective as of January 1, 

2019 will relieve the Debtors’ estates of these post-closing costs. Moreover, NMHS, Debtors, 

and TCF have consented to the assumption and assignment of the Agreement and payment of the 

Agreed Cure Amount and post-sale payments as provided herein. Accordingly, assumption and 

assignment of the Agreement and payment of the Agreed Cure Amount is within the sound 

business judgment of the Debtors because doing so will benefit the Debtors’ estates.  
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 WHEREFORE, the Debtors respectfully request that the Court enter the Agreed Order, 

substantially in the form filed contemporaneously herewith, granting the relief requested in the 

Motion and such other and further relief as may be just and proper. 

Dated:  May 2, 2019    Respectfully submitted,  

 Nashville, Tennessee 

 POLSINELLI PC  

 

/s/ Michael Malone        

 Michael Malone 

 401 Commerce Street, Suite 900  

 Nashville, TN 37219 

 Telephone: (615) 259-1510 

 Facsimile: (615) 259-1573 

 mmalone@polsinelli.com 

 

 -and- 

 

 David E. Gordon (Admitted Pro Hac Vice) 

 Caryn E. Wang (Admitted Pro Hac Vice) 

 1201 West Peachtree Street NW, Suite 1100 

 Atlanta, Georgia 

 Telephone: (404) 253-6000 

 Facsimile: (404) 684-6060 

 dgordon@polsinelli.com  

 cewang@polsinelli.com 

  

     Counsel to the Debtors and  

      Debtors in Possession 
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Exhibit A 

 

The Agreement 
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