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IN THE UNITED STATES BANKRUPTCY COURT
FOR THE MIDDLE DISTRICT OF TENNESSEE

NASHVILLE DIVISION

In re:

Curae Health, Inc., et al.,1

1721 Midpark Road, Suite B200

Knoxville, TN 37921

Debtors.

)

)

)

)

)

)

)

Chapter 11

Case No. 18-05665

Judge Walker

Jointly Administered

GE HFS, LLC’S OBJECTION TO (I) PROPOSED ASSUMPTION OR ASSUMPTION
AND ASSIGNMENT OF LEASES, AND (II) CURE OBLIGATIONS WITH RESPECT
THERETO PURSUANT TO THE NOTICE OF: (I) DEBTORS’ INTENT TO ASSUME

OR ASSIGN CERTAIN EXECUTORY CONTRACTS, UNEXPIRED LEASES OF
PERSONAL PROPERTY, AND UNEXPIRED LEASES OF NONRESIDENTIAL REAL

PROPERTY; AND (II) CURE AMOUNTS RELATED TO THE FOREGOING

GE HFS, LLC (“GE HFS”), a lessor and party-in-interest in the above-captioned

bankruptcy cases, by and through its undersigned counsel, hereby objects to (i) the proposed

assumption or assumption and assignment of GE HFS’s Lease Agreements (as hereinafter

defined), and (ii) the respective cure amounts due with respect to each of the Lease Agreements,

all as more particularly set forth herein. In support of this Objection, GE HFS respectfully

states the following:

I. BACKGROUND FACTS

A. Debtor’s Bankruptcy Case.

1. On or about August 24, 2018, (the “Petition Date”), Batesville Regional Medical

Center, Inc. (“Debtor”) and six of its affiliates (collectively, the “Debtors”) each filed their

respective voluntary petitions under chapter 11 of 11 U.S.C. § 101, et seq. (the “Bankruptcy

1 The Debtors in these chapter 11 cases, along with the last four digits of each Debtor’s federal tax identification
number, are Curae Health, Inc. (5638); Amory Regional Medical Center, Inc. (2640); Batesville Regional Medical
Center, Inc. (7929); and Clarksdale Regional Medical Center, Inc. (4755); Amory Regional Physicians, LLC (5044);
Batesville Regional Physicians, LLC (4952); Clarksdale Regional Physicians, LLC (5311).
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Code”). The Debtors’ cases are being jointly administered under the lead case of Curae Health,

Inc.

2. The Court has jurisdiction over this matter pursuant to 28 U.S.C. § 1334. This

matter is a core proceeding under 28 U.S.C. § 157(b)(2) and venue is proper before this Court

pursuant to 28 U.S.C. §§ 1408 and 1409.

B. Lease Agreements and Prepetition Defaults.

3. Prior to the Petition Date, General Electric Capital Corporation (“GECC”), as

predecessor in interest by assignment to GE HFS, and Health Management Associates, Inc.

(“HMA”) entered into (a) that certain Master Lease Agreement dated as of November 6, 2006

(together with all other exhibits, attachments, addenda, amendments and modifications thereto,

the “2006 MLA”), and the following equipment schedules thereto: (i) that certain Equipment

Schedule dated as of October 10, 2011 (together with all other exhibits, attachments, addenda,

amendments and modifications thereto, the “8700640 Schedule”), identified as Internal Contract

Ref. # 8700640-001, (ii) that certain Equipment Schedule dated as of November 15, 2011

(together with all other exhibits, attachments, addenda, amendments and modifications thereto,

the “8706597 Schedule”), identified as Internal Contract Ref. # 8706597-001, and (iii) that

certain Equipment Schedule dated as of November 18, 2011 (together with all other exhibits,

attachments, addenda, amendments and modifications thereto, the “8707269 Schedule”),

identified as Internal Contract Ref. # 8707269-001; and (b) that certain Master Lease Agreement

dated as of January 10, 2012 (together with all other exhibits, attachments, addenda,

amendments and modifications thereto, the “2012 MLA”), and that certain Equipment Schedule

thereto dated as of September 9, 2013 (together with all other exhibits, attachments, addenda,
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amendments and modifications thereto, the “9716506 Schedule”), identified as Internal Contract

Ref. # 9715506-001.

4. True and correct copies of the 2006 MLA, 8700640 Schedule, 8706597

Schedule, and the 8707269 Schedule are attached as Exhibit A hereto and is incorporated herein

by this reference. True and correct copies of the 2012 MLA and 9716506 Schedule are attached

as Exhibit B hereto and is incorporated herein by this reference.

5. Pursuant to the 2006 MLA and 8700640 Schedule, GE HFS, as successor in

interest by assignment from GECC, leased certain medical equipment consisting of six (6) GE

Healthcare GE Coro Fetal Monitors and Accessories (with all accessories, additions,

replacements and attachments thereto, the “8700640 Equipment”) owned by GE HFS to HMA.

Upon information and belief, the 8700640 Equipment is located at the hospital operated at 303

Medical Center Drive, Batesville, Mississippi 38606 (the “Batesville Hospital”).

6. Pursuant to the 2006 MLA and 8706597 Schedule, GE HFS, as successor in

interest by assignment from GECC, leased certain medical equipment consisting of six (6) GE

Healthcare GE Dash 4000 Monitors and Accessories (with all accessories, additions,

replacements and attachments thereto, the “8706597 Equipment”) owned by GE HFS to HMA.

Upon information and belief, the 8706597 Equipment is located at the hospital operated at the

Batesville Hospital.

7. Pursuant to the 2006 MLA and 8707269 Schedule, GE HFS, as successor in

interest by assignment from GECC, leased certain medical equipment consisting of six (6) Hill-

Rom SPO2RT Bed Systems (with all accessories, additions, replacements and attachments

thereto, the “8707269 Equipment”) owned by GE HFS to HMA. Upon information and belief,

the 8707269 Equipment is located at the hospital operated at the Batesville Hospital.
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8. Pursuant to the 2012 MLA and 9716506 Schedule, GE HFS, as successor in

interest by assignment from GECC, leased certain medical equipment consisting of one (1) GE

Healthcare Millenium MG Nuclear Camera with Xeleris 3 Workstation and one (1) GE

Healthcare Case V6.7 Treadmill & Accessories (together and collectively with all accessories,

additions, replacements and attachments thereto, the “9716506 Equipment”) owned by GE HFS

to HMA. Upon information and belief, the 9716506 Equipment is located at the Batesville

Hospital.

9. Subsequent to entering into the (a) 2006 MLA, 8700640 Schedule, 8706597

Schedule, and the 8707269 Schedule and (b) 2012 MLA and 9716506 Schedule (together, the

“Lease Agreements”), HMA was acquired by CHS/Community Health Systems, Inc. (“CHS”)

in early 2014.

10. Upon information and belief, Debtor (a) acquired the Batesville Hospital from

CHS in early 2017, (b) is currently in possession of the 8700640 Equipment, the 8706597

Equipment, the 8707269 Equipment and the 9716506 Equipment (collectively, the

“Equipment”) and uses the Equipment in the operation of the Batesville Hospital, and (c)

assumed and took assignment of the obligations under the Lease Agreements from HMA in

connection with Debtor’s acquisition of the Batesville Hospital. Although GE HFS’s prior

written consent is required with respect to any assumption or assignment of each of the Lease

Agreements, such consent was not requested from or provided by GE HFS in connection with

the assignment between HMA and Debtor with respect to the Lease Agreements. See Exhibit A

at §§ 10(a)(iii) and 17; and Exhibit B at §§ 10(a)(iii) and 17.
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11. Debtor repeatedly defaulted under the Lease Agreements, inter alia, prior to the

Petition Date by failing and refusing to pay the rental installments and other sums required to be

paid thereunder. See Exhibit A. at § 10(a)(i); and Exhibit B at § 10(a)(i).

C. The Potential Assumption and Assignment of the Lease Agreements.

12. On November 6, 2018, the Debtors filed that certain Debtors’ Motion for Entry

of an Order (I) Authorizing and Approving Bidding Procedures for the Sale of Panola Medical

Center, (II) Authorizing the Sale of Panola Medical Center Free and Clear of All Liens, Claims,

Encumbrances and Other Interests, (III) Approving Stalking Horse Purchaser, Break-up Fee,

and Overbid Protections, (IV) Establishing Certain Procedures for the Assumption and

Assignment of Executory Contracts and Unexpired Leases, (V) Scheduling an Auction, (VI)

Scheduling a Hearing and Objections Deadlines With Respect to the Sale of Panola Medical

Center, (VII) Approving the Form and Manner of Notice Thereof, and (VIII) Granting Related

Relief [Docket No. 401].

13. On November 30, 2018, the Court entered its Order (I) Authorizing and

Approving Bidding Procedures for the Sale of Panola Medical Center, (II) Authorizing the Sale

of Panola Medical Center Free and Clear of All Liens, Claims, Encumbrances and Other

Interests, (III) Approving Stalking Horse Purchaser, Break-up Fee, and Overbid Protections,

(IV) Establishing Certain Procedures for the Assumption and Assignment of Executory

Contracts and Unexpired Leases, (V) Scheduling an Auction, (VI) Scheduling a Hearing and

Objections Deadlines With Respect to the Sale of Panola Medical Center, (VII) Approving the

Form and Manner of Notice Thereof, and (VIII) Granting Related Relief [Docket No. 507] (the

“Sales Procedure Order”).
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14. Pursuant to the Sales Procedure Order, on November 30, 2018, the Debtors filed

that certain Notice of: (I) Debtors’ Intent to Assume and Assign Certain Executory Contracts,

Unexpired Leases of Personal Property, and Unexpired Leases of Nonresidential Real

Property; and (II) Cure Amounts Related to the Foregoing [Docket No. 513] (the “Cure

Notice”).

15. Pursuant to the Cure Notice, the Debtors assert that $0.00 is the required amount

to cure all defaults under the Lease Agreements. See Cure Notice, pp. 73-4.

II. OBJECTION

16. As of December 10, 2018, monetary defaults exist under both of the Lease

Agreements. The known, existing monetary defaults and obligations due and delinquent as of

such date are as follows:

A. $12,313.80 under the 2006 MLA and 8700640 Schedule, which

consists of (i) $9,656.70 in past due rent installments, (ii) $2,292.41 in unpaid

sales taxes on such rent installments, (iii) $95.68 in unpaid property taxes on the

8700640 Equipment, and (iv) $269.01 in outstanding late fees associated with the

rent installments; a

B. $10,644.83 under the 2006 MLA and 8706597 Schedule, which

consists of (i) $8,031.01 in past due rent installments, (ii) $2,083.29 in unpaid

sales taxes on such rent installments, (iii) $115.77 in unpaid property taxes on the

8706597 Equipment, and (iv) $414.76 in outstanding late fees associated with

rent installments;

C. $15,275.81 under the 2006 MLA and 8707269 Schedule, which

consists of (i) $11,718.12 in past due rent installments, (ii) $2,973.08 in unpaid
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sales taxes on such rent installments, (iii) $134.63 in unpaid property taxes on the

8707269 Equipment, and (iv) $449.98 in outstanding late fees associated with

rent installments; and

D. $26,230.01 under the 2012 MLA and 9716506 Schedule, which

consists of (i) $19,205.26 in past due rent installments, (ii) $4,447.20 in unpaid

sales taxes on such rent installments, (iii) $670.91 in unpaid property taxes on the

9716506 Equipment, and (iv) $1,906.64 in outstanding late fees associated with

rent installments.

17. Additionally, rent and other monetary obligations will become due and owing

pursuant to the Lease Agreements from and after the date hereof and must be paid by Debtor

when due or paid in connection with any assumption or assumption and assignment of the

respective Lease Agreements. The cure obligation under section 365(b)(1) of the Bankruptcy

Code mandates that an assumption or assumption and assignment of any of the Lease

Agreements be barred unless all rent, charges, fines and other monetary obligations that become

due pursuant to the respective Lease Agreements from and after the date hereof (a) are paid

when due, or (b) are paid in full in connection with an assumption or assumption and

assignment of the respective Lease Agreements.

18. Further, additional monetary obligations may have accrued pursuant to respective

Lease Agreements but have not yet become the subject of an invoice or statement and may not

become due prior to the entry of an order approving the assumption or assumption and

assignment of such Lease Agreement. A non-exclusive example of such accrued, but not yet

due, obligations are personal property taxes, which must be paid by Debtor pursuant to the

Lease Agreements. Debtor, and any proposed assignee, must acknowledge, and any order
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approving cure amounts and the assumption or assumption and assignment of any or all of the

Lease Agreements must provide, that Debtor or any proposed assignee shall be liable for all

amounts that have accrued but have not become the subject of a statement or other invoice prior

to the date hereof, without regard to whether such amounts are attributable to a prepetition or

postpetition period. GE HFS objects to any assumption or assumption and assignment of any of

the Lease Agreements to the extent that the order approving any such assumption or assumption

and assignment of the respective Lease Agreements does not obligate Debtor or any assignee to

pay all obligations that have accrued under the Lease Agreements but have not yet become due

and payable prior to the date an order is entered approving the assumption or assumption and

assignment of such Lease Agreement(s) as and when the same come due.

19. GE HFS additionally asserts its right pursuant to section 365(b)(1)(B) of the

Bankruptcy Code to be reimbursed as part of the cure amounts for all of its actual pecuniary

losses including, but not limited to, reasonable attorneys’ fees and costs expended with regard to

Debtor’s bankruptcy proceedings. See Exhibit A at § 10(d); and Exhibit B at § 10(d). GE HFS

objects to any assumption or assumption and assignment of the Lease Agreements to the extent

that all cure amounts are not immediately paid in full in advance of any assumption or

assumption and assignment of such Lease Agreement(s), including all of its actual pecuniary

losses including, but not limited to, reasonable attorneys’ fees and costs expended with regard to

Debtor’s bankruptcy proceedings.

20. Each of the Lease Agreements also provides that Debtor must indemnify and

hold GE HFS harmless with regard to any and all claims suffered by GE HFS and arising from

Debtor’s use and possession of the Equipment. See Exhibit A at § 11; and Exhibit B at § 11.

Debtor and any assignee of the Lease Agreements must assume all indemnification liabilities set
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forth in the respective Lease Agreements and Debtor must be required to evidence, or obtain,

adequate insurance in order to guaranty that its indemnity responsibilities will be met. Claims

for indemnity may include, but are not limited to, claims for personal injuries which occur in

connection with the Equipment where Debtor or GE HFS is joined as a party defendant, damage

and destruction to the Equipment by Debtor or its agents, or claims for environmental damage

or environmental cleanup. GE HFS objects to any assumption or assumption and assignment of

the Lease Agreements to the extent any order approving such assumption or assumption and

assignment does not obligate Debtor or any assignee of the respective Lease Agreements to be

responsible for all indemnification liabilities or obligate Debtor to otherwise provide assurance

that such indemnification obligations will be satisfied.

21. Because Debtor has failed to demonstrate that any assumption or assumption and

assignment of any or all of the Lease Agreements will fully comply with all of the requirements

of section 365(b) of the Bankruptcy Code, including, but not limited to, a cure of all defaults,

none of the Lease Agreements can be assumed or assigned and GE HFS objects to any

assumption or assumption and assignment of any of the Lease Agreements.

III. RESERVATION OF RIGHTS

22. Nothing herein shall otherwise limit GE HFS’s right to file a proof of claim or

amend an existing filed proof of claim in the above-titled case for any prepetition amounts

outstanding or additional postpetition amounts that accrue under any of the Lease Agreements

or any damages arising from the rejection of any or all of the Lease Agreements, or otherwise

waive, limit, or prejudice GE HFS’s rights and remedies under and pursuant to the Lease

Agreements, the Bankruptcy Code, or other applicable law.
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IV. CONCLUSION

23. WHEREFORE, for the reasons set forth above, GE HFS respectfully requests

that the Court:

A. Deny assumption and assignment of any of the Lease Agreements unless

(1) all rent, charges, fines and other monetary obligations that become due pursuant to

the respective Lease Agreements from and after the date hereof are paid when due, or

are paid in full in connection with an assumption and assignment of such Lease

Agreement(s), (2) the order approving cure amounts and the assumption and assignment

of any or all of the Lease Agreements provides that Debtor or any proposed assignee

shall be liable for all amounts under or pursuant to the Lease Agreements that have

accrued but have not become the subject of a statement or other invoice prior to the date

hereof without regard to whether such amounts are attributable to a prepetition or

postpetition period, (3) all of GE HFS’s actual pecuniary losses including, but not

limited to, reasonable attorneys’ fees and costs expended with regard to Debtor’s

bankruptcy proceedings, are immediately paid in full as cure amounts, in advance of any

assumption of any or all of the Lease Agreements, and (4) the order approving the

assumption and assignment of any or all of the Lease Agreements provides that Debtor

or any assignee of such Lease Agreement(s) are responsible for all indemnification

liabilities or obligates Debtor to otherwise provide assurance that such indemnification

obligations will be satisfied; and

B. Grant such other and further relief as may be just and required under all

of the circumstances.
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Dated this 12th day of December, 2018.

Respectfully Submitted,

KUTAK ROCK LLP

By: /s/ Lisa M. Peters
Lisa M. Peters, Esq. (admitted pro hac vice)
KUTAK ROCK LLP
1650 Farnam Street
Omaha, Nebraska 68102
Telephone: (402) 346-6000
Facsimile: (402) 346-1148
Email: lisa.peters@kutakrock.com

– and –

Shane G. Ramsey (BPR # 35528)
NELSON MULLINS RILEY &
SCARBOROUGH, LLP
150 Fourth Avenue, North, Suite 1100
Nashville, Tennessee 37219
Telephone: (615) 664-5355
Facsimile: (615) 664-5399
Email: shane.ramsey@nelsonmullins.com

Counsel for Creditor GE HFS, LLC

Case 3:18-bk-05665    Doc 550    Filed 12/12/18    Entered 12/12/18 08:23:17    Desc Main
 Document      Page 11 of 40



4812-3381-9778.1

EXHIBIT A

2006 MLA, 8700640 SCHEDULE, 8706597 SCHEDULE, AND 8707269 SCHEDULE

[SEE ATTACHED]
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EXHIBIT B

2012 MLA AND 9716506 SCHEDULE

[SEE ATTACHED]
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CERTIFICATE OF SERVICE

The undersigned hereby certifies that a true and correct copy of the above and foregoing

Objection to (I) Proposed Assumption and Assignment of Leases, and (II) Cure Obligations

With Respect Thereto Pursuant to the Notice of: (I) Debtors’ Intent to Assume or Assign Certain

Executory Contracts, Unexpired Leases of Nonresidential Real Property; and (II) Cure

Amounts Related to the Foregoing was sent electronically via this Court’s CM/ECF System

upon all registered users and/or via First Class U.S. Mail, postage prepaid, to those parties listed

below on this 12th day of December, 2018.

David E. Gordon Esq.
Caryn E. Wang, Esq.
POLSINELLI PC
One Atlantic Center, Fourteenth Floor
1201 W. Peachtree Street, NW
Atlanta, GA 30309-3471
dgordon@polsinelli.com
cewang@polsinelli.com

Counsel to the Debtors

Megan R. Seliber, Esq.
Office of the United States Trustee
701 Broadway, Suite 318
Nashville, TN 37203
megan.seliber@usdoj.gov

Office of the United States Trustee

David E. Lemke, Esq.
Katie G. Stenberg, Esq.
WALLER LANSDEN DORTCH & DAVIS, LLP
511 Union Street, Suite 2700
Nashville, Tennessee 37219
david.lemke@wallerlaw.com
katie.stenberg@wallerlaw.com

Counsel to MidCap Financial

Andrew H. Sherman, Esq.
SILLS CUMMIS & GROSS PC
1 Riverfront Plaza
Newark, NJ 07102
Email: asherman@sillscummis.com

Counsel to the Official Committee of
Unsecured Creditors

Quentin Whitwell, Esq.
HARPER WHITWELL PLLC
800 College Hill Road #5201
Oxford, Mississippi 38655
Email: quentin@harperwhitwell.com

Counsel to the Stalking Horse Purchaser

Michael Malone
POLSINELLI PC
401 Commerce Street, Suite 900
Nashville, TN 37219
Telephone: (615) 259-1510
Facsimile: (615) 259-1573
mmalone@polsinelli.com

Counsel to the Debtors
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David G. Thompson
NEAL & HARWELL, PLC
1201 Demonbreun Street, Suite 1000
Nashville, Tennessee 37203
Email: dthompson@nealharwell.com

Counsel to ServisFirst Bank

/s/ Lisa M. Peters
Lisa M. Peters
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