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IN THE UNITED STATES BANKRUPTCY COURT 
FOR THE MIDDLE DISTRICT OF TENNESSEE 

NASHVILLE DIVISION 
 

In re: ) Chapter 11 
 ) Case No. 18-05665 
Curae Health, Inc., et al.1 )  
 )  
1721 Midpark Road, Suite B200 ) Judge Walker 
Knoxville, TN  37921 ) 
 Debtors. ) Jointly Administered 
         
 

DRAYER PHYSICAL THERAPY INSTITUTE, LLC'S LIMITED OBJECTION TO 
REJECTION OF LEASE, NOTICE OF ELECTION TO RETAIN ITS RIGHTS UNDER 

THE LEASE PURSUANT TO 11 U.S.C. §365(h)(1)(A)(ii) AND OFFSET ANY DAMAGES 
FOR NONPERFORMANCE OF ANY OBLIGATIONS UNDER THE LEASE 

PURSUANT TO 11 U.S.C. §365(h)(1)(B) 
         
 
 COMES NOW, Drayer Physical Therapy Institute, LLC d/b/a Elite Physical Therapy 

("Drayer"), by and through the undersigned counsel, and hereby files this Limited Objection to 

Rejection of Lease, Notice of Election to Retain its Rights Under the Lease Pursuant to 11 U.S.C. 

§365(h)(1)(A)(ii) and Offset any Damages for Nonperformance of any Obligations Under the 

Lease Pursuant to 11 U.S.C. §365(h)(1)(B) (the "Objection").  As grounds therefore, Drayer 

states as follows: 

JURISDICTION AND VENUE 

1. This Court has jurisdiction to consider this Objection under 28 U.S.C. §§ 157 and 

1334. This is a core proceeding under 28 U.S.C. § 157(b). Venue of these cases and the 

Objection in this district is proper under 28 U.S.C. §§ 1408 and 1409. 

                                                 
1The Debtors in these chapter 11 cases, along with the last four digits of each Debtor's federal tax identification 
number, are Curae Health, Inc. (5638); Amory Regional Medical Center, Inc. (2640); Batesville Regional Medical 
Center, Inc. (7929); and Clarksdale Regional Medical Center, Inc. (4755); Amory Regional Physicians, LLC (5044); 
Batesville Regional Physicians, LLC (4952); Clarksdale Regional Physicians, LLC (5311). 
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2. The statutory predicates for the relief requested herein are sections 105(a) and 

365(h) of title 11 of the United States Code, 11 U.S.C. §§ 101 et seq. (the "Bankruptcy Code") 

and Rules 6006(f) and 9014 of the Federal Rules of Bankruptcy Procedure. 

BACKGROUND  

The Lease 

3. On or about May 1, 2018, the debtor, Amory Regional Medical Center, Inc. d/b/a 

Gilmore Medical Hospital ("Gilmore"), as landlord, and Drayer, as tenant, entered into that 

certain Medical Office Building Lease (the "Lease") for the lease of Suite A, on a full-time basis, 

and the Therapy Pool, on a part-time basis, containing 5,684 rentable square feet and 306 

rentable square feet (collectively, the "Premises") located in the Sports and Fitness Pavilion and 

Physical Therapy at 1111 Earl Frye Boulevard, Amory, Mississippi. A copy of the Lease is 

attached hereto as Exhibit A and incorporated by reference. 

4. The term of the Lease commenced on May 1, 2018, and terminates on April 30, 

2021 (the "Expiration Date") (Exh. A, § 2). 

5. The monthly rental payments under the Lease is $8,488.15 (the "Rent") (Id., § 4). 

6. Section 32 of the Lease requires that all notices be given to Drayer at the 

following addresses: 

Drayer Physical Therapy Institute, LLC 
8205 Presidents Drive 
2nd Floor 
Hummelstown, PA 17306 
Attention: President 
 
with copy to: 
Upstream Rehabilitation, Inc. 
1200 Corporate Drive, Suite 400 
Birmingham, AL 35242 
Attention:  Brian G. Wilson, Esq. 
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(Id., § 32). 
 

7. At all times prior to and since the Petition Date, Drayer has continued to use and 

occupy the Premises in accordance with the terms of the Lease. 

The Bankruptcy Case 

8. On August 24, 2018 (the "Petition Date"), each of the Debtors filed a voluntary 

petition in this Court commencing a case for relief under chapter 11 of the Bankruptcy Code (the 

"Chapter 11 Cases").  

9. On August 31, 2018, the Debtors filed their Motion for Entry of an Order (I) 

Authorizing and Approving Bidding Procedures for the Sale of Gilmore Medical Center, (II) 

Authorizing the Sale of Gilmore Medical Center Free and Clear of All Liens, Claims, 

Encumbrances and Other Interests, (III) Approving Stalking Horse Purchaser, Break-up Fee, 

and Overbid Protections, (IV) Establishing Certain Procedures for the Assumption and 

Assignment of Executory Contracts and Unexpired Leases, (V) Scheduling an Auction, (VI) 

Scheduling a Hearing and Objection Deadlines with Respect to the Sale of Gilmore Medical 

Center, (V11) Approving the Form and Manner of Notice thereof and (VIII) Circuiting Related 

Relief [Doc. No. 79] (the "Sale Motion"), pursuant to which the Debtors sought to sell the 

Debtors' Assets located in Amory, Mississippi. 

10. On September 28, 2018, the Court entered the Order (I) Authorizing and 

Approving Bidding Procedures for the Sale of Gilmore Medical Center, (II) Authorizing the Sale 

of Gilmore Medical Center Free and Clear of All Liens, Claims, Encumbrances and Other 

Interests, (III) Approving Stalking Horse Purchaser, Break-up Fee, and Overbid Protections, 

(IV) Establishing Procedures for the Assumption and Assignment of Executory Contracts and 

Unexpired Leases, (V) Scheduling an Auction, (VI) Scheduling a Hearing and Objection 
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Deadlines with Respect to the Sale of Gilmore Medical Center, (VII) Approving the Form and 

Manner of Notice Thereof and (VIII) Granting Related Relief [Doc. No. 260] (the "Bid 

Procedures Order"). 

11. In accordance with the Bid Procedures Order, on October 29, 2018, the Debtors 

filed and served the Notice of (I) Debtors' intent to Assume and Assign Certain Executory 

Contracts, Unexpired Leases of Personal Property, and Unexpired Leases of Nonresidential 

Real Property; and (II) Cure Amounts Related to the Foregoing (the "Assumption and 

Assignment Notice") [Doc. No. 371], pursuant to which the Debtors identified certain executory 

contracts and unexpired leases on Exhibit 1 thereto that the Debtors may assume and assign in 

connection with the sale of the Debtors' Assets. The Lease was included on Exhibit 1 as an 

unexpired lease that the Debtors may assume or assign. 

12. On November 30, 2018, the Court entered the Order (I) Authorizing, Approving, 

and Directing the Sale of Substantially All of the Assets of Gilmore Medical Center to North 

Mississippi Health Services, Inc. Free and Clear of All Liens, Claims, and Encumbrances, and 

Other Interests; (II) Authorizing and Approving the Gilmore APA; (III) Approving the Debtors' 

Marketing and Sale Process; and (IV) Granting Related Relief  [Doc. No. 506] (the "Sale 

Order"), pursuant to which the Court approved the sale (the "Sale") of the Debtors' Assets to 

North Mississippi Health Services, Inc. (the "Buyer"). The Sale Order does not contain any 

provisions relating to the rejection of executory contracts and unexpired leases. 

13. On December 26, 2018, the Buyer delivered written notice to Drayer at 2429 N. 

5th Street, Columbus, Mississippi 39705 and 1111 Earl Frye Blvd., Amory, Mississippi 38821 

that it will not assume the Lease and that pursuant to bankruptcy law, the Lease is rejected and 

not assumed by the Buyer's new entity, Monroe Health Services, Inc. ("MHSI") (the "Notice"). 
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Despite the fact that a copy of the Lease was attached to the Notice, the Notice was not provided 

to Drayer at the addresses and to the attention of persons required in Section 32 of the Lease. A 

copy of the Notice is attached hereto as Exhibit B and incorporated by reference. 

14. The Notice further provided that MHSI would allow Drayer to continue to lease 

the space for an additional thirty (30) days at the rate agreed upon in the Lease. (Exh. B).  

15. On December 31, 2018, via written correspondence, Drayer advised the Buyer 

that the Notice was not delivered to Drayer as required by Section 32 of the Lease and that the 

Notice was the first notice that Drayer had received regarding the Bankruptcy Cases and/or any 

action related to the Lease.  Drayer further informed the Buyer of its objection to the termination 

of the Lease and its tenancy prior to the Expiration Date. A copy of the December 31, 2018, 

correspondence is attached here to as Exhibit C and is incorporated by reference. 

16. On December 31, 2018, the Buyer filed its Notice of Stalking Horse Purchaser's 

Removal of Certain Executory Contracts and Unexpired Leases [Doc. No. 606] (the "Notice of 

Removal"), identifying certain executory contracts and unexpired leases that would not be 

assumed and assigned to Buyer in connection with the Sale. The Lease is not listed on the Notice 

of Removal.   

17. On January 3, 2019, the Debtors filed their First Omnibus Motion for Entry of an 

Order (I) Authorizing the Debtors to Reject Certain Executory Contracts and Unexpired Leases 

and (II) Granting Related Relief [Doc. No. 620] (the "Rejection Motion"). The deadline to object 

to the Rejection Motion is January 24, 2019. If a timely response is filed, a hearing will be held 

on the Motion on February 5, 2019. The Lease is not identified on Exhibit 1 to the Rejection 

Motion as an unexpired lease that the Debtors seek to reject. 
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18. Drayer asserts that, to date, the Lease has not been rejected. However, to the 

extent that the Debtors and Buyer maintain that the Lease has been rejected by the Sale Order or 

operation of law,2 Drayer avers that it received insufficient notice of the alleged rejection.   

19. Drayer files this limited Objection to protect its rights under the Lease and the 

Bankruptcy Code including, without limitation, its rights pursuant to section 365(h)(1)(A)(ii) to 

the continued possession of the Premises until the Expiration Date, and in accordance with 

section  365(h)(1)(B) to offset any damages caused by the Debtors' or Buyer's nonperformance 

of any obligation under the Lease against the Rent. 

BASIS FOR RELIEF 
 

 A. Pursuant to Bankruptcy Code Section 365(h)(1)(A)(ii), Drayer is Entitled to 
Retain its Rights under the Lease - including its right to continued possession - until the 
Expiration Date. 
   
 Bankruptcy Code section 365(h)(1)(A) makes special provision for rejected leases under 

which the debtor is the lessor. This subsection provides: 

(i) if the rejection by the trustee amounts to such a breach as would entitle the 
lessee to treat such lease as terminated by virtue of its terms, applicable 
nonbankruptcy law, or any agreement made by the lessee, then the lessee under 
such lease may treat such lease as terminated by the rejection; or 

                                                 
2Bankruptcy Code section 365(d)(4)(A), which provides that an unexpired lease of nonresidential real 
property under which the debtor is the lessee shall be deemed rejected … the earlier of the date that is 120 
days after the petition date or the order confirming a plan, is not applicable to the instant case because 
Gilmore is the lessor, under the Lease, not the lessee.  See also John Hilsman Inv., LLC v. Quality Prop., 
LLC, 505 B.R. 105 (N.D. Ala. 2013), aff'd 572 Fed. App'x 768 (11th Cir. 2014)("[a]fter conducting a study 
of the meaning of “lessee” as used in § 365(d)(4), the court agrees with Quality that § 365(d)(4) does not 
apply to Supermarkets' relationship to the Lease. By its terms § 365(d)(4) applies only to an 'unexpired 
lease of nonresidential real property under which the debtor is the lessee.' (emphasis added). If 
Supermarkets were not 'the lessee' under the Lease at the time it rejected the Lease, § 365(d)(4) would not 
apply"); In re Dumas, 392 B.R. 204 (Bankr. D.S.C. 2008)(The language [in section 365(d)(4)(A)] “an 
unexpired lease of nonresidential real property under which the debtor is the lessee ” is determinative to 
this issue. Debtor is not the lessee and he may not assume or reject the lease at issue); In re BCE W, L.P., 
264 B.R. 578 (9th Cir. 2001)(applying similar analysis to section 365(d)((3) and stating"[b]ankruptcy 
statute requiring trustee or debtor-in-possession to timely perform debtor's obligations under any unexpired, 
nonresidential lease was limited in its application to debtor's obligations as lessee, and did not apply to 
Chapter 11 debtor's obligation, as sublessor …."). 

Case 3:18-bk-05665    Doc 676    Filed 01/16/19    Entered 01/16/19 16:45:22    Desc Main
 Document      Page 6 of 34



 

7 
 
4811-9380-5701v1 
2936608-000002 01/16/2019 

(ii) if the term of such lease has commenced, the lessee may retain its rights under 
such lease (including rights such as those relating to the amount and timing of 
payment of rent and other amounts payable by the lessee and any right of use, 
possession, quiet enjoyment, subletting, assignment, or hypothecation) that are in 
or appurtenant to the real property for the balance of the term of such lease and 
for any renewal or extension of such rights to the extent that such rights are 
enforceable under applicable nonbankruptcy law. 

11 U.S.C. § 365(h)(1)(A).  

 The crux of Bankruptcy Code section 365(h)(A)(1) is that the rejection of an unexpired 

lease leaves a non-debtor lessee with two options: (1) treat the lease as terminated (and make a 

claim against the estate for any breach) (section 365(h)(1)(A)(i)), or (2) retain any rights—

including a right of continued possession—to the extent those rights are enforceable outside of 

bankruptcy (section 365(h)(1)(A)(ii)). In accordance with Bankruptcy Code section 

365(h)(1)(A)(ii)), Drayer elects to retain its rights under the Lease - including its right to 

continued possession - until the Expiration Date.  

 B. Drayer's Rights Under Bankruptcy Code Section 365(h)(1)(A)(ii) Were Not 
Extinguished in the Sale. 
 
 Drayer's rights under Bankruptcy Code section 365(h)(1)(A)(ii) were not terminated by 

the Sale. The majority of bankruptcy courts have held that a lessee's rights under a rejected lease 

cannot be extinguished by a sale free and clear. See In re Zota Petroleums, LLC, 482 B.R. 154 

(Bankr. E.D. Va. 2012)(concluding that the rights of a lessee may not be extinguished by a § 363 

sale); In re Haskell LP, 321 B.R. 1 (Bankr. D. Mass. 2005)(holding that debtor-landlord could 

not sell its real estate free and clear of tenant's leasehold interest); In re Churchill Props. III, Ltd. 

P'ship, 197 B.R. 283 (Bankr. N.D. Ill. 1996); In re Taylor, 198 B.R. 142, 165 (Bankr. D.S.C. 

1996); In re Samaritan Alliance, LLC, No. 07-50735, 2007 WL 4162918 (Bankr. E.D. Ky. Nov. 

21, 2007)(holding that sublessee was entitled to the protections of section 365(h) after a section 

363 sale was ordered); In re Revel AC Inc., 802 F.3d 558, 575 (3rd Cir. 2015) (“tenant who 
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makes an election under [§ 365(h)] is ‘entitled to remain under the same rental terms as set forth 

in the lease.’”).3 

 Two courts within the Sixth Circuit have addressed the applicability of section 

365(h)(1)(A)(ii) and held that upon rejection a non-debtor lessee could elect to retain its rights 

under the lease. In the case  In re Samaritan Alliance, LLC, No. 07-50735, 2007 WL 4162918 

(Bankr. E.D. Ky. Nov. 21, 2007), the Bankruptcy Court for the Eastern District of Kentucky 

ruled that the lessee's rights to stay via section 365(h) trump the debtor's rights to sell the 

property free and clear. The purchaser, among other things, maintained that the sale caused the 

leasehold interest of the debtor to pass to it free and clear of the sublease. The court adopted the 

majority approach and found that the § 365(h) rights of the sublessee survived the § 363 sale. 

Specifically, the Samaritan court held: 

 The court finds the reasoning in Haskell instructive, and agrees with its 
conclusion that section 365(h) is applicable in the context of a section 363(f) sale. 
Cardinal Hill's possessory interest in the Hospital property and the rights 
appurtenant thereto, as embodied in the SNF Lease, are preserved by section 
365(h). The court will therefore grant Cardinal Hill's request that it enter an order 
finding that Cardinal Hill has full section 365(h) rights to continue in possession 
of the leased premises and to operate the SNF Unit through the full term of the 
SNF Lease. 

Samaritan, 2007 WL 4162918, at *4. 

 More recently, in another Eastern District of Kentucky bankruptcy case, Parr v. The 

Lamar Co., LLC, No. 13-50721, AP No. 14-5011 (Bankr. E.D. Ky. Sept. 8, 2014), the court 

addressed the issue of whether a lease to erect and maintain a billboard on commercial property 

was a real property lease entitled to the protections of Bankruptcy Code section 365(h)(1)(A)(ii).  

In this case, the trustee sought an order authorizing it to sell property pursuant to section 363(f) 
                                                 
3But see In Precision Indus., Inc. v. Qualitech Steel SBQ, LLC (In re Qualitech Steel Corp. & Qualitech Steel 
Holdings Corp.), 327 F.3d 537 (7th Cir. 2003); Pinnacle Rest. at Big Sky, LLC v. CH SP Acquisitions, LLC (In the 
Matter of Spanish Peaks Holdings II, LLC), 872 F.3d 892 (9th Cir. 2017); Dischi & Sons v. Bay Condos LLC, 510 
B.R. 696 (S.D.N.Y. 2014). 
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and requiring the lessee to remove its pole and sign. The lessee maintained that it was entitled to 

retain its rights sign lease under 365(h)(1)(A)(ii).  The court agreed with the lessee and held that 

the sign lease was a lease of non-residential real property under which the debtor was the lessor; 

thus, upon rejection, the lessee could elect to retain its rights under the rejected sign lease under 

§ 365(h). Parr, 2014 WL 4417828, at *4.  

 Based upon the majority of precedent, Drayer avers that its rights under the Lease were 

not extinguished in the Sale and, in accordance with Bankruptcy Code section 365(h)(1)(A)(ii), it 

is entitled to remain in continued possession of the Premises until the Expiration Date. 

C. Pursuant to Bankruptcy Code Section 365(h)(1)(B), Drayer may Offset any 
Damages Caused by the Debtors' or Buyer's Nonperformance of any Obligation under the 
Lease Against the Rent. 

 
Bankruptcy Code section 365(h)(1)(B) states  
 
If the lessee retains its rights under subparagraph (A)(ii), the lessee may offset 
against the rent reserved under such lease for the balance of the term after the date 
of the rejection of such lease and for the term of any renewal or extension of such 
lease, the value of any damage caused by the nonperformance after the date of 
such rejection, of any obligation of the debtor under such lease, but the lessee 
shall not have any other right against the estate or the debtor on account of any 
damage occurring after such date caused by such nonperformance. 

 
11 U.S.C. § 365(h)(1)(B).  In conformity with this section, Drayer may offset any damages 

caused by the Debtors' or Buyer's nonperformance of any obligation under the Lease against the 

Rent. See Samaritan, 2007 WL 4162918, at *5 (finding that non-debtor lessee was entitled to 

offset its damages against the rent under section 365(h)(1)(B)); L.A. Fitness Int'l v. Buttermilk 

Towne Ctr, LLC (In re Buttermilk Towne Ctr, LLC), No. 10-21162, AP No. 10-2032 (Bankr. 

E.D. Ky. Dec. 30, 2010) (recognizing that non-debtor lessee's rights to offset its rent payments 

were governed by section 365); EPLET, LLC v. DTE Pontiac N., LLC, No. 2:17-cv-11462, 2018 

WL 1456208 (E.D. Mich. Mar. 23, 2018) (stating “[i]f the trustee rejects an unexpired lease of 
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real property under which the debtor is the lessor” … then…. "[i]n essence, a non-debtor lessee 

is left with a choice: either 'treat the lease as terminated, vacate the premises without liability for 

future rent, and [ ] assert an unsecured claim for damages resulting from the lessor's breach,' or 

'retain possession of the property,'  … and offset from the rent 'damage caused by the 

nonperformance after the ... rejection') (citations omitted). 

 WHEREFORE, PREMISES CONSIDERED, Drayer requests that this Court enter an 

order holding that: 

 A. pursuant to 11 U.S.C. § 365(h)(1)(A)(ii), Drayer retains all its rights under the 

Lease, including a right to continued possession, to the extent that those rights are enforceable 

outside of bankruptcy; 

 B. in accordance with 11 U.S.C. § 365(h)(1)(B), Drayer may offset against the Rent  

the value of any damage caused by nonperformance of any obligation of the Debtors or Buyer 

under the Lease after the date of rejection; and 

 C. granting such other and further relief as this Court deems just. 

 
 
 

/s/ Justin M. Sveadas   
Justin M. Sveadas 
Counsel for Drayer Physical Therapy 
Institute, LLC 
 
Baker, Donelson, Bearman, Caldwell  
& Berkowitz, P.C. 
633 Chestnut Street 
Suite 1900 
Chattanooga, TN 37450 
Telephone: (423) 209-1484 
Facsimile: (423) 752-9589 
jsveadas@bakerdonelson.com 
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CERTIFICATE OF SERVICE 
 

 I hereby certify that on the 16th day of January, 2019, a copy of the foregoing 
electronically filed pleadings was served on the parties listed below by first-class mail, postage 
prepaid, unless said party is a registered CM/ECF participant who has consented to electronic 
notice, and the Notice of Electronic Filing indicates that Notice was electronically mailed to the 
said party: 
 
David Gordon,  
Michael A. Malone 
Caryn E. Wang 
Polsinelli PC, 
1201 West Peachtree Street, Suite 1100 
Atlanta, GA 30309 
dgordon@polsinelli.com 
mmalone@polsinelli.com 
cewang@polsinelli.com 
 
 
David W. Houston IV 
Burr & Forman 
222 Second Avenue South, Suite 2000, 
Nashville, Tennessee 37201 
dhouston@burr.com 
 
 
Michael Edward Collins  
Robert William Miller 
Manier & Herod, P.C. 
1201 Demonbreun Street  
Suite 900  
Nashville, Tennessee 37203  
mcollins@manierherod.com 
rmiller@manierherod.com 
 

Egerton Mcafee Armistead & Davis PC  
900 S Gay Street Suite 1400  
Knoxville, Tennessee 37902  
865-546-0500  
smcsween@emlaw.com 
 
 
Megan Reed Seliber 
US Trustee's Office 701 Broadway 
Suite 318 
Nashville, Tennessee 37293 
megan.seliber@usdoj.gov 
 
 
Boris I Mankovetskiy  
Andrew H. Sherman 
Sills Cummis & Gross Pc  
1 Riverfront Plaza  
Newark, New Jersey  07102  
bmankovetskiy@sillscummis.com 
asherman@sillscummis.com 

 
 
 

/s/ Justin M. Sveadas   
      OF COUNSEL 
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