IN THE UNITED STATESBANKRUPTCY COURT
FOR THE NORTHERN DISTRICT OF GEORGIA
NEWNAN DIVISION

IN RE: CASE NO. 04-10990-WHD through

04-10993-WHD (Joint Administration)
DAN RIVER, INC. et. al.
CHAPTER 11
Debtor

JUDGE DRAKE

N’ N N N N N N

EMERGENCY MOTION TO RECLAIM GOODSAND
BRIEF IN SUPPORT THEREOF

COMES NOW, RAPOCA SALES COMPANY, UNITED COAL COMPANY AND
RAPOCA ENERGY CO. (collectively referred to as “Sdlers’) and files this, its Emergency Motion to
Reclam Goods Pursuant to 11 U.S.C. 8 546(c) and Brief in Support thereof and respectfully shows the
Court the following:

1.

Debtorsfiled their request for relief under Title 11 of the U.S. Code onMarch 31, 2004 (the “Fling
Date’). The Court granted Debtors request for Joint Administration by Order entered onApril 1, 2004
(docket no. 41).

2.

This Court has jurisdiction to consider this Motion pursuant to 28 U.S.C. §81334. Consderation
of thisMation isa core proceeding pursuant to 28 U.S.C. 8157(b). Venue of this proceeding is proper
before this Court pursuant to 28 U.S.C. § 1409.

3.

Debtor, Dan River, Inc., purchased 30 cars of coal from Sdlers on March 24, 2004. Each car



contains 100 tons of cod.  The car number and identifying dataare on an exhibit attached hereto. Twenty-
Six or Twenty-Eight of these cars were not received by Debtor by the Filing Date and the remaining two
or four cars had not been unloaded as of the Filing Date. Copies of the shipping confirmationand Purchase
Order are aso attached hereto.

4,

Debtor, DanRiver, Inc. purchased additiona coal which was delivered between March 12, 2004
and March 31, 2004. Copies of the shipping confirmation and Purchase Order are dso attached hereto.
.

0.C.G.A. 8§11-2-702 providesfor the Sdlers remediesondiscovery of abuyer’ sinsolvency. (2)

Where the sdler discovers that the buyer has received goods on credit while insolvent he may

reclam the goods upon demand madewithin ten days after the receipt, but if misrepresentation of

solvency has beenmadetothe particular seller inwriting within three months before ddlivery the ten-
day limitation does not apply. ...

(3) The sdler’sright to reclaim under subsection (2) of this Code section is subject to the rights of

abuyer in ordinary course or other good faith purchaser or lien creditor under this article....
A smilar gatuteisin effect in Virginia  Code of Va §8.2-702.

6.

Section 546(c) provides that the Debtors may not avoid Sdllersright to reclaim goods, the cod,
pursuant to O.C.G.A. 8§ 11-2-702 (2003) and amilar Virginialaw because the Debtor, expresdy, doesnot
take the rights as a*“ good faith purchaser,” “buyer inthe ordinary course of business” or “lien creditor” as
to the rightfully reclamed cod. “Therights and powers of the [Debtor-in-Possession] ... are subject to

any statutory or common-law right of asdller of goods that has sold goods to the debtor, in the ordinary



course of suchsdller’ sbusiness, to reclam suchgoodsif the debtor hasreceived such goodswhileinsolvent,
but —

Q) such a sdler may not reclam any such goods unless such sdler demands in writing

reclamation of such goods -
(A)  before 10 days after receipt of such goods by the debtor; or
(B) If such 10-day period expires after the commencement of the case, before 20 days
after receipt of the goods by the debitor;....
11 U.S.C. 8546(c).
7.

This Court has previoudy determined that in order to be entitled to reclam goods, the Sdller must
comply with both the provisons of 11 U.S.C. 8546(c) and O.C.G.A. § 11-2-702. When these statutes
are consdered together, however, a sdler of goods to a debtor in bankruptcy is not entitled to the
protections offered to a seller under Georgialaw based on misrepresentations of insolvency that take the
10 day period back to a3 monthperiod, but the seller isotherwise entitled toitsrightsto reclamation under
State law in the bankruptcy case. In re Leeds Building Products, Inc., 141 B.R. 265, 267 (Bankr.
N.D.Ga. 1992)(B.J. Drake).

8.

All of the cod sold and/or shipped to Debtor, which was insolvent at the time, were shipped and

purchased in the ordinary course of the Sdllers business and affairs.
0.
The cod is not subject to any other security interest, and, accordingly, under Sate law, Sdlers are

entitled to reclam the cod.



10.

On March 31, 2004, Sdlersforwarded the | etter attached hereto demanding the reclamation of al
cod ddivered after March 12, 2004. This letter further requests that this coa be immediately separated
from any other cod inventory and set asidefor pick-up by Sdlersand return delivery by Norfolk Southern
Ralway Co. Upon information and belief, al of the demanded cod is dready isolated.

11.

There were 26 or 28 cars of coal in trangt at the time of filing. Norfolk Southern Railway Co.,
which was transporting this cod, filed an Interpleader Action with the Court on April 2, 2004 requesting
directionfromthe Court asto wherethe coal intrangt should be ddivered. Adversary Proceeding No. 04-
1708.

12.

Paragraph 13 of the Dan River Purchase Order with Sdllers provides thet title to the cod in trangit

with Norfolk Southern Rallway Co. remainswith Sdllers,
13.

This Court has previoudy held that in order to prove an entitlement to reclaim goods, Sdllers must
establigh:

1 That they have agtatutory or common law right to reclaim the goods;

2. Debtor’ sinsolvency at the time it recaeived the goods, and

3. A writtendemand for reclamation made within ten days after Debtor’ srecel pt of the goods.

In re Leeds Building Prod., 141 B.R. at 267.



14.

Sdlers have aclear right to the goods according to state law under the Uniform Commercid Code,
goplicable in both Virginiaand Georgia, as set forth above.  Debtor was insolvent at the time it recelved
the goods. Infact 26 or 28 carsof cod wereintrangt at thetime of thefiling and had not yet been received
by the Debtor and title to this coal remained with Sdlers at thetime of filing. Findly, Sdlers sent Debtor
a timely written demand for reclamation within ten days of Debtor’s receipt of the goods and prior to
Debtor’ s receipt of the goodswithrespect to the cars dill intrangt at the ime of filing. Accordingly, Sdllers
are entitled to reclamation and possession of the cod.

15.

Sellers are entitled to emergency rdief because the coa is needed by other customers who are
amost out of coa and will be required to shut down their plant if the cod is not ddivered to them
immediately. Further, Norfolk Southern Rallway Co. isin need of free freight cars to haul other cargo so
that the cars of cod that are the subject of this motion may be used for other business.

16.

Sdlers request an Emergency Hearing on this Motion o that its rights may be fully protected and
so that other third parties do not suffer any harm from a ddlay in these proceedings.

WHEREFORE, Sdlers request that the Court

@ Set this Motion down for immediate hearing (which may be telephonic or in person);

(b) Uphold and honor Sdlersrightsto reclam the coal ddivered withinitsrightsto reclam the

goods as st forth herein;

(© Enter an Order compelling Debtorsto immediatdy surrender, turn-over and return, dl coal

s0ld and ddivered to Debtors from Sdlers as identified herain;



(d) Enter an Order establishing that title to the cod in trangt, that is subject to the Norfolk-
Southern interepleader action is held by Sdllers and require its return to Sellers; and
(e Grant such other and further relief as the Court deemsjust and proper.
Respectfully submitted,

Senfdd & Seinfdd, P.C.

/9 Shayna M. Steinfeld

ShaynaM. Seinfdd, State Bar No. 622895

P.O. Box 49446, Atlanta, Georgia 30359
(404)636-7786, shayna@steinfeldlaw.com
Attorneysfor RAPOCA SALES CO., UNITED COAL
CO. and RAPOCA ENERGY CO.
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United Coal Company

~ wwmarAivI 2700 Lee Hi‘hw.y
March 31, 2004 Bristol, Virginia 24202

Dan‘River, Inc.(Debtor)
P.O. Box 261

Danvilla, VA 24543
Attention. Dennis Johnson

Re:  Reclamation of Goods Sold On or After March 12, 2004

Dear Debtor:

This is to provide notice pursuant to 11 U.S.C. * 546(c) of the reclamation of all
goods sold and delivered to you from Rapoca Saies Company( United Coal Company
on behalf of Rapoca Energy Co.) after March 12, 2004. These goods should be

immediately separated from your other inventory and set aside for pickup by Rapoca
Sales Company.

Please let me know the date and time when we can arrange to get possession of
these goods,

Sincerely yours,

Note- All coal on Norfolk Southern tracks has been rerouted pursuant to paragraph
13 of the Dan River Purchase Order

Tel: (276) 466-0014  Fax: (276) 669-2671  E-Mail: ucccoal@naxs.net
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Correct Shipment Instruction with saquence number 00000025

Ranoca Energy Company  Lead Equipment NS 320500 Ernt.
General Information
Unit Train Bill Loaded
Bill Of Lading # WG00000025 Bill Of Lading To NS
Released as Billing Data: 03-24-04 13:41
Collect Shipment
Carrier Scale Weight SECTION 7 - Not In Effect
Shipper Consignee
RAPOCA ENERGY CO DAN RIVER INC
2700 LEE HIGHWAY ATTN CATHERINE HANDY
1100 WEST MAIN ST
BRISTOL VA 242025873 DANVILLE VA 245414708
Route Information
Rail Origin : STRIC VA Raif Destination : DANVILLE VA
Type of Route : Shipper
Route Starting Carrier : NS
Contract information
Contract/Ref Numbers Special Handling
CT. B735 WL
Pricing Authority
Commodity Information
STCC Packages Quaellfier Description
1121290 1 CLD COAL
Coal Information
Permit Number: VAX58 ‘lass: Train Number: Mine Number: 1226
Loading Starts:
Loading Ends:
Equipment Information
Inital Number Weight Qualifer Seals
NS 3205600 100 E
NS 331528 100 E
NW 10568 100 E
NW 132615 100
NW 4416 100 E 3-2 ‘/’ 05/
NW 12763 100 E
NW 11477 100 E 30 cars
NW 11180 100 E
NW 120456 100 E VAX-S9
NW 3636 100 E
NW 144469 100 E
CR 498200 100 E
NwW 144774 100 E
NW 145018 100 E
NW 116684 100 E
NW 5579 100 E
NW 6436 100 E
NwW 12659 100 E
NW 118208 100 E
NW 10973 100 E
NW 145897 100 E
CR 498314 100 E
NW 13310 100 E
NS . 300621 100 E
NW 144150 100 E

https://www2.nscorp.com/it0016/eBOLinststart?webowner=0061160091 &seqnum=00000...  3/24/2004
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9. (npuranca. Salles shall maintain adeguats fiabikty, employer’s axl cbila Kability and kers' wpensation i to protest hﬂyw‘-m.ir-._pnnl;l arpukhoTeE and conhacioi with fespes B the ndennity rorldned in teim B aod vy cledns
undel Wolkers' compensation, safaly and hezith and sinilar laws and egulations, tequested, Sefiet shalk Farnish evidance of such insurance n fom and substance satisfactory to Buyer.

_ Time is of the essonce. All goods shail ba delivared and services rendered within the time of Gmes spocified in iis ordes. Buyes restives the right lo cancel any porton of tis order andfor say undelivered belance it
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10. Twme of the Essence.

delively \8 ™
11. Temination. T the event that Selle doss not comply with the lemms of this purchasa ordar, Auyer may tuminale this order at any time, whale or in pat, by peoviding written notice of termiastion to Seler, such herminalion to be effective a8
i but not earlive than two deys siter the notice is received by Saller. Buysr shall e nlitled to terminale without fee of chesge, snd upan termination, Seler shall reimbuise Buye: fos any payments mode prior to termination respecting

spaci T
the terminaled ilem{s) ot material, ecuipment ol aatvica.
.
12. Rankrupky.  Sobject to applicable baakruptey 1w, m the event of any proceeding by or » inst Sefier in b p e ganization of i hy ot for the appontmenl of a receives of any ossignment fou the bensfit of cnditors, Buyer may
tasreia e s ok withaut Fuikar bty ancwp! tor cantorming deokvaries praviously mu?o. ® - -

13, Tida and Secwity nlerests. i dull er partaad payment s mads to Seller picr 12 the debvery of o goode o the pelommos ol #ll service hersustir, GUs to ab goods identified 1o this order at the time of sudch payment o theieaiter shafi pass 1o
At NS Al e TE 1w Oeamsed a Eadles o all goody mmEsBg 0Ol pospaasion. Ful n o el rhall the 1ik of ‘osa pass lo Swyef il e gomis sy dali d lo Jestination specifiad herein and accepled. Selh agess 1o maintain insurance
=evurage in hypas and s b sh oyt Pinege o mll 3 Thal am o pmcoma = sdanlifed af mny Gma to this oftel Il Buoyw suppdes &7y godds to Sellat. Saller shall act ml-w as a balea of such goods and litle ahall remawm in the Buyer

g tlim) of Aol Gellel peilwmE asy Wk o sereens o0 mich poods .
i

Wi hwbeciusl Propsity.  Sdls sl puapect all wademact, copyright anal patent o ol Seyw il whol wat mele, s o sall mabeisl ileciag auch iights (o oy arpom otbm than faflifment d fie oide Wit ¥an weprask writtan nammir=—= ~F 5y
Emr—mﬂ'i_I'E'l:n I.-l o fintribuls of cause 1o be wld o8 chutibuted L sryens othe Ben Beyer, withe dysetly o eduectly, sny geods aicletad hminley which display = ncorporate sy of Bars trpdsriwk s, copytighled materisl of patants  Selde
mmball, 07 ita expansa, oelend swy it pecaadiig bioughl agarisl Buyer baved o a0 allegaticn 114l amy matgilal, @quErseal of ssrvicel, of any par {hereof hiinishad hereundal, or ute \haigof foo haw tended peipos, toratiute an infingement sf sny
[Sralant Dademak oo eoppighl o visafion o awy lipde sectal  Sell skl la] py all d-rn-r- e cauty (nehxding masoaable stiomey 2 tmea] mwnided o amy @ikl o procseding 30 Selardag @l G indarmaity Buysi agans aey canty neamad by Seyar W
providiig ittt etsAedrraieors. o Sele b Bva calenze ol the suil o wosheding tne meateiial eqUpoeant O parvicen, of amy amt tharaed, mn o remull of sny mel ol procssding 38 dafgicted, an hakl te comBirs intingement of any pakerl
rademark, or copyright of violation of any trade secrst and lheir’ use by iy er 1d - etipimme! Saller_shal gl e gosl ¥ Huywi, procive fo Burysr tha flghl ta confiua wsing 1ha mabial, il @ senvices, o any Pl el i
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IN THE UNITED STATESBANKRUPTCY COURT
FOR THE NORTHERN DISTRICT OF GEORGIA
NEWNAN DIVISION

IN RE:
DAN RIVER, INC. et. al.

Debtor

N’ N N N N N N

CASE NO. 04-10990-WHD through
04-10993-WHD (Joint Administration)

CHAPTER 11

JUDGE DRAKE

CERTIFICATE OF SERVICE

Thisisto certify that | have this day served counsel for al parties (or the parties themsdvesif not
represented by counsdl) in the foregoing matter with acopy of Emergency Motion to Reclaim Goods by
depositinginthe United States Mail acopy of same ina properly addressed envel ope withadequate postage

thereon addressed asfollows:

Eileen Crowley, Esq.

Crowley & Clarida, LLP

Building 1700- Suite 100

2255 Cumberland Parkway, Suite 2000
Atlanta, GA 30339-4514

Plusthe Debtor’ s30 largest Creditorsas set forth
on the lig attached hereto

This5" day of April, 2004.

James Pardo, Jr., Esg.
King & Spading

191 Peachtree Street, N.E.
Atlanta, GA 30303-1763

R. Jeneane Treace, E.

Office of the U.S. Trugtee

362 Richard B. Rus| Building
75 Spring Street, SW.

Atlanta, GA 30303

Seinfeld & Steinfeld, P.C.
[s Shayna M. Steinfeld

ShaynaM. Steinfeld
State Bar No. 622895

P.O. Box 49446
Atlanta, Georgia 30359
(404)636-7786; shayna@steinfeldlaw.com

Attorneys for RAPOCA SALES COMPANY, UNITED
COAL COMPANY and RAPOCA ENERGY COMPANY



HSBC Bank USA

Attn: Mr. Frank Godino
452 Fifth Avenue

New York NY 10018-2706

Kmart Corp.
1300 West Big Beaver
Troy, M| 48084

P. Kaufman, Inc.

Attn: Mr. Peter Higgins
P.O. Box 19173-A
Newark, NJ 07195-0173

Nanya Plastic Corp. America
Attn: Mr. John Freeman

P. O. Box 1067

Charlotte, NC 28201

Elliot H. Baum
2905 Round Hill Rd
Greensboro, NC 27408

Lester A. Hudson, Jr.
517 McDaniel Ave
Greenville SC 29605

Inland Paperboard & Pkg. Inc.

Attn: Mr. Tommy Hancock
102368 Annex 68
Atlanta, GA 30368

Alpha Decade First
Attn: Jonathan Lee
60B Commerce Place
Hicksville, NY 11801

Noveon, Inc.

Attn: Mr. Howard Brink
P.O. Box 73605-N
Cleveland, OH 44193-0941

Hearst Magazine Brand Dev.
Attn: Glen Ellen Brown
1790 Broadway, 12th floor
New York, NY 10019

SunTrust Bank, Trustee
Attn: Ms. Nancy Harrison
919 E. Main Street
Richmond, VA 23219

American Electric Power
P.O. Box 24404
Canton, OH 44701-4404

Teijin Akra, SA. deC.V.
Attn: Mr. Grover Smith
1100 Matamoros St.
Laredo, TX 78040

Spider-Man Merchandising L.P.

Mitchell McDiffett
10202 W. Washington Blvd.
Culver City, CA 90232

Wellman Inc.

Attn: W.E. Wolcenhauer
5146 Parkway Plaza Blvd.
Charlotte, NC 28217

Honeywell/Allied Signal Inc.
Attn: William Doughty, CBF
P.O. Box 33051

Newark, NJ 07188-0051

William J. Mika
321 Connestee Trail
Brevard NC 28712

City of Danville Div. Cent. Call.

Attn: Mr. Paul Kalv
PO Box 3308
Danville, VA 24543-3308

NASCAR Licensing Group
Attn: Mr. Mark Dyer

1 First Union Center
Charlotte, NC 28202

Robert C. Crawford
1001 Botany Road
Greenville SC 29615

Richard L. Williams
59 Warren Place
Montclair, NJ 07042

Scana Energy Marketing, Inc.
Attn: Mr. Wayne Mills
1426 Main St.

Palmetto Center MC 072
Columbia, SC 29201

EuroVista

Attn: Mr. Lath

40 Wall Street, 23 rd Floor
New York, NY 10005-1339

Robert S. Small
14 Mt. Vere Ct
Greenville SC 29607

Grover S. Elliot
P.O. Box 26376
Greenville SC 29616

Cht. R. Beitlich Corp.
Attn: Jim Ogle

P.O. Box 60768
Charlotte, NC 28260

Attn: Mr. Frances Magliocchi
222 Jarvis Street
Toronto ONT M5B 2B8

Sunstates Maintenance Corp.
Attn: Mr. Donnie Williamson
PO Box 77138

Greenshoro, NC 27417

Progressive Screen Engraving
Attn: Mr. Mike Phillips
P.O. Box 65680

Charlotte, NC 28265

Cargill Cotton

Attn: Mr. Gary Taylor - CEO
P.O. Box 751992

Charlotte, NC 28275-1992



IN THE UNITED STATESBANKRUPTCY COURT
FOR THE NORTHERN DISTRICT OF GEORGIA
NEWNAN DIVISION

IN RE: CASE NO. 04-10990-WHD through

04-10993-WHD (Joint Administration)
DAN RIVER, INC. et. al.
CHAPTER 11
Debtor

JUDGE DRAKE

N’ N N N N N N

NOTICE OF ASSIGNMENT OF HEARING
NOTICE ISHEREBY GIVEN that a hearing will be hed on the day of April, 2004 in

Courtroom ,in on the Emergency Mation to

Redam Goodsfiled by RAPOCA SALES COMPANY, UNITED COAL COMPANY and RAPOCA
ENERGY COMPANY.

Counsel for RAPOCA SALES COMPANY, UNITED COAL COMPANY and RAPOCA
ENERGY COMPANY is hereby directed to serve acopy of this Notice on Counsel for Debtors, the U.S.

Trustee and Counsd for Norfolk-Southern and to file a certificate of service with the Court.

W. HOMER DRAKE
Judge, U.S. Bankruptcy Court

Prepared by:

Seinfed & Steinfdd, P.C.

/9 Shayna M. Steinfeld

ShaynaM. Seinfdd, State Bar No. 622895
P.O. Box 49446, Atlanta, Georgia 30359
(404)636-7786, shayna@steinfeldlaw.com
Attorneysfor RAPOCA SALES CO., UNITED
COAL CO. and RAPOCA ENERGY CO.




