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UNITED STATES BANKRUPTCY COURT
SOUTHERN DISTRICT OF INDIANA
NEW ALBANY DIVISION

IN RE:

EASTERN LIVESTOCK CO., LLC, CASE NO. 10-93904-BHL-11

N N N N N

Debtor.

REPLY BRIEF TO OBJECTION TO EXAMINATION AND PRODUCTION OF
DOCUMENTS PURSUANT TO FED. R. BANKR. P. 2004

Thisisamotion designed to get at the heart of $10 to $24 million of assets that
were confirmed to be in the possession of Debtor Thomas Gibson in October, 2010, but for
which he can no longer account as of his petition date. Rather than randomly hunt for aneedlein
a haystack, the proposed subpoena seeks a logical, unburdensome, phased plan of discovery, all
under the rigorous protection of a comprehensive protective order, to allow the Trustee and the
creditorsto locate the perishable assets while being certain to expose the identity of those who
may wish to keep them concealed. First Bank has every understanding that Phase 1 of the
subpoena requested may require the disclosure of a multitude of customers of the Three Major
Feedlots that have nothing to do with efforts of the Debtorsto conceal the assets of the
bankruptcies. Therefore, it has proposed a substantial protective order to address those concerns.
But, with the mobile and perishable nature of the assets that comprise these bankruptcies, the
state of the records of the Debtors, and the dearth of information available from those who last
saw the assets, the final feed and finishing locations is the only remaining "key to the kingdom."
This Bankruptcy Court cannot countenance any efforts by those who did business with the

Gibsons for decades to conceal these assets for any reason.
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The First Bank and Trust Company ("First Bank"), submits this reply to the
opposition to its motion under Fed. R. Bankr. P. 2004 filed jointly by Cactus Growers, Inc.
("Cactus"), Friona Industries, L.P. (“Friona"), and J& F Oklahoma Holdings, Inc.* ("J&F")
(collectively, "Three Major Feedlots").

FIRST BANK'S MOTION IS A PROPER AND REASONABLE ATTEMPT TO

IDENTIFY MISSING ASSETS OF THE DEBTOR'S ESTATE THAT ARE OR WERE
LOCATED AT THE THREE MAJOR FEEDLOTS

1 After raising this threshold issue to the Court during the last omnibus
hearing, to the oral support of another creditor and the Gibson Trustee, on March 18, 2011, First
Bank filed its Motion for Examination and Production of Documents Pursuant to Fed. R. Bankr.
P. 2004 ("Motion™) [Doc. No. 401]. The Court ostensibly recognized the urgency of this issue
and ordered expedited briefing and hearing on the then proposed Motion. On April 4, 2011, the
Three Major Feedlots filed their Response and Brief in Support to Motion for Examination and
Production of Documents Pursuant to Fed. R. Bankr. P. 2004 Filed by First Bank and Trust
("Response") [Doc No. 418]. The Three Magjor Feedlots Response (1) erroneously characterizes
First Bank's Motion as a private crusade to launch claims againgt third parties, (2) conflates the
orderly discovery into arequest for millions of documents and, thereby, overstates any burden to
comply with First Bank's proposed three-phased plan for production of documents and
examinations; and (3) overlooksthe role of a protective order (and this Court's authority to
enforce the same) in guarding against disclosure of any purportedly confidential information.
For the reasons set forth herein and in First Bank's Motion, this Court should order the

production of documents from and examinations of the Three Major Feedlots in accordance with

! For purposes of this motion, any accompanying order, or subpoena, J&F includes the affiliated entity JBS Five
Rivers and any JBS-affiliated feedlots.
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First Bank's proposed order (attached as Exhibit B to the Maotion [Doc. No. 401-2]). Simply put,
the Three Major Feedlots are making far too much out of a simple Rule 2004 request for a
subpoenathat calls for orderly phases of discovery, and their actions are antithetical to these
bankruptcy proceedings:

"Discovery should not be a sporting contest or atest of wills,

particularly in a bankruptcy case where the parties' resources are

limited and the dollar value of the stakes is often low."

In re Spoonemore, 370 B.R. 833, 844 (Bankr. D. Kan. 2007). Here, the dollar value of the stakes

is exceedingly high and the resources of these once flush Debtors have vanished.

A. First Bank's Motion Seeks Information that 1s Necessary to Identify Assetsthat
Are Part of Eastern Livestock's and the Gibsons' Estates

2. The Three Major Feedlots create a"straw man" argument by
mischaracterizing First Bank's request as "an attempt by a private litigant to use Rule 2004 to
support a potential private litigant's effortsto find aclaim." Response, 9.2 To the contrary,

First Bank's Motion is an attempt to identify assets or proceeds of the Gibson or Eastern

Livestock estates.

2 Although First Bank agrees with the general principles of many of the cases cited by the Three Major Feediots,
many of the cases applying Fed. R. Bankr. P. 2004 arefactualy distinguishable. E.g., InreJ& R Trucking, Inc.,
431 B.R. 818, 820-21 (Bankr. N.D. Ind. 2010) (cited in Response, 113, 5, 9-10) ("[M]ovants argue that, if third
parties areidentified who may be liable to them for either debtor's obligations, collecting from those other entities
would reduce their own claims against the estate, yielding more money for other creditors, as would the recovery of
avoidable transfers. This, movants contend, makes the requested inquiriesrelate to the conduct and financial
condition of the debtors, and to matters which might affect the administration of their estates. . . . If [movants
argument were accepted], it would transform the rule from an investigatory device, designed to expedite the
adminigration of the bankruptcy estate, into something not unlike a proceeding supplemental, which creditors could
usein an effort to collect the amounts due them outside the bankruptcy proceeding.”).

Firg Bank, unlike the movantsin J& R Trucking, isnot seeking information through its Motion to collect monies
from partiesthat are due outside of bankruptcy. Instead, First Bank is seeking information about cattle and proceeds
that belong (but are currently absent from) the Gibson estate; this use of Fed. R. Bankr. P. 2004 is proper under J &
R Trucking and all other cases cited by the Three Mgjor Feedlots. J& R Trucking, 431 B.R. at 821 ("It isabroad-
ranging inquiry into the debtor's assets, liabilities, financia affairs and anything el se that might affect the
adminigration of the bankruptcy estate."); In re Coffee Cupboard, Inc., 128 B.R. 509, 514 (Bankr. E.D.N.Y. 1991)
("The purpose of a Rule 2004 examination is 'to show the condition of the estate and to enable the Court to discover
its extent and whereabouts, and to come into possession of it, that the rights of the creditor may be preserved.™
(quoting Cameron v. United States, 231 U.S. 710, 717, 34 S. Ct. 244, 246 (1914)) (cited in Responseg, 1 21).

-3-
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3. As set forth in the Affidavit of Ernest E. Copenhaver, Jr., First Bank
loaned money to Thomas and Patsy Gibson for their purchases of cattle, which were located at
various farms or feedlots. April 11, 2011 Affidavit of Ernest E. Copenhaver, Jr., 11 3-4 (attached
as Exhibit A, "Copenhaver Affidavit"). These cattle were owned personally by Debtors Thomas
and Patsy Gibson. Id. 3. First Bank regularly inspected the cattle owned by Thomas Gibson in
which First Bank had security. Id. 5. In late September 2010, First Bank confirmed the
existence of thousands of cattle that Thomas Gibson owned by traveling to the locations of farms
and pastures at which the Gibsons held cattle. 1d. 6. However, First Bank later discovered that
approximately 8,000 head of cattle that First Bank financed were not among Thomas Gibson's
bankruptcy assets. 1d. {1 7. The caretakers provided little to no information about who moved the
cattle, how they were moved, or where they were sent. Id. In addition, the Gibsons could no
longer account for these cattle -- worth millions of dollars -- as of the filing of their bankruptcy
petition. |d.

4. First Bank has a reasonable belief that millions of dollars worth of some or

many of the missing 8,000 cattle were shipped to the Three Major Feedlots for at least three

reasons: (a) Thomas Gibson routinely transacted business with them over many years and Cactus
admits that "Eastern Livestock was one of the largest suppliers of feeder cattle to Cactus
Growers;® (b) The Three Major Feedlots have identified over a half-million dollars in cattle that
had belonged to Thomas Gibson in the pre-petition interpleader action as part of the small
window of time Eastern Livestock dealt cattle between the freezing of its accounts and the
receivership; and, (c) documents recently reviewed from the records of Trustee Knauer and his

financial advisor DS| show cattle transported from locations where Thomas Gibson had cattle

3 See Daoc. No. 447, p.2; likewise J& F Oklahoma admits it bought "large numbers of cattle from Eastern
Livestock."

-4-
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assets directly to locations of the Three Mgjor Feedlots under suspicious circumstances. Id. 1 6-
8. The latter has only recently come to the attention of First Bank and is quite astonishing with
insight into the efforts of the Three Major Feedlots effortsto resist this discovery. Attached to
the Copenhaver Affidavit as Exhibit 1, isa 4 page excerpt from hauling and trucking records
relating to Eastern Livestock Co., LLC that came directly from the Eastern Livestock Trustee
and Patrick O'Malley of DSI. The highlighted portions of these records show cattle hauled from
locations at which Mr. Copenhaver previously confirmed the presence of Thomas Gibson's

assets. But, instead of listing the origin location of the shipments as Thomas Gibson affiliated

pastures, the haulers were instructed to "say" or "write down" other origin locations. The
highlighted suspicious transactions show final destinations of Yuma Feedyard and Kuner
Feedyard both of which are owned by JBS Five Rivers, the feedyard affiliate of J& F Oklahoma
Holdings, and Friona Feedyard, owned by Friona Industries. Moreover, on September 26, 2010,
just afew weeks before the Eastern Livestock recelvership, one of the caretakers specifically
mentioned to Mr. Copenhaver that he expected some 2500 head of cattle under his care (worth
over $2 million) to ultimately be finished at afeedlot in Texas. Id. 16. Asthese 8,000 cattle
were owned by Thomas Gibson -- and subject to First Bank's perfected purchase money security
interest -- First Bank filed its Motion to seek crucial information from the Three Texas Feedlots
that will assist First Bank, Trustee Kathryn Pry, and other creditorsin identifying and locating
some of the missing cattle or proceeds that properly belong in the Gibson estate that were
transferred to the Three Major Feedlots. Contrary to the Three Major Feedlots allegation, First

Bank is searching for cattle, not claims.
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B. First Bank's Motion Minimizes the Expense, Burden, and Number of Documents
Produced

5. The Three Maor Feedlots conflate the three-phased approach to the
production of documents and examinations and thus continually attack yet another straw man in
their Response. Federal courts, however, have praised the use of this precise tool of "phased
discovery" in crafting a plan to minimize burden and expense on the producing party while
yielding potentially valuable results for the requesting party.* In addition, the Three Major
Feedlots Response criticizes First Bank's three-phased approach generally, even though the
Three Major Feedlots stated that they "have agreed to the discovery protocol as set forth in the
attached Exhibit 'A." Response, 4. The Response, therefore, clouds the primary point of
disagreement between First Bank and the Three Major Feedlots, namely the necessity of First
Bank's obtaining a summary report under Phase 1 of its proposed three-phased plan that does not
exclude cattle that the Three Major Feedlots placed on feed, but did not purchase. Quite
tellingly, on March 17, 2011, just one day before First Bank promised the Court it would file the
pending Rule 2004 request, one counsel speaking for al the Three Major Feedlots, wrote First
Bank with a proposal (attached as Exhibit B) to produce these same computer reports that did
not draw the present distinction between cattle "purchased" and cattle "on feed.”

6. In an attempt to characterize First Bank's Motion as "overbroad,” the
Three Major Feedlots now ignore the terms of the three-phased approach and assert:

"Movant's request would require production of records concerning
an enormous number of cattle . . .. First Bank is seeking to obtain

* The use of multiple phases of production of documents and information isintended to minimize the burden on the
Three Mgjor Feedlots and Firgt Bank, and to permit First Bank to request lot file information only for specific and
limited lot files based on itsreview of two computer-generated reports produced in Phase 1. Manciav. Mayflower
Textile Servs. Co., 253 F.R.D. 354, 365 (D. Md. 2008) (stating that the court previoudly "suggested that [the parties]
consider ‘phased discovery,' so that the most promising, but least burdensome or expensive sources of information
could be produced initialy, which would enable [the requesting party] to reevaluate their needs depending on the
information aready provided").

-6-
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records of ALL the cattle coming into the Three Major Feedyards
over aperiod of six (6) months, even cattle not purchased or
owned by the Three Major Feedyards. First Bank is seeking
across-the-board production of records of over 1,500,000 cattle in
the unsubstantiated hope that once they have the records on
1,500,000 cattle, it can figure out a way to identify some of them
as having been one of the 8,000 Tommy Gibson cattle."

Response, 1 10 (emphasisin original).

7. The Three Mgor Feedlots contentions ignore the terms of First Bank's
three-phased plan. In particular, the Three Mgjor Feedlots overlook Phase 1 of First Bank's
proposed plan (i.e., the production of two computer-generated reports) and allege that First Bank
intends to seek "across-the-board production of records of over 1,500,000 cattle.” 1d. Under
Phase 1, First Banks seeks the production of only two computer-generated reports.® First Bank
has no interest in reviewing all, or even a significant number of, lot files for cattle that were
placed on feed at the Three Major Feedlots since October 1, 2010. Instead, First Bank is
interested in reviewing lot files only for transactions that could relate to cattle that were owned
by Thomas Gibson and which should be the rightful inquiry of his bankruptcy. The review of
actual documents comprising lot file information, however, is part of First Bank's proposed
Phase 2 of the subpoena before the Court, which will involve requests to review only a limited
number of lot files based on First Bank's analysis of the totality of available identifiers (e.q.,

shipment-related information, origin city, number of head, weight, price, etc.) included in the

® Motion, 11 ("PHASE 1: . . . [T]he Three Major Feedlots shall each produce at least two computer-generated
reports from their cattle tracking software.  Firgt, the Three Major Feedlots shall each produce one report that
summarizes all cattle received from transactions with Eagtern Livestock Co., LLC or Thomas P. Gibson or Patsy M.
Gibson in the period from June 1, 2010 to December 31, 2010. Second, the Three Major Feedlots shall each
produce areport summarizing all cattle on feed that entered their respective feedlots from October 1, 2010 to March
31, 2011."). Therefore, if there is any undue burden reviewing data on thousands of head of cattle that may have
nothing to do with the Gibsons or Eastern Livestock, then it is First Bank, and not the Three Major Feedlots, who
will endure this burden. The generation of two simple computer reports, given the millions of dollars at stake,
hardly appears to place an undue burden on the feedlots.

-7-
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two computer-generated reports produced by the Three Major Feedlots under Phase 1.° Finally,
First Bank would be authorized to take examinations of representatives, as necessary, of the
Three Major Feedlots under Phase 3.”

8. The Three Mgjor Feedlots have also characterized First Bank's requests as
"draining the lake in the hope of finding afish" (Response, 1 11) or "looking for aneedlein a
haystack” (id. 1 15). However, the Three Major Feedlots have failed to mention that First Bank
has already identified some "fish" and "needles,”" including approximately $365,000 of cattle
shipped to Friona Industries that were owned personally by Thomas Gibson (and for which Mr.
Gibson was never paid); over $100,000 of cattle shipped to JBS Five Rivers that were also
owned personally by Thomas Gibson (and for which Mr. Gibson was never paid); and the
suspicious shipments with the origin locations deceptively listed as locations other than the true
pasture. Moreover, First Bank has proposed athree-phased plan for the production of documents
and examinations under Fed R. Bankr. P. 2004 that permits First Bank to expeditiously sift
through two computer-generated summary reports before requesting lot files for only specific

transactions that appear to involve cattle owned by Thomas Gibson. This three-phased plan thus

®Motion, 111 ("PHASE 2: On or before May 6, 2011, First Bank shall specify in writing specific transactions or
specific lots of cattle from the reports produced by the Three Major Feedlots, for which the Three Major Feedlots
shall produce additional information. On or before May 20, 2011, for each of the transactions or lots identified by
Firg Bank, the Three Major Feedlots shall produce the entire lot file constituting or relating to transactions or lots
identified by First Bank; as used herein ‘lot file includes, but is not limited to receiving sheets, receiving
notifications, receiving reports, processing records, purchase agreements for cattle, security agreements, promissory
notes, financing statements, assignments, bills of sale, note histories, note summary analyses, hauling logs, hills of
lading, documentation showing from where cattle were shipped, financial summaries, yard sheets, comprehensive
yard sheets, checks, check stubs, invoices, and close out sheets. If copying and production of these portions of ot
filesidentified by First Bank would be unduly burdensome, then the Three Major Feedlots shall permit First Bank to
inspect and copy such lot files as maintained in the ordinary course of business at mutually convenient times and
places.").

"Motion, 11 ("PHASE 3: If First Bank states in writing that it intends to examine representatives of the Three
Major Feedlots after First Bank has had adeguate time to review documents produced by the Three Major Feedlots,
then the Three Maor Feedlots are directed to designate appropriate representatives who shall submit to
examinations by First Bank. Such examinations shall begin at mutually convenient times and places and continue
from day to day thereafter until completed.”).

-8-
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functions more like a net dragged across alake, or as a metal detector sweeping over hay with
the "burden,”" if any, squarely upon the requesting party to identify potential Phase 2 productions
if the net yields afish or the metal detector alertsto aneedle.

9. The Three Major Feedlots general criticism of First Bank's proposed
three-phased plan for production of documents in their Response muddies the primary issue for
which this Court's intervention is needed -- the necessity of a summary report relating to cattle

that the Three Major Feedlots placed on feed since October 1, 2010, which does not exclude

cattle that the Three Major Feedlots placed on feed but chose not to purchase.

10.  AsFirst Bank addressed in its Motion, the request for information will
likely involve identifying cattle that were transferred to the Three Major Feedlots by individuals
who engaged in "self-help" to recover their own losses after Eastern Livestock began to bounce
checks and ultimately was taken over by a state court receiver. To the extent that the Three
Major Feedlots were concerned about prospective self-helpers, such as non-bankrupt members of
the Gibson family or "branch managers' against whom Trustee Knauer had already filed actions,
then it is unlikely the Three Maor Feedlots would have taken title to them through a purchase.
Rather, if there were self-helpers, such as Gibson affiliates operating under new names, then the
cattle would rationally be taken "on feed" for their benefit. Whether the cattle were purchased by
the Three Major Feedlots or merely placed on feed has no bearing on the most important issue in
these requests for information -- namely determining whether any of these cattle (and proceeds)
were owned by Thomas Gibson and are now properly part of the Gibson estate. In addition, the
demonstrable nature of the lengths gone to in order to conceal the origin locations by the time the
cattle arrived on feed simply begs the question whether those persons would also have changed

the names of the persons or entities placing the cattle on feed. Thus, the invitation of the Three
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Major Feedlotsto limit the request to "known affiliates' or "known locations" accomplishes very
little to decipher the identity of the persons who confiscated assets.

11.  Withregard to the issue of burden or scope, the Three Mgjor Feedlots
have offered no explanation in their Response as to how a summary report for all cattle placed on
feed (including cattle that the Three Major Feedlots did not purchase) would place any greater
burden on the Three Magjor Feedlots. The Three Major Feedlots argue only that they should not
have to produce a summary report that includes cattle on feed (but not purchased) dueto
purported concerns about confidentiality. But, as addressed below, there is absolutely no reason
a Comprehensive Protective Order -- such as First Bank has proposed (attached as Exhibit C) --
would protect the identity of customers who "sold cattle" to the Three Major Feedlots and at the
same time risk disclosure of the identity of persons who only placed cattle "on feed." These
objections ring hollow.

C. A Protective Order Adequately Addresses Any Concerns that the Three Major
Feedlots Have Regarding Confidentiality of Information Produced

12. The Three Major Feedlots oppose First Bank's request for information for
cattle that were placed on feed (but not purchased) on the basis that such information is
purportedly confidential and propriety. First Bank, which is not a competitor to the Three Major
Feedlots (or any other feedlot), has no interest in using such information to gain any competitive
advantage or otherwise disclosing purportedly confidential information of the Three Major

Feedlots.® Infact, counsel for First Bank drafted a comprehensive protective order and

8 The cases that the Three Major Feedlots relating to confidentiality are inapposite. For example, the Three Major
Feedlots cite to In re Summit Corp., 891 F.2d 1 (1st Cir. 1989), which is distinguishable as the party seeking
information under Fed. R. Bankr. P. 2004 was "a major business competitor" and the party seeking examination
wanted to examine the responding party's records "so it could determine the amount of its bid, and sought an order
under Rule 2004 to allow this." Response, § 19. Notwithstanding the court's limited withholding of sensitive
information, the bankruptcy court "ordered [the responding party] to disclose most of the items it had objected to
[and tlhe court aso allowed [the requesting party] the costs, including reasonable attorney's fees, incurred in
attempting to obtain compliance with the discovery order.” Summit, 891 F.2d at 4.

-10-
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circulated the order to counsel for the Three Major Feedlots on April 1, 2011. To date, counsel
for the Three Major Feedlots have not responded, proposed changes, or signed the protective
order which suggeststhat their concerns about confidentiality have been overstated and must beg
the question of their true concern.

13. Regardless of whether the Three Major Feedlots concerns with
confidentiality have been overstated, the Three Major Feedlots have not explained why this
Court should draw adistinction for purposes of the sufficiency of a protective order between
those customers who have sold and continue to sell cattle to the Three Major Feedlots -- whom it
only stands to reason are non-Gibson affiliated ordinary course business persons -- and those
customers (some of whom may also sell to the Three Major Feedlots) who keep cattle on feed at
the Three Major Feedlots. In other words, the Three Major Feedlots have taken an inconsistent
position that, while a protective order is sufficient to protect the confidentiality of information
relating to cattle that the Three Major Feedlots purchased, the protective order is somehow
insufficient to protect information relating to cattle that is merely kept on feed (presumably by
some of the same customers who have sold and continue to sell cattle to the Three Mgjor
Feedlots).

14.  The Three Major Feedlots have also asserted (in the context of their
argument relating to the purported confidentiality of information) that First Bank's request "has

no relevance to any debtor, nor to the administration of any estate." Response, 23. This

Likewise, the Three Magjor Feedlots overstate the holding of In re Bounds, No. 09-12799, 2010 Bankr. LEXIS 2983,
at *4 (Bankr. W.D. Tex. Aug. 31, 2010), as standing for the general proposition that "the disclosure of another's
confidential information isimproper under Rule 2004." Response, 1 25. The Bounds decision, however, does not
support this genera proposition, but limits its analysis to the facts. As the Three Major Feedlots acknowledge in
their summary of Bounds, the scope of Fed. R. Bankr. P. 2004 was limited in Bounds so that alaw firm did not have
to disclose work product based on its prior representation of an individual debtor and his corporations.
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assertion is false, and the Three Major Feedlots cannot hide behind the guise of confidentiality
and withhold information that may relate to the Gibson estate.

15.  Insum, First Bank identified millions of dollars of assets of Thomas
Gibson in late September 2010, and those mobile and perishable cattle assets were unaccounted
for as of the petition date for the Gibsons' personal bankruptcy. Many of these cattle were likely
shipped to the Three Maor Feedlots, and the Three Major Feedlots have the best sources of
information about the location and condition of millions of dollars worth of cattle that belong to
the Gibsons' estate. The phased discovery plan, which minimizes the burden on the subpoenaed
party while potentially yielding the most relevant information, is the proper Rule 2004 Order.

WHEREFORE, First Bank requests that the Court issue an order (attached as

Exhibit B to its Motion):

D directing the Three Major Feedlotsto produce documents, pursuant to Fed.
R. Bankr. P. 2004, in accordance with the terms of the proposed order attached to its Motion

[Doc. No. 401-2], a locations to be agreed to by the parties;

2 directing the Three Major Feedlotsto designate representatives who shall
submit to examinations by First Bank, pursuant to Fed. R. Bankr. P. 2004, if First Bank statesin

writing that it intends to examine representatives of the Three Major Feedlots.

-12-
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Respectfully submitted,

/9 Daniel J. Donnellon

Daniel J. Donnellon, pro hac vice
Stephen A. Weigand, pro hac vice
FARUKI IRELAND & COX P.L.L.
201 East Fifth Street, Suite 1420
Cincinnati, OH 45202

Telephone: (513) 632-0300
Telecopier: (513) 632-0319

Email: ddonnellon@ficlaw.com

Attorneys for The First Bank and Trust
Company
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