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UNITED STATES BANKRUPTCY COURT
SOUTHERN DISTRICT OF INDIANA
NEW ALBANY DIVISION

IN RE:

EASTERN LIVESTOCK CO., LLC, CASE NO. 10-93904-BHL-11

SN N N N N

Debtor.

OBJECTION TO TRUSTEE’S MOTION TO TRANSFER FUNDS
AND NOTICE OF RELEASE OF PROCEEDS FROM ACCOUNT

The First Bank and Trust Company (“First Bank™), by counsel, for its Objection to
Trustee’s Purchase Money Claims Report, Motion to Transfer Funds and Notice of Release of
Proceeds From Account, alleges and states as follows:

1. First Bank is a secured creditor of Thomas and Patsy Gibson (the “Gibsons”) and
likely a secured creditor of Eastern Livestock Co., L.L.C in this proceeding. First Bank is
presently conducting discovery into its rights to claim ownership of the funds collected by the
Trustee as potential purchase money proceeds and, as described below, has obtained from this
Court an extension of time to file its Purchase Money Claims beyond the original bar date set by
the Trustee. First Bank may also have claims against Fifth Third Bank (“Fifth Third”) which
could significantly affect Fifth Third’s rights in this proceeding, including its rights to the
purported Cash Collateral and Excess Cash Collateral addressed in the Trustee’s Financing Order

[Docket No. 400] dated March 18, 2011.

2. On May 23, 2011, the Trustee filed the Trustee’s Purchase Money Claims Report,
Motion to Transfer Funds and Notice of Release of Proceeds From Account (the “Funds Transfer

Motion”) [Docket No. 501]. This motion not only seeks to relegate potential purchase money
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secured claimants to an unsecured status, but also seeks authorization to transfer approximately
$7,000,000 to the Trustee’s Operating Account and potentially immunize it from claims of
anyone other than Fifth Third or even transfer it to Fifth Third without further notice or court
approval. Due to the complexity of the Funds Transfer Motion, it is unclear whether Trustee
seeks to bar parties from objecting to the transfer and potential distribution of these millions of
dollars. Accordingly, out of an abundance of caution, First Bank files this Objection and
requests that no funds are transferred out of the Trustee’s Holding Account into the Operating
Account without specific authorization from the Court and only after a complete determination of

the rights and obligations of Fifth Third viz. the other creditors in this proceeding.

3. The Order Granting Trustee’s Emergency Motion Regarding Payments on
Debtor’s Cattle Sales (the “Order”), dated January 24, 2011 [Docket No. 234] established a bar
date of May 2, 2011 provided that all “Purchase Money Claims” must be made to the Court in

accordance with the procedures set forth in the Order.

4. First Bank filed its Motion for Motion for Extension of May 2, 2011 Bar Date for
Filing of First Bank and Trust Company's Purchase Money Claims (the “Purchase Money Claims
Motion”) [Docket No. 421]. First Bank’s Motion was granted by Order dated April 19, 2011
[Docket No. 465]. The Order extended the Bar Date for Filing of First Bank’s Purchase Money
Claims to August 1, 2011. First Bank is diligently pursuing discovery in this proceeding, and

the Gibson proceeding, to determine the nature and extent of its purchase money collateral.

5. Paragraph 6 of March 18, 2011 Financing Order provided that the Trustee must
give Notice of his intended use of Cash Collateral or the proposed transfer of Excess Cash
Collateral to Fifth Third Bank (“Fifth Third”) in accordance with the provisions of the Financing

-2-
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Order and that any party in interest objecting to such use or transfer must file an Objection to
such use or transfer within seven days. The terms and conditions of the Financing Order
effectively create a conclusive presumption that any funds described in such Notice constitute

Cash Collateral of Fifth Third in the absence of the filing of an objection to such use or transfer.

6. Based upon the complexity of the Funds Transfer Motion it is not clear whether
any part of the relief sought in the Funds Transfer Motion is subject to the seven day objection
period set forth in the Financing Order. It is premature to enter any order that creates any
presumption as to the ownership of the cash recovered to date by the Trustee and particularly
premature to authorize the transfer of funds that may preempt other creditors from recovering the

proceeds solely by virtue of a seven day “non-objection” waiver period.

7. At the very minimum, if the Court determines that the Funds Transfer Motion is
subject to the seven day objection period set forth in the Financing Order, then First Bank
respectfully seeks an Order granting it the right to file a specific objection to the Funds Transfer
Motion until seven days after the date that First Bank files its Purchase Money Claims or First
Bank’s deadline for filing its Purchase Money Claims expires without First Bank having filed a
Purchase Money Claim and deferring any determination that the funds described in the Funds
Transfer Motion constitute Cash Collateral of Fifth Third under the provisions of the Financing

Order until such time as any such specific objection may be heard .

WHEREFORE, The First Bank and Trust Company (‘“First Bank™), by counsel,
respectfully requests that the Court disallow any transfer from the Trustee’s Holding Account to

the Trustee’s Operating Account and for all other appropriate relief.
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Respectfully submitted,

/s/ Daniel J. Donnellon

Pg 4 of 6

Daniel J. Donnellon, pro hac vice
Stephen A. Weigand, pro hac vice

FARUKI IRELAND & COX P.L.L.

201 East Fifth Street, Suite 1420
Cincinnati, OH 45202
Telephone: (513) 632-0300
Telecopier: (513) 632-0319
Email: ddonnellon@ficlaw.com

Attorneys for The First Bank and Trust

Company
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CERTIFICATE OF SERVICE

| hereby certify that on May 31, 2011, a true and correct copy of the foregoing Objection
to Trustee’s Purchase Money Claims Report, Motion to Transfer Funds and Notice of Release of
Proceeds From Account was filed electronically. Notice of this filing will be sent to all parties

through the Court’s Electronic Case Filing System. Parties may access this filing through the

Court’s system.
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