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CASE SUMMARY: 
 
 
PROCEDURAL POSTURE: A trustee in debtor's 
Chapter 7 bankruptcy proceeding filed a motion to com-
pel discovery, and financial institutions against whom 
discovery was sought filed a motion for a protective or-
der. 
 
OVERVIEW: Trustee in bankruptcy filed a motion to 
compel discovery from certain financial institutions, and 
the financial institutions responded by filing a motion for 
a protective order. The court stated that, pursuant to 
Fed. R. Bankr. P. 2004, trustee had a duty to examine 
any party in interest. However, the court found that the 
duty was limited by matters not relating to debtor and 
appropriate evidentiary privileges. The court further 
stated that the exemptions listed in the Freedom of In-
formation Act, 5 U.S.C.S. § 522, did not give the finan-
cial institutions any protections from discovery. As a 
result, the court found that any documents protected by 
the official information privilege, attorney-client privi-
lege, and the attorney work-product doctrine were pro-
tected from discovery even though the parties were not 
technically involved in litigation. All documents not pro-
tected by such privileges were required to be turned over 
in discovery. 
 
OUTCOME: The trustee's motion to compel was 
granted in part and denied in part, and the financial insti-

tutions' motion for a protective order was granted in part 
and denied in part, where evidentiary privileges pro-
tected some requested information from disclosure, but 
the Freedom of Information Act exemptions did not 
apply. 
 
CORE TERMS: disclosure, discovery, savings, protec-
tive order, work-product, attorney-client, receiver, with-
held, customer, Freedom of Information Act, subsidiary, 
production of documents, financial institutions, privi-
leged, Privacy Act, official information, anticipation of 
litigation, nondisclosure, appointed, federal savings, mat-
ters of law, bankruptcy estate, financial records, exami-
nation reports, privacy rights, competent jurisdiction, 
confidentiality, confidential, designated, exemption 
 
LexisNexis(R) Headnotes 
 
 
 
Bankruptcy Law > Case Administration > Examina-
tions of Debtors 
Bankruptcy Law > Case Administration > Examiners, 
Officers & Trustees > Duties & Functions > Liquida-
tions 
Bankruptcy Law > Debtor Benefits & Duties > General 
Overview 
[HN1] 11 U.S.C.S. § 704(3) sets forth the duties of a 
trustee in a Chapter 7 liquidation. Such duties include the 
duty to investigate the financial affairs of the debtor. 
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Bankruptcy Law > Case Administration > Examina-
tions of Debtors 
Bankruptcy Law > Practice & Proceedings > Contested 
Matters 
[HN2] See Fed. R. Bankr. P. 2004. 
 
 
Bankruptcy Law > Case Administration > Examina-
tions of Debtors 
Bankruptcy Law > Practice & Proceedings > Contested 
Matters 
[HN3] The scope of Fed. R. Bankr. P. 2004 is broad, and 
an examination pursuant to this rule may extend to third 
parties who have had dealings with the debtor. On the 
other hand, the scope of an examination under Fed. R. 
Bankr. P. 2004 is not unlimited; the examination of an 
entity under this rule or of the debtor under 11 U.S.C.S. 
§ 343 may relate only to acts, conduct, or property or to 
the liabilities and financial condition of the debtor, or 
any matter which may affect the administration of the 
debtor's estate, or the debtor's right to a discharge. 
 
 
Bankruptcy Law > Case Administration > Examina-
tions of Debtors 
Civil Procedure > Discovery > Privileged Matters > 
General Overview 
Civil Procedure > Discovery > Protective Orders 
[HN4] Matters having no relationship to the debtor's af-
fairs, or the administration of the bankruptcy estate are 
not proper subjects of a Fed. R. Bankr. P. 2004 examina-
tion. Additionally, those seeking to examine witnesses or 
records pursuant to Fed. R. Bankr. P. 2004 are subject to 
applicable evidentiary privileges. Accordingly, to pre-
serve the rights of those from whom discovery is sought, 
the court may issue an appropriate protective order. 
 
 
Administrative Law > Governmental Information > 
Freedom of Information > General Overview 
[HN5] See 5 U.S.C.S. § 552(b). 
 
 
Administrative Law > Governmental Information > 
Freedom of Information > General Overview 
[HN6] 5 U.S.C.S. § 552(a) states specifically that each 
agency shall make available to the public information 
as follows. 
 
 
Administrative Law > Governmental Information > 
Freedom of Information > General Overview 

Banking Law > Federal Deposit Insurance Corporation 
> General Overview 
[HN7] See 12 C.F.R. § 309.5(c). 
 
 
Administrative Law > Governmental Information > 
Freedom of Information > General Overview 
Civil Procedure > Discovery > Privileged Matters > 
General Overview 
Evidence > Privileges > Government Privileges > Offi-
cial Information Privilege > Deliberative Process Privi-
lege 
[HN8] The Official Information Privilege is recognized 
as a common law privilege separate from the Freedom of 
Information Act, 5 U.S.C.S. § 522. The privilege is 
based on the assumption that effective and efficient gov-
ernmental decision making requires a free flow of ideas 
among governmental officials. 
 
 
Administrative Law > Governmental Information > 
Freedom of Information > General Overview 
Evidence > Privileges > Government Privileges > Offi-
cial Information Privilege > General Overview 
Evidence > Privileges > Government Privileges > Pro-
cedures to Claim Privileges 
[HN9] The Official Information Privilege is qualified 
and protects only opinions and recommendations in in-
tra-governmental documents. Even when the government 
asserts the official information privilege with respect to 
opinions or recommendations, nondisclosure is not guar-
anteed. The court must balance the interests in nondis-
closure against the interest in document production. Con-
sequently, an in camera examination of disputed docu-
ments is generally required, and the court may require 
that the documents produced be subject to a protective 
order limiting disclosure. 
 
 
Bankruptcy Law > Case Administration > Examina-
tions of Debtors 
Civil Procedure > Discovery > Privileged Matters > 
General Overview 
[HN10] The validity of a privilege asserted to prevent 
production and considerations to limit disclosure are 
determined under Federal Law. 
 
 
Administrative Law > Governmental Information > 
Freedom of Information > General Overview 
Banking Law > Federal Deposit Insurance Corporation 
> Supervisory Powers 
Criminal Law & Procedure > Discovery & Inspection > 
Discovery by Defendant > Report of Examinations & 
Tests > Appellate Review & Judicial Discretion 
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[HN11] Although 18 U.S.C.S. § 1906 establishes crimi-
nal penalties for unauthorized disclosure of bank exami-
nation reports, that section provides explicitly that it is 
disclosure without permission from the appropriate au-
thority, like the FDIC, that renders the disclosure unau-
thorized. Furthermore, the statute expressly provides that 
government employees who disclose examination reports 
without the written permission of the appropriate author-
ity are not subject to penalties under this section if the 
disclosure was ordered by a court of competent jurisdic-
tion. Since disclosure may be made pursuant to FDIC 
authorization, or by court order, 18 U.S.C.S. § 1906 does 
not prohibit the production of documents to the Chapter 
7 Trustee. 
 
 
Bankruptcy Law > Practice & Proceedings > Contested 
Matters 
Civil Procedure > Discovery > Privileged Matters > 
General Overview 
Civil Procedure > Discovery > Protective Orders 
[HN12] Although disclosure to the Chapter 7 Trustee is 
not prohibited, the movants have a legitimate interest in 
preventing the general disclosure of customer financial 
information. It is appropriate, therefore, to require a 
protective order permitting disclosure of relevant 
documents containing customer financial information to 
the Chapter 7 Trustee, but limiting the scope of produc-
tion to avoid the general disclosure of such information. 
 
 
Evidence > Privileges > Attorney-Client Privilege > 
Waiver 
[HN13] It is by now well established that the attorney-
client privilege attaches to corporations as well as to in-
dividuals, and the power to exercise, or waive, the privi-
lege rests with a corporation's management. When con-
trol of a corporation passes to new management, the au-
thority to assert and waive the corporation's attorney-
client privilege passes as well. In comparison, the mere 
sale of some of a corporation's assets does not necessar-
ily transfer the corporation's attorney-client privilege. 
 
 
Business & Corporate Law > Corporations > Directors 
& Officers > Compensation > General Overview 
Evidence > Privileges > Attorney-Client Privilege > 
Waiver 
Mergers & Acquisitions Law > Sales of Assets > Gen-
eral Overview 
[HN14] When control of a corporation passes to new 
management, the authority to assert and waive the corpo-
ration's attorney-client privilege passes as well. In com-
parison, the mere sale of some of a corporation's assets 

does not necessarily transfer the corporation's attorney-
client privilege. 
 
 
Evidence > Privileges > Attorney-Client Privilege > 
Waiver 
[HN15] While the presence of third parties not needed 
for the transmittal of the information will negate the 
attorney-client privilege, whether the presence of certain 
parties was reasonable in light of an interest in confiden-
tiality is essentially a factual question the court must 
determine considering the identity of the parties and the 
context of the communications. 
 
 
Civil Procedure > Pleading & Practice > Defenses, 
Demurrers & Objections > Waiver & Preservation 
Evidence > Privileges > Attorney-Client Privilege > 
General Overview 
[HN16] Although disclosure to third parties of other-
wise privileged information constitutes a waiver of that 
privilege, officers, directors and counsel who may have 
served movants are not necessarily relegated to the status 
of third parties. Without other evidence of waiver, privi-
leged communications disclosed to such parties do not 
lose their privileged character as a matter of law. 
 
 
Civil Procedure > Discovery > Methods > Requests for 
Production & Inspection 
Civil Procedure > Discovery > Privileged Matters > 
Work Product > General Overview 
[HN17] See Fed. R. Civ. P. 26(b). 
 
 
Bankruptcy Law > Case Administration > Examina-
tions of Debtors 
Bankruptcy Law > Practice & Proceedings > Contested 
Matters 
Civil Procedure > Discovery > Methods > Requests for 
Production & Inspection 
[HN18] Fed. R. Civ. P. 26(b)(3) applies to motions under 
Fed. R. Bankr. P. 2004 through Fed. R. Bankr. P. 9014, 
and Fed. R. Civ. P. 26 has not been limited to discovery 
where litigation has been commenced. 
 
COUNSEL:  [**1]  Rolf S. Woolner, Russell P. Nowell 
of Milbank, Tweed, Hadley & McCloy, Los Angeles, 
California, special counsel to David A. Gill, Chapter 7 
Trustee. 
 
L. Allan Songstad, Jr., Julia Gail Lance of Meserve, 
Mumper & Hughes, Irvine, California, counsel for FDIC. 
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Jeffrey R. Fine of Strasburger & Price, Dallas, Texas, 
counsel for New West Federal Savings & Loan Associa-
tion. 
 
Thomas A. Pashalides of American Savings Bank, FSB, 
Irvine, California, counsel for American Savings Bank, 
FSB.   
 
JUDGES: John J. Wilson, United States Bankruptcy 
Judge.   
 
OPINION BY: WILSON  
 
OPINION 

 [*731]  MEMORANDUM OF DECISION 

JOHN J. WILSON, United States Bankruptcy Judge  

This matter comes before the Court on the motion of 
the Chapter 7 Trustee for Financial Corporation of 
America ("FCA") to compel the production of docu-
ments by New West Federal Savings and Loan Associa-
tion ("New West") and American Savings Bank, FSB 
("ASB"), and on the motion by New West, ASB, and the 
Federal Deposit Insurance Corporation ("FDIC") for a 
protective order. New West, ASB, and the FDIC op-
posed the Trustee's motion to compel the production of 
documents; the Chapter 7 Trustee opposed the FDIC, 
New West, and ASB motion for a protective order. 

BACKGROUND 

The Debtor, Financial Corporation of America 
("FCA"), a corporation organized  [**2]  under Delaware 
law, was the parent of American Savings and Loan As-
sociation ("Old American"), a stock savings and loan 
association organized under the laws of California. The 
accounts of Old American were insured by the Federal 
Savings and Loan Insurance Corporation ("FSLIC") in 
its capacity as a corporate instrumentality of the United 
States. 

On September 5, 1988, the Federal Home Loan 
Bank Board ("Bank Board") appointed the FSLIC re-
ceiver for Old American. On September 6, 1988, the 
FSLIC, as receiver, transferred substantially all the assets 
of Old American to American Savings, a newly created 
federal savings and loan association. On September 9, 
1988, four days after the Bank Board appointed the 
FSLIC receiver for Old American, FCA filed for bank-
ruptcy protection under Chapter 11 of Title 11 of the 
United States Code. 

In December 1988, the Bank Board appointed the 
FSLIC receiver for American Savings. As receiver, the 
FSLIC entered into an agreement with New West Fed-
eral Savings and Loan Association ("New West"), a fed-
erally chartered savings and loan association, whereby 

New West assumed substantially all the liabilities of 
American Savings. The majority of the assets of Ameri-
can  [**3]  Savings were transferred to American Sav-
ings Bank, FSB ("ASB"), another federal savings and 
loan association. 

FCA's bankruptcy was converted from a Chapter 11 
reorganization to a liquidation under Chapter 7 in Febru-
ary 1989. In August 1989, the FSLIC was abolished pur-
suant to the Financial Institutions Reform, Recovery, and 
Enforcement Act; accordingly, the FDIC assumed essen-
tially all the duties and responsibilities of the FSLIC. 

Following FCA's conversion to Chapter 7, the newly 
appointed Chapter 7 Trustee initiated an investigation of 
potential claims of the bankruptcy estate. As part of the  
[*732]  investigation, the Trustee requested records in 
the possession of New West and ASB many of which 
pertained to the operation of Old American while it was 
a subsidiary of FCA. Although many documents were 
produced, a number of records were withheld from pro-
duction under assertions of privilege and other objec-
tions. Late in 1989, the FDIC took charge of the docu-
ment production to the FCA Trustee. 

In December 1989, the Trustee brought a motion in 
the Bankruptcy Court for an order authorizing an ex-
amination of the custodians of records of New West and 
ASB and compelling the production of documents  [**4]  
pursuant to Bankruptcy Rule 2004. New West and ASB 
responded by filing a motion to quash and for a protec-
tive order. 

Prior to the hearing on these matters, the Trustee, 
New West, and ASB entered into a stipulation and order 
providing for the orderly turnover and production of 
documents. The stipulation also preserved New West's 
and ASB's right to raise objections and move the Court 
for a protective order. In the event New West and ASB 
failed to bring such a motion, the Trustee was authorized 
to seek a 2004 examination of the custodians of records 
of New West and ASB. 

Pursuant to the stipulation, New West and ASB pro-
vided the Trustee with transmittal sheets corresponding 
to approximately 70,000 boxes of records. From these 
indices, the Trustee designated some 800 boxes for copy-
ing and physical review. By April 26, 1990, hundreds of 
boxes of documents were produced or made available to 
the Trustee; again, however, many documents were 
withheld from production. The documents withheld were 
identified, and the grounds for nondisclosure were as-
serted, in a 165 page report delivered to the Trustee on 
April 17, 1990. 

The parties failed to resolve the production dispute 
through negotiations,  [**5]  and on April 19, 1990, the 
Trustee filed a motion to compel the production of 
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documents. On April 26, 1990, the FDIC, New West, 
and ASB filed a motion for a protective order. A pre-
liminary hearing on the Trustee's motion to compel was 
held on May 10, 1990, and continued to July 19, 1990 
for a final hearing. The hearing on the motion for a pro-
tective order, originally scheduled for May 17, 1990, 
was also continued to July 19, 1990, in order to be con-
sidered with the Trustee's motion. 

Because the scope of production was too large to 
conduct an examination of individual documents, the 
parties have addressed their motions to the following 
categories of documents: 
  

   (1) Documents circulated among the 
FHLBB, the FDIC, the FSLIC, the Fed-
eral Reserve, Old American, American 
Savings, New West, ASB, and their sub-
sidiaries; 

(2) Documents containing confiden-
tial customer information that are pro-
tected by financial privacy rights; 

(3) Attorney-client communications 
involving Old American, American Sav-
ings, New West, ASB, their subsidiaries, 
and their counsel; 

(4) Any documents generated by 
counsel for Old American, American Sav-
ings, New West, ASB, and their subsidiar-
ies' which constitute  [**6]  attorney 
work-product; and 

(5) Documents of Old American, 
American Savings, New West, ASB, and 
their subsidiaries which were generated 
after the date of FCA's bankruptcy filing. 

 
  
Essentially, the parties have asked the Court to rule on 
matters of law; specifically, whether certain privileges 
are applicable to the enumerated categories of docu-
ments. 

JURISDICTION 

This Court has jurisdiction pursuant to 28 U.S.C. § 
1334(a), (d); 28 U.S.C. § 157(a), (b)(1), (b)(2)(A) and 
(O), and general order No. 266 of the United States Dis-
trict Court for the Central District of California. 

ISSUES 
  

   1. Whether section 552(b) of the Free-
dom of Information Act and agency 
regulations issued pursuant to the Act cre-
ate a privilege available to the FDIC, New 

West, and ASB to withhold documents  
[*733]  from production to the Chapter 7 
Trustee? 

2. Whether certain government 
documents are protected from disclosure 
under the Official Information Privilege? 

3. Whether customer financial re-
cords are privileged from disclosure un-
der the Right to Financial Privacy Act, 12 
U.S.C. § 3401 et seq., or privacy rights 
under State Law? 

4. Whether examination reports are 
prohibited from disclosure by 18 U.S.C. § 
1906? 

 [**7]  5. Whether the FDIC, New 
West, and ASB may assert the Attorney-
Client Privilege of Old American? 

6. Whether the employment of certain 
officers, directors, and counsel by both 
FCA, the parent company, and Old 
American, the subsidiary, constituted a 
waiver of confidentiality and privilege by 
Old American as to FCA? 

7. Whether the FDIC, New West, and 
ASB may assert the Attorney Work-
Product doctrine regarding documents 
prepared by attorneys for Old American? 

8. Whether documents generated af-
ter FCA filed its bankruptcy petition can 
be properly withheld from production to 
the Chapter 7 trustee? 

 
  

ANALYSIS 

Bankruptcy Code section 704 [HN1] sets forth the 
duties of a trustee in a Chapter 7 liquidation. Such duties 
include the duty to "investigate the financial affairs of the 
debtor." 11 U.S.C. § 704(3) (1989). Bankruptcy Rule 
2004 provides, in relevant part, that: 
  

   [HN2] (a) On motion of any party in in-
terest, the court may examine any entity. 

. . . . 

(c) The attendance of any person for 
examination and the production of docu-
mentary evidence may be compelled in 
the manner provided in Rule 9016 for the 
attendance of witnesses at a hearing or 
trial. 
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Rules Bankr. Proc. 2004(a) & (c). 
  
[HN3] The scope  [**8]  of Rule 2004 is broad, and an 
examination pursuant to this rule may extend to third 
parties who have had dealings with the debtor. See In re 
Wilcher, 56 Bankr. 428, 433 (Bankr. N.D. Ill. 1985) (dis-
cussing In re Mittco, 44 Bankr. 35, 36 (Bankr. E.D. 
Mass. 1984); Chereton v. United States, 286 F.2d 409, 
413 (6th Cir. 1961). 

On the other hand, the scope of an examination un-
der Rule 2004 is not unlimited; 
  

   the examination of an entity under this 
rule or of the debtor under § 343 of the 
Code may relate only to acts, conduct, or 
property or to the liabilities and financial 
condition of the debtor, or any matter 
which may affect the administration of the 
debtor's estate, or the debtor's right to a 
discharge . . . . 

 
  
Rules Bankr. Proc. 2004(b). [HN4] Matters having no 
relationship to the debtor's affairs, or the administration 
of the bankruptcy estate are not proper subjects of a Rule 
2004 examination.  Johns-Manville Corp., 42 Bankr. 362 
(D.C. S.D.N.Y. 1984). Additionally, those seeking to 
examine witnesses or records pursuant to Rule 2004 are 
subject to applicable evidentiary privileges. 1 Accord-
ingly, to preserve the rights of those from whom discov-
ery is sought, the Court may  [**9]  issue an appropriate 
protective order. 2  
 

1   According to Bankruptcy Rule 9017, "the 
Federal Rules of Evidence . . . . apply in cases 
under the Code." Rules Bankr. Proc. 9017. 

Federal Rule Evidence 501 provides, in 
relevant part, that: 
  

   except as otherwise required by 
the Constitution of the United 
States or provided by Act of Con-
gress or rule prescribed by the 
Supreme Court pursuant to statu-
tory authority, the privilege of a 
witness, person, government, State 
or political subdivision thereof 
shall be governed by the principles 
of the common law as they may be 
interpreted by the Courts of the 
United States in light of reason 
and experience . . . . 

 
  
Fed. R. Evid. 501. 
2   Section 105 of the Bankruptcy Code provides, 
in part, that "the court may issue any order, 
process, or judgment that is necessary or appro-
priate to carry out the provisions of this Title." 11 
U.S.C. § 105(a) (1988). 

Federal Rule of Civil Procedure 26(c), ap-
plicable to contested matters in bankruptcy 
through Bankruptcy Rule 9014, also provides 
that: 
  

   upon motion by a party or by 
the person from whom discovery 
is sought, and for good cause 
shown, the court in which the ac-
tion is pending or alternatively, on 
matters relating to a deposition, 
the court in the district where the 
deposition is to be taken may 
make any order which justice re-
quires to protect a party or person 
from annoyance, embarrassment, 
oppression, or under burden or ex-
pense, including one or more of 
the following: (1) that the discov-
ery not be had; (2) that the discov-
ery may be had only on specified 
terms and conditions, including a 
designation of the time or place; 
(3) that the discovery may be had 
only by a method of discovery 
other than that selected by the 
party seeking discovery; (4) that 
certain matters not be inquired 
into, or that the scope of discovery 
be limited to certain matters; (5) 
that discovery be conducted with 
no one present except persons des-
ignated by the court; (6) that a 
deposition after being sealed be 
opened only by order of the court; 
(7) that a trade secret or other con-
fidential research, development, or 
commercial information not be 
disclosed or be disclosed only in a 
designated way; (8) that the par-
ties simultaneously file specified 
documents or information en-
closed in sealed envelopes to be 
opened as directed by the court. 

If the motion for a protective 
order is denied in whole or in 
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part, the court may, on such terms 
and conditions as are just, order 
that any party or person provide 
or permit discovery . . . . 

 
  
Fed. R. Civ. P. 26(c). 

 [**10]   [*734]  Privilege Claimed Pursuant to the 
Freedom of Information Act, and Applicable Regula-
tions 

The FDIC, New West, and ASB contend that certain 
records and documents are protected, or prohibited from 
disclosure, under 5 U.S.C. § 552(b) and 12 C.F.R. §§ 
309.5 and 505.5. The statutory and regulatory authorities 
cited, however, do not create evidentiary privileges pro-
tecting documents from disclosure to the Chapter 7 
Trustee. 

Section 552 of Title 5 codifies the Freedom of In-
formation Act ("FOIA") and provides for access to in-
formation and records developed or maintained by Fed-
eral Agencies.  31 C.F.R. §§ 1.1 - 1.7. 3 Section 552(b) 
exempts from disclosure matters which include: 
  

   [HN5] (5) inter-agency or intra-agency 
memorandums or letters which would not 
be available by law to a party other than 
an agency in litigation with the agency; 

. . . . 

(8) contained in or related to exami-
nation, operating, or condition reports 
prepared by, on behalf of, or for the use of 
an agency responsible for the regulation 
or supervision of financial institutions. 

 
  
5 U.S.C. § 552(b)(5) & (8) (1988). Title 12 of the Code 
of Federal  [**11]  Regulations, part 505, contains regu-
lations issued by the Office of Thrift Supervision sup-
plementing the regulations promulgated by the Depart-
ment of Treasury under 31 C.F.R. part 1, subpart A. Part 
309 of Title 12, issued under the authority of 5 U.S.C. § 
552, sets forth FDIC regulations pertaining to public 
access to agency information and records.  12 C.F.R. § 
309.1 (1990). 
 

3   31 C.F.R. part 1, subpart A, contains the De-
partment of Treasury regulations implementing 
the Freedom of Information Act. 31 C.F.R. § 
1.1(a) (1990). 

Subsection (a) [HN6] states specifically that "each 
agency shall make available to the public information 
as follows . . . ." 5 U.S.C. § 552(a) (1988) (emphasis 

added). In Kerr v. United States District Court for the 
Northern District of California, 511 F.2d 192 (9th Cir. 
1975), aff'd 426 U.S. 394, 48 L. Ed. 2d 725, 96 S. Ct. 
2119 (1976), the Court of Appeals determined that the 
exemptions enumerated in Section 552(b) of the Freedom 
of Information Act did not constitute privileges for civil 
discovery. The Court observed that  [**12]  "the purpose 
of this act was to expand the access of the public to offi-
cial records of federal agencies, subject to stated excep-
tions." Kerr, 511 F.2d at 197. "They were intended only 
to permit the withholding of certain types of informa-
tion from the public generally." Id. at 198. 

[HN7] Footnote # 4 to FDIC regulation 12 C.F.R. § 
309.5(c) is consistent with the courts holding in Kerr and 
states in its entirety that: 
  

   classification of a record as exempt 
from disclosure under the provisions of § 
309(c) shall not be construed as authority 
to withhold the record if it is otherwise 
subject to disclosure under the Privacy 
Act of 1974 (5 U.S.C. 552(a)) or other 
Federal Statute, any applicable regulation 
of FDIC, or any other Federal agency 
having jurisdiction thereof, or  [*735]  
any directive or order of any court of 
competent jurisdiction. 

 
  
12 C.F.R. § 309.5(c) (emphasis added). 

In sum, the exemptions enumerated in the Freedom 
of Information Act, and the regulations cited by the 
FDIC, New West, and ASB limit the general public's 
access to government documents, but do not create privi-
leges applicable to the Chapter 7 Trustee seeking to 
compel production under Bankruptcy Rule 2004. 

The  [**13]  Official Information Privilege 

[HN8] In comparison, the Official Information 
Privilege is recognized as a common law privilege sepa-
rate from the Freedom of Information Act. In re Verraz-
zano Towers, Inc., 7 Bankr. 648 (Bankr. E.D.N.Y. 1980); 
In re Franklin National Bank Securities Litigation, 478 
F. Supp. 577 (E.D.N.Y. 1979); Denny v. Carey, 78 
F.R.D. 370 (E.D. Penn. 1978). The privilege is based on 
the assumption that "effective and efficient governmental 
decision making requires a free flow of ideas among 
governmental officials." Verrazzano, 7 Bankr. at 651 
(quoting Franklin, 478 F. Supp. at 580-81). 

In Verrazzano Towers, the Bankruptcy Court analo-
gized the FDIC's interest in protecting its records from 
disclosure pursuant to a subpoena duces tecum in a 
bankruptcy proceeding to the policy supporting the ex-
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emption from disclosure under the Freedom of Informa-
tion Act. Bankruptcy Judge Price observed that there are: 
  

   at least three important policies to be 
served by limiting access to FDIC re-
cords. These include 1) the promotion of 
stability of financial institutions, 2) the 
maintenance of cooperative relationships 
between banks and their supervising 
agencies, and  [**14]  3) the protection of 
confidential information relating to bank 
customers. 

 
  
 Verrazzano Towers, 7 Bankr. at 652. 

[HN9] Nevertheless, the privilege is qualified and 
protects only opinions and recommendations in intra-
governmental documents.  Franklin, 478 F. Supp. at 581 
(citing Environmental Protection Agency v. Mink, 410 
U.S. 73, 35 L. Ed. 2d 119, 93 S. Ct. 827 (1973); other 
citations omitted). "Even when the government asserts 
the official information privilege with respect to opin-
ions or recommendations, nondisclosure is not guaran-
teed." Franklin, at 582. The court must balance the inter-
ests in nondisclosure against the interest in document 
production. Id. Consequently, an in camera examination 
of disputed documents is generally required, Denny, 78 
F.R.D. at 373, and the court may require that the docu-
ments produced be subject to a protective order limiting 
disclosure. See Denny, 78 F.R.D. 370; Verrazzano Tow-
ers, 7 Bankr. 648. 

Assertions of Privilege Under Customer Financial 
Privacy Rights 

In withholding certain documents from production, 
the FDIC, New West, and ASB also assert the privacy 
rights of bank customers. The FDIC, New West, and 
ASB cite the Right to Financial Privacy Act (12  [**15]  
U.S.C. §§ 3401-3422) and 18 U.S.C. § 1906 (Crimes & 
Criminal Procedure), as well as State Law, as authority 
for nondisclosure. Although the authority cited does not 
prohibit production to the Chapter 7 Trustee, disclosure 
should be limited to the Trustee under a protective or-
der. 

The Trustee seeks to compel production pursuant to 
Federal Law -- Bankruptcy Rule 2004. [HN10] The va-
lidity of a privilege asserted to prevent production and 
considerations to limit disclosure are, therefore, deter-
mined under Federal Law. See Kerr, 511 F.2d at 197. 

Next, the Right to Privacy Act governs financial in-
stitutions' disclosure of customer financial records to 
government authorities.  12 U.S.C. §§ 3401-3422 (1988). 
4 Since the Chapter 7 Trustee is not a government author-

ity, the Act is inapplicable to the disclosure of docu-
ments to him. 
 

4   For example, Section 3403 provides that: 

No financial institution, or officer, employ-
ees, or agent of a financial institution, may pro-
vide to any Government authority access to or 
copies of, or the information contained in, the 
financial records of any customer except in ac-
cordance with the provisions of this chapter. 

12 U.S.C. § 3403(a) (1988) (emphasis 
added). 

 [**16]  Finally, [HN11] although 18 U.S.C. § 1906 
establishes criminal penalties for unauthorized  [*736]  
disclosure of bank examination reports, that section pro-
vides explicitly that it is disclosure without permission 
from the appropriate authority, like the FDIC, that ren-
ders the disclosure unauthorized. 5 Furthermore, the stat-
ute expressly provides that government employees who 
disclose examination reports without the written permis-
sion of the appropriate authority are not subject to penal-
ties under this section if the disclosure was ordered by a 
court of competent jurisdiction. Since disclosure may be 
made pursuant to FDIC authorization, or by Court order, 
Section 1906 does not prohibit the production of docu-
ments to the Chapter 7 Trustee. 
 

5   Whoever, being an examiner, public or pri-
vate, or General Accounting Office employee 
with access to bank examination report informa-
tion under section 714 of title 31, discloses the 
names of borrowers or the collateral for loans of 
any member bank of the Federal Reserve System, 
or bank insured by the Federal Deposit Insurance 
Corporation examined by him or subject to Gen-
eral Accounting Office audit under section 714 of 
title 31 to other than the proper officers of such 
bank, without first having obtained the expressed 
permission in writing from the Comptroller of the 
Currency as to a national bank, the Board of 
Governors of the Federal Reserve System as a 
State member bank, or the Federal Deposit In-
surance Corporation as to any other insured 
bank, or from the board of directors of said bank, 
except when ordered to do so by a court of com-
petent jurisdiction, or by direction of Congress of 
United States, or either House thereof, or any 
committee of Congress, or either House duly au-
thorized or as authorized by section 714 of title 
31 shall be fined not more than $ 5,000 or im-
prisoned not more than one year or both. 

18 U.S.C. § 1906 (1988) (emphasis added). 
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 [**17]  [HN12] Although disclosure to the Chapter 
7 Trustee is not prohibited by the authorities discussed 
above, the FDIC, New West, and ASB have a legitimate 
interest in preventing the general disclosure of customer 
financial information.  Verrazzano Towers, 7 Bankr. at 
648; see also 12 C.F.R. § 310. 6 It is appropriate, there-
fore, to require a protective order permitting disclosure 
of relevant documents containing customer financial 
information to the Chapter 7 Trustee, but limiting the 
scope of production to avoid the general disclosure of 
such information. 
 

6   According to the Privacy Act Regulations 12 
C.F.R., part 10: 
  

   (a) Except as provide in part (b) 
of this section, the Corporation 
will not disclose any record con-
tained in a designated system of 
records to any person or agency 
except with prior written consent 
of the individual to whom the re-
cord pertains. 

(b) The restrictions on disclo-
sure in paragraph (a) of this sec-
tion do not apply to any of the fol-
lowing disclosures: 

(11) Pursuant to the order of 
a court of competent jurisdiction. 

 
  
12 C.F.R. § 310.10(a), (b)(11) (1990). 

 [**18]  Assertions of Privilege Under Attorney-
Client Communications 

The FDIC, New West, and ASB may properly assert 
the attorney-client privilege of Old American. 

[HN13] "It is by now well established . . . . that the 
attorney-client privilege attaches to corporations as well 
as to individuals," Commodity Futures Trading Commis-
sion v. Weintraub, 471 U.S. 343, 348, 85 L. Ed. 2d 372, 
105 S. Ct. 1986 (1985) (citing Upjohn v. United States, 
449 U.S. 383, 66 L. Ed. 2d 584, 101 S. Ct. 677 (1981); 
and the power to exercise, or waive, the privilege rests 
with a corporation's management. Weintraub, at 348. 
[HN14] "When control of a corporation passes to new 
management, the authority to assert and waive the corpo-
ration's attorney-client privilege passes as well." Wein-
traub, at 349. In comparison, the mere sale of some of a 
corporation's assets does not necessarily transfer the cor-
poration's attorney-client privilege. See Federal Deposit 
Insurance Corp. v. Amundson, 682 F. Supp. 981 (D. 
Minn. 1988). 

The Ninth Circuit has also recognized that the FDIC, 
as receiver, steps into the shoes of an insolvent institu-
tion.  Federal Deposit Insurance Corp. v. Glickman, 450 
F.2d 416 (9th Cir. 1971). Other Courts have held spe-
cifically that as a receiver, the FDIC may raise  [**19]  
the attorney-client privilege of the insolvent institution. 
Federal Deposit Insurance Corp. v. Berry, Civ. No. 1-
85-62, slip op. (E.D. Tenn. June 3, 1985). 

When the Bank Board appointed the FSLIC receiver 
for Old American and  [*737]  American Savings, the 
FSLIC succeeded by operation of law to the privileges of 
the closed corporations.  12 U.S.C. § 1821(d) (1988). 
Applicable Federal Law provides that: 
  

   The Corporation shall, as conservator or 
receiver, and by operation of law, succeed 
to-- 

(i) all rights, titles, powers, and privi-
leges of the insured depository institution, 
and of any stockholder, member, account 
holder, depositor, officer, or director of 
such institution with respect to the institu-
tion and the assets of the institution; and 

(ii) title to the books, records, and 
assets of any previous conservator or 
other legal custodian of such institution. 

 
  
12 U.S.C. § 1821(d)(2)(i) and (ii) (1988) (emphasis 
added). 

The purchase agreements between the FSLIC and 
the successors to Old American indicate that in distribut-
ing assets and liabilities to successor institutions, the 
FSLIC expressly retained rights and duties including 
claims, causes of action, and judgments against former  
[**20]  officers and employees. The agreements also 
expresses FSLIC's intention to retain rights over unspeci-
fied books and records of the closed corporations. Ac-
cordingly, as successor to the FSLIC, the FDIC suc-
ceeded to the privileges possessed by Old American and 
American Savings at the time these institutions were 
placed in receivership. The privileges retained by the 
FDIC, and not otherwise waived, are applicable to the 
production request of the Chapter 7 Trustee. 7  
 

7   The Chapter 7 Trustee relies in large measure 
on the authority of Amundson, 682 F. Supp. 981. 
In Amundson, the district court held that the 
FDIC did not succeed to the privileges of the in-
solvent corporation. In contrast to the proceeding 
before this Court, in Amundson, the FDIC was 
acting only as a purchaser of assets, and not in its 
capacity as a receiver. 
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Waiver of Confidentiality and Privilege 

The Trustee also argues that since at the time Old 
American was a subsidiary of FCA, FCA had access to 
the records of Old American, and since  [**21]  FCA 
and Old American shared officers, directors, and coun-
sel, communications between Old American and its 
counsel were never intended to be confidential as to FCA 
as a matter of law. 

[HN15] While "the presence of third parties not 
needed for the transmittal of the information will negate 
the [attorney-client] privilege," James Julian, Inc v. Ray-
theon Co., 93 F.R.D. 138, 141 (D.Del. 1982) (citing Pit-
ney-Bowes, Inc. v. Mestre, 86 F.R.D. 444, 446 (S.D.Fla. 
1980)), whether the presence of certain parties was rea-
sonable in light of an interest in confidentiality is essen-
tially a factual question the court must determine consid-
ering the identity of the parties and the context of the 
communications. See Julian, 93 F.R.D. 138. For exam-
ple, confidentiality at a meeting of corporate officers 
would not be waived simply because some of the officers 
whose presence was reasonably required at the meeting 
were also officers of another corporation. See Upjohn, 
449 U.S. at 391, 66 L. Ed. 2d 584, 101 S. Ct. 677. Like-
wise, the mere commingling of records does not consti-
tute a waiver of otherwise privileged communications.  
Julian, 93 F.R.D. 138. 

[HN16] Although disclosure to third parties of oth-
erwise privileged information constitutes  [**22]  a 
waiver of that privilege, officers, directors and counsel 
who may have served FCA as well as Old American are 
not necessarily relegated to the status of third parties. 
Without other evidence of waiver, privileged communi-
cations disclosed to such parties do not lose their privi-
leged character as a matter of law. 

Assertions of Privilege Under Attorney Work-
Product 

The unique question raised by the Chapter 7 Trustee 
is whether documents prepared by attorneys for Old 
American in preparation for litigation with parties other 
than the FCA can now be withheld from production to 
the FCA under the Attorney Work-Product Doctrine. 

The Supreme Court first recognized the work-
product doctrine in Hickman v. Taylor, 329 U.S. 495, 91 
L. Ed. 451, 67 S. Ct. 385 (1947). In Hickman, the Court 
held that to qualify for protection as work-product, the  
[*738]  materials sought must have been prepared by 
another party in anticipation of litigation. Id. The doc-
trine was eventually codified in Fed. R. Civ. P. 26(b). 
Rule 26(b) provides, in part, that: 
  

   [HN17] subject to the provisions of 
subdivision (b)(4) of this rule, a party 

may obtain discovery of documents under 
subdivision (b)(1) of this rule and pre-
pared in anticipation of litigation  [**23]  
or for trial by or for another party repre-
sentatives . . . . only upon a showing that 
the party seeking discovery has substan-
tial need of the materials in preparation of 
the party's case and that the party is un-
able without undue hardship to obtain the 
substantial equivalent of the materials by 
other means. In ordering discovery of 
such materials when the required showing 
has been made, the court shall protect 
against disclosure of the mental impres-
sions, conclusions, opinions, or legal 
theories of an attorney or other represen-
tative of a party concerning the litigation. 

 
  
Fed. R. Civ. P. 26(b)(3). 

In holding the work-product doctrine applicable to 
third parties through Exemption 5 of Section 552(b) of 
the Freedom of Information Act, the Supreme Court 
observed that the literal language of the Rule protects 
materials prepared for any litigation or trial as long as the 
materials were prepared by or for a party to the subse-
quent litigation.  Federal Trade Commission v. Grolier 
Inc., 462 U.S. 19, 76 L. Ed. 2d 387, 103 S. Ct. 2209 
(1983). In contrast, the Ninth Circuit held that a third 
party could not invoke the doctrine to defeat the discov-
ery of work-product in litigation unrelated to the party 
from whom the discovery  [**24]  is sought, Southern 
California Edison Co. v. Westinghouse Electric Corp., 
892 F.2d 778 (9th Cir. 1989); although a third party 
may seek a protective order under Rule 26(c). Id.; see 
also n.2, supra. 

In the motion to compel production, the Chapter 7 
trustee contends that since no adversary action has been 
commenced in the Bankruptcy Court, the parties object-
ing to disclosure under the work-product doctrine are 
not parties to litigation in this Court and are, therefore, 
unprotected by Rule 26(b)(3). The Trustee's argument is 
not persuasive. 

Federal Rule of Civil Procedure 26(b)(3) [HN18] 
applies to motions under Bankruptcy Rule 2004 through 
Bankruptcy Rule 9014, and Rule 26 has not been limited 
to discovery where litigation has been commenced. 
Compare Westinghouse, 892 F.2d 778 (production was 
sought from a third party in litigation unrelated to the 
third party). Rule 26(b) expressly provides protection 
for materials "prepared in anticipation of litigation . . . ." 
Fed. R. Civ. P. 26(b)(3) (emphasis added). Moreover, the 
Trustee has admittedly sought the production of docu-
ments as part of an investigation into potential claims 
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and causes of action against entities, including  [**25]  
regulators, in relation to pre- and post bankruptcy trans-
actions with FCA and/or its former principle operating 
subsidiary Old American. 8 The work-product doctrine is 
applicable to documents prepared in anticipation of liti-
gation with the Chapter 7 Trustee and to materials pre-
pared by Old American, and its successors in interest, in 
anticipation of litigation or for trial with third parties in 
related matters relevant to the trustee's investigation of 
the parties asserting this privilege. 
 

8   On September 11, 1990, the Chapter 7 Trustee 
filed Complaints in The Bankruptcy Court to 
avoid and recover preferential transfers under 
Bankruptcy Code §§ 547 and 550; one of the 
complaints names American Savings Bank, FSB 
and New West Federal Savings and Loan Asso-
ciation as defendants. 

Documents Generated After FCA's Bankruptcy Fil-
ing 

Documents generated after FCA filed Bankruptcy 
are not automatically subject to nondisclosure. As dis-
cussed above, the scope of a Rule 2004 examination is 
limited to the financial affairs of the  [**26]  debtor and 
the administration of the bankruptcy estate. This Court is 
not persuaded that documents generated after a debtor 
files his petition cannot be relevant to the debtor's finan-
cial condition or the administration of the bankruptcy 
estate as a matter of law. The FDIC, New West, and 
ASB  [*739]  cannot withhold this category of relevant 
documents, therefore, solely on the ground that such 
documents were generated post-petition. 

Conclusion 

The following documents are not privileged from 
disclosure to the Chapter 7 Trustee: 
  

   1) Documents withheld under the au-
thority of the Freedom of Information 
Act and the regulations promulgated pur-
suant to the Act; 

2) Customer financial records with-
held pursuant to 12 U.S.C. § 3401 et seq. 
and State law; 

3) Documents withheld pursuant to 
18 U.S.C. § 1906; 

4) Documents withheld because such 
documents were generated after FCA filed 
bankruptcy. 

 
  
Assertions of privilege are properly made with regard to 
documents withheld under the following theories: 

   1) The Official Information Privilege; 

2) Attorney-Client Communications; 

3) The Attorney Work-Product Doc-
trine. 

 
  
Finally, Old American's employment of officers, direc-
tors, and counsel who were  [**27]  also associated with 
FCA, did not necessarily constitute a waiver of privilege. 

IT IS SO ORDERED.  

Dated: September 24, 1990  
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