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UNITED STATES BANKRUPTCY COURT
SOUTHERN DISTRICT OF INDIANA
NEW ALBANY DIVISION

IN RE:

EASTERN LIVESTOCK CO., LLC, CASE NO. 10-93904-BHL-11

N N N N N

Debtor.

TRUSTEE'S OBJECTION TO THE SUPPLEMENTAL OBJECTIONS
FILED BY FIRST BANK AND THE FLORIDA CREDITORS

The Trustee® objects to the supplemental objections of First Bank? and the Florida
Creditors® filed August 16 and August 17 (Docket Nos. 668 and 670) ("Objection(s)")* and asks
the Court to overrule the Objections for the following reasons:”

The Objections are untimely. The last objection deadline to the Trustee's Motion®
was August 1, 2011. See Order, Docket No. 587. The Objections were filed more than two
weeks past the deadline. Late objections cost the estate time and money, especially as to these
two objectors, as the Trustee has devoted considerable time and resources agreeing to reserve
specific receivable payments identified by First Bank and the Florida Creditors in their earlier
objections. These latest Objections should be stricken from the record and or overruled as

untimely.

! James M. Knauer, Trustee for the Chapter 11 Estate of Eastern Livestock Co., LLC ("Trustee").

% The First Bank and Trust Company ("First Bank").

® Hilliard-McKettrick Investments, Inc. d/b/a Arcadia Stockyard; Cattlemen's Livestock Market, Inc.;
Columbia Livestock Market, Inc.; Hardee Livestock Market, Inc.; North Florida Livestock Market, Inc.; Ocala
Livestock Market, Inc.; Okeechobee Livestock Market, Inc.; Sumter County Farmers Market, Inc.; and Madison
County Livestock Market, Inc. d/b/a Townsend Livestock Market; Ron Sizemore Trucking, Inc.; Oak Lake Cattle
Co.; Eagle Bay, Inc.; and Daniel M. Byrd (collectively "Florida Creditors™).

* The Trustee also objects to the Supplemental Objection filed by First Bank on August 1, 2011 [Docket
No. 653] to the extent it breaches the agreement with the Trustee.

® The Trustee incorporates by reference all its prior filed responses to the objections of First Bank and the
Florida Creditors, as well as his objection to the timely filed Supplemental Objections filed concurrently herewith.

® Trustee's Purchase Money Claims Report, Motion to Transfer Funds and Notice of Release of Proceeds
From Account (filed May 23, 2011, Docket No. 501) (the "Trustee's Motion™).
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The Trustee and the Florida Creditors have already jointly agreed to a September
1, 2011 deadline to submit a scheduling order with respect to proposed proceedings to resolve

the claims to particular accounts (the "Forthcoming Agreed Scheduling Order™), and that the

Florida Creditors' additional objections should be consolidated and resolved pursuant to the
Forthcoming Agreed Scheduling Order. See Joint Motion To Extend Deadline to File
Scheduling Orders In Certain Contested Matters, Docket No. 595, and Order Granting Joint
motion to Extend Deadline to file Scheduling Orders In Certain Contested Matters, Docket No.
606. The Florida Creditors' "me-too"” Objection joining First Bank is superfluous as their claims

will be, by their own agreement, addressed by the procedure and schedule established in the

Forthcoming Agreed Scheduling Order.

First Bank's Objection violates the agreement between the Trustee and First Bank
filed August 1, 2011 [Docket No. 633]. As consideration for the Trustee not objecting to another
extension of time for First Bank to determine if any of its collateral is mixed up in the Debtor's
estate, First Bank agreed to identify those specific accounts to which it had colorable claim and
waive its objections to the transfer of the remaining escrowed accounts, and the Trustee agreed to
reserve the identified accounts for resolution with First Bank. Instead First Bank now seeks to
block the transfer of all the accounts.

First Bank is not a creditor of the ELC estate. It never loaned money to nor sold
anything to ELC. First Bank's only interest in this case, as yet unproven or asserted with any
particularity, is that some of its collateral cattle may have been be mixed up with the estate's
cattle. In other words, First Bank's only legal basis for appearing in this case is that specific
property may not be estate property because of a possible physical mixing of cattle, not because

of any legal theory or statutory right of recovery. Notwithstanding these facts, First Bank asserts
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a plethora of legal theories in its numerous objections to nearly every filing in this case, even
though it does not have a claim that could share generally in any estate assets. To get any
recovery it must prove that specific property is not property of the estate because the estate never
owned it in the first place.” That type of claim is required to be brought by adversary proceeding,
see FRBP 7001(1), and the Court should require First Bank to adhere to the rules. First Bank's
continued general participation in this case is consuming estate assets that could be distributed to
actual creditors of the Debtor. As to the Trustee's Motion, First Bank has agreed and admitted
its only potential interest is in four accounts that the Trustee has agreed to not transfer pending
First Bank, within a reasonable time, asserting the specific facts and law it believes supports its
interest.

First Bank (and by their adoption, the Florida Creditors) misstate the facts
associated with the Cattle Sales Proceeds Motion.? The Cattle Sales Proceeds Motion and the
procedures approved by the Court (not usurped by the Trustee as First Bank asserts) provided an
indemnification by the estate to persons who owed the estate money for cattle. The Court
approved that procedure in order to liquidate those receivables and prevent yet more "other-
forum" interpleader actions from being filed. Then, parties who believed they had a claim that
was superior to the estate's claim, had the opportunity to file a claim and assert with particularity
the facts and the law which they believed trumped the estate's claim to particular receivables.
Those persons who did assert claims to particular accounts are moving forward with the Trustee

in claim resolution contested matters (including the Florida Creditors and First Bank).

" Oddly, that is exactly the type of claim that Mr. Dietrich, an unpaid cattle seller, made and with which the
Trustee agreed, but to which First Bank filed an objection though First Bank could not have had a claim to the
monies at issue through the Debtor's estate. Luckily for Mr. Dietrich, the Court allowed him to take his money and
go home. First Bank could sue Mr. Dietrich, but not by using this case.

® Filed by the Trustee on January 6, 2011, Docket No. 141 and approved by an order of this Court on
January 24, 2011 (Docket No. 234)("Cattle Sales Proceeds Motion™).
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For those persons who complained that the information provided in the Trustee
Motion was not sufficient to allow a determination as to the claims they might have against
specific receivables, the Trustee agreed to provide additional information, and the Court ordered
a process (that was agreed to by the objectors) whereby the Trustee would provide additional
information and objectors were given specific deadlines (July 8, 2011 and August 1, 2011) to
assert their claims or objections with particularity as to both the facts and the law. No one did.
The objectors instead peppered the Trustee and the Court with generalized assertions and no
specific facts or law that would support a claim to the Cattle Sales Proceeds superior to the
estate's. The purpose of the Cattle Sales Proceeds Motion was to conserve estate resources by
avoiding the expense of filing and prosecuting turnover actions against the buyers of the Debtor's
cattle. The Court-approved process would likewise provide creditors an opportunity, without the
expense of an adversary proceeding, to prove a claim superior to the estate's claim to specific
property and to assert the facts and law supporting that claim. At this point no objection has
stated either facts or law that support a claim to the receivables or to any specific receivable
better than the estate.’

First Bank (and by their adoption, the Florida Creditors) exhibits a
misunderstanding of the law and misconstrues the law in their untimely Objections. First Bank
first asserts that the estate could not have a valid account receivable relating to cattle "“for which
it never paid and thus was in no position to sell.” First Bank Objection, § 1. This is analogous to
asserting that a debtor who did not pay its suppliers for goods could not collect from the
customers who bought the goods from the debtor -- usually not a winning argument for refusing

to pay the debtor's estate, or to recover proceeds from the Debtor's estate.

° The Trustee has agreed to go forward in structured contested matters with certain objectors who
identified specific accounts, but this is not an admission by the Trustee as to the validity of the facts or the law
asserted by those parties.
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First Bank then quotes to this Court as if it is black letter law, that "Payments for
livestock are trust funds." First Bank Objection, § 4. This is just wrong.™® First Bank is quoting
the heading of 9 C.F.R. 8 201.42(a) (attached in its entirety hereto as Exhibit 1). This heading is
no more a statement of law than the heading of paragraph (b) of that section (Custodial accounts
for shipper proceeds) or paragraph (e) of that section (Accounts and records).

The title of 9 C.F.R. §201.42 is "Custodial accounts for trust funds." The
paragraph from which First Bank quotes the heading states in its entirety (without the heading):
"Each payment that a livestock buyer makes to a market agency selling on commission is a trust
fund. Funds deposited in custodial accounts are also trust funds." 9 C.F.R §201.42(a). No facts
have been asserted to support that the Debtor was a "market agency selling on commission.""*
Neither did the Debtor maintain any custodial accounts, which it would have been required to do
under the PSA if it had been a market agency selling on commission.

Persons in the live cattle industry who did business with the Debtor knew that the
Debtor was a dealer, and that the remedy PSA provides to unpaid cattle sellers when a dealer
fails is the bond required to be posted by the dealer. See "Akers: Eastern and how livestock

industry works," The Farmer's Pride, page 5, Wednesday, January 5, 2011, attached hereto as

Exhibit 2 ("Akers Article™). Jim Akers, the chief operating officer of Blue Grass Livestock

Marketing Group (a market agency selling on commission and an entity that has objected to the
Cattle Sales Proceeds Motion) explains that producers would be much better off if they had sold

their cattle through a livestock auction (i.e. a market agency selling on commission like his),

10 First Bank states that this quote is "plainly stated in the Act," but cites the federal regulations as the
source. The Act is the Packers and Stockyards Act, 1921 (7 U.S.C. §8181 et seq.) ("PSA").

1 Facts have been asserted that the Debtor was a “"market agency buying on commission” and assuming for
the purposes of this argument that were true, "market agencies buying on commission™ do not hold payments to it in
trust nor are they required to maintain custodial accounts. See 9 C.F.R 8§201.42(a). A "market agency selling on
commission" is an entity like a livestock auction that is accepting consignments of cattle from producers and selling
them as the agent of the producer and is required under PSA to establish a custodial account and to hold the
payments it receives for selling the cattle of the producers in its custodial account as trust funds. Id.
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because then they are protected from the failure of the livestock auction by the custodial trust
fund accounts the livestock auction is required to maintain under PSA. Mr. Akers contrasts this
scenario with what the Debtor was — a dealer — that was required to do nothing more to protect
cattle producers under PSA than post a bond. See Akers Article.

First Bank then makes a strangled argument related to statutory interpretation and
plain meaning. First Bank accuses the Trustee of making a "straw man argument™ because the
Trustee states that the Debtor is not a packer and "trust funds" under PSA only applies to
packers. First Bank Objection, § 5. First Bank quotes Justice Scalia for the proposition that
courts are to presume that a legislature "says in a statute what it means and mean in a statute
what it says there," and explains to this Court that this directive means that courts are to look to
the plain meaning of statutes and not overlook sections or add sections that are not in the plain
words of the statute. Id. However, that is exactly what First Bank is asking this Court to do —
apply the trust funds and custodial account requirements that under PSA apply only to packers
and to market agencies selling on commission to every cattle sale payment. That interpretation
might surprise people in the live cattle trade.

Finally, not on its own behalf, but for the benefit of others, First Bank refers to the
unsupported assertions of others that the Debtor is entitled only to "commissions.” First Bank
offers no facts to support this assertion and it is not relevant to any interest First Bank might have
in the Cattle Sales Proceeds (except possibly to reduce it).

WHEREFORE, the Trustee requests that the Court overrule the late-filed
objections of First Bank and the Florida Creditors, and overrule all other objections of First Bank
and the Florida Creditors except as to those specific accounts that the Trustee has agreed to set

aside for structured resolution and grant the Trustee all other necessary and needed relief.
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Respectfully submitted,

BAKER & DANIELS LLP

By: [/s/Terry E. Hall

Counsel for James A. Knauer, Chapter 11 Trustee
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