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UNITED STATES BANKRUPTCY COURT
SOUTHERN DISTRICT OF INDIANA
NEW ALBANY DIVISION
IN RE: : CASE NO. 10-93904-BHL-11
EASTERN LIVESTOCK CO., LLC, : (Judge Basil H. Lorch I11)

Debtor.

MOTION FOR EXTENSION OF TIME AND FOR CLARIFICATION
OF DEPOSITION DISCOVERY PROTOCOL

The First Bank and Trust Company (“First Bank™), by and through its
undersigned counsel, moves the Court for an extension of time to respond to the Court's order of

February 10, 2012:

The objecting defendants shall have ninety (90) days from the date
this order is entered on the docket to submit designations of
evidence and additional briefs in opposition to the portions of the
Trustee's motion concerning the classification of Eastern Livestock
under the PSA (Packers & Stockyards Act).

Friona Industries, L.P. v. Eastern Livestock Co., LLC, Adv. Proc. No. 11-59093 [Doc. No. 370,
p. 20.]

Moreover, First Bank seeks a clarification from the Court on the requirement of Fifth Third Bank
to produce witnesses for discovery depositions in the various adversary proceedings pursuant to
a discovery protocol suggested by the Court to which counsel for Fifth Third Bank has as of yet
refused to respond. As set forth more fully below, both the extension and clarification are
necessary due to the current status of the lack of meaningful discussion in connection with

Special Counsel's investigation and the slow pace of discovery in general.
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1. On February 3, 2012, Fifth Third Bank filed the first of its motions and
objections to limit reasonable inquiry into its role in the collapse of Eastern Livestock. Motion
of Fifth Third Bank NA to Limit Discovery or Alternatively for a Protective Order [Doc. No.
1005]. Although the Court had quite plainly instructed the Trustee's Special Counsel to conduct
discovery the Trustee believed was necessary to fully investigate any claims the Estate may have
against Fifth Third Bank, and while Special Counsel had been trying to arrange mutually
convenient depositions, Fifth Third requested the Court to impose blanket prior restraints on any
such examinations. This forced the Trustee's Special Counsel to respond with the Trustee's own
Motion for Rule 2004 Examinations on February 7, 2012 [Doc. No. 1013].

2. At the Omnibus hearing on, February 13, 2012, the Court addressed the
discovery motions and ordered the examinations to commence at Special Counsel's request as
Rule 2004 examinations. Counsel for First Bank raised the notion that the parties affected by the
Court's order limiting the time frame to submit evidence supporting Packers & Stockyards Act
claims may need additional deposition discovery from representatives of Fifth Third Bank
beyond the investigation being conducted by Special Counsel. At that time, the Court orally
suggested that such an extension was likely warranted and instructed counsel for First Bank to
circulate a draft proposed deposition discovery protocol to address the timing and scope of such
discovery:

"And here's what I'll do. If you need me to I'll extend the Packers

and Stockyards deadline. But I think it needs to be done

separately. | think trying to jam it all together or trying to have

him ask your questions is not going to work, it's not going to be

fair to you. I still want you to work on a protocol for the second

round of depositions. But on a simple motion you let me know

when you're able to get that scheduled and I'll extend the Packers
and Stockyards deadline."

Transcript of February 13, 2012 Omnibus hearings, p. 67.
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3. The Court later journalized the oral instruction on the discovery protocol
on February 21, 2012 at [Doc. No. 1051] and instructed:

(5) that counsel for First Bank and Trust, Co. shall prepare and

distribute a proposed deposition discovery protocol for the other

parties' review and agreement, ensuring that deposition discovery

in the above captioned case and related adversary proceedings is as

efficient and inexpensive as reasonably possible, (6) that any

disagreements over the terms of the protocol will be resolved by

the Court via telephone, and (7) that the proposed deposition

discovery protocol will be submitted to the Court before the next
Omnibus hearing on March 12, 2012.

Counsel for First Bank promptly complied with that instruction and circulated such a discovery
protocol which was modified and approved by Special Counsel and sent to counsel for Fifth

Third.

4. After First Bank received no comments to the protocol whatsoever from
Fifth Third's counsel, and mindful of the Court's instruction that First Bank was to circulate a
proposal for "in the above captioned case and related adversary proceedings,” First Bank
contacted the Court for a telephonic hearing to address the protocol as directed in the order. At
that time, the Court inquired whether Special Counsel needed any additional order to facilitate
the commencement of the discovery, which he stated he did not. Accordingly, although the
original journalized order addressed both Special Counsel's examinations and the potential
depositions under the PSA issues, the Court was inclined to allow Special Counsel to proceed to
focus on concluding the Trustee's investigation, and then to take up what the Court described as
the "second round™ of deposition discovery after Special Counsel concluded his examinations.

5. No discovery protocol was presented to the Court at the March 12, 2012
Omnibus hearings because counsel for Fifth Third had approached counsel for First Bank just

prior to the hearing and suggested that since Special Counsel was still conducting the

3
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investigation, the parties table the presentation of a protocol until the April Omnibus. First
Bank's counsel acceded to what appeared to be a reasonable request. But, neither First Bank, nor
Special Counsel knew at that time, Fifth Third planned to make yet another plea to halt the
discovery. Prior to the March 12, 2012 Omnibus hearings, Special Counsel had made a written
request of Fifth Third's counsel to complete the Rule 2004 examinations of three Fifth Third
witnesses and to depose just five additional witnesses to complete his investigation into a very
elaborate check kiting scheme that had gone on for over a year. As of the March Omnibus
hearing, Fifth Third had not yet responded to Special Counsel's letter. And, even though Fifth
Third had one lawyer present in the courtroom and two more participating by phone, no one
raised the notion, contrary to the pre-hearing statements made about the discovery protocol, that
Fifth Third believed "Special Counsel ought not to be permitted to take the additional
examinations.” [Doc. No. 1113, p. 3]. Accordingly, even though resolution at the Omnibus
hearings would have been quite facile, Fifth Third forced Special Counsel to involve the Court in
yet another telephonic hearing to break a self-created log jam.

6. During the oral telephonic conference on March 29, 2012, the Court made
the eminently reasonable suggestion that Special Counsel proceed to complete the necessarily
extended three Rule 2004 examinations and to elect two additional examinations rather than the
five requested. The Court further instructed Special Counsel to determine whether the Trustee

believed any additional examinations were necessary and file a motion prior to the April 23,

2012 Omnibus hearings to show a reasonable basis to support the further discovery. Of course,

First Bank's counsel, and upon good faith belief Special Counsel as well, believed the ordered

discovery would take place in the several weeks between the telephonic hearing and the April
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Omnibus in order for the Trustee to evaluate sufficiently whether additional examinations were
warranted. Unfortunately, Fifth Third's counsel professed no such understanding.

Despite prompt requests for mutually convenient dates, Fifth Third has agreed only to produce
one witness prior to the end of April, and after the Omnibus date, and suggested dates for two of

the other four examinations in the first week of May.

7. All of these actions have made the ability to comply with the 90-day
period of the February 10, 2012 order of the Court impossible — designations of evidence and
additional briefs are due May 10, 2012. In addition, what should have been a professional
dialogue about a deposition protocol has never materialized. At first, Fifth Third took the
position that the protocol was unnecessary prior to the commencement of Special Counsel's
examinations because any remaining adversary discovery would be "phase 2" after Special
Counsel completed his work. Then, Fifth Third took the position that the parties should table the
presentation of the protocol at the March 12 Omnibus — even though the order directed the
parties to present it then — because Special Counsel had not completed the examinations.
Immediately thereafter, Fifth Third took the position that Special Counsel's investigation should
be deemed complete, but still had not responded to what should happen in the second phase of
the deposition protocol. Finally, even though one could reasonably conclude that the Court's
instruction to Special Counsel to raise the notion of any additional examinations at the April 23
Omnibus would contemplate the other five depositions would have been completed by then,
Fifth Third has not agreed to make the witnesses available even prior to the May 10, 2012
deadline of the February 10 Order.

WHEREFORE, First Bank requests the Court extend the deadline to

submit designations of evidence and additional briefs in opposition to the portions of the
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Trustee's motion concerning the classification of Eastern Livestock under the PSA (Packers &
Stockyards Act), with a new deadline of 90 days after the Special Counsel files a final report or
90 days after this Court approves a deposition protocol, whichever occurs later; and First Bank
requests that the Court clarify any existing obligations of any party to create or submit to the

Court a discovery deposition protocol.

Respectfully submitted,

/s/ Daniel J. Donnellon

Daniel J. Donnellon (pro hac vice)

Stephen A. Weigand (pro hac vice)

FARUKI IRELAND & COX P.L.L.

201 East Fifth Street, Suite 1420

Cincinnati, OH 45202

Telephone: (513) 632-0308

Telecopier: (513) 631-0319

Email: ddonnellon@ficlaw.com
sweigand@ficlaw.com

Attorneys for The First Bank and Trust
Company
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CERTIFICATE OF SERVICE

| hereby certify that on April 12, 2012, a true and correct copy of the foregoing

Motion of First Bank and Trust Company for extension of Time and for Clarification of

Deposition Discovery Protocol was filed electronically. Notice of this filing will be sent to all

parties through the Court's Electronic Case Filing System. Parties may access this filing through

the Court's system.
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