
 

 

UNITED STATES BANKRUPTCY COURT 
SOUTHERN DISTRICT OF INDIANA 

NEW ALBANY DIVISION 
 

IN RE: ) Chapter 11 
 )  
EASTERN LIVESTOCK CO., LLC, ) Case No. 10-93904-BHL-11 
 )  
   Debtor. )  
 
JAMES A. KNAUER, CHAPTER 11 TRUSTEE 
OF EASTERN LIVESTOCK CO., LLC, 
 
 Plaintiff, 
 
 v. 
 
WILLIE DOWNS;  
BLUEGRASS STOCKYARDS, LLC; 
BLUEGRASS STOCKYARDS EAST, LLC; 
BLUEGRASS STOCKYARDS OF 
RICHMOND, LLC;  
and LAUREL LIVESTOCK MARKET, INC., 
 
 Defendants. 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

 
 
 
 
 
Adversary Proceeding No. 11-59086 

 
FRIONA INDUSTRIES, L.P., 
 
  Plaintiff, 
 
 v. 
 
EASTERN LIVESTOCK CO., LLC, et al., 
 
  Defendants. 
 
 and 
 
CACTUS GROWERS, INC., 
 
  Intervenor, 
 
 v. 
 
EASTERN LIVESTOCK CO., LLC, et al., 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

 
 
 
 
Adversary Proceeding No. 11-59093 
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 and 
 
J & F OKLAHOMA HOLDINGS, INC.,  
 
  Intervenor, 
 
 v. 
 
EASTERN LIVESTOCK CO., LLC, et al., 
 
  Defendants. 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

 

 
TRUSTEE'S RESPONSE TO MOTIONS FOR EXTENSION OF TIME  

Several parties, filed motions for extensions of time to complete discovery and 

file supplemental briefs in response to the Trustee's Motion for Partial Summary Judgment in 

Adversary Proceeding No. 11-59093 (the "Texas Interpleader").1  First Bank and Trust Company 

("First Bank") filed a similar motion in Case No. 10-93904-BHL-11 (the "Main Case").  (See 

Doc. No. 1124.)  Three of the Bluegrass Companies2 filed a motion in Adversary Proceeding No. 

11-59086 (the "Downs Adversary") seeking to extend a similar deadline in that proceeding and 

also extend other case deadlines (i.e. dispositive motion and trial dates).  All four motions 

request the same relief and raise similar, if not identical, arguments.  Accordingly, the Trustee 

responds to all of these motions here and refers to the moving parties collectively as the 

"Movants."   

The Trustee objects to the Movants' proposed extensions, because they would 

delay briefing of the pending summary judgment motions on custodial trust issues until long 

                                                 
1  The parties who have filed motions for extension of time in the Texas Interpleader are CPC Livestock ("CPC") 

(Doc. No. 421, Texas Interpleader), and Bluegrass Stockyards, LLC, Bluegrass South Livestock Market, LLC, 
Bluegrass Stockyards East, LLC, Bluegrass Stockyards of Campbellsville, LLC, Bluegrass-Maysville 
Stockyards, LLC, Alton Darnell, East Tennessee Livestock Center, Inc., Moseley Cattle Auction, LLC, 
Piedmont Livestock Company, Inc., and Southeast Livestock Exchange, LLC (Doc. No. 422, Texas 
Interpleader).    

2  These three entities are Bluegrass Stockyards, LLC, Bluegrass Stockyards East, LLC, and Bluegrass Stockyards 
of Richmond, LLC.  (Doc. No. 79, Downs Adversary.) 
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after the Trustee's special counsel files a final report regarding potential estate claims against 

Fifth Third.  Meanwhile, the Movants have conducted no discovery of their own on this 

summary judgment issue since February 10.  The Movants' requests, if granted, would 

unnecessarily delay resolution of the pending summary judgment motions until sometime in the 

fall.  Instead, if the Movants were to identify the discovery actually necessary to address the 

transactions at issue in the Court's February 10 order, then as an alternative, an enlargement of 

the current summary judgment briefing deadline by up to 60 days would be more appropriate and 

adequate for Movants' needs. 

The Summary Judgment Order 

The Trustee moved for partial summary judgment regarding creditors' trust claims 

and defenses in both the Texas Interpleader and in the Downs Adversary.3  The Court granted the 

Trustee's motions with respect to constructive and resulting trust but deferred ruling on questions 

related to Eastern's status under the Packers and Stockyards Act ("PSA").  See Order on 

Trustee's Motion for Partial Summary Judgment ("SJ Order") at 20 (Doc. No. 379, Texas 

Interpleader); Order on Trustee's Motion for Partial Summary Judgment at 2 (Doc. No. 59, 

Downs Adversary).  The Court explained that "the capacity in which Eastern acted in particular 

transactions is factually sensitive" and "[p]otentially relevant documents are still being 

produced."  SJ Order at 20.  Accordingly, the Court gave the "objecting defendants" 90 days 

from the date of the February 10, 2012 order to submit designations of evidence and file 

additional briefs in opposition to the Trustee's motion.  This 90-day period will end on May 10 

(the "PSA Deadline"). 

                                                 
3  In the Texas Interpleader, the Trustee moved for partial summary judgment on constructive trust, statutory trust, 

and clearing agency issues.  In the Downs Adversary, the Trustee moved for partial summary judgment on 
issues of constructive trust, resulting trust, and statutory trust.   
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The PSA Issue and Status of PSA Discovery 

Multiple parties have asserted that Eastern, purportedly as a market agency, was 

obligated under the PSA regulations to hold payments it received from its cattle sales in trust for 

unpaid original cattle producers, their creditors and/or their subrogees.  The Trustee maintains 

that Eastern was acting in each of the transactions at issue as a dealer, buying and selling on its 

own account.   

As explained in the summary judgment briefing, the PSA imposes trust 

obligations only on packers4 and on market agencies selling on commission on behalf of a 

principal.  See 9 C.F.R. § 204.42.  "Market agency" is defined as "any person engaged in the 

business of (1) buying or selling in commerce livestock on a commission basis or (2) furnishing 

stockyard services." 7 U.S.C. § 701(c).  In contrast, "dealer" is defined as "any person, not a 

market agency, engaged in the business of buying or selling in commerce livestock, either as his 

own account or as the employee or agent of the vendor or purchaser." 7 U.S.C. § 701(d).  The 

custodial trust requirement in the relevant regulation could apply only to the extent a party could 

show that as to its cattle, Eastern was selling to the feedyards on a commission basis on behalf of 

a principal.  The GIPSA regulation states: 

(a) Payments for livestock are trust funds. Each payment that a 
livestock buyer makes to a market agency selling on commission is 
a trust fund. Funds deposited in custodial accounts are also trust 
funds. 
(b) Custodial accounts for shippers' proceeds. Every market agency 
engaged in selling livestock on a commission or agency basis shall 
establish and maintain a separate bank account designated as 
“Custodial Account for Shippers' Proceeds,” or some similar 
identifying designation, to disclose that the depositor is acting as a 
fiduciary and that the funds in the account are trust funds. 

 
9 C.F.R. § 201.42 (a)-(b) (emphasis added).   

                                                 
4  There is no dispute that Eastern was not a packer. 
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 A market agency in the cattle industry originates from an "agency" relationship 

whereby the market agency is acting on behalf of someone else (e.g., the cattle producers) to sell 

consigned cattle at auctions.  See 9 C.F.R. 201.56(a) ("Every market agency engaged in the 

business of selling livestock on a commission or agency basis shall sell the livestock consigned 

to it openly, at the highest available bid, and in such a manner as to best promote the interest of 

each consignor.").  Likewise, selling "on commission" intrinsically requires that a seller be acting 

on behalf of someone.  Black's Law Dictionary (9th ed. 2009) defines "commission" as follows: 

"2. The authority under which a person transacts business for another. … 5. A fee paid to an 

agent or employee for a particular transaction, usu. as a percentage of the money received from 

the transaction." See also www.meriamwebster.com/dictionary/commission (defining 

"commission" as "authority to act for, on behalf of, or in place of another … a fee paid to an 

agent or employee for transacting a piece of business or performing a service").  Thus, in order 

for Eastern to have acted as a market agency selling on commission, Eastern would have to have 

been functioning as an agent to sell cattle on behalf of a cattle producer who consigned cattle to 

Eastern.  To date, the Trustee has seen no evidence that indicates Eastern acted in this capacity as 

to any transaction at issue in the pending summary judgment motions.   

 The Court deferred ruling on this aspect of the Trustee's motions "to allow the 

Defendants an adequate opportunity to complete discovery" expressly because the "capacity in 

which Eastern acted in particular transactions is factually sensitive."  SJ Order at 20.  During the 

many weeks following the Court's order, the objecting defendants have conducted no formal 

discovery in either the Texas Interpleader or in the Downs Adversary where the Trustee's 

motions are pending.   
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Special Counsel's Investigation of Fifth Third 

Special Counsel to the Trustee has been conducting Rule 2004 examinations of 

Fifth Third Bank witnesses.  That discovery is intended to assist the Trustee's evaluation of 

potential estate claims against Fifth Third in connection with Eastern's demise.  As the Court 

noted when ruling on motions relating to the scope and extent of the examinations, "the scope of 

the Trustee's Rule 2004 examinations shall be limited to determining if the estate has any claims 

against Fifth Third Bank."  Doc. No. 1051, Main Case.  The Court ordered that Special Counsel 

would take the lead in the first phase of those examinations, while permitting attorneys Dan 

Donnellan (counsel to First Bank) and John Rogers (counsel to Superior) to participate at Special 

Counsel's discretion, "provided that the scope of the questions is limited to determining if the 

estate has any claims against Fifth Third."  Id.  With respect to other parties who may wish to 

depose bank representatives, the Court's order anticipated that the parties would agree on a 

deposition discovery protocol that would cut across the several contested matters and adversary 

proceedings in Eastern's bankruptcy to ensure that depositions were "as efficient and inexpensive 

as reasonably possible."  Id.   

Special Counsel to the Trustee filed a preliminary report on March 16, 2012, but 

several Rule 2004 examinations are still pending, and the final report on the investigation ("Final 

Fifth Third Report") has not yet been completed.5     

Movants' Requested Extension 

 Movants seek to extend the PSA Deadline 90 additional days beyond the Trustee's 

submission of a final report regarding the estate's claim.  This relief is not justified.  Aside from 

the limitations the Court imposed on the Trustee's Rule 2004 examinations of Fifth Third, no 

                                                 
5  As First Bank's motion indicates, it is unclear at this juncture how quickly the Final Fifth Third Report will be 

submitted, given the five remaining 2004 examinations. 
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party has been prevented from conducting discovery.  Discovery of other parties or non-parties 

was never stayed.  Indeed, on February 10 the Court directed the objecting defendants to gather 

evidence related to the arguments raised in their summary judgment briefs. 

 The Movants now claim to seek "an opportunity to review the Trustee's [Final 

Fifth Third Report] and consider whether they need to conduct any additional discovery before 

being able to fully respond to the PSA issues raised" by the Trustee's summary judgment motion.  

Doc. No. 422, ¶ 11, Texas Interpleader.  The Movants believe that "Fifth Third representatives 

may have knowledge indicating the capacities in which Eastern conducted its business under the 

PSA" and that "that depositions of Fifth Third representatives may be necessary to fully 

understand how Eastern held itself out to third parties under the PSA, including its major lender, 

Fifth Third."  Id.; see also Doc. No. 421 at 5, Texas Interpleader ("CPC believes Fifth Third may 

be a valuable source of information about the nature of Eastern's business relationships."); id. 

("CPC believes that Fifth Third may have information relevant to questions of how Eastern 

conducted business that may bear on Eastern's intent to act as either a dealer or market 

agency.").6   These statements, however, miss the mark.  The relevant question before the Court 

is not a broad characterization of what capacity was Eastern sometimes acting, but more 

narrowly whether Eastern was acting as a market agency selling on commission in the particular 

transactions at issue in the Texas Interpleader and in the Downs Adversary.  See SJ Order at 20 

("The capacity in which Eastern acted in particular transactions is factually sensitive.") 

(emphasis added).   

                                                 
6  First Bank is among those that filed a motion for extension of the PSA Deadline.  First Bank, however, has no 

proper basis for its request.  First Bank, a party in the Texas Interpleader, filed no response to the Trustee's 
summary judgment motion in that case.  Having raised no arguments in response to the Trustee's motion, First 
Bank was not an "objecting defendant" to which the Court's 90-day PSA deadline applied.  See SJ Order at 20.  
First Bank's bald conclusion that the delays in Rule 2004 examinations "have made the ability to comply with 
the 90-day period … impossible" is both unfounded and entirely irrelevant as to First Bank and the pending 
summary judgment motions. 
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 The cattle producers who sold the cattle in the transactions at issue in these 

adversary proceedings would presumably know whether or not Eastern was acting as their agent 

and receiving a commission from them.  These are also the very producers in whose shoes the 

objecting defendants now claim to stand.  Therefore, discovery relating to these transactions and 

the relationships between Eastern and the producers in the relevant transactions would be most 

readily accessible to the objecting defendants without resort to depositions of bank witnesses and 

perhaps without any formal discovery at all.   

 The Trustee's investigation into potential claims against Fifth Third is not directed 

to the PSA issues raised in the summary judgment motions.  What Fifth Third representatives 

may believe or understand regarding Eastern's general business or banking practices does not 

address whether Eastern was acting as any cattle producers' agents in the particular transactions 

in which the objecting defendants were involved.  Thus, waiting for the Trustee to complete his 

investigation of Fifth Third, submit his report, plus another 90 days is wholly unnecessary.  

Adoption of such an extended briefing schedule would substantially delay these proceedings for 

no good reason.7  For instance, the Downs Adversary is entirely a fraudulent transfer and 

preference case stemming from approximately $1.2 million in checks made out to Eastern that 

were endorsed over to Willie Downs during the first week of November 2010.  Downs then 

wrote checks out of his personal account to the Bluegrass Companies and Laurel Livestock.  The 

Bluegrass Companies seek not only to extend the PSA Deadline in that proceeding, but also to 

push back the entire case schedule, including moving the trial date (currently set for August 1-3).  

Delaying briefing and an order on the PSA issue in the Texas Interpleaders also likely would 

hold up the good progress that is being achieved in narrowing the number of parties and issues 

                                                 
7  Ironically, First Bank complains about "the slow pace of discovery in general" (Doc. No. 1124 at 1, Main Case) 

while at the same time seeking a several-month extension of time for objecting defendants in the Texas 
Interpleader. 
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necessary to resolve competing claims to the interpleaded funds..  Such a delay would not serve 

the best interests of the estate.    

 Movants overstate the burdens and supposed advantages of delaying summary 

judgment briefing until the Special Counsel's work is completed.  The Bluegrass defendants, for 

example, argue that conducting additional discovery "prior to the filing of the [Final Fifth Third 

Report] would be unduly burdensome on the Bluegrass Companies and would likely result in 

duplicative work."  Doc. No. 79, Downs Adversary.  CPC also claims Special Counsel is 

duplicating work it needs to complete.  See Doc. No. 421 at 5, Texas Interpleader ("[T]here 

simply is no need for CPC to duplicate the current efforts of the Special Counsel in obtaining 

discovery from Fifth Third.").  These arguments confuse the purpose of the 2004 examinations 

and the facts relevant to the PSA issues.  Special Counsel's Rule 2004 examinations of Fifth 

Third witnesses were limited, by Court order, to whether the estate has a claim against the bank.  

To the extent an objecting defendant might believe that Fifth Third's records have any bearing on 

the PSA trust issue, those documents were produced by the bank and made freely available via 

the Trustee's electronic repository.  In truth, the objecting defendants do not actually need 

discovery from the bank on this issue.  This is underscored by the fact that during the last 90 

days no objecting defendant in those adversary proceedings has served Fifth Third with any 

written discovery.   

 Tellingly, none of the objecting defendants have explained (a) what specific 

discovery they intend to propound to respond to the Trustee's motions, (b) who specifically at 

Fifth Third8 they want to depose, (c) why they have not already proceeded with any PSA 

                                                 
8  Several Movants claim that "depositions of Fifth Third representatives may be necessary to fully understand 

how Eastern held itself out to third parties" and that "Fifth Third may have information relevant to questions of 
how Eastern conducted business that may bear on Eastern's intent to act as either a dealer or market agency."  
Doc. Nos. 422 & 421, Texas Interpleader (emphases added).  Such vague and speculative statements, however, 
hardly justify the long delay the Movants have requested, especially given the narrow PSA facts at issue. 
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discovery, (d) why PSA discovery could not be obtained from other sources (i.e. the cattle 

producers), (e) how they expect the Final Fifth Third Report actually to bear on the capacity in 

which Eastern was acting in the transactions at issue in these two adversary proceedings, or (f) 

why 90 days is a necessary and reasonable amount of time to do such work.  The long delay they 

have requested is nowhere justified with specifics. 

 Consistent with his responses to the many other requests to consent to 

enlargements of time in these proceedings, the Trustee would not seek to stand in the way of a 

short, necessary, and reasonable enlargement of the current briefing deadline.  But because the 

Movants have not presented any good reason to put these particular summary judgment motions 

on an extended hold throughout the summer and into the fall of 2012, their requests should be 

denied.  Movants argue that the relief they seek will provide efficiency, but in the Trustee's view, 

such a delay would only prolong and add to the costs of this litigation.  

Conclusion 

 The Trustee therefore respectfully requests that the Court deny the Movants' 

request for an 90-day floating extension of the PSA Deadline.  The objecting defendants have not 

been prohibited from conducting discovery into the transactions in which their clients were 

involved.  The Final Fifth Third Report will not address the PSA issues now awaiting ruling by 

the Court and the briefs should not be tied to its completion.  Alternatively, if the Movants were 

to identify at the April 23 hearing necessary discovery related to the actual transactions at issue 

in the Court's February 10 order, then the Trustee would not object to extend the current May 10 

briefing deadline up to 60 additional days. 
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Respectfully submitted, 

FAEGRE BAKER DANIELS LLP 
 
 
By: /s/ Harmony Mappes 

 
Kevin M. Toner (#11343-49) 
Harmony Mappes (#27237-49) 
300 N. Meridian Street, Suite 2700 
Indianapolis, IN 46204-1750 
Telephone: (317) 237-0300 
Facsimile: (317) 237-1000 
kevin.toner@faegrebd.com 
harmony.mappes@faegrebd.com 

Counsel for James A. Knauer, Chapter 11 Trustee 
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