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UNITED STATES BANKRUPTCY COURT
SOUTHERN DISTRICT OF INDIANA
NEW ALBANY DIVISION

IN RE: CASE NO. 10-93904
EASTERN LIVESTOCK CO., LLC, CHAPTER 11
DEBTOR JOINTLY ADMINISTERED

JOINDER IN OBJECTIONS TO TRUSTEE’S
REPORT AND REQUEST FOR EXPEDITED HEARING

Come Bluegrass Stockyards East, LLC, Bluegrass Stockyards, LLC, Bluegrass-Maysville
Stockyards, LLC, Bluegrass Stockyards of Richmond, LLC, Bluegrass South Livestock Market,
LLC, Bluegrass Stockyards of Campbellsville, LLC, East Tennessee Livestock Center, Inc.,
Southeast Livestock Exchange, LLC, and Piedmont Livestock Company, Inc. (“Creditors”)
parties in interest herein, by counsel, and respectfully join in support of The First Bank and
Trust Company (“First Bank”) and Superior Livestock (“Superior”) Objections and Motions to
Strike the Trustee’s Report [ECF No. 1166], and for expedited hearing, as follows:

1. As this Court is well aware, virtually all constituencies in this case have in the
past and continue to express serious concerns about the Trustee’s actions and inactions in this
Chapter 11 proceeding and related matters. The Trustee’s Report is merely the latest example
which supports the concerns already expressed.

2. Trustees are fiduciaries for the estate. The “Estate” in this case is made up of a
large number of different creditors, from large and sophisticated financial institutions to the
smallest of unsophisticated cattle industry claimants. The Trustee is required to act impartially

and objectively for all of his constituents.
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3. This Court ordered Hoover Hull to file a report. It did not order the Trustee to file
a report. It did not order Faegre Baker Daniels (“FBD”) to file a report. The Trustee and his
“general” bankruptcy counsel continue to side step the legitimate concerns raised by all of the
creditors in this case, with the exception of Fifth Third Bank, about a perceived lack of
impartiality and lack of objectivity. The Report and its contents is just the latest example, and is
already being used to support a Trustee plan.

4, These creditors reiterate in full the statements contained in their prior Objections
to Fee Applications [ECF No. 873]. FBD has disclosed that it has a “conflict” and cannot sue
Fifth Third Bank (“Fifth Third”) no matter what the circumstances. The exact terms have never
been disclosed, despite a request by these creditors. The Trustee has never made any disclosure
at all about his prior or current (who knows?) representation of Wells Fargo, again, despite a
request to do so. This ongoing failure is inappropriate.

5. It is axiomatic that a law firm who cannot sue a party cannot settle litigation
claims against that very same party. It taints the process and creates an appearance of partiality.
See e.g. In re Granite Partners, L.P., 219 B.R. 22, 33 (Bankr. S.D.N.Y 1998) (adverse interest is
“any interest or relationship, however slight, that would even faintly color the independent and
impartial attitude required by the Code and Bankruptcy Rules.”). The requirements of 11 U.S.C.
8 327(a) “serves the important policy of insuring that all professionals appointed pursuant to §
327(a) tender undivided loyalty and provide untainted advice and assistance in furtherance of
their fiduciary responsibilities.” Beal Bank, S.S.B. v. Waters Edge Ltd. Partnership, 248 B.R.
668, 695 (Bankr. D. Mass. 2000).

6. Unfortunately, the other constituents in the case are left only with the lingering
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and continuing appearance that independent judgment and impartiality have been and continue to
be compromised. The urgency is that the Trustee now wants to move ahead with a plan process
that he already knows lacks any support at all, and for which he has never tried to garner any
support.  The entire genesis of the Trustee’s plan is a settlement by the “Estate” with Fifth
Third, as it has been for about a year now and before any investigation was even done—leaving
all others with a fait accompli. This counsel has always supported a coordinated process to
minimize costs to all. So long as there is a coordinated timeline for competing plans, adequate
disclosure issues, and other routine matters, perhaps there is no great “urgency” to deal with the
current lack of any Report of Hoover Hull, but the concern is that the Report is only the
precursor of things to come, and the Report itself and its contents support the concerns over an
ongoing lack of impartiality. It basically says — no matter what the facts, I, the Trustee, the
fiduciary for all, in consultation with both FBD (who has a conflict) and Hoover Hull, already
settled. 1 can’t even figure out preference exposure against Fifth Third on $26 million plus, and
| don’t think Fifth Third had any duty to act in good faith in connection with its claim. The
process is irreparably tainted. The “independent” conflicts counsel has said nothing at all.

7. Professionals with connections to the potential target of an investigation cannot
conduct the investigation, weigh in on the investigation, write the report on the investigation, and
settle the claims that are the subject of the investigation. How can anyone else in the case feel
any other way than they do? In re Granite Partners, L.P., 219 B.R. 22 (Bankr. S.D.N.Y. 1998)
(denial of fees charged by counsel retained under 8 327(a) investigation of claims into matters
where law firm represented potential target of investigation in other matters); In re Jore Corp.,

298 B.R. 703 (Bankr. D. Mont. 2003) (retention order by professionals vacated because counsel
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failed to disclose “no litigation” exceptions and conflict waiver by debtor’s postpetition lenders).
See also In re Project Orange Assocs. LLC, 431 B.R. 363 (Bankr. S.D.N.Y. 2010) a case almost
exactly on point (retention of general counsel denied despite presence of conflicts counsel to
handle issues relating to General Electric (“GE”), a major creditor, and despite limited conflicts
waiver from GE in favor of general counsel, where proposed general counsel represented GE in
unrelated matters, debtor and GE were clearly adverse, and general counsel could not threaten
litigation against GE nor handle plan negotiations); In re WorldCom, Inc., 311 B.R. 151, 163
(Bankr. S.D.N.Y. 2004) (adverse interest analysis includes consideration of whether it is
“plausible that another interest may cause the professional to act differently than they would
without that other interest...”); In re American Printers & Lithographers, Inc., 148 B.R. 862
(Bankr. N.D. 1ll. 1992) (court must consider whether professionals can negotiate credibly with
major creditor on an estate’s behalf, for example, regarding a plan).

8. The very facts of how this Report has been completed and filed in noncompliance

with the Court’s directive and minute Order are beyond telling.

Respectfully submitted,
DELCOTTO LAW GROUP PLLC

[s/ Laura Day DelCotto, Esq.
200 North Upper Street
Lexington, KY 40507
Telephone: (859) 231-5800
Facsimile: (859) 281-1179
Idelcotto@dIgfirm.com
COUNSEL FOR CREDITORS
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CERTIFICATE OF SERVICE

I hereby certify that on June 26, 2012, a copy of the foregoing pleading was filed
electronically. Notice of this filing will be sent to the following parties through the Court’s
Electronic Case Filing System. Parties may access this filing through the Court’s system.
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Amelia Martin Adams
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Robert A. Bell
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John David Hoover
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dustin.deneal @faegrebd.com
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efiling@dominalaw.com
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/s/ Laura Day DelCotto, Esq.
COUNSEL FOR CREDITORS
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