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IN THE UNITED STATES BANKRUPTCY COURT
FOR THE NORTHERN DISTRICT OF TEXAS
DALLAS DIVISION

Inre: CASE NO. 09-37010 (SGJ)

CHAPTER 11
Jointly Administered

ERICKSON RETIREMENT
COMMUNITIES, LLC, etal.’

wy W W W

Debtors.

SECOND ADDENDUM TO AMENDED PLAN SUPPLEMENT

The attached executed versions of the Morgan Stanley Settlement, attached hereto as
Exhibit A, and the Strategic LP Settlement, attached hereto as Exhibit B, were not available for
filing along with the Amended Plan Supplement [Docket No. 1353] and are being filed herewith
and shall be deemed incorporated into the amended Plan Supplement. Paragraph 11 of the
Confirmation Order provides that unless otherwise provided in the Plan Supplement and
Definitive Agreement, all property of the Debtors’ Estates . . . shall vest in the Reorganized
Debtors, the Liquidating Creditors Trust, or the Acquisition Companies, as applicable, free and
clear of all claims, liens, encumbrances, charges, and other interests. For the avoidance of doubt,
upon and after the Effective Date of the Plan and as contemplated under the Morgan Stanley

Settlement, the Littleton Out-Parcel shall remain with the Littleton Debtor’s estate and the

' The Debtors in these chapter 11 cases are Erickson Retirement Communities, LLC, Ashburn Campus, LLC,
Columbus Campus, LLC, Concord Campus GP, LLC, Concord Campus, LP, Dallas Campus GP, LLC, Dallas
Campus, LP, Erickson Construction, LLC, Erickson Group, LLC, Houston Campus, LP, Kansas Campus, LLC,
Littleton Campus, LLC, Novi Campus, LLC, Senior Campus Services, LLC, Warminster Campus GP, LLC,
Warminster Campus, LP.
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Littleton Agent shall retain its first-priority mortgage lien against the right, title and interest in

the Littleton Out-Parcel as provided for in Section 2.2.1 of the Morgan Stanley Settlement.

Dated: Dallas, Texas
April 29, 2010

WEST\21944835.1

DLA PIPER LLP (US)

By:__ /s/Vincent P. Slusher
Vincent P. Slusher

State Bar No. 00785480
vince.slusher@dlapiper.com
DLA Piper LLP (US)

1717 Main Street, Suite 4600
Dallas, Texas 75201

Tel:  (214) 743-4572

Fax: (972) 813-6267

Thomas R. Califano (Pro Hac Vice)
thomas.califano@dlapiper.com
Jeremy R. Johnson (Pro Hac Vice)
jeremy.johnson@dlapiper.com
DLA Piper LLP (US)

1251 Avenue of the Americas

New York, New York 10020-1104
Tel:  (212) 835-6000

Fax: (212) 835-6001

Attorneys for the Debtors
and Debtors in Possession
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Exhibit A

Morgan Stanley Settlement
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Exhibit B

Strategic LP Settlement
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MORGAN STANLEY BT AL. SETTLEMENT AND RELEASE AGREEMENT

This Setilement and Release Agreement (the “Agreement™) is dated as of April ?f,, 2010
and entered into made by and among Erickson Retireraent Communities, LLC, Erickson
Construction, LLC (“ERC”), Erickson Group, LLC (“Erickson. Group™), Littleton Campus,
LLC, Dallas Campus LP, Dallas Campus GP, LLC, Kansas Campus, LLC, (collectively, the
“Pebtors™), MSRESS I Dallas Campus, L.P. (“Dallas MSRESE™), MSRESS HI Denver
Campus, LLC (“Denver MSRESS:” together with Dallas MSRESS, the “Ground Lessors™),
MSRESS 1T Kansas Campus, L.P (“Kansag MSRESS” and, collectively with the Ground
Lessors, the “Morgan Stanley Entities™) and Capmark Finance, Inc., acting in its capacitics as
gollateral and adminisitative dgents for participated and syndicated secured loans to the Litileton
Debtor (defined below). All pariles referenced above are referred to herein, collectively, as the
“Settling Parties”. Subject to Court approval of the Plan and Disclosure Statement (defined
below), this Agreement is intended by the Seitling Parties to fully, finally and forever satisfy,
resolve, discharge and settle any claims held between the parties that are related to the Ground
Leases {defined below), upon and subject to the terms and conditions hereof.

RECITALS

Al WHEREAS on October 19, 2009 (the “Pefition Date™, the Debtors filed
voluntary petitions for relief under chapter 11 of the Bankruptey Code (the “Drickyon
Bankruptey™) in the United States Bankruptey Court for the Northern District of Texas, Dallas
Division (the “Bankruptev Court™. The Debtors remain in possession of their assets and
continue to manage their businesses as deblors in possession. No trustee or examiner has been
appainted in these cases, although an examiner has been requested.

B. WHEREAS the Debtor Erickson Retirement Communities, LLC s a Maryland
Hmited Hability company that owns and/or comirols, among other properties, the subsidiaries
Littleton Campus, LLC (the “Littleton Debtor™), Dallas Campus GP, LLC, Dallas Campus LI
{logether, the “Dallas Debtor™) and Kansas Campus LP (the “Kansas Debtor™), which are
carnpus-style communities that offer seniors a life cycle of retirement services, Al thiee
campuses are open and gperating but at various stages of development,

C. WHEREAS Capmark Finance, Inc., as collateral and administrative agent (the
“Littleton Asent'™) 1o certain construction loan lenders (collectively, the “Littleton Lenders™,
extended revolving loans (as may have been amended, restated, supplemented or otherwise
modified from time to time, the “Littleton Constraction Loan”) to Littleton Debtor under that
certain Consraction Loan Agreement, dated March 29, 2006 by and between the Littiston Agent
and the Littleton Debtor. The procecds of the Construction Loan Agreement were loaned to
Litdeton Debtor and were used for the development and construction of a continulng care
retirement community known as Wind Crest, located in Littleton, Colorado {the “Wind Crest
Campus™. In connection with the Litdeton Construction Loan, the Littleton Debtor granted a
fisst-priotify lien to the Littleton Agent on all of its assets relating to the Wind Crest Campus,
including any proceeds and products therefrom. In addition, ERC and Brickson Group
guaraniced the obligations relating to the Littleion Construction Loan and granted a fOrst-prioity
lient on its assels relating to the Wind Crest Campus.  Accordingly, Littleton Agent has a first-
priority lien on the Sale Proceeds {defined below) relating to the Wind Crest,
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D. WHEREAS Bank of America, N.A., as collateral and administrative agent (the
‘Dallas_Agent”) to cerfain construction loan lenders (collectively, the “Dallag Lenders™,
extended revolving loans (as may have been amended, restated, supplemented or otherwise
modified from time o time, the “Dallas Construction Loan™ 1o Dallas Debtor under that
certain Construction Loan Agreement, dated May 25, 2005 by and between the Dallas Agent and
the Dallas Debtor, with the loan amount being increased pursuant to an Amended and Restated
Loan Agreement dated November 30, 2005, as amended and restated by a Second Aménded and
Restated Loan Agreement dated April 28, 2006, as further amended on November 27, 2007 in an
Amendment No. 1 to Second Amended and Restated Loan Agreement and as amended on
February 27, 2009 in an Amendment No. 2. The proceeds of the Construction Loan Agreement
were loaned to Dallas Deblor and were used for the development and cosistruction of a
comdinning care retirement community known ag Highland Springs, located in Dallas, Texas (the
“Highland Springs Campus™. lu connection with the Dallas Construction Loan, the Dallas
Debtor granted 2 lien to the Dallas Agent on all of its assets, including any proceeds and products
therefrom. In addition, ERC guaranteed the obligations relating to the Dallas Construction Loan
and granted a firstopriority lien on those assets relating to the Highland Sprinps Campus.
Accordingly, Dallas Agent hag a first-priovity lien on the Sale Proceeds relating fo the Highland
Springs Campus, '

$3

E. WHEREAS PNC Bank, National Asgsociation as collaleral and adminisirative
agent (the “Kansas Agent”) to cerlain construction lean lenders (collectively, the “Kansas
Lenders”; together with the Liftleton Lenders and Dallas Lenders, the “Lenders™, extended
revolving loans {as may have been amended, restated, supplemented or otherwise modified from
time o time, the “Kansas Constraction Loan™) to Kansas Debior under that cerain
Construction Loan Agreement, dated April 20, 2007 by and between the Kansas Agent and the
Kansag Debtor. The proceeds of the Construction Loan Agreement were loancd fo Kansas
Debtor and were used for the development and construction of a continuing care retirement
community known as Tall Grass, located in Overland Park, Jobnson County, Kansas (the
“Tallgrass Creek Campus”). In contiection with the Kansas Consiruction Loan, the Kansas
Debtor granted a lien to the Kansas Agent on all of ifs assels, including any proceeds and
products therefrom, In addition, ERC and Erickson Group puaranteed the obligations relating to
the Kansas Construction Loan and granted a first-priority Len on those assets telating to the
Tallgrass Creck Campus. Accordingly, Kansas Ageni has a first-priority Hen on the Sale
Proceeds relating to the Tallgrass Creek Campus,

¥, WHEREAS on October 11, 2006, Denver MSRESS entered info a transaction
with the Littleton Debtor fo purchase the land upon which the Wind Crest Campus is located
and to lease this property back to the Littleton Debtor pursuant 1o he terms of the Ground Lease
Agreement dated October 11, 2006 (the “Littleton Ground Lease™).

G, WHEREAS in connection with the Littleton Ground Lease, the Littleton Agent,
Denver MSRESS and Littleton Debtor entered into that certain Ground Lessor Tri-Party
Agreement dated October 11, 2006 (as may have been amended, restated, supplemented or
otherwise modified from time to time, the “Littieton Tri-Party Agreement™), whereby Denver
MSRESS agreed, among other things, to subordinate all of Denver MSRESS? interests in Wind
Crest Campus, inchwding the real property, improvements thereon and the partnership interests of
the Littleton Debior to the liens of the Litilcton Agent in such coliateral.
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H. WHEREAS on April 28, 2006, Dallas MSRESS entered into a transaction with
the Dallas Debtor to purchase the land upon which Highland Springs Campus is located and to
tease this property back to the Dallas Debior pursuant o the terms of the Ground Leass
Agresment dated April 28, 2006 (ihe “Dallas Gronud Lease™ with the Littleton Ground Lease,
the “Ground Leases™,

1. WHEREAS in connection with the Dallas Ground Lease, the Dallas Agent, Dallas
MSRESS and Dallas Debtor entered into that certain Ground Lessor Tri-Parly Agreement dated
April 28, 2006 (as may have been amended, restated, supplemented or otherwise modified from
time to time, the “Dallas Tri-Party Agreement™, whereby Dallas MSRESS agreed, among
other things, to subordinate all of Dallas MSRESS' interests in Highland Springs Camypus,
including the real properly, improvements thereon, the partnership interests of the Dallas Debtor
to the liens of the Trallas Agent in such collateral,

1 WHEREAS on or about April 3, 2007, Debtor Kansas Campus, LLO (the
“Kansay Debtoi”), executed and delivered, among other things, a Promissory Note, a Loan
Agreement, and a Mortgage, Assignment of Rents and Leases, Security Agreement and Fixture
Filing (the “Kansas Subordinated Morigape™, pursuant to which Kansas MSRESS provided
mezzanine financing to the Kansas Debtor in the origival principal amount of $235,000,000,
which financing was secured by, infer alia, a subordinate lien on approximately 65 acres in
Overland Park, Kansas upon which the Tallgrass Creek Retirement Community is located,

K, WHEREAS in conngction with the Kansas Subordinated Mortgage, the Kansas
Agert, Denver MSRESS, and the Eansas Debtor entered into fhat certain Subordination &
Standstill Tri-Party Agreement dated April 3, 2007 (as may have been amended, resialed,
supplemented or otherwise modified from time to time, the “Kansas Tri-Party Agreement™,
whereby Kansas MSRESS agreed, among othor things, to subdrdinate all of Kansus MSRESS’
interests. in the Tallgrass Creek Retirement Community, including the real property,
improvements thereon, and the membership interests of the Kansas Deblor to the liens of the
Kansas Agent in such collaleral,

L. WHEREAS on December 22 and 23, 2009, the Debtors conducted an avction for
the sale of substantially all of the Debtors’ assets. At the conclusion of the auction, Redwood-
ERC Senior Living Holdings, LLC (“Redwood™} was determined by the Debtors to have
submitted the highest and best bid for the assefs in the ageregate amount of $365 million (the
“Sale Proceeds™).

M. WHEREAS o1 December 14, 2009, Morgan Stanley Batities filed & Joint Motion
with campus mezzanine lenders Michigan Retirement System Entities and HCPF ER3, LP in
Warmitister, Penmsylvania, HCP BR2, LP in Novi, Michigan, HCP ERG6, LP i Houston Texas
{collectively, the “EHLCP Landholder Entities™) and HCP, Inc., (“HCP” and collectively with the
HCP Landholder Entities, the “HCP Entities”), for un Order Appointing ai Examiner Pursuant to
11 U.8.C, §1104 {the “Joint Motion for Appointment of an Examiner™.

N, WHEREAS on December 22, 2009, certain of the Debtors filed adversary
proceeding complaints relating to the Wind Crest Campus and the Highland Springs Campus and
seeking, /nter alia, o declaratory judgment recharacterizing the Dallas Ground Lease transaction

BASTM2RTTISLI 3



Case 09-37010-sgj11 Doc 1416-1 Filed 04/29/10 Entered 04/29/10 18:24:18 Desc
Exhibit A - Morgan Stanley Settlement Page 4 of 16

and the Littleton Ground Lease transactions as financing agreements and not true leases [AP
Case Nos. 09-03466 and 09-03465] (the “Recharacterization Proccedings™).

. WHEREAS Dallas MSRESS and Denver MSRESS tfimely answered the
Complaints filed. in the Recharacterization Proceedings and disputed certain of the factual
allegations and legal conclusions asserted by the Debtors in the Recharacterization Proceedings
and generally denied that any grounds existed to recharacterize the Dallas Ground Lease and the
Littleton Ground Lease as financing agroements,

P WHEREAS among others, each of the Agents for those lenders of the Corpomte
Revolver', Landowner Debtors (as defined in the Plan), the Agent for the Construction Lenders
and Morgan Stanley Entities claim a competing lien and clainy against the Sale Procseds.

Q. WHEREAS the Debtors’ have filed their Disclosure Statement for Debtors’
Fourth Amended Joint Plan of Reorganization Under Chapter 11 of the Bankrupicy Code (the
“Diselosure Statement’™) and Debtors” Pourth Amended Joint Plan of Reorganization Under
Chapter 11 of the Bankrupicy Code (as such plan may be amended and modified, the “Plan™).
The Plan and Disclogure Statement contemplate a settlement of the respective claims against and
to the Sale Proceeds including a resolution of the disputes of the claimg of the Morgan Stanley
Entities as firther set forth herein,

NOW, THEREFORE, in considerafion of the mutual covenants and agreemenis set
forth herein, the receipt and sufficiency of which are hereby acknowledged, the Seftling Parties
hereby agree as follows, subjéct to Bankruptcy Court approval;

Section 1. PAVMENTS AND TRANSFERS

1.1 Cash Payment. Upon the later of the Operative Date or the closing of the
Redwood sale as confemplated under the Plan, a cash payment shall be made to Denver
MSRESS of $1,000,000 from the TIP pursnent to, and in accordance with, the terms and
conditions of the Plan (the “Payment Carve-Qut™).

1.2 The Ground Lessors agree to transfer legal ownership of the property
subject to the Littleton Ground Lease and the Dallas Ground Lease. The Ground Lessors,
respectively, covenant {0 convey legal title by quitclaim deed, in a form reasanably acceptable to
the Debtors and Redwood, as directed in the Plan, the parcels of real pr operly subject 1o the
Ground Leases exeluding the Littleton Oul-Parcel, as soon ag reasonably practicable after the
Operative Date (thc “Transfers™), as those parcels of teal property are more parlicularly
degeribed in the following documents:

o Purchase Agreement dated October 11, 2006 (the “Littfeton Purchase
Agreement™, by and among Litdeton Debior, BERC and Denver
MSRESS, for the scquisition of the real propesty relating to the Wind
Crest Campus, located in Littleton, Douglas County, Colorado (as more
particularly described in the Littleton Purchase Agreement); and -

i Terms nsed herein and vot otherwise defined shail have the meuning nscribed to them wnder the Plan,

BASTMIETIASLI 4
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{iiy  Purchase Agreement dated April 28, 2006 (the *Dallas Purchase
Agreement™), by and among Dallag Debtor, ERC and Dallas MSRESS,
for the acquisition of the real property relating to the Highland Springs
Campus, located in Dallas, Collin Cownty, Texas (as more particularly
described in the Dallas Purchase Agreement),

Section 2. TRANSFER AND DISPOSITION OF THE LITTLETON OUT-PARCEL

2.1 Transfer of Littleton “Out-Parcel.” The Littleton Oul-Parcel shall, at any time
after the later of (i) the Operative Date; or {ii) the closing of the Redwood sale pursuant to the
Plan, at the sole and absolute election of the Littleton Agent, be transferred to a special purpose
enlity oreated by the Littleton Agent (the “Littleton Out-Paveel SPE™).

2.2 Rctention of Mortgages,

2.2.1  The Littleton Agent shall retain ils first-priority morigage len against the
right, title and interest in the Littleton Qut-Parcel 1o secure (i) the amounts owed o the Lilileton
Agent under the Littleton Construction Loan after deducting any amounts received under the
Plan (without taking into account any discharge of the Littleton Debtors’ obligations under the
Litdeton Construction Loan based upon confirmation of the Plan, or otherwise); and (if) the
Carrying Costs (definéd below) advanced by Littleton Agent or the Littleton Lenders,

2,22 On or before the Operative Date, Denver MSRESS shall be granted &
junior len against the right, title and interest in the Littleton Out-Parce! subordinated 16 the first-
priority lien held by the Littleton Agent to secure (i) an amount equal to $26,650,000, less any
amounts Denver MSRESS receives under the Plan; and (ii} any Carrying Costs advanced by
Denver MSRESS. The Debtors, the Litfleton Agent, or the Littleton Qut-Parcel SPE, as
applicable, shall exccute and deliver a mortgage in a form reasonably ‘acceptable to Denver
MSRESS to secure the junior lien pranted 1o Denver MSRESS on or before the Operative Date
or, if transferred to the Littleton Agent or the Littlston Out-Parcel SPE, contemporaneously with
any transfer of the Littleton Out-Parcel to the Littleton Agent or the Littleton Oui-Parcel SPE,

23 Disposition of the *Littleion Out-Parcel,”

231 Within 30 days of the execution and delivery of fhis Apreement, the
Littleton Agent shall engage an independent third party liconsed appraiser, to appraise the value
of the Littleton Out-Parcel (the “Appraisal”), The Littleton Agent shall provide notice to, and
confer with, Denver MSRESS concerning the engagement of the appraiser (but shall have no
¢bligations 1o accep! any commenis or recommendations of Denver MESRESS), The cost of the
Appraisal shall be deemed a Carrying Cost (as hereinaftor defined) and shall be advanced by the
Liteton Agent and/or the Littleton Lenders. The Littlgton Agent shall provide 1o Denver
MBSRESS a copy of the Appraisal within two (2) business days of the Littleton Agent’s receift
thereofl

2.3.2  Except assei forth below, the Littleton Agent shall, at ifs sole and absolute

discretion, control the process, timing and amount to be received for any disposition of the
Litleton Out-Parcel. Without Hmiting the foregoing, the Littleton Agent shall be entitied to!
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(a)  direct the Littieton Debtor {o sell the Litileton Qui-Parcel pursuant to a
sale under 11 U.S.C. § 363 upon such ferms and conditions approved by the Littleton Agent (the
“Bankruptey Sale Process™); or

{by  if the Littleton Agent his elected to transfer the Littleton Qut-Parcel under
Section 2.1 above:

't} select a commercial real estaie broker to market the Littleton
Qut-Parcel;

(i)  determine the terms and conditions of any agreement relating to
the compensation of any commercial real estate broker; and

(i)  determine whether, when and on what fermé (inclnding price) to
 market the Littleton Out-Parcel; provided, however, that if the

Littleton Agent determines that the Littleton Out-Parcel should
be listed or advertised for sale at a price certain, the advertised
listing price during the first six months the Littlaton Out-Parcel iz
listed for sale shall be an amount equal to or exceeding the valug
assigned the Littleton Out-Parcel in the Appraisal (collectively,
the “Private Sale Process™).

The Littleton Agent shall provide notice to, and confer with, Denver MSRESS regarding the
foregoing and shall provide copies to Denver MSRESS of all offers reveived for the Litléton
Out-Parcel upon receipt of any such offers; provided, further, that prior to accepting any offer to
purchase the Littleton Out-Parcel received from a third party, the Littleton Agent shall provide to
Denver MSRESS no less than forty-eight (48) hours notice of the inlent to accept any. such offer.

233 Should the Littleton Agent cleet to dispose of the Litfleton Cut-Parcel
under Section 2.3.2(z) above, each of the Littleton Agent, Littleton Lenders and Denver
MERESS reserve their respective rights 1o credit bid under 11 U.B.C. § 363(k),

2.3.4  Should the Littleton Agent approve a sale to a third perty (the
“Approved Sale™) cither through the Bankrupicy Sale Process or the Private Sale Process,
Denver MSRESS agrees 1o cooperate in the consummation of such Approved Sale ineluding, but
not limited 1o, releasing its retained mortgage against the Littleton Out-Parcel. Denver MSRESS
watves any and all sights it may bave a junior lienholder, of otherwise, to objeot to the manner
{including price) of the disposition of the thtlcton Oui-Parcel, provided that the torms and
conditions are complied with,

2.3.5 Payment of Carrying Costs, Until the Littleton Out-Parcel is sold
pursuan! 0 the procedures set forth above, any and all costs fo maintain and peeserve the
Littleton Qut-Parcel first arising after the transfor of closing of the sale of the Debtory® assets to
Redwood, including payment of real estate taxes and insurance {coliectively, the “Carrying
Costs™ may, but are not required to, be advanced by the Littleton Agent, the Littleton Lenders
andfor Denver MSRESS. Should the Littleton Agent, Litdeton Lenders or Denver MBRESS
advance any Carrying Costs, the Litdeton Agent, Littleton Lenders and/or Denver MSRESS shall

EASTW2BTIALI &
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be reimbursed such Carrying Costs as a first priority expense from the proceeds from the sale of
the Littleton Ont-Parcel.

2.4  Disposition _of Proceeds from Sale of Littleton Out-Parcel  Upon
consummation of an Approved Sale, the proceeds from such sale shall be paid as follows:

3] First, to the payment of any transaction costs relating o the sale
including, but not limited to, broker’s commmission, transfer taxes,
reasonable attorneys’ fees and the reimbursement to the Liitleton
Agent, Littleton Lenders or Denver MSRESS for the
advancement of Carrying Costs;

{iy  Second, to the Littleton Agent, for the benefit of the Littleton
Lenders, up to an amount of $6,000,000; and

(itly  Third, the balance (i any) of such proceeds shall be evenly split
50% 1o the Litileton Agent for the benefit of the Liftleton
~Lenders and 50% to Denver MSRESS up to the amounts of the
¢laims of, respectively, the Litileton Agent and Denver
MSRESS.

Section 3, WITHDRAWAL OF CLAIMS AND RELEASES

31 Withdrawal of ail of Morgan Stanley Entities’ Motions and Objections in the
Erickson Bankrupicy Proceedings. As a show of good faith, the Morgan Stanley Entities
previously withdrew from participation in the Joint Motion for Appointment of an Examiner
[Docket No, 5201, Upon the Operative Date, the Morgan Stanley Entities shall take such steps
and file such documeiits as are necessary 1o canse the withdrawal, with prejudice, of their Motion
for Order Authorizing Examination of the Debtors Pursuant to Bankruptey Rule 2004 [Docket
No. 559]. The Morgan Stanley Entities also covenant that they will not procoed with any Rule
2004 exams already scheduled.

32 Withdrawal of the Debtors’ Complaints for Declaratory Judgment, Upon the
Operative Date and the Transfers, the Debtors shall take such steps and file such documents as
are necessary in the-adversary proceedings 1o canse the withdrawal and dismissal, with prejudice,
of the Recharacterization Proveedings,

33  Joint Release of All Other Claims, Upon the Operative Date, each Seithing
Party expressly, and by operation of the Final Order, on behalf of itself and its predecessors,
successors and assigns, hereby fully, forever and finally generally waives, reloases and
discharges, the other Settling Party, and each of the Setfling Parties, and each of their employees,
agenis, representatives, lndependent coniractors, consultants, experts, atfornuys, accountants,
trustees, predecessors, successors, helrs, and assigns, and all persons or entities acting by,
through or on behail of any of them, of and from any and all claims, rights, dufies, actions,
causes of action, torts or tort liability, duty of care lability claims, contracts, damages, losses,
debts, obligations, agreements, liabilities, indemnifications, environmental or other regulatory or
governmental claims or obligations, aftorneys’ fees, costs, expoenses, settlements, judgments,
fines, restitution or forfeitures, of any nature whatsoever, whether asserted or unasseried, known
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or unknown, suspected or unsuspecled, fixed or contingent, and whether arising under state
statutory law, federal statutory law, state common law, federal common law or otherwise, which
arise out of or In connection with any of the Morgan Stanley Entities® claims against the Debtors,
other than the obligations set forth in this Agreement and subject to the rights of the Morgan
Stanley Entities to assert claims against the Debtors and receive payments as provided for in the
Plan, including, without limitation, through the TIP and the Ligmdating Creditor’s Trust, which
rights are expressly preserved; and provided further that the Morgan Stanley Entities shall
consent 1o the releases, walvers, and Injunctions provided to and for the benefit of the Lenders
{as such term is defined in the Plan} as set forth in the Plan. Notwithstanding anything to the
contrary herein, the claims asserted by PPF MF 3900 Gracefield Road, LLC against the Debtors,
certain non-debtor affiliates, and Sovereign Bank, are not being released, are not affected by this
Agreement, and, without any concession by the Debtors or the Lenders as to the validity of those
claims, are axpressty preserved,

3.4  Subordination/Subrogation/Pay-Over: As set forth in the Plan, each of the
Littleton Lenders, Dallas Lenders and Kensas Lenders walve all (i) subordination and pay-over
rights with respect lo distributions from the Liguidating Creditor’s Trust and the recipient by the
Morgan Stanley Entities; and (i) subrogation righis with respect to any claims filed by Morgan
Stanley Eniities, including any mezzanine loan/sale-leaseback deficiency claims or mezzanine
loan/sale-leaseback guaraniee claims that have been voluntarily waived by the Morgan Stanley
Enifties; provided that the Lenders pay-over waiver and subrogation waiver shall only be
effective upon approval of this Agreement and the Operative Date (the “Lenders Waiver™),
Further, the Debtors hereby waive any and all objections to the treatment of the mezzanine
loan/sale-leasehack deficiency claim or mezzanine loan/sale-leaseback puaranice claim asserted
by Denver MSRESS as an unsecured claim entitled to receive distributions from the Liquidating
Creditor’s Trust. The terms of this paragraph 3.4 shall only be effective upon approval of this
Agreement and the Operative Date. - '

Section 4, APPROVALS

4.1  Plan of Reorganization. Approval for this Agreement will require entry of an
order confirming the Plan that incorporates and reflects these terms and conditions of this
Agreement, 1f this Agreement is not approved through confirmation of the Plan, this Agreement
shail be nul! and void and the Setiling Partics shall be restored 1o all of their respective rights as
ihey existed prior to the execution dnd delivery of this Agreement.

42  Morgan Stanicy Support. The Morgan Stanley Entities sgree to support the
Plan subject 1o the terms confained herein.

4.3  Agent Signatures. The Littleton Agent, Dallas Agent and Kansas Agent shall

agree to execuie this Agrecment within two (2) business days following the entry of a Final
Order confirming the Plan. :

EASTVZE7T3313 8



Case 09-37010-sgj11 Doc 1416-1 Filed 04/29/10 - Entered 04/29/10 18:24:18 Desc
Exhibit A - Morgan Stanley Settlement Page 9 of 16

Section 5, MUTUAL REPRESENTATIONS, COVENANTS AND WARRANTIES

Bach of the Seltling Parties represents warrants and agrees with the other Settling Parties
as follows:

5.1 Independent Advice. [t has received independent legal advice from s attorneys
with respect 1o each of the matters contained herein, including the advisability of making the
settlement provided herein, execnting the Agreement and consummating the fransactions
comtemplated theteby,

52  Reliance. Fxcept as expressly stated in this Agreement, neither it nor any of its
officers, members, managers, agents, pariners, employees, representatives, or attoroeys has made
any statement or represertation to any person regarding any fact relied upon in entering info this
Agreement, and it is not relying upon any stalement, representation or promise of any person {or
of any officer, agent, emplovee, representative, or attorney for any other person) in execuling this
Agreement, Rather, except as expressly st forth in this Agreement, each Seiftling Party i3 relving
exclusively on its own diligence and investigation,

53  Diligence and Tnvestigation. It has made such investipation of the facls
pertaining to this Agreement and of all the malters pertaining thereto as i deems necessary.

54  Understanding. It has read this Agreement and understands the contents hereof,
5.5  No Assignment, There has been no assignment, sale or transfer; by operation of

law or otherwise of such parties’ nferests or any claim, right, cause of aclion, demang,
obligation, liability or interest released by it as provided herein,

Section 6. CONDITIONS OF SETTLEMENT, EFFECT OF DISAPPROVAL,
CANCELLATION OR TERMINATION :

6.1 Operative Date, This Agreement shall become operative on the first date on
which sach of the following has oceurred (such date being defined as the “Qperative Date™):

{2)  Execution, This Agreement bas been fully executed; and

(b  Final Orders. The Bankrupley Court has entered orders confirming the

Plan, neither the operation nor effect of ‘which bas been reversed, stayed, modified or amended,

and as to which order, or any revisien, modification or amendment thereto, the time to appeal or
seek review or rehearing has expired and a$ fo which no appeal or petition for review or

“rehearing has been taken or is pending (the “Final Order™). The Final Order shall also consist
of an order to which an appeal, notice of appeal, motion fo amend or make additional findings of

fact, motion io alter or amend judgment, motion for rehearing or motion for new trial has been

filed, or the ime to do any of the foregoing has not yet expired, but as to which the Settling

Parties, in their sole and dbsolute diseretion, jointly elect to declare this Agreement effective,

For the aveidance of doubt, the distributions, if any, from the sale proceeds from the sale of the
Littleton Qui-Parce! shall not be a condition precedent the effectiveness of this Agreement.

BASTW2E77331.1 9
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#.2 Termination Date,

{a) I this Apgreement is not effective by May 7, 2010, unless soch date is

cextended by a writing signed by all Settling Parties (the “Termination Date™), then this

Agreement shall become null and void, subject to and in accordance with Seetion 3.3, below, and

the Settling Parties shall be returned to the status quo ante as if this Agreement had never been
execuied,

{b) I the Court does not enter the Final Orders, or it the Cowt enters a Final
Order and appellate review is sought and, on such review, the eniry of the Final Order is finally
vacated, modified or reversed, then this Agreement and the settlement incorporated herein shal
be cancelled and terminated, unless all parties who are adversely affected thereby (including the
Lenders), in their sole discretion within ten (10) days from the date of the mailing of such ruling
to such parties, provide written notice to all other parties hereio of their intent to proceed with the
settlement under the terms of the Final Order as modified by the Coutt or on appeal.

63  Lffect of Termination. Unless otherwise ordered by the Cowt, in the event that
this Agreement shall not become effective on or prior to the Termination Date or this Agrecment
should {ferminate, or be cancelled, or otherwise fail to become effective for any reason, including,
without limitation, in the event that the seftlement as described herein ig not approved by the
Court or the Final Order is reversed or vacated following any appeal taken therefrom, then:

{a) the Settling Parties shall be restored 1o their respective positions as if this
agreement had not been executed and delivered, and with all of their respective claims and
defenses preserved as they existed, including, without limitation, the Proofs of Claim filed with
respect to the Ground Leases held by Denver MERESS and Dallas MSRESS, and all claims and
defenses in the Recharacterization Proccedings, The Settling Pariies shall take such steps and
file such documenis ag are necessary to cause such claims and defenses {o be festored.

)] the terms and provigions of this Apreement shall be null and void and shall
have no further force or effect with respect 1o the Scttling Parlies, and neither the existence nor
the ferms of this Agreement {nor any negotiations preceding this Agreement nor any acis
performed pursuvant to, or in furtherance of, this Agreement) shall be used in any sction or
proceeding for any purpose; and

{¢)  any judgment or order entered by the Cowt in accordance with the terms
of this Agreement shall be treated as vacated, sune pro tinc.

Section 7. NO ADMISSIONS.

7.1 No Admigsions, The Settling Parties intend this Agreement and the seltfement
described herein to be a final and complete resolution of all disputes between them with respect
1o the Morgan Stanley Entities” Ground Lease claimsg, and it shall nof be deemed an admission
by any Settling Party as to the merits of any claim or defense with respect to the Ground Lease
claims.

7.2 Agreement Inadmissible, Neither this Agreement nor the setflement, nor any act
performed or document executed pursuant to or in furtherance of this Agreement or the

BASTMIET7A31) 10
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scitiement is, or may be deemed to be or may be used as an admission of, or evidence of, any
liability, fault or omission of the Seitling Parties in any civil, criminal or administrative
proceeding in any court, administrative agency or other tribunal, Neither this Agreement nor the
setflement, nor any act performed or document executed pursuant 1o or in furtherance of this
Agreement or the settlement shall be admissible in any proceeding for any purpose, except 0
seek approval of or to enforee the terms of the seltlement.

7.3 Recitals Not Binding, Tn the event that the settlement is terminated or does not
receive preliminary or final courl approval, the Recitals set forth in the agreement shall not
constitute binding admissions, statements against interest or be admissible as evidence in any
proceedings between or involving one or more of the Parties fo establich any fact, waiver,
estoppel, contention, assertion or allegation of any kind or nature whatsoever.

Section 3,  MISCELLANEOUS PROVISIONS

8.1 Intent/Further Assurances. The Setiling Parties: {a) acknowledge that it 15 their
intent to consummate this Agreement; and (b} agree o cooperate to the exient reasonably
necessary to effectuate and implement all terms and conditions of this Agreement and o exercise
their best efforts to accomplish the foregoing terms and conditions of this Agresment,

8.2  Avoidability. In the event that the seftlement is terminated or does not receive
final court approval, then, subject to Section 6.2 hereof, this Agreement shall be terminated in
accordance with Seetion 6.3 of this Agreement.

8.3 Good Faith., The Settling Pacties agree that the Agreement as deseribed herein
were negotiated in good faith by the Settling Parties, and reflect a setilement that was reached
voluntarily after consiltation with competent legal counsel,

8.4  Disclosure, Nothing in this Agreement shall prohibit any comment on the
accuracy of any public description of the settlement.

85  Integrafion. Any exhibils fo this Agreement are material and integral parts
hereof and are fully incorporated herein by this reference.

8.6  Amendments. This Agreement may be amended or modified only by a wrilles
instrument gigned by or on behalf of all Settling Parties, as the case may be, or their respective
successors-in-injerest,

87  Authority. Bach counsel or other person execuling this Agreement or any of its
exhibits on behalf of any party hercio hereby warrants that such person has the tull authority to
do so.

88  Counterparts. This Agreement may be executed by facsimile and in one or more
counterparts. All execuled counierparts and each of them shall be deemed 1o be one and the
same instrument. Counsel for the parties 10 this Agreement shafl exchange amonpg themselves
original signed counterparts and a compiete set of executed counterparts shall be filed with the
Court.

EASTMZETIIL] 11
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8.9 Successors and Assigns. This Agreement shall be binding upon, and inure o the
benefit of, the successors and assipns of the parties hereto, including any corporation or other
entity into or with which any party merges, consolidates or reorganizes,

818 Jurisdiction, The Uniled Statey Bankruptey Court for the Northem Distict of
Texas, Dallas Division, shall retain jorisdiction with respect (o implementation and enforeement
of the terms of this Apresment, and all pariies hereto submit to the jurisdiction of such
Bankruptey Court for purposes of implementing and enforcing the seitlement embodied in this
Agreement,

8.11 Governing Law, This Agreement and any exhibits hereto shall be considered to
have been negotiated, executed and delivered, and to be wholly porformed, in the State of New
York, end the rights and obligations of the parties to this Agreement shall be construed and
enforced in accordance with, and governed by, the internal, substantive laws of the State of New
York without giving effect to that State’s choice of law principles,

8.12  Interpretation, The Seitling Parties, including their counsel, have participeied in
the preparation of this Agreement, and this Agreement is the result of the joint efforts of the
Settling Parties, This Agreement has besn accepted and approved as fo its final form by all
Settling Parties and upon the advice of theie respective counsel, Accordingly, any unceriainty or
ambiguity existing in this Agreement shall not be interpreted against any Settling Party a5 a
result of the manner of the preparation of this Agreement. Bach Settling Party agrees that any
statute or rile of construction providing that ambiguities are o bé resolved against the diafling
Settling Party shall not be employed in the interprefation of this Agreement and are hercby
walved,

8.13 Intire Agreement. This Agreement constituies the entire agreement between the
Settling Parties and no representations, warranties or inducements have been made to any party
concerning this Agreement or any of its exhibits other than the representations, warranties and
covenarts contained and memorialized in such documents. 1t is understood by the Settling
Parties that, except for the matiers expressly represented herein, the facts or law with respect to
which this Agreement is eotered into may turn out to be other than or different from the faets
now known to each party or believed by such parly 1o be true; each party therefore expressly
assumes the risk of the facts or law turning out 1o be so different, and agrees that this Agresment
shall be in all respects effective and not subject to termination by reason of any such different
facts or law. '

[SIGNATURE PAGE FOLLOWS)]
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IN WITNESS WHEREOF, the parties here}’ﬁhawe caused this Agreement to be executed.

ot o™

THE DEBTORS

Erickson Retirement ﬁ;?ntﬂ\ ;fses, LLC

Aopt] 29 oo
By: f f’? /‘S‘z} ;yﬁ‘sffgé -
Name“‘(fé‘;dk 1 F. ,,Bohe;fy Date.

Tile: BExecutive Vice President

/)

By:  Erickson Retiement ¢ mp{iﬁi}xm L.1L.C,
s sole member /{, ' ;

Erickson Construction, LLC

/

g O ~
e,
Nyme: “Gerld F. ohcrsy&? Date:

Title: 'Ijmcutiv Vice I’fcjldent
Erickson Group, //C / e

By: p Ll gcg; PANEs
Namwewﬁ‘iﬁ’/ Dahf:rty
Title: General Counsel and S?
Senior Campus Serﬂws, LLE | f
: f
!
By:  Erickson Rczzlemcn;, ommﬁmues LLC, \

its sole membm

;f J/
rd /‘/5/ \ At 29 2oie
By: it !

.’Naﬁﬁwfafd F }ﬁ)ohcrtg,f Daie:
Title: Executive ‘v’me President

:?)
o
=
%

o

{CONTINUED]
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Y
Littieton Campus, LLC / 1

ST
Fi i E

By:  Erickson Retirement Q} nmunmas LLC,
its sole member ;

ﬂ‘, }j
/x. ;};{A 33 \J}
P A W P e
/;/f J,J % K % :'i . -5 {:Ei i £
By: / g‘ A f“%?“gf’*iz -
Name:.Berald P D‘Uhcﬂy / Date:

Title: Fxcé’{firwe Vice President
Dallas Campus, LP

By:  Dallas Campus GP, LLC, f/z, x
its general pariner i

\\) £ ) i jg

By:  FErickson Retirepfent ?tvmz}‘mmucs LLC,

its sole mcmbeff s,f;{ WA f

7 f ;"A\lf'f
£ 'k.f ¥r .
By: /; j/x\w,/"‘i/\ ‘,5?;1 18 3 Sale
Name? Gérald F. Doi}&xty‘; Date:
Title: Executive \i;ce I’mﬁldcm
z‘
Dallas Campus GP, L1.C / /
e /
By:  Erickson Retir cmm}/@oﬁnnumge% LLC,
its sole member s / I \
}// Ig ]
e g
By: //%f i % j f%?Pigcz%af”“X
Name: Gerald F. D(}hﬁlyﬂ Date:
Title: Executive Vige President
‘,f
Kansas Campus, LLC ¥
By:  Erickson Reimn{f;t/@a)mnqnﬁm 11.C,
its sole membg,: ;
& zzf‘ ;‘{ /
f; _ﬂ;{{/ % ’3 :_,-’f
Name Gemld ¥, Doherty Date:

Title: Execuiive Vice President

JCONTINUED]

Desc



Case 09-37010-sgj11 Doc 1416-1 Filed 04/29/10 Entered 04/29/10 18:24:18 Desc
Exhibit A - Morgan Stanley Settlement Page 15 of 16

MERESS T DENVER CAMPUS, LEC, a Delaware timited Hability eompany

By Morpan Stanley Real Estate Special Situations Fond UL LP,,
a Delaware limited partnership, its sole member

By:  Morgan Stanley Real Bstate Special Situations HE-GP, LLC,
a Delaware imited Hability company, its general partner

By: %’//%M . f/{é’;‘" /0

Name: Andrew S. Baomsn Date
Title: Vice President

MSRESS TH DALLAS CAMPUS, L.P., a Delaware limited parinership

By: MSRESS 11 Dallas Campus GP, LLEC,
a Deldw = Hmited lability company, its goneral partner

y&w// b /o1 e

Name: Andrew S, Baurhan Dat
Title: Vice Prosidert

MSRESS 1Y Kansas Campus, LP, a Delaware limited partuership

By: MSRESS III Kansas Campus GP, LLC

Name: Andr&w S. Bauman Datd /
Title: Vice President
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Capmark Finance, Inc., as agent Dd;ﬂ(t &t

fﬂ. 4
Y
P . ,{a y - . P . o
” ’ . TR »? A
/f‘“(ﬁ f .ﬁf 1,-...&/2—7 f‘%@ i‘i i Y 7

Name: | (%a f‘s;g [f)i‘? Date:
Tille:  Sepiee \iie €

16
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STRATEGIC ASHBY PONDS LENDER, LLC BT AL.
SETTLEMENT AND RELEASE AGREEMENT

This Settlement and Release Agreement (the “Agreement™) is dated as of April %, 2016
and entered imte made by and among Erickson Retirement Communities, LLC, Frickson
Construction, LIC (“ERC™), Brickson Group, LLC (“Erickson Group™), Ashbum Campus,
LLC (“Ashburn Debtor™), Concord Campus GP, LLC and Concord Campus LP (together, the
“Coneord Debtor™ (collectively, the “Debtory”™), Strategic Ashby Ponds Lender, LLC
{“Sirategic Ashbv™) and Strategic Concord Landholder, LP (“Strategic Concord;” and together
with Stralegic Ashby, “Strategic Entities™). All parties referenced above are referred to herein
colfectively as the ° buttimg Parties”. Subject to the occurrence of the Operative Date (defined
below), this Agreement is intendad by the Settling Parties to fully, finally and forever satisfy,
resolve, discharge and setle any claims held between the partics that are related to the
Mezzanine Loan Documents {as defined below), upon and subject o the terms and conditions
hereof,

RECITALS

A WHEREAS on October 19, 2009 (the “Petition Pate™, the Debiors filed
voluntary petitions for relief under chapter 11 of the Baokruptey Code (the “Erickson
Bankrupicey”™) in the United States Bankruptey Court for the Northern District of Texas, Dallas
Division (the “Bankruptey Court™). The Doebtors remain in possession of their assets and
continue to manage their businesses as debtors in possession. No frustee or examiner has been
appointed in these cases, although an examiner has been requested.

28 WHEREAS ERC is a Maryland limited liability company that owns and controls,
among other assets, the subsidiaries Ashburn Debtor and Concord Debtor, which offer campusm
style communities that offer senifors a life cycle of retirement services, Both campuses are Gpen
und operating but at various stages of development.

C, WHEREAS PNC Bank, National Association, as collateral and adminisirative
apent {the “Prepetition Agent™ und certain construction loan lenders (collectively, the
“Ashburn Lenders™) extended revolving loans (us may have been amended, restated,
supplemented or otherwise medified from time to time, the “Ashburn Consiruetion Loan™) to
Ashburn Debtor under that cerlain Construction Loan Agreement, dated May 31, 2007 by and
between the Ashburn Lenders and the Ashburn Debtor. The proceeds of the Construction Loas
Agreement were loaned fo Ashburn Debtor and were used Tor the development and constriction
of a continuing care retirement community known as Ashby Ponds, located in Ashburn, Virginia
(the “Ashby Ponds Campus™). In contection with the Agshburn Construction Loan, the Ashburn
Debtor granted a first-priority lien fo the Prepetition Agent on all of ils assets relating 1o the
Ashby Ponds Campus, including any proceeds and producis therefrom (the “Ashburn
Property”). In addition, ERC guaraniced the obligations relating to the Ashburn Construction
Loan and granted a first-priority lien on ifs assets relating to the Ashby Ponds Campus.
Accordingly, Prepetition Agent has a first-priority Hen on the Sale Proceeds (defined below)
relating to the Ashby Ponds Campus assets,

DALD2:5S9409.5
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D. WHEREAS the Prepelition Agent, as collateral and administrative agent to
certain construction loan lenders {collectively, the “Coneord Lenders™ together with the
Ashburn Lenders, the “Lenders™, extended revolving loans (as may have been amended,
restated, suppiemented or otherwise modified from time to time, the “Concord Construction
Loan™} to Concord Debtor under that cerfain Construction Loan Agreement, dated August 30,
2005 by and between the Concord Lenders and the Coneord Debtor. The proceeds of the
Construction Loan Agreement were Joaned fo Concord Debtor and were used for the
development and construction of a continuing care retirement community known as Maris Grove
located in Delaware County, Pennsylvania (the “Maris Grove Campus™), In connection with
the Concord Construction Loan, the Concord Debtor granted a lien to the Prepetition Agent on
all of its assets, including any proceeds and products therefrom, In addition, ERC and Erickosn
Group guaranteed the obligations relating fo the Concord Construction Loan and granted g first-
priority lien on their respective assels relating to the Maris Grove Campus (the “Coneord
Property”).  Accordingly, Prepetition Agent has a first-priority lien on the Sale Procoeds
relating to the Maris Grove Campus assets,

B WHEREAS on May 31, 2007, Ashburn Debtor obtained subordinate financing
{rom Strategic Ashby in the original principal amount of $50,000,000 (the “Ashby Mezzanine
Loan”™). The Ashby Mezzanine Loan is secured by, among other things, a junior security inferest
and junior lien (which security interest and lien are junior and subordinate to the securily
interests and liens in favor of the Ashburn Lenders) on the Ashburn Property.

F, WHEREAS in connection with the Ashburn Mezzanine Loan, the Prepetition
Agent, Strategic Ashby and Ashbumn Debtor enfered info that certain Tri-Party Agreement dated
May 31, 2007 (as may have been amended, restated, supplemented or otherwise modified from
time {o time, the “Ashburn Tri-Party Agreemont™), whereby Strategic Ashby agreed, among
other things, to subordinate all of Strategic Ashby’s interests in Ashby Ponds Campus, including
the real properly, improvements thercon and the inlerests of the Ashburn Debtor to the licns of
the Prepetition Agent in such collateral. The Ashbuen Tri-Party Agreement, together with the
Ashby Mezzanine Loan, all of the Joan documents relating to the Ashby Mezzanine Loan, and
any other agrecements between the parties relating to the Strategic Ashby's financing of the
Ashby Ponds Campus shall be referred 1o collectively as the “Ashby Mezranine Loan
Dotuments.”

G. WHEREAS on October 11, 2005, Strategic Coneord éntered info 'z transaction
with the Concord Deblor to purchase the land upon which the Concord Debtor campus is located
and to lease this property back to the Concord Debtor (which lesse is subject to the security
interests and liens in favor of the: Concord Lenders granted in connection with the Concord
Construction Loan) pursuant to the terms of the Ground Lease Agreement dated October 11,
2005 (the “Concord Ground Lease™).

H. WHEREAS in conpection with the Concord Ground Lease, the Prepstition Agent,
Strategic Concord and Concord Debtor entered into that certain Ground Lessor Tri-Party
Agreement dated October 11, 2005 (a3 may have been amended, restated, supplemented or
otherwise modified from thme io time, the “Coneord Tri-Party Agreement™, whereby
Strategic Coneord agreed, amohg other things, to subordinate all of Strategic Concord's interests
in Maris Grove Campus, including the real property, improvements thereon, the partnership

DAL SSo0s -7,
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interests of the Concord Debtor to the liens of the Prepetition Agent in such collateral, The
Concord Tri-Party Agreement, together with the Concord Ground Lease, all of the loan
documents relating to the Concord Ground Lease, and any other agreement between the parties
relating to the Strategic Concord’s financing of the Maris Grove Campus shall be referred to
collectively as the “Coneord Mezzanine Loan Documents”: fogether with the Ashby
Mezzanine Loan Documents and the Cross Tri-Party Apreement (as defined beloyw), the
“Mezzanine Loan Documents,”

1. WHEREAS, in connection with the Ashburn Construction Loan and the Concord
Construction Loan, the Prepetition Agent, Ashburn Debtor, Concord Debtor, Straiegic Ashby
and Strategic Concord; entered into that certain Cross Tri-Party Agreement, dated as of May 31,
2007 (the “Cross Tri-Party Agreement™, whercby Strategic Ashby and Strategic Concord
agreed, among other things, to (i) subordinaté all of the obligations owed to Strategic Ashburn by
Concord Debtor to the obligations owed by the Coneord Debtor to the Prepetition Agent for the
benefit of all of the Concord Lenders, and (i) subardinate all of the obligations owed to Strategic
Concord by Ashburn Deblor o the obligations owed by the Ashburn Debtor to the Prepetition
Agent for the benefit of the Ashburn Lenders,

I, WHEREAS on December 22 and 23, 2009, the Deblors conducted an suchon for
the sale of substandally all of the Debtors” assets, At the conclusion of the auction, Redwood-
ERC Senior Living Holdings, LLC (“Redwood™) was determined by the Debtors to have
submiited the highest and best bid for the assets in the aggregate amount of $365 million {the
“Sale Proceeds™).

K, WHEREAS on December 14, 2009, the Strategic Eatities filed a Joint Motion
with other campus mezzanine lenders HCP ER3, LP in Warminster, Pennsylvania, HOP BR2, [P
in Novi, Michigan, HCP ERS, LP in Houston. Texas for an Order Appolnting an Examiner
Pursuant to 11 US.C. § 1104 (the “Joint Motion for Appointment of an Examiner”).

i, WHEREAS on December 21, 2009 the Debtors filed an advessary procesding
complaint relating fo the Concord Debtor campus seeking a declaratory judgment that the
sale/leascback transactions with Strategic Concord be recharacterized as financing agreements
and not lease arrangements {AP Case No, 09-03464] (the “Recharacterization Proceedings™).

M. WHEREAS among others, the Agent for the lenders wnder the Corporate
Rovolver,’ the Landowner Debtors, the Agents for the Construction Lenders (each as defined in
the Plan) and Stralegic Entities claim a competing lien and claim against the Sale Proceeds.

N. WHEREAS on March 8, 2010, the Court approved the Debtors’ Disclosure
Statement for Debtors® Fourth Amended Joint Plan of Reorganization Under Chapter 11 of the
Bankruptey Code (the “Disclosure Statement™) and avthorized the Debtors’ solicitation of fhe
Debiors’ Fourth Amended Joini Plan of Reorpanization Under Chapter 11 of the Bankroptey
Code {as such plan may be amended and modified, the “Plan”). The Plan and Disclosure
Statement contemplate a settlement of the respective claime againgt and {o the Sale Procesds,

H

Terms used herein and nut olherwise defined herein shall have the meaning aserfbed 1o themn under the
Plan,

{ALN2:559420.5 w3 .
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including a resolution of the disputes of the claims of the Strategic Entitics as further set Torth
herein.

£, WHEREAS, on March 10, 2010, the Prepetition Agent filed adversary complaints
against the Strategic Entities for damages and injunctive relief relating fo the enforcement of the
Ashbum Tri-Parly Agreement and the Concord Tri-Party Agreemeni [AP Case Nos. 10-03043
and 10-03044] (the “Suberdination Proceedings™.

NOW, THEREFORE, in consideration of the mutual covenants and agreements set
forth herein, the receipt and sufficiency of which are hereby acknowledged, the Settling Parties
hereby agree as follows, subject to Bankruptcy Court approval:

Section 1. PAYMENTS AND TRANSKFERS

1.1 Cash Payment. Upon the Operative Date (defined below) or as soon thereafter
as is reasonably practicable, a cash payment shall be made by to the Strategic Endities of
$1,000,000 from the TIP pursuant to, and in accordance with, the terms and conditions of the
Plan, and allocated between the Strategic Entities as they may subsequently direct prior to April
13,2010,

. 1.2 Strategic Concord agrees {o {ransfer legal ownership of the Concord
Property. Strategic Concord covenants to convey legal title by quitclaim deed, in a form
reasonably acceptable to the Debtors and Redwood, pursuant to the Plan, the parcel of real
property related to the Concord Ground Lease ag more particularly described in the Purchase
Agreement dated October 11, 2005 (the “Concord Purchase Agreement™), by and among
Concord Debtor, ERC and Strategic Concord, for the acquisition of the real property relating to
the Maris (rove Campus, located in Delaware County, Pennsylvania (as more particuiarly
described in the Concord Purchase Agreement), on the Operative Date (the “Transier™,

1.3 Allewed Claims. Upon the Operative Date, Strategic Ashby shall have i} an
allowed general unsecured claim in the amount of $52,172,000.00 against Ashburn Debtor,
(1) an allowed general unsecured claim in the amount of $52,172,000.00 against Concord
Debtor, and (ii1) an allowed general unsecured claim in the amount of $52,172,000.00 against
ERC; and Strategic Concord shall have (x) an allowed general unsecured claim in the amount of
$25,856,000.00 against Concord Debtor, {v) an allowed general unsecured claim againsi
Ashburn Debtor in the amount of $25,836,000.00, and (2) an allowed general unseoured claim
against ERC in the amount of $25,836,000.00 {collectively, the “Allowed Claims™). The
Allowed Claims shall participate in Tier C Subclass distributions pursuant fo the Plan, gubiect 1o
the Hmitations set forth in the Plan; provided further, however, that the amount distributed 1o
Strategic Ashby shall not exceed 552,672,000.00, and the amount distributed o Strategio
Concord shall not exceed $26,336,000.00, less each entity’s respeciive portion of the
$1,000,000.00 paid from the TIP,

Section 2. WITHDRAWAL OF CLAIMS AND RELEASES

21 Withdrawal of all of Strategic Entities’ Motions, and Objections in the
Erickson Bankruptcy Proceedings. Upon the Operative Date, the Strategic Entities shall take
such sfeps and file suwch documents as are necessary to cause the withdrawal of all contested

DALUEF5929.3 o
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matters relating to confirmation and consummation of the Plan, appointment of an Examiner, and
such other pleadings and documents filed in the Brickson Bankruptey related to the Strategic
Entities’ claims,

2.2 'Withdrawal of the Debtors’ Complaints for Dechiratory Judgment. Upon the
Operative Date and conditioned upon the occurrence of the Transfer, the Debtors shall take such
steps and file such documents as are necessary 10 cause the withdrawal and dismissal of the
Recharacterization Proceedings.

23 Wiihdrawal of the Prepetition Apent’s Complaints in the Subordination
Proceedings, Upon the Operative Date and conditioned on the occurrence of the Transfer, the
Prepetition Agent shall take such steps and file such documents as are necessary 1o cause the
withdrawal and dismissa) of the Subordination Proceedings.

24 Joini Release of All Other Claims. Upon the Operative Date and conditioned
upon the vcowrence of the Transfer, cach Settling Party expressly, and by operation of the Final
Order, on behalf of itself and its predecessors, successors and assigns, hereby fully, forever and
finally generally waives, releases and discharges, the other Settling Party, and each of the
Settling Parties, and each of their employees, agents, representatives, independent contraclors,
consuliants, experts, atforneys, ascountants, trastees, predecessors, successors, heirs, and ass gns,
and all persons or entities acting by, through or on behalf of any of them, of and from any and all
claims, rights, duties, actions, causes of action, torts or tort liability, duty of care liability claims,
contracts, damages, losses, debts, obligations, agreements, Habilities, indemnifications,
environmental or other regulatory or governmental claims or obligations, atiormeys’ fees, costs,
expenses, scttlentents, judgments, fines, restitution. or forfeitures, of any nature whatsoever,
whether asserted or unasseried, known or. unknown, suspected or unsuspected, fixed or
contingent, and whether arising under state statutory law, federal statutory law, stafe common
law, federal common law or otherwise, which arise out of or relate to (i) any of the Strategic
Entities’ claims against the Debtors or their non-debtor affiliates, or (i) any of the inferests or
former interests held by any of the Strategic Entities (or any of their affiliates or former
affiliates) related to the Debtors or their non-debtor affiliates; provided however, that the
{oregoing release shall not apply (o the obligations set forth in this Agreement and is subject to
the rights of the Strategic Entities to assert the Allowed Claims against the Deblors #s provided
for herein and in the Plan. '

2.5 BSuberdination/Subrogation/Pay-Over, As set forth in the Plan, cach of the
Ashbum Lenders and Concord Lenders waive all (i) subordination and pay-over rights with
respect to distributions from the TIP and the Liguidating Creditor’s Trust and the receipt thereof
by the Sirategic Entitles; and (i) subrogation rights with respect to any claims filed by Strategic
Entities, including any mezzanine loan/sale-leaseback deficiency claims or mrezzanine loan/sale-
Jeaseback guarantes cleims that have been voluntarily waived by the Strategic Entities; provided
that the Lenders’ pay-over waivers and subrogation waivers shall only be effective apon
approval of this Agreement and the Operative Date of the Plan (the “Lenders Waiver™)

2.6 Cumulative Effect of Releases. For the avoidance of doubt, nothing hereln shall
limit or condition the release, injunction and exculpation provisions provided for in section 12 of
the Plan.  The Strategic Intities hold Participating Mezzanine Claims and are Third Party

DALIES55420.3 -5
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Releasees, subject to the terms and conditions of the Plan, and all other claims, rights, cquses of
action and damages of the Lenders relating to (i) the Strategic Enfiies and (1) the Mevzanine
Loan Documents shall be forever released, enjoined, waived and discharged as provided in
section 12 of the Plan, conditioned upon the océnrrénce of the Bffective Date under the Plam,

Section 3.  APPROVALS

3.1 Plan of Reorganization. Approval for this Agreement will require entry of an
order confirming the Plan that incorporates and reflects these. terms and conditions of fhis
Agreement, T this Agreement is not approved through confirmation of the Plan, this Agreement
shall be pulf and veid.

3.2 Strategic Entities Snpport. The Strategic Entities agree to support the Plan,
subject to the terms contained herein, including but not limited o the releases, waivers and
igunetions provided to and for the benefit of the Settling Parties and the Lenders as set forth in
the Plan,

Section4,  MUTUAL REPRESENTATIONS, COVENANTS AND WARRANTIES

Each of the Seitling Parties represents warrants and agrees with the other Scttling Parties
as follows:

4.1 Independent Advice. It has received independent legal advice from iis aftorneys
with respect to each of the matters contained hwrein, including the advisability of making the
settlement provided herein, executing the Agreement and the transactions contemplated thereby.

4.2 Reliance. Except as expressly stated in this Agreement, neither it nor any of its
officers, members, managers, agenls, pariners, employees, representatives, or attorneys has made
any statement or representation to any person regarding any fact relied upon in entering into this
Agreement, and it i not relying upon any statement, represéntation or promise of any person (or
ol any officer, agent, emnployee, representative, or attorney for any other person) in executing this
Agreement. Rather, except as expressly set forth in this Agrecment, each Seltling Party is ref ving
exclusively on ifs own diligence and investigation,

43 Diligence and Investigation. It has made such investigation of the facts
perlalning to this Agreement and of all the matters pertaining thereto as it deems NECESSary.

4.4 Understanding. If has read this Agreement and undetstanids the contents hereof,

4.5  No Assignment. There has been no assipnment, sale or transfer, by operation of
law or otherwise of such parties’ interests related to the Ashby Campus or the Concord Campus,
or any claim, right, canse of action, demand, obligation, liability or interest teleased by it as
provided herein.

DALSZSS049.5 - -
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Section 5, CONDITIONS OF SETTLEMENT, EFFECT OF DISAPPROVAL,
CANCELLATION OR TERMINATION

5.1 Operative Date. This Agreement shall become operative on the first date on
which each of the following has occurred (such date being defined as the “Operative Date™):

{a)  Execution. This Agreement has been fully exceuted; -

(b)  Final Orders. The Bankruptey Court has entered orders confirming the
Plan, neither the operation nor effect of which has been reversed, stayed, modified or amended,
and as to which order, or any revision, modification or amendment thereto, the time 1o appea! or
seck review or rchearing has expired and as fo which no appeal or petition for review or
rehearing has been taken or is pending (the “Final Order™) and such Plan has been substantially
consummated in accordance with the provisions of the Plan, including but not limited io the
closing- of the sale to Redwood. The Final Order shall also consist of an order to which an
appeal, notice of appeal, motion to amend or make additional findings of fact, metion to alter or
amend judgment, motion for rehearing or motion for new trial has been filed, or the time'to do
any of the foregoing has not yet expired, but as to which the Seftling Parfies, in their sole and
absolute discretion, jointly elect to declare this Agreement effective; and

(¢} Effective Date. The Effective Date (as defined in the Plan) has oceurred,
5.2 Termination Date,

{a) if the Operative Date does not ocour on or before May 10, 2010, unless
such date is extended by a writing signed by all Settling Parties and consented to by the
Prepetition Agent {(the “Yermination Date™), then this Agreement shall become null and void,
subject to and in accordance with Section 5.3, below; and the Settling Parties shall be returned to
the status quo anie ad if this Agreement had never been executed.

(b  H the Court does not enter the Final Order, or if the Court enters a Final
Order and appellate review is sought and, on such review, the entry of the Final Order is finally
vacated, modified or reversed, then this Agreement and the seitlement incorporated herein shall
be cancelled and terminated, unless alf parties Who are adversely affected thereby (including the
Lenders), in their sole discretion within ten (10) days from the date of the mailing of such raling
to such parties, provide writien notice (o all other parties hereto of their intent.to proceed with the
settlement under the terms of the Final Order as modified by the Court or on appeal.

53  Effect-of Termination. Unless otherwise ordered by the Coust, in the event that
this Agreement shall not become effective on or prior 1o the Termination Date o this Agreement
should terminate, or be cancelled, or otherwise fail to become effective for any reason, including,
without limitation, in the event that the settlement as described herein is not approved by the
Court or the Final Order is reversed or vacated following any appeal {aken therefron, then:

{a)  the Sctiling Parties shall be restored to their respective positions as of
March 18, 2010, with all of their respective claims and defenses, preserved as they exisied on
that date, including, without limitation, the Proofs of Claim filed with respect to the Concord
Ground Leases held by Stratepic Concord for the Concord Debtor Campus, the Ashbumn

DALERSI940.3 -7 -
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Mezzanine Loan claim held by Strategic Ashby for the Ashburn Debtor Campus, and all claims
and defenses in the Recharacterization Proceedings. The Settling Partics shall take such sleps
and file such documents as are necessary fo cause such claims and defenses to be festored;

{t}  the lerms and provisions of this Agreement shall be nul} and void and shall
have no further force or effect with respect to the Settling Parties, and neither the existence nor
the terms of this Agreement (nor any negotiations preceding this Apreement nor any acls
performed pursuant to, or in furtherance of, this Agreement) shall be used any action or
proceeding for any purpose; and

(¢)  any judgment or order entered by the Court in accordance with the terms
of this Agreement shall be treated as vacated, mune pro tunc,

Section 6, NO ADMISSIONS

6.1 No Admissions. The Sellling Parties intend this Agreement and the setilement
described herein to be a final and complete resolution of all dispuies between them relating to the
Suategic Entities, and it shall not be deemed an admission by any Settling Party as to the merits
of any ¢laim or defense with respect to such disputes,

6.2 Agreement Inadmissible. Neither this Agreement nor the setifement, nor any act
performed or document executed pursuant to or in furtherance of this Agresment or the
settlement is, or may be deemed to be or may be used as an admission of, or svidence of, any
liability, Tault or omission of the Settling Parlies in any civil, criminal or administrative
proceeding in any court, administrative agency or other tribunal, Neither this Agreement nor the
settlement, nor any act performed or document executed pursuant to or in furtherance of this
Agreement or the settlement shall be admissible in any proceeding for any purpose, exeept to
seek approval of or to enforee the terms of the seitiement,

6.3 Recitals Not Binding. In the event that the seftlement is ferminated or does not
receive preliminary or final court approval, the Recitals set forth in the agreement shell not
constitute binding admissions, statements against interest or be admissible as evidence in any
proceedings between or involving one or more of the Parties to establish any fact, waiver,

“estoppel, contention, assertion or allegation of any kind or nature whatsoever,

Section7.  MISCELLANEOUS PROVISIONS

7.1 Intent/Further Assurances, The Settling Parties; (2) acknowledge that it is their
intent {0 consummate this Agreement; and (b) agree to cooperate to the extent reagonably
necessary 10 effectuate and implement all terms and conditions of this Agreement and 1o exerciss
their best efforts to accomplish the foregoing terms and conditions of this Agreement.

7.2 Avoidability. In the event that the settlement is terminafed or does not receive
final court approval, then, subject o Section 5.2 bereof, this Agreement shafl be terminated in
aceordance with Section 5.3 of this Agreement,

DALOZE5BA29.5 -8 -
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7.3 Good Faith, The Settling Parties agree that the Apreement as described herein
were negotiated in good faith by the Settling Parties, and reflect a selilement that was reached
voluntatily after consultation with competent legal counsel,

7.4 Disclosure, Nothing in this Agreement shall prohibit any comment on the
aceuracy of any public description of the settlement,

7.5 Amendments. This Agreement may be amended or modified only by g writien
instrument signed by or on behalf of all Settling Parties, as the case may be, or their respective
successors-dn-interest. '

7.6 Authority, Each counsel or other person exeouting%his Agreament on behalf of
any party hereto hereby warrants that such person has the full authority to do so,

7.7 Counterparis. This Agreement may be executed in one or more connterpasts,
All executed counterparts and each of them shall be deemed 1o be one and the same instrument,
Counsel for the parties to this Agreement shall exchange among themselves original signed
counterparts and a complete set of executed counterparts shall be filed with the Court,

7.8 Successors and Assigns. This Agreement shall be binding upon, and inwre 1o the
benefit of, the successors and assipns of the partics hereto, including any corporation or other
entity into or with which any party merges, conselidates or reorganizes,

7.9 Jurisdiction. The United States Bankruptcy Court for the Northern District of
Texas, Dallas Division, shall retain jurisdiction with respect to implementation and enforcement
of the terms of this Agreement, and all parties hereto submit to the jurisdiction of such
Bankruptey Court for purposes of implementing and enforcing the settlement embodied in this
Agresment, :

7.10  Governing Law. This Agreement shall be congidered to have been negoliated,
executed and delivered, and to be wholly performed, in the State of Maryland, and the rights and
obligations of the parties 1o this Agreement shall be canstrued and enforeed in accordance with,
and governed by, the internal, substantive laws of the State of Maryland without giving effect to
{hat State’s choice of law principles,

711 Interpretation. The Setiling Parties, including their counsel, have participated in
the preparation of this Agrecment, and this Agreement is the yesult of the joint efforts of the
Settling Parties. This Agreement has been acoepted and approved as to its final form try all
Settling Parties and upon the advice of their respective counsel. Accordingly, any uncertainty or
ambiguity existing in this Agreement shall not be interpreted against any Seitling Party as a
result of the manner of the preparation of this Agreement. Hach Settling Party ugrees that any
statute o1 rule of construction providing that ambiguities are 1o be resolved against the drafting
Settling Party shall not be employed in the interpretation of this Agreement and are hereby
waived.

7.12  Eatire Agreement. This Agreement constitutes the entire agreement between the
Settling Parties and no representations, warranties ot inducements have been made to any party
soncerning this Agreement other than the representations, warranties and eovenants contained

DALOZIS9M25 5 “ B
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and memorialized herein, It is understood by the Settling Parfies that, except for the matters
axpressly represented herein, the facts or law with respect to which thiz Agreement is entered
into may tum oul to be other than or different from the facts now kaown fo each party or
believed by such party 1o be true; each parly therefore expressly assames the risk of the facts or
law turning out to be so different, and agrees that this Apreement shall be in all respects effective
and not subject to termination by reason of any such different facts or law. The prevailing pagty
in any dispute under this Agreement shall be entitled to its attomeys’ fees and costs.

[SIGNATURE PAGE FOLLOWS]
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; %
IN WITNESS WHEREOF, the parueé her et@ have caused this Agreement fo be executed,

THE DEBTORS

o 1 5 g
By: i Al Ty eve

Nammﬁégfd?‘ DOH"fﬂy \Ep: Date:
1t

Title: Executive Vice Presi

'
) 1
Erickson Construction, LL(%/ /J\

By:  Lrickson Retirement, nu{w%ities, LLC,

its sole member v ;
A
Vs /
e f;’
7 }5 3t g:;.
By: ' Apti €7, 2HO
NamgrGerdld F, Dol e’n Date:
Title: Executnf: V;,é iesident
Erickson Group, LL f/j ;‘?
/’ 7
A jgjf“/g "}’
7~ s . A < PO
By: A/ Poril 27 2ats
Name; ] Q‘i@a'zgi dE ﬁzﬁmn\yf Date:
Title;  Genéral Counsel and Se{:re{a@
g :
/]

‘ ~y -y ¥ / o
Senior Campus Services, LLG f\
i

By:  Erickson Retfrement ?ﬁnumt es, LLC,
its sole member / /]

/

By, 1 /! Al 2 2olo
Néme: Gerald F. Doherty Date:
Title: Executive Vice President

[CONTINUED]
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F

Ashburn Campus, LLC g ;‘“g

By:  Erickson Rcmemcm/é?én/:;numtms, LLC,
is sole member /< ¥

ﬁi/\é/‘(/ /

i
7 i
By 1A X

Airil 29 e
N*mw"’(“m{ alci"‘F/ I )Oﬁcﬂy Date:
Title:  Executive Vice President

Concord Campus, L.P. ;fm\\

\
i
T
By:  Concord Campus GP, LLC, |
its general partner fg P
;

\;’
Erickson Retin ﬁngﬁ!a} giommmmes LLC,
its sole mex}% ? Y

M?__

By

",
g™

B,ﬂf

ame: Gerald F., lahmy
Tﬂ le:  Executive Vice President

il

oy
£
B F

AT
Al
3

AU
Date;

Concord Campus GP, 1LLC 7 ¢

By:  Erickson Retzreméﬁt C%ammilmtics LLC,
its sole membﬁr 7 f f?
SN

// i, 1 ;)—j
By, v fi \””

Aot e e
Nime: @,rafj 1"; Dmherg : .
Title: Execumé““’Vwc President

H
/

[CONTINUED]
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Strategic Ashby Ponds Lender, LLC
| By: Strategic LP, a Utah limited partnership, its Member
By: Strategic Master LLC, a Utab hmited liability company, its General Partner
By: Kemnedy Associates Real Estate Counsel, LP, its Manager

By: Kennedy Associaies Real Estate Counsel, GP, LLC, its General Partner

. e . E o oy
By S i S, g (A Date: f??ni iy LT
Nagie: ey 0 i, Woeds S

Tile: e 0o View Cresi

Strategic Concord Landholder, LP

By Strategic Concord GP, LLC, a Delaware limited liability company, its General
Partner

By: Strategic TP, a Utah imited partnership, its Member
By: Strategic Master LLC, a Utah limited Hability company, its General Partner
By: Kemedy Associates Real Estate Counsel, LP, its Manager

By, Kennedy Associates Real Estate Counsel, GP, LLC, #ts General Partmer

; ’ A . - .
: R A ‘ R = 1
By 7o e Simeas [ Date: Al 2 L eEo

NN L Cndn Scde 32,

Title: cpm tiiee Tresdomt

Signature puge (v Strategie Ashiy Powds Lender, LLC of af. Settlonions wind Bulease Agrooshent



