
DALLAS 2089632v.1

Arlene Elgart Mirsky (pro hac vice)
Stuart J. Glick (pro hac vice)
SILLS CUMMIS & GROSS P.C.
One Riverfront Plaza
Newark, New Jersey 07102
Telephone: (973) 643-7000
Facsimile: (973) 643-6500

CO-COUNSEL FOR M&T BANK, AS
COLLATERAL AND ADMINISTRATIVE AGENT

Deirdre B. Ruckman (# 21196500)
Michael P. Cooley (#24034388)
GARDERE WYNNE SEWELL LLP
1601 Elm Street, Suite 3000
Dallas, Texas 75201-4761
Telephone: (214) 999-3000
Facsimile: (214) 999-4667

CO-COUNSEL FOR M&T BANK, AS
COLLATERAL AND ADMINISTRATIVE AGENT
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DALLAS DIVISION

IN RE: § Case No. 09-37010
§

ERICKSON RETIREMENT § Chapter 11
COMMUNITIES, LLC, et al., §

§ Jointly Administered
Debtors. §

OBJECTION OF M&T BANK, IN ITS CAPACITY AS COLLATERAL
AND ADMINISTRATIVE AGENT, TO (I) THE DEBTORS’ DIP
FINANCING MOTION, (II) ERC’S CASH COLLATERAL MOTION, AND
(III) THE DEBTORS’ BIDDING PROCEDURES MOTION

Manufacturers and Traders Trust Company, a/k/a M&T Bank (“M&T”), in its capacity as

collateral and administrative agent (the “Administrative Agent”) under the Building Loan

Agreement (as defined below), hereby objects to the Debtors’ Motion for Interim and Final

Orders (I) Authorizing Debtors to Obtain Postpetition Financing on a Senior Secured

Superpriority Basis Pursuant to 11 U.S.C. §§ 105, 361, 362, 363, and 364; (II) Granting

Adequate Protection to Prepetition Secured Lenders Pursuant to 11 U.S.C. §§ 361, 363 and 364;

(III) Scheduling a Final Hearing Pursuant to Bankruptcy Rule 4001(b) and (c); and (IV) Granting

Related Relief (the “DIP Financing Motion”) [Docket No. 82]; the Motion of ERC for Interim

and Final Orders (I) Authorizing the Use of Cash Collateral, (II) Granting Adequate Protection to

Secured Lenders, and (III) Scheduling a Final Hearing (the “Cash Collateral Motion”) [Docket
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No. 11]; and the Debtors’ Motion for an Order (I) Approving Commitment Fee, Break-Up Fee,

Expense Reimbursement Payments to Plan Sponsor and Shop Provisions; (II) Approving

Bidding Procedures for the Sale of Substantially All of the Debtors’ Assets; (III) Approving

Procedures for the Cure, Assumption and Assignment of Contracts; (IV) Scheduling Hearings to

Consider (A) Approval of the Disclosure Statement and Approval of Solicitation Procedures and

(B) Confirmation of Plan of Reorganization; (V) Establishing Deadlines to Object to the

Disclosure Statement and Plan of Reorganization; and (VI) Granting Related Relief (the

“Bidding Procedures Motion”) [Docket No. 81]. In support of its objection, the Administrative

Agent respectfully represents as follows:

BACKGROUND

I.
Case Background

1. On October 19, 2009 (the “Petition Date”), Erickson Retirement Communities,

LLC (“ERC”) and certain related entities (collectively with “ERC,” the “Debtors”) filed

voluntary petitions for relief under chapter 11 of the Bankruptcy Code (the “Code”), 11 U.S.C. §

101, et seq. The Debtors’ cases are being administered jointly.

2. The Debtors remain in possession of their properties and continue to manage their

businesses as debtors in possession pursuant to Code §§ 1107 and 1108.

3. On October 19, 2009, ERC filed the Cash Collateral Motion seeking authority to

use ERC’s cash and cash proceeds constituting “cash collateral” as the term is defined in Code

§ 363(a).

4. On October 21, 2009, the Court entered an Interim Order authorizing ERC’s use

of cash collateral and scheduled a further interim hearing on the Cash Collateral Motion for

October 29, 2009.
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5. On October 22, 2009, the Debtors filed the DIP Financing Motion seeking interim

and final approval of a $20 million postpetition credit facility (the “DIP Facility”) with ERC

Funding Co. LLC (the “DIP Lender”) to be secured by a first priority lien on substantially all of

the Debtors’ assets and the assets of certain non-debtor affiliates of the Debtors.

6. On October 22, 2009, the Debtors also filed the Bidding Procedures Motion

seeking, among other things, final approval of sale procedures governing the sale of substantially

all of the Debtors’ assets.

II.
The Building Loan Agreement and Collateral

7. Pursuant to a Building Loan Agreement dated July 31, 2008 (the “Building Loan

Agreement”) among Erickson Construction, LLC, Senior Campus Services, LLC, Senior

Campus Care, LLC, SCL Realty, LLC (collectively, the “Borrowers”), ERC, as guarantor, M&T,

as Administrative Agent and lender, and Wilmington Trust, FSB (“Wilmington Trust”), as lender

(collectively with M&T, the “M&T/Wilmington Lenders”), the M&T/Wilmington Lenders

provided to the Borrowers a loan in the aggregate principal amount of up to $19,200,000.00 (the

“Loan”) to construct an office building and related improvements at 5525 Research Park Drive,

Baltimore, Maryland 21228, which are intended to be ERC’s new headquarters. The Loan is

evidenced by a Promissory Note dated July 31, 2008 in the amount of up to $10,000,000.00

payable to M&T and a Promissory Note dated July 31, 2008 in the amount of up to

$9,200,000.00 payable to Wilmington Trust and is guaranteed by ERC pursuant to a Continuing

Guaranty of Payment and Guaranty of Completion dated July 31, 2008 (the “Guaranty”).

8. The Guaranty is secured by, among other things: (a) an Indemnity Leasehold

Deed of Trust, Security Agreement and Fixture Filing dated July 31, 2008 (as amended, the

“Deed of Trust”) granted by ERC to Sharon P. O’Brien and Kevin Giusti as Trustees for the
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benefit of the Administrative Agent, covering land located at 5525 Research Park Drive,

Baltimore, Maryland 21228 (the “Land”) and an office building and related improvements

financed with the proceeds of the Loan (the “Improvements,” and collectively with the Land, the

“Property”), which was recorded prior to the Petition Date in the land records of Baltimore

County, Maryland and encumbers ERC’s 62 year lease of the Property; and (b) an Indemnity

Assignment of Rents and Leases dated as of July 31, 2008 between ERC as grantor and the

Administrative Agent covering all leases and subleases of the Property, any security or guaranty

thereof, and all rents and revenue thereunder (“Income”), which was recorded prior to the

Petition Date in the land records of Baltimore County, Maryland.

9. The obligations of the Borrowers and ERC in connection with the Loan are

further secured by: (a) the grant to the Administrative Agent of a security interest in all of the

Borrowers’ and ERC’s personal property and fixtures exclusively used in connection with the

Improvements pursuant to a General Security Agreement dated July 31, 2008 (the “General

Security Agreement”) among the Borrowers and ERC; and (b) the grant to the Administrative

Agent of a security interest in all of the Borrowers’ and ERC’s right, title and interest in and to

the plans and specifications prepared for construction of the Improvements and all architectural,

engineering and similar plans, specifications, drawings of reports and contracts for design,

construction, operation and maintenance of, or provision of services to, the Improvements and/or

the Land (collectively with the property subject to the General Security Agreement, the Property,

and Income, the “M&T/Wilmington Lenders’ Collateral”). UCC-1 Financing Statements

perfecting the Administrative Agent’s security interests were filed prior to the Petition Date.

10. Construction of the office building and related improvements at 5525 Research

Park Drive, Baltimore, Maryland 21228, has been completed with the necessary advances made
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under the Loan. A certificate of occupancy has been obtained, ERC and other tenants are in

place, and rent is being paid.

OBJECTIONS

11. The Administrative Agent, on behalf of the M&T/Wilmington Lenders, objects to

the DIP Financing Motion on the grounds that (a) it does not comply with the Federal Rules of

Bankruptcy Procedure and local procedures, (b) it does not provide for adequate protection of the

M&T/Wilmington Lenders’ interests in the Collateral as required by Code § 364, and (c) the

structure of the proposed financing is inequitable.

12. The Administrative Agent, on behalf of the M&T/Wilmington Lenders, also

objects to the Cash Collateral Motion on the ground that it does not provide for adequate

protection of the M&T/Wilmington Lenders’ interest in the Collateral as required by Code § 363.

13. Additionally, the Administrative Agent, on behalf of the M&T/Wilmington

Lenders, objects to the Bidding Procedures Order on the grounds that (a) approval of the bidding

procedures on such short notice is improper, and (b) any proposed lease by Redwood (as defined

in the proposed Master Purchase and Sale Agreement attached as Exhibit A to the Bidding

Procedures Motion) or any of its affiliated entities (collectively, “Redwood”) of any portion of

the Property (which is a condition precedent to Redwood’s obligations under Section 8.1(s) of

the proposed Master Purchase and Sale Agreement) should be subject to the Administrative

Agent’s rights under the Building Loan Agreement, Deed of Trust, and related governing loan

documents.
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ARGUMENT

I.
The DIP Financing Motion

A. The DIP Financing Motion does not comply with the Federal Rules of Bankruptcy
Procedure and local procedures

14. Rule 4001 of the Federal Rules of Bankruptcy Procedure specifically requires that

“[a] motion for authority to obtain credit … shall be accompanied by a copy of the credit

agreement and a proposed form of order.” Fed. R. Bankr. P. 4001(c)(1)(A). Although the DIP

Financing Motion includes a term sheet describing the general terms of the DIP Facility, the DIP

Financing Motion includes neither the proposed form of credit agreement nor the proposed

interim or final orders granting the requested relief. The M&T/Wilmington Lenders’ and the

Court’s ability to review and evaluate the terms of the proposed DIP Facility is severely

constrained by the Debtors’ failure to provide the documentation necessary to facilitate such

review in compliance with the Federal Rules of Bankruptcy Procedure. Absent these documents,

the Debtors’ request for approval of the proposed DIP Facility is procedurally improper and

should be denied.

15. In addition, contrary to General Order No. 00-7, entered December 21, 2000, the

Debtors failed to submit the “Attorney Checklist” promulgated in this District for use in

connection with cash collateral and financing motions and orders that exceed ten pages in length.

16. Accordingly, the Administrative Agent objects to the DIP Financing Motion to

the extent it fails to comply with the Federal Rules of Bankruptcy Procedure and local

procedures, making it impossible for parties in interest to properly evaluate the proposed DIP

Facility.
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B. The Debtors have failed to provide adequate protection of the M&T/Wilmington
Lenders’ interests

17. Code § 364(d) sets forth the requirements for a debtor to obtain financing secured

by granting a senior (“priming”) or equal lien on property of the estate already subject to existing

liens: (i) the debtor must be unable to obtain such financing otherwise, and (ii) the debtor must

provide adequate protection of the interest of any lienholder in the collateral on which the

priming or equal lien will be granted. 11 U.S.C. § 364(d)(1). See also RCD Invs. No. 4, Ltd. v.

Foothill Capital Corp. (In re GDH Int’l Inc.), 2001 Bankr. LEXIS 2230, 13 (Bankr. N.D. Tex.

Apr. 2, 2001) (“Before a priming lien can be granted, Section 364(d)(1) requires that the trustee

(or debtor-in-possession) be unable to obtain such credit otherwise and that the interest being

primed be adequately protected”).

18. Code § 364(d) further provides that the debtor has the burden of proof on the

issue of adequate protection. 11 U.S.C. § 364(d)(2). See also In re Futures Equity L.L.C., 2001

Bankr. LEXIS 2229, 14 (Bankr. N.D. Tex. Apr. 11, 2001) (“A debtor may borrow money post-

petition…if the debtor meets its burden of establishing that the holder of a lien to be

subordinated is adequately protected”) (emphasis added).

19. The Debtors cannot obtain the financing sought by the DIP Financing Motion

until and unless they can demonstrate that the M&T/Wilmington Lenders’ interest in the

M&T/Wilmington Lenders’ Collateral is adequately protected. For the reasons set forth below,

the DIP Financing Motion should be denied because the Debtors have not and cannot meet their

burden of proof on the issue of adequate protection of the M&T/Wilmington Lenders’ interests.

20. The Debtors’ only attempt to establish adequate protection is found in paragraph

60 of the DIP Financing Motion, which provides:

The Corporate Revolver Lenders will receive adequate protection
in the form of the preservation of the cash and cash equivalents
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held by ERC as of the Closing Date. Furthermore, the
Landowners’ senior secured lenders will receive adequate
protection in the form of the preservation of the enterprise value of
the Debtors, jointly and severally. These protections are fair and
reasonable and will protect the Prepetition Senior Lenders from
diminution in value of the Prepetition Senior Lenders’ interests in
the Collateral. Accordingly, the requirements for priming existing
liens are duly satisfied.

DIP Financing Motion, ¶ 60.

21. The Debtors ignore that the “Corporate Revolver Lenders” and the “Landowners’

senior secured lenders” are not the only creditors holding senior secured liens on certain of the

Debtors’ assets. The M&T/Wilmington Lenders, who hold first priority liens and security

interests in the M&T/Wilmington Lenders’ Collateral, are not “Prepetition Senior Lenders,” as

defined in the DIP Financing Motion. For this reason, the preservation of the cash and cash

equivalents for the Corporate Revolver Lenders and any alleged protections offered to the

Landowners’ senior secured lenders are immaterial to the M&T/Wilmington Lenders.

22. The Debtors’ attempt to establish adequate protection under the guise of

preservation of their enterprise value is unavailing. There is no legal basis for the proposition

that preservation of a debtor’s enterprise value constitutes adequate protection. To the contrary,

it is well-settled that predictions of future success do not constitute adequate protection. See

Futures Equity, Bankr. LEXIS 2229 at 16 (“A creditor is not protected by predictions of future

success[.]”) (citing In re Swedeland Development Group, Inc., 16 F.3d 552, 565-66 (3d Cir.

1994)). Because the Debtors have not met their burden under Code § 364(d)(2), they should not

be permitted to incur debt secured by a senior or equal lien on the M&T/Wilmington Lenders’

Collateral.
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C. The structure of the proposed DIP financing is fundamentally inequitable

23. Additionally, the DIP Financing Motion should be denied because the structure of

the DIP Facility is fundamentally inequitable. The Debtors seek to have a superpriority lien

granted to the DIP Lender on all of the Debtors’ assets in order to obtain the proposed DIP

financing. Because the Debtors propose to be jointly and severally liable for the DIP Facility,

the M&T/Wilmington Lenders’ Collateral would be encumbered with a $20 million priming lien.

There is no evidence that any of the proceeds of the DIP Facility will be used in connection with

the M&T/Wilmington Lenders’ Collateral. The M&T/Wilmington Lenders’ position is distinct

from that of other secured lenders because ERC’s new headquarters have been completed and no

additional funding is necessary. Hence, the Debtors are seeking to encumber the

M&T/Wilmington Lenders’ Collateral notwithstanding that the M&T/Wilmington Lenders are

receiving no benefit from the proposed financing.

24. Equally egregious is that the DIP Facility proceeds will be directed to three

entities that have not filed for bankruptcy protection – Hingham Campus, LLC, Lincolnshire

Campus, LLC, and Naperville Campus, LLC (the “Non-Filers”) – and to the unrelated not-for-

profit entities that operate the Debtors’ various retirement communities and who are not

borrowers under the DIP Facility (the “NFPs”). There is no legal basis for such DIP financing.

25. Further, because the proposed DIP financing prohibits marshaling, each secured

creditor will be individually liable for the full $20 million DIP Facility. This is also inequitable

given the foregoing allocation of benefits and burdens among the secured creditors, the Debtors,

the Non-Filers, and the NFPs. At a minimum, the Debtors should not be permitted to preclude

marshaling by way of the DIP Financing Motion. The M&T/Wilmington Lenders’ rights to

assert marshaling or any similar doctrine should be permitted to the extent allowed under

applicable law.
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II.
ERC’s Cash Collateral Motion

26. ERC’s Cash Collateral Motion should also be denied. The Cash Collateral

Motion proposes to use the M&T/Wilmington Lenders’ cash collateral without providing

adequate protection in derogation of Code § 363, which provides:

[A]t any time, on request of an entity that has an interest in
property used, sold, or leased, or proposed to be used, sold, or
leased, by the [debtor], the court, with or without a hearing, shall
prohibit or condition such use, sale, or lease as is necessary to
provide adequate protection of such interest.

11 U.S.C. § 363(e). See also In re Continental Airlines, Inc., 780 F.2d 1223, 1226 (5th Cir.

1986) (“Section 363(e)…provides that, on request of an entity having an interest in property used

or to be used, the court, with or without a hearing, shall prohibit or condition such use as is

necessary to provide adequate protection of such interest”) (quotations omitted); Perez v. Peake,

373 B.R. 468, 482 (S.D. Tex. 2007) (“Section 363(e) states that on the request of a lien holder,

the court shall prohibit or condition the debtor’s right to use property as is necessary to provide

adequate protection of such interest”) (quotations omitted). As in the case of postpetition

financing under Code § 364, the debtor bears the burden of proof on the issue of adequate

protection. 11 U.S.C. § 363(p)(1). See also In re Energy Partners, Ltd., 409 B.R. 211, 235-36

(Bankr. S.D. Tex. 2009) (“The parties requesting court approval to use cash collateral have the

burden to prove there is adequate protection for the entities that have an interest in the cash

collateral”).

27. The Cash Collateral Motion does not even address the provision of adequate

protection to the M&T/Wilmington Lenders. Rather, it only purports to provide adequate

protection to the “Prepetition Senior Lenders,” a group which is not defined to include the

M&T/Wilmington Lenders. Consequently, the Debtors have failed to meet their burden under
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Code § 363, and the Cash Collateral Motion should be denied as to the M&T/Wilmington

Lenders.

III.
The Bidding Procedures Motion

28. The Debtors are seeking final approval of sale procedures on a mere five (5) days’

notice, and the interested parties have not had sufficient time to vet the proposed procedures.

The Debtors' attempt to obtain such expedited approval of the proposed Bidding Procedures is

particularly inappropriate because the ultra-aggressive timeline contained in the Bidding

Procedures (e.g., the deadline for submission of bids is only thirty (30) days after the entry of the

order approving the Bidding Procedures Motion), combined with the onerous priming provisions

of the proposed DIP Financing and linkage of the maturity of the DIP Facility to Redwood's

selection as the successful bidder, will ensure a virtual lock-up of the outcome of these

bankruptcy cases for the benefit of Redwood within only ten (10) days after the Petition Date. It

will concomitantly chill the bidding by other potential purchasers who might otherwise be

willing to submit higher and better offers for the Debtors' assets.

29. Further, to the extent the Bidding Procedures Motion is granted, Redwood should

not be authorized to enforce its rights and remedies under the Master Purchase and Sale

Agreement, with the exception of the break-up fees, expense reimbursement, and overbid

protections, unless and until it is selected as the successful bidder and the sale to Redwood is

approved by further Order of this Court, subject to the right of all parties in interest, including

the M&T/Wilmington Lenders, to object to the approval of such sale.

30. In addition, and without limitation, any proposed lease by Redwood of any

portion of the Property (which is a condition precedent to Redwood’s obligations under Section

8.1(s) of the proposed Master Purchase and Sale Agreement) should be subject to the
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M&T/Wilmington Lenders’ rights under the Building Loan Agreement, Deed of Trust, and

related governing loan documents.

31. The M&T/Wilmington Lenders reserve all rights to object to the Bidding

Procedures Motion on additional specific grounds.

CONCLUSION

WHEREFORE, the Administrative Agent, on behalf of the M&T/Wilmington Lenders,

respectfully requests that the Court deny the DIP Financing Motion, the Cash Collateral Motion,

and the Bidding Procedures Motion, and request such other and further relief as the Court deems

necessary and just.

Dated: October 28, 2009 GARDERE WYNNE SEWELL LLP
Dallas, Texas

By: /s/ Michael P. Cooley
Deirdre B. Ruckman (# 21196500)
Michael P. Cooley (# 24034388)
1601 Elm Street, Suite 3000
Dallas, Texas 75201
Telephone: (214) 999-4250
Facsimile: (214) 999-3250

- and -

Arlene Elgart Mirsky (pro hac vice)
Stuart J. Glick (pro hac vice)
SILLS CUMMIS & GROSS P.C.
The Legal Center
One Riverfront Plaza
Newark, New Jersey 07102
Telephone: (973) 643-7000
Facsimile: (973) 643-6500

CO-COUNSEL FOR M&T BANK, AS
COLLATERAL AND ADMINISTRATIVE
AGENT
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CERTIFICATE OF SERVICE

The undersigned certifies that, on October 28, 2009, a true and correct copy of the
foregoing document was served electronically via the Court’s Electronic Filing System on those
parties that have consented to such service, including the Debtors.

/s/ Michael P. Cooley
Michael P. Cooley


