Case 09-37010-sgj11

Filed 02/24/10 Desc Main Document

_ Claim 26-1 Page 1 of 1
B 10 (Official Form 10) (12/08)
- Northern District of Texas

UNITED STATES BANKRUPTCY COURT

" PROOF OF CLAIM

Name of Debtor:
Erickson Retirement Communities, LLC

Case Number:
09-37010

NOTE: This form should not be used io make a claim for. an adminisirative expense arising afier Ihe commencement of the case. A request Jor payment of an

" adlminisirative expense may be filed prrsuant to 11 U.S.C. § 503.

Name of Creditor (the person or other entity to whom the debtor owes money or property):
MSRESS Ill Kansas Campus, LLC

Name and address where notices should be sent:

Andrew Bauman, Morgan Stanley, 1585 Broadway, 37th Floor, New York New York 10036 and
Matthew G. Summers, Esquire, Ballard Spahr LLP, 300 E. Lombard Street 18th Floor,
Baltimore, Maryland 21202

Telephone number:

(410) 528-5679
RECEIVED

0 Check this box to indicate that this
claim amends a previously filed
claim.

Court Claim Number:
(If known) :

e,

Filed on: _

ANRIN R AT

‘FEB 25 2010
BMC GROUP

Name and address where payment should be semt (if different from above):

Telephone number:

O Check this box if you are aware that
anyone else has filed a proof of claim
relating to your claim. Attach copy of
statement giving particulars.

O Check this box if you are the debtor.
or trustee in this case.

1. Amount of Claim as of Date Case Filed' $ 28,260,000.00

If all or part of your claim is secured, complete item 4 below, however, if all of your claim is unsecured, do not complete
item 4. .

lf nll or part of your claim is entitled to priority, complete item 5.

&fChcck this box if claim includes interest or other charges in addition to the principal amount of claim. Attach utcmlzed
statement of interest or charges. .

2. Basis for Claim: _See Schedule
(Seé instruction #2 on reversc side.)

3. Last four digits of any number by which crednor identifies debtor.

3a. Debtor may have scheduled account as:
(See instruction #3a on reverse side.)

4. Secured Claim (See instruction #4 on reverse side.)
Check the appropriate box if your claim is secured by a lien on property ora right of setoff and provide the requested
information. . .

SAOther

- Nature of property or right of setoff: #Real Estate OMotor Vehicle
Describe:
.Value of Property:$ Annual Interest Rate %

Amount of arrearage and other charges as. of time case filed included in secured'clalm,

if any: § Basis for perfection: _See Schedule

Amount of Secured Claim: $__ 28 260,000.00  Amount Unsecured: $

6. Credits: The amount of all payments on this claim has been credited for the purpose of making this proof of claim.

7. Documents: Attach redacted copies of any documents that support the claim, such as promissory notes, purchase
orders, invoices, itemized statements of running accounts, contracts, judgments, mortgages, and security agreements. -
You may also attach a summary. Attach redacted copies of documents providing evidence of perfection of

a security interest. You may also attach a summary. (See instruction 7 and definition of "redncled " on reverse side.)

DO NOT SEND ORIGINAL DOCUMENTS. ATTACHED DOCUMENTS MAY BE DESTROYED AFTER
SCANNING.

If lhe documents are not available, please explain:

5. Amount of Claim Entitled to
Priority under 11 U.S.C. §507(a). If
any portion of your claim falls In
one of the following categories,
check the box and state the
amount.

Specify the priority of the claim.

- 0 Domestic support obligations under

11 U.S.C. §507(a)(1)(A) or (a)}(1)(B).-

O Wages, salaries, or commissions (up
to $10,950*) eamed within 180 days
before filing of the bankruptcy
petition or cessation of the debtor’s
business, whichever is earlier - 11
U.S.C. §507 (a)(4).

O Contributions to an employee benefit
plan~ 11 U.S.C. §507 (a)(5).

0 Up to $2,425* of deposits toward
purchase, Jease, or rental of property
or services for personal, family, or  *
household use ~'1! U.S.C. §507
@x7). -

O Taxes or penalties owed to
governmental units— 11 U.S.C. §507
(2)(8).

O Other - Specify applicable paragraph
of 11 US.C. §507 (@)(_).

Amount entitled to prldrlty:
; .

*Amounis are subject to adjustment on
4/1/10 and every 3 years thereafter with
respect to cases commenced on or after
the date of adjustment.

Date:
02/23/2010

opy of power of attorney, if any.

Signature: The person filing this claim must sign it. Sign and print name and title, if any, of the creditor or
person authorized to file this claim and state address and telephone number if different from the notice

_FOR COURT USE ONLY

Penalty for presenting fraudulemt claim: Fine of up to $500,000 or imprisonment for up 1o 5 years, or both. 18 U.S.C. §§ 152 and 3571.

Erickson Ret. Comm
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Schedule to Proof of Claim

In re: Erickson Retirement Cbrhmunities, LLC etal,
Case No. 09-37010 (Chapter 11) (Jointly Administered) -

Inre: Kansas Campus, LLC
Case No. 09-37024 (Chapter 11) .

United States Bankruptcy Court for the,N_orthern District of Texas .

- Creditor: MSRESS III Kansas Campus, LLC (“MSRESS Kansas”) .'

This Schedule supplements the 1nformat10n stated in the accompanymg Proof of Claim .
and shall constitute part of the Proof of C1a1m .

L Basns for the Claim

On or about April 3, 2007 Debtor Kansas Campus, LLC (the “Kansas Debtor”), executed
and delivered, among other things, a Promissory Note, a Loan Agreement, and a Mortgage
Assignment of Rents and Leases, Security Agreement and Fixture Filing (the “Mortgage”),
pursuant to which MSRESS Kansas provided mezzanine financing to the Kansas Debtor in the
original principal amount of $25,000,000, which financing was secured by, inter alia, a
- subordinate lien on approximately 65 acres in Overland Park, Kansas upon which the Tallgrass
Creek Retirement Community is located. True and correct copies of the Promissory Note, the
Loan Agreement, and the Mortgage are attached hereto as Exhibits A, B, & C, respectively, and
incorporated herein by reference. The Promissory Note, the Loan Agreement, and the Mortgage,
together with all other documents evidencing, documenting, perfecting, or concerning the -
indebtedness owed by the Kansas Debtor and ERC (as hereinafter defined) to MSRESS Kansas
are hereinafter. referred to collectively as the “Loan Documents.”

Enckson Retirement Communities, LLC (“ERC”), executed and delivered a Limited
Guaranty and Indemnity Agreement dated April 3, 2007 (the “Guaranty”), in favor of MSRESS

* . Kansas by which it guaranteed the full and_prompt performance of all obligations of the Kansas

Debtor to MSRESS Kansas. A true and correct copy of the Guaranty is attached hereto as
Exhibit D and incorporated herein by reference. ERC pledged its member interest in the Kansas
Debtor to MSRESS Kansas as security for the obligations of the Kansas Debtor under the Loan
Documents and ERC’s obligations under the Guaranty pursuant to a Member Interest Pledge
Agreement dated April 3; 2007. True and correct copies of the Member Interest Pledge
Agreement and related UCC financing statements are attached hereto as Exhibits E & F,
respectlvely, and incorporated herein by reference

On or about October 19, 2009 (the “Petition Date’;), ERC, the Kansas Debtor, and certain

of their affiliates and subsidiaries (collectively, the “Debtors”) filed voluntary petitions for relief
under Chapter 11 of the Bankruptcy Code.

DMEAST #12229245v1 -
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Prior to the Petition Date, the Kansas Debtor defaulted under the Loan Documents by
virtue of, among other things, its failure to make payments to MSRESS Kansas as and when due.
As a result of these defaults, as of the Petition Date, the Kansas Debtor and ERC are obligated to -
pay the sum of $25,000,000.00 plus interest in the amount of $3,260,000.00 to MSRESS
Kansas. E '

1. Calculation and Classification of the Claim

MSRESS Kansas asserts a claim, as of the Petition Date, in the aggregate amount of
$28,260,000.00, consisting of principal in the amount of $25,000,000.00 and accrued but unpaid
interest in the amount of $3,260,000.00, together with accrued, unpaid indebtedness of the
Kansas Debtor and ERC to MSRESS Kansas, both absolute and contlngent existing prior to the
commencement of the Chapter 11 case, together with all fees, commissions, attorneys' fees, and
other costs and expenses, accrued and accruing with respect thereto and provided for in the Loan
Documents.

~ The claim is secured by a subordinated perfected security interest in and liens against.
substantially all of Kansas Debtor’s property and ERC’s member interest in the Kansas Debtor.

Under the Guaranty, ERC also is liable for the full amount claimed herein.
III.  Notices

, All notices concerning this claim and/or any objections to this claim should be served on
all of the following: _ A
Mr. Andrew S. Bauman
Executive Director
. Morgan Stanley
1585 Broadway, 37® Floor
- New York, New York 10036

- -and-
Matthew G. Summers, Esquire .
Ballard Spahr LLP ‘

300 E. Lombard Street, 18" Floor !
Baltimore, Maryland 21202

DMEAST #12229245 v1 : 2
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IV. - Reservation.of Rights

In early February 2010, MSRESS Kansas and- certain affiliated entities reached a-
settlement agreement in principle with, inter alia, the Debtors which settlement agreement would
-resolve the disputes involving MSRESS Kansas in the bankruptcy case. MSRESS Kansas has
filed this proof of claim in order to preserve its rights in the event that the settlement agreement
in principle does not become a fully executed settlement agreement or the settlement is not
consummated. :

MSRESS Kansas reserves the right to amend this proof of claim to include amounts not
stated above, including, without limitation, costs, expenses, attorneys’ fees, and any other
charges or amounts due, as appropriate, under applicable bankruptcy and non-bankruptcy law.
MSRESS Kansas reserves all of its rights and remedies, including, without limitation, the right to -
amend this proof of claim to include additional charges, adjustments and the like, due and
payable under the Loan Documents and Guaranty, as the same become quantified, known or
available. MSRESS Kansas further reserves the general right to amend, supplement, or modify:
this claim (including, but not limited to, the classification and amount of the claim asserted
herein). MSRESS Kansas further reserves the right to file requests for payment of adm1mstrat1ve
" expenses or other claims entltled to priority. S

The filing of this Proof of Claim is not: (a) a waiver or release of MSRESS Kansas’
rights against any person, entity or property; (b) a consent by MSRESS Kansas to the jurisdiction
of the Bankruptcy Court with respect to any matter other than the subject matter of this claim; (c)
a consent by MSRESS Kansas to any proceedings. commenced in this case or otherwise
involving MSRESS Kansas; (d) a waiver of the right to withdraw the reference, or otherwise to
challenge the jurisdiction of this Court, with respect to the subject matter of this claim, any
objection or other proceedings in this case agamst or otherwise involving MSRESS Kansas; or
(e) an electlon of remedles

'DMEAST'#12229245v1 : 3
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* PROMISSORY NOTE

FOR VALUE RECEIVED, the undermgned, KANSAS CAN[PUS LLC a Maryland

_. limited hablhty company havmg a mailing address at 701 Maiden Choice Lane Baltlmore,

_. Maryland 21228 (“Borrower”) promses to pay to the order of MISRESS II 'KANSAS
CAM:PUS LP,a Delaware limited partnersh1p, at its ofﬁce at 1585 Broadway, Floor 37 New -
York, New York 10036 (the payee and each successor holder of this Note bemg herem called the
' "Lender") or o eueh. other person or at such other place as the Lender may from time to.hme A

- designate in writing, the principal sum'of TWENTY-FIVE MILLION AND-00/100 -
DOLLARS (,$25,'0040 000.00) with interest h-om the date he‘reof payable in arrears at an anmual

| . rate of fourteen per cent (14 %) calculated on the basis of a 360 day year but accruing on the
"unpmd pnncrpal balance for the actual number of days elapsed. .
- Principal and mterest ewdenced by th]S Promlssory Note shall be pa1d as follows
a. If the date hereof is not the first day ofa month, on the first day of the month next

. following the date hereof, interest only at the rate set forth above shall be pa1d upon the pnncrpal

. balance outstand;mg hereon from the date hereof .

b Commencmg on the first day of the second month after the date hereot; or if the
date hereof is the first day of a month then commencmg on the ﬁrst day of the first month afcer
the date hereof, and continuing on the first day of each successive month until the Matlmty Date
(hereinafter deﬁned), mterest on]y at the rate set forth above ‘

c. The entu-e pnncxpal balance and interest théreon shall in° any event be due and

-payab]e on Apnl 1,2019 (the “Matunty Date”).

N EXHIBIT

USIDOCS 6099370v3 ‘ - o ).\
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If any mstallment of prmcxpal or interest or both is not paid within the hme ﬁ'ame
prowded in the Loan Agreement (heremaﬂer deﬁned) there shall also be 1mmedmte1y due and
. payable an admxmstratlvc late charge of five percent (5%) of the amount of such payment. In -
‘ '. addrtron such past due payment ‘shall bear interest at the maxunum interest rate then allowable
' under the laws of the State of Kansas; prowded, however such interest rate shall not exceed a.
| maxrmum rate of ei ghteen percent (18%) per annum (the “Default Interest Rate")

At the optlon of Lender the entire mdebtedness ewdenced by thlS Note shall becomo
immediately due and payable wrthout notice or demand upon the occurrence at any trme of any
of the followm g events of default. (1) farlure to pay to the Lender in full any pnncxpal or interest

' and such failure contmues fora penod of ﬁve (5) days or defau]t of Bon'ower or any endorser or-
guarantor hereof under any hab1hty, obli gahon or undertakmg, hereunder or otherwme to the
Lender that contlnues after any apphcable notice requxred hereunder or therem and the expiration

-of any applicable grace period; (2) any Event of Default under the terms of that certam Loan
Agreement of even date herew1th between Borrower and Lender (the “Loan Agreement”), or

a any other instrument grven to secu_re this Note shall occur and continue aﬁer any apphcable
notrce reqmred therein and the exp1rat10n of any apphcable grace penod, including but not
hmrted to any fmlure of the Pro_]ect (as deﬁned in the Loan Agreement) to sattsfy the Bnlance

_ Test (as deﬁned in the Loan Agreement) pursuant to and in accordance W1th Section 23 4 of the -
Loan Agreement, (3) any statement, representanon or warranty made by the undem gned., or any
endorser or any guarantor hereof i m the Secunty Doctiments (as deﬁned in the Loan Agreement),
or in any supporting financial statement of the undersigned or any endorser or guarantor hereof

: shall have been false in any material respect; and (4) the liquidation, termmanon or drssoluuon of
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the Borrower or any endorser or guarantor hereof, or any of such ceasing to carry‘on actiyely its
present business.

-Borrower agrees to pay all costs of collection, including reasonable fees.and-expenses of

Lender’s attorneys upon any default in the ‘payment of principal or interest when due, which

defanlt continues beyond any applicable grace or ‘cure period, and all costs mc]udmg reasonable

' fees and expenses of Lender s attomeys in case it becomes necessary to protect the security

hereof Whether or not suit is commenced.
: Th1s Note may be prepmd in whole but not in part (except as provided below) pursuant to
the terms and provisrons of Section 24.1 of the Loan Agreement. '

" The Lender shall have the right to require that the indebtedness evidenced hereby be paid,

- in full, in accordance with the terms of Section 24.2 of the Loan Agreement.

In the eyent the peyrnents required to be made hereunder or pursuant to the Secuﬁty'

Documents (es defined in the Loan Agreement), whether such payments are characterized as

" interest or otherwise, sha.ll at any time exceed the lnmts permztted by any law governing usury or
‘any other.law apphcab]e to the loan evidenced hereby, all such excess sums pmd by Borrower

- forthe period in questlon shall, w1thout ﬁrrther agreement or notice between or by any party

hereto, be apphed to the pnncrpal balance asa partlal prepayment thereof w1thout premium,
" Borrower and all endorsers and guarantors of thrs Promrssory Note hereby severally

waive presentment for payment, protest and demand, notice of protest, demand and of drshonor

‘and nonpayment of this Note and Borrower’s (and any endorser's or guarantor's) liability .
hereunder shall remain ummpaxred, notwithstanding any extensron of the time of payment or

- other indulgence granted by Lender, or the relees.eof all or any part of the security for the .
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.p ayment hereof or the liability of any pa.rty thch may assumie tlie obhganon to make payment
of the mdebtedness ev1denced hereby or the performance of the obhgatlons of Borrower
Whenever notrce, demand ora request under thrs Note may properly be grven to
- ’Borrower or Lender, the same shall be glven in accordance with the provxsrons of the Loan
. _' Agreement | | | L
: | ThJS Note is secured by the Secunty Documents (as deﬁned in the Loan Agreement),
. which includes the Mortgage (as defined in the Loan Agreement), whlch Mortgage encumbers
- certam property, more partrcularly descnbed therem, located in the Crty of Overland Park,
'Johnson County, Kansas (the “Property”) - | ' .
. The transaction: of which this Promssory Note isa part bears a reasonable relanon to the ‘
: :State of Kansas in as much as the Property i is locatcd in the State of Kansas; accordmgly, the
.Borrower and the Lender agree that thrs Proxmssory Note shall be govemed by and construed in
accordance wrth the Iaws of the State of Kansas to the: maxrmum extent t.he parues may 50
| ) lawfully agree. . . | ' . . . . |
]3X]3CUTED AS A SEALDD INSTRUNHENT as of the day and year ﬁrst above wntten
‘ ,BORROWER.

KANSAS CAIVIPUS, LLC, -
a Maryland limited liability company

' A.By: Erickson Retirement Corp

its Member

—Nam¢’@6€rald F. Dokerty\ -

- Title: Executive Vice Pres
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- LOAN AGREEMENT .

. THIS LOAN AGREEMENT (the “Agreement”) is made and entered into as of April 3,
2007 by and between MSRESS II KANSAS CAMPUS, L.P., & Delaware limited partnership -
(“Lender”), and KANSAS CAMPUS, LLC, a Maryland limited liability company
(“Borrower™). , o L _ '

RECITALS

' A. Borrower acquired approximately 65 acres located in Johnson County, City of
Overland Park, Kansas (as more specifically described on Exhibit A attached hereto, the
"Property") for development as a continuing care retirement community ("CCRC") known as
Tallgrass Creek Retirement Community (“Tallgrass Creek”). When complete, the CCRC will
include approximately 1,100 independent living units and approximately 152 health care units
(of which amount 64 will be assisted living units and 88 will be nursing care units (individually,
a "Unit" and collectively, the "Units")) and accessory uses (collectively, the "Project").

, ~B. The Project will be developed and operated on the Property consistent with the |
. following outline: . S :

@) Borrower has. and will continue to, subject to. certain management and
 financing arrangements described below, develop the Project for lease to Tallgrass Creek,
Inc., a Maryland non-stock. corporation ("T'GC") in accordance with the terms of a
Master Lease and Use Agreement between TGC and Borrower dated October 20, 2006
- (the "Master Lease").. Under the Master Lease, TGC operates the Project. In addition,
the Master Lease provides TGC with certain rights to purchase the interest of Borrower in
the Property and the Project. ‘ ’ '

(if) Borrower has retained Erickson Retirement Commﬁnities, LLC (;‘ERC") .
to manage the development of the Project in accordance with that certain Development
Agreement dated October 20, 2006 (the "Development Agreement"),

(ili) Residents of the Units (the "Residents”) will occupy their Unit and
receive various services pursuant to terms of an agreement (the "Residence and Care
Agreement") between each Resident and TGC. Residents are required to deliver certain
funds upon obtaining residency of their Unit ("Entrance Deposits"), which may be
refunded under the terms of the Residence and Cere Agreement. In addition, Residents
will make certain monthly payments ("Monthly Fees"), which can include the cost of
services acquired, as more fully described in the Residence and Care Agreements.

C. ' The develdpmen_t of the Project will be financed consistent with the following
outline: T o - S ,
() TGC will loan Borrower the proceeds from the Entfance Deposits

provided by Residents (the "Community Loan") under the terms of a certain loan
. agreement and note (the "Community Loan Agreement” and the "Community Note,"

EXHIBIT

US1DOCS 6099302v6 B
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respecnvely), which Community Loan had been secu:red, in part by the Commumty
Mortgage and Security Agreement, dated April 3, 2007 (the “Community Loan .
Mortgage”) (collectively, the "Community Loan Documents"), the proceeds of which
will be used, among other things, to finance the acquisition, development, improvement
and construction of the Property and the Project. The Community Loan Mortgage is
subordinate to the Construction Loan Documents (as defined below) ey

(i) Borrower has obtamed ﬁ:om Mercantile-Safe Deposxt and Trust Company,
among other lenders (collectively, “Construction Lender™), a revolving loan and letter
of credit facility in the aggregate principal amount of up to Sixty-Five Million Dollars
($65,000,000) (the “Construction Loan”) to be used for the construction of the Project

- and for certain other permitted purposes as more particularly set forth in the Construction
. Loan Agreement between Lender and Borrower dated as of April 3, 2007 (the
‘“Construction Loan Agreement”), which Construction Loan is secured, in part, by that
certain Amended and Restated Mortgage, Assignment of Rents and Leases, Secunty
. Agreement and Fixture Filing by Borrower encumbering the Property and the Project in
favor of Lender of even date with the Construction Loan Agreement. . The Construction
Loan Agreement together with any and all additional documents executed and delivered
by Borrower to the Construction Lender in connection with the Construchon Loan are
hereinafter collectwely the “Construchon Loan Documents.” o »

(il Using proceeds of the ‘Community Loan and the Constructlon Loan,
Borrower will continue to (a) develop the Property for the Project in accordance with the
zoning approvals and permits and the health care approvals, and (b) loan funds to TGC

* from time to time, but not exceeding at any one time the amount of Thirty Million
Dollars ($30,000,000) for the purchase of insurance for the Property, payment of taxes on
. the Property and to otherwise make any and all valid expenditures necessary for
operating and/or mamtarmng the Property (the "Working Capital Loan"), the terms of
~ .which -are set forth in a loan agreement and a note (the "Working Capital Loan
- Agreement" and the "Working Capital Promissory Note," respectively). The Working
Capital Loan and TGC's obligation to lend funds to Borrower under the Community Loan
- are secured, in part, by a Security Agreement, Pledge and Collateral Assignment of
License and Residence and Care Agreement dated April 3, 2007, between TGC and
 Borrower (the "Working Capital Security. Agreement"), pursuant to which, TGC
assigned to Borrower all of its right, title and interest in and to all inventory, accounts,
general intangibles, chattel paper, equipment and fixtures, licenses, Residence and Care
'Agreements (as defined in the Working Capital Security Agreement), and cash and
- deposits, but only the foregoing which are now located at, or used in connection with or -
relate to, or arise from the Project, its development, financing and operation, including all
payments to be made by residents of the Project under the Residence and Care.
- - Agreements which are subject to the terms of a Lockbox Account Agreement, dated
October 20, 2006, between TGC and Borrower (the "Lockbox Account Agreement").
The Working Capital Loan Agreement, Working Capital Promissory Note, Working
Capital Security Agreement, and Lockbox Account Agreement are collectlvely referred
'to herein as the "Workmg Capital Loan Documents".
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(iv)  Certain improvements to be constructed on the Property as paﬁ of the
Project as more particularly defined in Resolution No. 3542 adopted by the City of

‘Overland Park, Kansas (the “City”) on September 11, 2006 (the “Special .

Improvements”) will be financed with the proceeds of City of Overland Park, Kansas,
Transportation Development District Special Assessment Bonds, Series 2006 (Tallgrass -
Creck Project) in the aggregate principal amount of $14,950,000 (the .“Special
Assessment Bonds™). The proceeds of the Special Assessment Bonds will be disbursed
in accordance with and subject to the terms of that certain Trust Indenture dated
November 1, 2006 by and between the City and Manufacturers and Traders. Trust
Company, as trustee (the “Trust Indenture”). The Trust Indenture and any and all
additional documents executed and delivered by the Borrower pursuant to the Trust
Indenture or in connection with the Special Assessment Bonds are hereinafter

. collectlvely the “Special Improvement Financing Documents.”

"D. - Borrower desires to borrow from Lender the sum of Twenty-Five Million Dollars
($25,000,000. 00) (the “Mezzanine Loan”) on the terms and conditions set forth in this
Agreement and in the promissory note delivered sunultaneously herew1th (the “Mezzanine

" Note”).

‘NOW, THEREFORE in consideration of the premises and the respective agreements

set forth herein, and in reliance upon the respective representations and warranties made
- hereunder, the parties agree as follows: :
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ARTICLE L
DEFINITIONS

1.1 Deﬁned Terms In addition to terms deﬁned in the recitals or elsewhere in this

| Agreement, the following definitions will apply to this Agreement:

(a) “Secunty Documents” means the Mortgage, Assignment of Rents and
Leases, Security Agreement and Fixture Filing from Borrower to Lender (the
“Mortgage”), the Lender-Developer Agreement between ERC and Lender, certain UCC-
1 financing statements, the Limited Guaranty of ERC, the Member Pledge from ERC to
Lender of its irterests in Borrower, and the Pledge Agreement from Borrower to Lender
with regard ‘to various contract rights and public entitlements, in each instance as more
ﬁ.‘llly descn’bed in the applicable document.

(b) “Term” shall mean the penod from the date hereof until such time as the
Mezzanine Loan and all other amounts due and payable under the Mezzanine Note und
this Agreement have been paid in full,

12  Index. Attached as Schedule A is an index to terms defined in this Agreement.

ARTICLE 1L
LOAN

Similtaneously with the delivefy of this Agreement, Lender has edvanced to Borrower

 the entire principal amount of the Mezzanine Loan and has received from Borrower and ERC, as

applicable, the Mezzanine Note and the Security Documents. In addition, Borrower has
complied with the Closing Conditions of Exhibit C and the Closing Requirements of Exhibit D.

ARTICLE III. .
LOAN PAYMENTS AND SECURITY

- 31 Pnnmpa] and Interest on the Mezzanine Loan Borrower w111 make payments on
the Mezzanine Loan in accordance with th1s Agreement and the Mezzanine Note.

. 32 Acceleration. In the event.of a default by Borrower of its obligations under this
Apgreement beyond any applicable notice and cure period, the full amount of Mezzanine Loan, -
including any Make-Whole Amount, shall be 1mmed1ately due and payable by Borrower to
Lender.

3.3  Additional Payments. If Lender shall make.any expenditure for which Borrower
is responsible or liable under this Agreement, or if Borrower shall become obligated to Lender

under this Agreement for any sum other than principal and interest, the amount thereof shall be .

due and payable by Borrower to Lender, together with all applicable sales taxes thereon, if any,
simultaneously with the next succeeding monthly payment under the Mezzanine Note or at such
other time as may be expressly provided in this Agreement for the payment of the same.
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( - 34  [Reserved]

‘3.5  Unconditional Obligation. Principal and interest on the Mezzanine Loan shall be
paid to Lender without demand and without deduction, set-off, claim or counterclaim of any
‘nature whatsoever which Borrower may have or allege to have against Lender, and all such -
payments shall, upon receipt by Lender, be and remain the sole and absolute property of Lender.
All such sums shall be paid to Lender in legal tender of the United States by wire transfer of
.immediately available federal funds or by othier means acceptable to Lender in its sole discretion.
If Lender shall at any time accept any sums after the same shall become due and payable, such
, acceptance shall not excuse a delay upon subsequent occasions, or constitute or be construed as a
~ waiver of any of Lender’s nghts hereunder. ‘

. 3.6 PastDue Payg ents. If Borrower fails to make any payment of principal, -
interest or any other sums or amounts to be paid by Borrower hereunder on or before the date
such payment is due and payable and such failure continues for a period of five (5) days,
Borrower shall pay to Lender an administrative late charge of five percent (5%) of the amount of
such payment. In addition, such past due payment shall bear interest at the maximum interest -
rate then allowable under the laws of the state in which the Property is located, from the date

- such payment became due to the date of payment thereof by Borrower.

oo o '  ARTICLEIV.
‘ gL ' ' * ASSURANCES
. - o 4.1. Maintain Ex1stence and Good Standing. Boxrower will maintain its existence, in

. good standing in all reqursrte jurisdictions, and will secure and maintain all necessary licenses
" and approvals to operate in accordance with all apphcable laws.

42. Compliance With Agreements. Borrower will comply with all documents
“applicable to the development of the Project and its performance under agreements with TGC
and any other partxes o

4.3. Comghance With Laws. Borrower will comply with all apphcable laws, rules and
regula’aons in connection w1th the conduct of its business and the completion of the Project.

4.4, . Further Assurances. Borrower will provrde, and where applicable, will secure the
‘ performance of ERC.to provide, such other necessary or appropriate documentation and
assurances as to assure Lender of the full benefit of the Secunty Documents, -

ARTICLEV. .
USE AND OPERATION OF PROPERTY

51 Deve10pment of the Pro1ect Borrower covenants and agrees that it shall develop

- and construct, or cause to be developed and constructed, the Project in accordance with this
Agreement, the Third Party Documents (defined in Section 20.1 below) and any other
agreements relahng to the Pro_]ect (the “Pro;ect Documents”)
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oy 52 Permitted Use. Borrower covenants and agrees that it will not perform, nor allow
o to be performed at the Project any acts which will cause the cancellation of any insurance policy
covering the Project or any part thereof (unless another adequate policy is available), nor shall
- Borrower sell or otherwise provide or permit to be kept, used or sold in or about the Project any
article which may be prohibited by law or by the standard form of fire insurance policies, or any

~ - other insurance policies required to be carried hereunder, or fire underwriter’s regulations,
33 Necessary Approvals. Borrower shall maintain in good standing all licenses,
permits and approvals necessary to perform its obligations with regard to the Project under all
. applicable laws. Lender shall at no cost or liability to Lender cooperate with Borrower in this
P regard, limited to executing all applications and consents required to be signed by Lender in
- order for Borrower to obtain and maintain such approvals. L ~

5.4  Lawful Use, Etc. Borrower shall not use or suffer or permit the use of the Project
. or the Property for any unlawful purpose. Borrower shall not commit or suffer to be committed
any waste on the Property, or in the Project, nor shall Borrower cause or permit any unlawfal .
" nuisance thereon or therein. - Borrower shall not suffer nor permit the Property, or any portion
thereof, to be used in such a manner as (i) might reasonably impair Lender’s interest therein or to
~ . any portion thereof, or (ii) might reasonably allow a claim or claims for adverse usage or adverse
possession by the public, as such, or of implied dedication of the Property or any portion thereof.

‘5.5 . Environmental Matters. Neither Borrower nor any of its employees, agents,
A invitees, licensees, contractors, guests, or permittees shall use, generate, manufacture, refine,
t . ftreat, process, produce, store, deposit, handle, transport, release, or dispose - of Hazardous
S Substances in, on or about the Property or the groundwater thereof, in violation of any federal,
. state or municipal law, decision, statute, rule, ordinance or regulation currently in existence or
. hereafter enacted or rendered. Borrower shall give Lender prompt notice of any claim received
by Borrower from any person, entity, or governmental authority that a release or disposal of

Hazardous Substances has occurred on the Property or the groundwater thereof,

Borrower shall not discharge or permit to be discharged into any septic facility or sanitary
sewer system serving the Property any toxic or hazardous sewage or waste other than that which
is permitted by applicable law or which is normal domestic waste water for the type of business
contemplated by this Agreement to be conducted by Borrower on, in or from the Property. Any
toxic or hazardous sewage or waste which is produced or generated in connection with the use or
operation of the Property shall be handled and disposed of as required by and in compliance with

 all applicable local, state and federal laws, ordinances-and rules or regulations or shall be pre-
treated to the level of domestic wastewater prior to discharge into any septic facility or sanitary
sewer system serving the Property. ‘ C

- 5.6  Compliance With Restrictions, Etc. Bbrrower,' at its expense, shallic‘omply with
all restrictive covenants and other title exceptions affecting the Property (“Permitted
Exceptions™). - : o . :

5.7  Notices -and Reports. Borrower shall prepare and deliver to Lender periodic
reports, not less than monthly, of the state of the business and affairs of the Borrower. Borrower

6
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P “shall cause ERC, as the sole member of Borrower, or its delegate, to prepare statements of the
financial condition of the Borrower as of the last day of each month, such financial statements
for the Borrower to include (i) statements of profits or losses, (ii) balance sheets as of the close

- of such month, (jii) statements of cash flow, (iv) statements of changes in capital, and (v) a
narrative explanation of variances to each TAB Summary (defined in Section 5.8 below). Such -
statements and reports shall, if requested by Lender, be certified by the chief financial officer of

"ERC and shall be in form and substance reasonably satisfactory to Lender. Copies of such
statements shall be furnished to Lender within thirty (30) days after the end of each month.
Aunnual financial statements (unaudited) shall be furnished to Lender within sixty (60) days after
the close of the fiscal year. Borrower shall also provide to Lender. (a) a detailed description of

~ any amounts paid within such period to ERC or any affiliate thereof in excess of amounts -
reflected in the relevant annual budgets and plans for the development of each Phase (defined in
‘Section 11.2(a) below) (“Phase Plans”) then in effect; and (b) coples of all reports, notices or
‘other transmittals either (x) made by the Borrower and/or ERC to any lender or other entity
.under any loans affecting the Property or the Project (“Project Loans™), or (y) received by the
Borrower or ERC from ERC (in its capacity as the Developer or otherwise), TGC, or any other
entity under any Project Loans. Borrower also shall provide copies to Lender of all reports and

. notices recelved or made by the Borrower and/or ERC relatmg to any other Project Documents.

4 ‘5.8  Annual TAB Summaries. Borrower has prowded to Lender a Total Antlc:pated
- Budget containing multi-year projections (the “TAB Summary™) for the construction of the.
e Pro_]ect, setting forth the costs and expenses relating to specific Phases of the Project as contained
S " in each Phase Plan (see Exhibit I attached). Borrower shall submit to Lender on a monthly basis
.. the most recent TAB Summary (in format comparable to Exhibit I attached) for the Project, -
. reflecting the reasonably projected income and expenditures (capltal operating and other) for the
. Project. Borrower. shall identify and provide a narrative to Lender explmmng any material
- adverse changes regarding the TAB Summary

5.9 - Major Decisions Aﬁ'ectmg Borrower, the Project, the Property and the
improvements. The affirmative consent or approval of the Lender shall be required for each of
the following “Major Decisions™: S

(a) causing the modlﬁcahon, amendment, extensmn or termination of any -
documents or agreements entered into, made, given or delivered, as applicable, in connection
with or in ‘any manner related to the Project Documents, or any agreement between ERC and
TGC, and, after the termination thereof, the entry into, making, giving or delivering; as
applicable, of any new or substitute document or agreement; provided, however, Lender's
consent for change orders shall only be required to the extent that any one or inore of such
change orders exceed (i) $500,000 individually or (if) $750,000 in the aggregate per building.

. (b)  except for (i) any loans from ERC, or (ii) Borrower’s agreements under

- the Construcion Loan Documents, the Commumty Loan Documents and the Special

. Improvement Financing Documents to which it is a party, borrowing money and issuing any

evidences of indebtedness, securing any such loans by mortgage, pledge or other lien on any of

the assets of the Borrower and, to the extent not previously approved, making any matenal
decisions or taking any material actions under the apphcable loan documents; .
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. (6)  causing the adoption, modification or amendment of thie Development
Plan or any Phase Plan of the Project (provided that Borrower may act with respect to this Major
Decision without Lender’s-consent (but with reasonable prior notice to Lender) unless and until

LTI

(d) - except as permitted 'by this Agreement and for Dc'veigr;ﬁiéxit bisuibuﬁons

o (as defined in that certain Lender-Developer Agreement dated as of even date herewith between
- Lender and ERC) to ERC (if, as and when required or permitted under the Lender-Developer

Agreement), making any loans or distributions; L A Lot
(¢) . initiating, defending, adjusting, settling or compromising any significant

litigation involving the Borrower or any other entity involved in the Project (provided that
- Borrower may act’ with respect to this Major Decision without Lender’s consent [but with

reasonable prior notice to Lender if the action will or may have aggregate cost implications of

~$200,000 or more] unless and until Lender provides written notice to the contrary); = . = - -

, ({  acquiring any land, improvements or other real property; or any interest
therein; : : S iy

(g) electing to dissolve and terminate Borrower or becamé a party to a

. merger, transfer of assets or consolidation with any other person or entity; 4. -

(h) except to the extent required by the Employee Retirement Income Secuﬁty

. Act of 1974, as amended from time to time (“ERISA™), changing the insurance program of the

Borrower as described in this Agreement (provided that Borrower may act with respect to this
Major Decision without Lender’s consent (but with reasonable prior notice to Lender if the
change will diminish the creditworthiness of any insurer or would cause any insurance program

~ to be commercially unreasonable in light of the nature and scope of the Project) unless and until

Lender provides written notice to the contrary);

@) subsequent to the completion of construction of any Phase, cbnstrucﬁng
any improvements or make any material (i.e., with a cost in excess of $200,000) capital

L improvements, repairs, alterations or changes in, to or of such Phase (provided that Borrower
. may act with respect to this Major Decision without Lender’s consent [but with reasonable prior

notice to Lender] unless and until Lender provides written notice to the contiary);
' ()  voluntarily filing a bankruptcy petition on behalf of the Borrower;

' (k) . withdrawing funds from any escrows, reserves or accounts, unless such
withdrawal is either: (i) a construction withdrawal for approved costs and expenses incurred by
the Borrower for the approved development of the Project; or (ii) made to pay to Lender any
sums to which it is entitled hereunder, including, as applicable, payment of the Prepayment Price -

- ‘and/or the Make-Whole Amount (each as defined in Section 24.1 below);

. () initiating construction of a building or Phase which has not been approved
for funding under any other financing for the Project, unless Borrower or Guarantor intends to
finance such construction itself and has sufficient finds to complete such construction, and
provided further, that such Borrower/Guarantor funded construction does not constitute a breach
under the Construction Loan Documents, or any other financing documents related to the Project

and/or under the Project Documents; or
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(m) - except as otherwise permitted, taking_-ony action or making any decision
that would (or is reasonably likely to) have a material adverse affect on the Project, the
Borrower, a member of Borrower or its investment in the Borrower.

5.10 Negative Covenants by Borrower.

(@ Borrower shall not contract for goods or services at the Property in an

aggregate annual amount greater than $200,000 or approve eny agreement for the provision of -

. goods or services to the Borrower by any person who is an affiliate of ERC; provided that
~ Borrower may act with respect to this subsection without Lender’s consent (but with reasonable
prior notice to Lender if the agreement will or may have an aggregate cost of $200,000 or more
and such agreement is not reflected in the approved development budget for the Project) unless -
and until Lender provides written notice to the contrary.

: (b)  Borrower ‘shall not enforce the nghts of the Borrower under any Project
Document (as applicable); provided that Borrower may act with respect to this subsection
without Lender’s consent (but with reasonable prior notice to Lender if the action will or may

~ have aggregate cost implications of $200,000 or more) unless and unt11 Lender provides written
notice to the contrary.

5.11 Prohibition on Drstnbutrons and Fees. At any t1me during the Term that (i) there
. exists an uncured Event of Default or (ii) the paymert of any of the following would result in an
, o ~ Event of Default, including a failure of the Balance Test, Borrower shall not make payment of
~ any: (x) distributions to its members; or (y) development fees or distributions to the Developer
. under the Development Agreement. :

5 12 Survival. Asto conditions and uses of Borrower ex.rstmg or occumng prior to the
"expiration or sooner termination of this Agreement, the provisions of this Article 5 shall survive

the expiration or sooner termination of this Agreement to extent of any ongomg effects on . -

- Lender or its successors with respect to the Property

ARTICLE V1.
TAXES AND ASSESSMENTS

Throughout the éntire Term of this Agreement, Borrower shall bear, pay and discharge
* all taxes, assessments and other governmental impositions and charges of every kind and nature
‘'whatsoever, extraordinary as well as ordinary, and each and every installment thereof which
shall or may during the term hereof be charged, laid, levied, assessed, or imposed upon, or arise
in connection with, Borrower’s construction of the Project, or any part thereof, Borrower shall
not be obligated to bear, pay or discharge Lender’s U.S. income tax(es) or any other tax based on
"net income of Lender. Upon request of Lender, Borrower shall promptly fornish to Lender
satisfactory evidence of the payment of any tax, assessment, imposition or charge required to be
paJd by Borrower pursuant to the foregoing. :



= o .

Case 09-37010-sgj11. Clalm 26-1 Part 4 Fuled 02/24/10 Desc EXthlt B to Schedule |

Page 10 of 58

ARTICLE VIL
SERVED]

" ARTICLE VIIL
LICENSE, PERMITS, FEES, ETC.

Borrower shall keep and maintain in full force dunng the entire term of thxs Agreent
all licenses, permits or other approvals necessary for its obligations in connection with the
Project. Borrower shall, at its sole cost and expense, pay all license fees, permit fees,
governmental impact fees or other expenses of any kind or nature whatsoever 1mposed on.
Bomrower in connectlon with its constructlon of the Pro_] ect.

ARTICLE IX,
]NSU'RANCE

9.1 Insurance by Borrower. Throughout the term of this Agreement, Borrower sha.ll
at its sole cost and expense, maintain, or cause to be maintained, in full force and effect, the

- insurance of the types and in the ‘amounts reqmred of Borrower under the Development

Apgreement or any other Pro_]ect Document.

9.2 Other Insurance. In addition, Borrower shall, at' Lender’s request, prov1de, keep
and maintain in full force and effect such other insurance for such risks and in such amounts as
may from time to time be commonly insured against in the case of business operations similar to
those contemplated by this Agreement to be conducted by Borrower on the Property. |

© 9.3  Carrers and Features. All insurance pohcxes requu'ed to be carried by Borrower
as provided in this Article shall be issued by insurance companies which have an A-:X or better
rating by Best’s Insurance Rating Service. All such policies shall be for penods of not less than
one year and Borrower shall renew the same at least thirty (30) days prior to the expiration-

thereof. All such policies shall require not less than thlrty (30) days written notice to. Lender

prior to any cancellation thereof

Borrower shall pay the premiums for all insurance policies which Borrower is obligated

to carry under this Article and, at least ten (10) days prior to the date any- such insurance must be

in effect, deliver to Lender a copy of the pohcy or policies, or a certxﬁcate or certlﬁcates thereof.

-9.4  Failure to Procure Insurance. In the event Borrower -shall fail to procure
insurance required under this Article and fail to maintain the same in full force and effect
continuously during the term of this Agreement, Lender shall be entitled, although not obligated,
to procure the same and Borrower shall immediately re1mburse Lender for such premium
expense. : :

10
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9.5  Waiver of Subrogation. Borrower agrees that, if any property owned by it and
located in the Property shall be stolen, damaged or destroyed by an insured peril, Lender shall
not have any liability to Borrower, nor to any insurer of Borrower, for or in respect of such theft,
damage or destructlon, and Borrower shall require all policies of risk insurance carried by it on

‘its property in the Property to contain or be endorsed with a provision in and by which the -
insurer designated therein shall waive its right of subrogahon against Lender

_ ARTICLE X
DAMAGE OR DESTRUCTION

10.1. Notice. If, during the term of this Agreement, any 1mprovements shall be
destroyed or damaged in whole or in part by fire, windstorm or any other cause whatsoever,
Borrower shall give Lender immediate notice thereof.

102 Construction Loan Documents. The parties acknowledge that decxslons with
regard to any damage or destruction of the PI'Q]CGt are subject to the provisions of the
Construction Loan Documents,

ARTICLEXI. -
CONSTRUCTION, ADDITIONS, ALTERATIONS AND REMOVALS

11.1 Prohjblhon. Except as hereinafter expressly prov1ded, no structural portion of the

improvements shall be demolished, removed or altered by Borrower in any manner whatsoever

- without the prior written consent and approval of Lender, which will' not be wnreasonably

. withheld or delayed. Notwithstanding the foregoing, however, Borrower shall be obligated to

- undertake all alterations to the improvements required by any applicable law or ordinance

~ including, without limitation, any alterations required by any accessibility laws including without

limitation the Americans with Disabilities Act and any other federal, state or local law governing

accessibility to and within the improvements (the “Accessibility Laws™); and, in such event,
Borrower shall comply with the provisions hereof.

112 Permitted and Required Construction and Renovation. Lender and Borrower
acknowledge and agree that Borrower intends and has the right, and has agreed and shall be
required as a covenant, obligation and condition hereunder to continue to develop, construct, -
expand and build out the to-be-constructed improvements as more parhcularly deplcted on the
Development Plan to complete the Project; and that from time to- time various minor, non-
material alterations may be undertaken by Borrower. Borrower hereby acknowledges and agrees
that all construction and/or renovation of the improvements shall be conducted and completed in
accordance W1th the followmg terms and condluons

(a) Before the commencement of work on each new development phase of the
Project within the Property (as set forth in the Development Plan, a “Phase™), final plans and
specifications for such Phase shall be made available for Lender’s review and approval (not to be
unreasonably withheld or delayed so long as the plans and specifications comply” with (i) all
applicable governmental regulations, and (ii) all easements, covenants and restrictions of record,
including without limitation the Permitted Exceptions).-

11
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(b)  Before the commencement of work on any new P];eee Borrower shall _
obtain (and make available to Lender evidence of) the approval thereof by all governmental

‘departments or authorities having or claiming jurisdiction of or over the Property, if required by

such departments or authorities, and with any public utility companies having an interest therein,

if required by such utility companies. In any such work, Borrower shall comply with all
. applicable laws, ordinances, requirements, orders, directions, rules and regulations of the federal,

state, county and municipal governments and of all other governmental authorities having or

claiming jurisdiction of or over the Property and of all their respective departments, bureaus and

oﬂices, and with the requuements and regulations, if any, of such public utilities, of the
insurance underwntmg board or insurance inspection bureau having or cla1mmg jurisdiction, or

" any other body exercising similar functions, and of all i insurance compames then wntmg pohcres
_covenng the Property or any part thereof v e

(c) . Before the commencement of work on any new Phase Borrower shall
make available to Lender a copy of its general construction contract for the construction of the
subject improvements (the “General Contract”). Borrower shall, upon request of Lender, make

.Lender a co-obligee, additional insured or beneficiary of any peneral contractor’s and/or
- subcontractor’s payment bonds or performance bonds for the subject improvements. Proceeds of
' any such bonds shall be used to complete the construction of the xmprovements ORI

()] Borrower represents and warrants to Lender that all work on the

_nnprovements will be performed in a good and workmanlike manner and in accordance with the

terms, provmons and conditions of this Agreement and all govemmental requrrements

: (e) Lender shall have the right to inspect any such consu'uctlon work at all
times dunng normal working Hours and to maintain at the Property for that purpose-(at its own
expense) such inspector(s) as it may deem necessary so long as such inspections do not interfere
with Borrower’s work (but Lender shall not theteby assume any responsibility for the proper

~ performance of the work in accordance with the terms of this Agreement, nor any hab1hty arising

ﬁ'om the improper performance thereof)

(t) All such work shall be performed at no cost, expense or habﬂlty to
Lender, and free of any liens (mcludmg mechanics or construchon liens) on Lender’s mterest in

the Property.

(g) Upon substantial completion of work on the improvements, Borrower
shall procure and provide to Lender a copy of an original final certificate of occupancy, if
applicable, from the appropnate governmental authorities venfymg the substantlal completion

- thereof.

(h)  Borrower shall, and hereby agrees to, indemnify and save and hold Lender
harmless from and against and reimburse Lender for any and all loss, damage, cost and expense
(including, without limitation, reasonable attorneys® fees), at both trial and all appellate levels,
incurred by or asserted against Lender which is occasioned by or results, directly or indirectly,
from (i) any construction or renovation activities conducted upon the Property by Borrower or

12
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otherwise pursuant to the Project Documents, whether or not the same is caused by or the fault of
Borrower or any contractor, subcontractor, laborer, supplier, materialman or any other third
party, or (ii) any obhganons or liabilities of Lender which are entered into or assumed by Lender,

) as owner of the Property, in connection with the Project.

" ARTICLE XTI~
MA]NTENANCE AND REPAIRS

12.1 Repairs by Borrower. Borrower shall, to the extent so obhgated in the Project

"Documents perform, at all times during the term of this Agreement and -at its sole cost and

expense put, keep, replace and maintain the Property and the improvements in good repair and
in'good, safe and substantial order and condition, shall make all repairs thereto, both inside and
outside, structural and non-structural, ordinary and extraordinary, howsoever the necessity or

" desirability for repairs may occur, and whether or not necessitated by wear, tear; obsolescence or

defects, latent or otherwise, and shall use all reasonable precautions to prevent waste, damage or

. injury.

122 Lender’s Obligation. Lender shall not be required to make any alterations,
reconstructions, replacements, changes, additions, improvements or repairs of any kind or nature

. whatsoever to the Property or any portion thereof (including, wrthout hmJtanon, any portlon of

the nnprovements) at any time during the term of this Agreement

' ARTICLE XIII. '
LENDER’S RIGHT OF INSPECTION AND ENTRY

131 Inspection. Lender and its agents shall have the right to enter upon the Property

.or any portion thereof at any reasonable time to inspect the operation, - sanitation, safety,

maintenance and use of the same, or any portions of the same and to assure itself that Borrower.

is in full compliance with its obligations under this Agreement (but Lender shall not thereby -

assume any responSIbrhty for the performance of any of Borrower’s obligations hereunder, nor
any liability arising from the i improper performance thereof). In making any such inspections,
Lender shall not unduly interrupt or interfere with the residents and- commercial tenants ‘within
the Pro_]ect or the condnct of Borrower s or TGC’s business. '

ARTICLE XIV.
ASSIGNMENT

14.1 Transfers by Borrower. Borrower may not transfer or assign this Agreement
without Lender’s prior written consent, which consent may be withheld in Lender’s sole and
absolute discretion. For purposes of this Section and the requirement of Lender’s consent,
“transfer” shall include; without lumtanon, the sale, transfer, assignment or other disposition of
any member or ownership interests in Borrower. If given, the consent of Lender to an
assignment, transfer or encumbrance shall not relieve Borrower or such assignee from the
obligation of obtaining the express consent in writing of Lender to any further assignment,

transfer or encumbrance. In addition, any such approved assignee shall expressly assume this

13
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t A Agreement by an agreement in recordable form, an ongmal executed counterpart of which shall

: ' be delivered to Lender prior to any assignment of this Agreement. Lender’s consent to any
-assignment of this Agreement shall not operate to release any Borrower-asmgnor from its
- obligations hereunder, with respect to which said Borrower-assignor shall remain personally
liable. : .

: 14 .2 Assipnment by Lender. Lender may assign its mterest in this Agreement during
" the term hereof (either by assignment, transfer or lien); provided, however, that any such
i . assignee shall be a Qualified Transferee, as described on Exhibit J. Borrower agrees that
i .- Lender and any affiliate of Lender is a Quahﬁed Transferee. Borrower further agrees that with
P ' respect to an investment pool or investment fund which owns all or part of the membership
.. - interests in the Lender; or a lien on the membership interests in the Lender, a transfer of limited
: partner interests, limited liability company interests, syndicate interests or other interests in such
investment pool or mvestment fund is not subject to any restriction pursuant to the terms of this

Agreement. : :

ARTICLE XV.
LENDER’S INTEREST NOT SUBJECT TO LIENS

- -+ -151 Liens, Generally ‘Borrower shall not create or cause s to be imposed, claimed or
- _ filed upon the Lender’s interest in the Property, or any portion thereof; any lien, charge or
encumbrance whatsoever other than those created by the Construction Loan Documents, the
Community Loan Documents and the Spec1a1 Improvement Financing Documents. If, because
of any act or omission of Borrower, any such lien, charge or encumbrance shall be imposed,
claimed or filed, Borrower shall, at its sole cost and expense, cause the same to be discharged of
record (by release, bonding, or obtaining a declaratory judgment confirming that the lien, charge
or encumbrance does not affect Lender’s interest) and Borrower shall indemnify and save and -
_hold Lender harmless from and against any and all costs, liabilities, suits, penalties, claims and
" demands whatsoever, and from and against any and all attorneys® fees, at both trial and all
appellate levels, resulting therefrom or on account thereof. In the event that Borrower shall fail
to timely pursue, with reasonable diligence, removal of the lien, charge or encumbrance from
.Lender’s interest, Lender shall have the option of paying, satisfying or otherwise discharging (by
bonding or otherwise) such lien, charge or encumbrance and Bomrower agrees to reimburse
Lender, upon demand, for all sums so paid and for all costs and expenses incurred by Lender in
connection therewith, together with mterest thereon, until paid. : :

' 152 Mechanics Liens. Except for permitted assignments, Lender’s interest in the
Property shall not be sub_]ected to liens of any nature by reason of Borrower’s construction,
alteration, renovation, repmr restoration, replacement or reconstruction of the mprovements or
any improvements on or in the Property, or by reason of any other act or omission of Borrower
(or of any person claiming by, through or under Borrower) including, but not limited to,

© mechanics® and materialmen’s liens. All persons dealing with Borrower are hereby placed on
notice that such persons shall not look to Lender or to Lender’s credit or assets (mcludmg
Lender’s interest in the Property) for payment or satisfaction of any obligations incurred in
connection with the construction, alteration, renovation, repair, restoration, replacement or

14
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reconstruction thereof by or on behalf of Borrower. Borrower has no power, right or authonty to
subject Lender’s interest in the Property to any mechanic’s or materialmen’s lien or claim of lien.
If a lien, a claim of lien or an order for the payment of money shall be imposed against the .
Property on account of work performed, or alleged to have been performed, for or on behalf of

Borrower, Borrower shall, within thirty (30) days after written demand by Lender to do so, cause

the Property to be released therefrom by the payment of the obligation secured thereby or by
furnishing a bond or by any other method prescribed or permitted by law. If Borrower causes the
lien to be released or bonded within said thirty (30) days, the filing of same shall not constitute

- an Event of Default. If a lien is released, Borrower shall thereupon furnish Lender with a written
~ instrument of release in form for recording or. filing in the appropriate office and otherwise

sufﬁcmnt to establish the release as a matter of record.

153 Contest of Liens. Borrower may, at its option, contest the validity of any lien or
clmm of lien if Borrower shall have first posted an appropriate and sufficient bond in favor of the
claimant or paid the appropriate sum into court, if. permitted by law, and thereby obtained the
release of the Property from such lien. If judgment is obtained by the claimant under any lien,
Borrower shall pay the same immediately after such judgment shall have become final and the
time for appeal therefrom has expired without appeal having been taken. Borrower shall, at its

" own expense, defend the interests of Borrower and Lender in any and all such suits; prowded,

however, that Lender may, at its election, engage its own counsel and assert its own defenses; in

. which event Borrower shall cooperate with Lender and make available to Lender all mformatmn '
and data wh1ch Lender deems necessary or desirable for such defense.” :

. 15.4 Notices of Commencement of Construction. If specifically prowded for under
applicable law, prior to commencement by Borrower of work on any new Phase of construction

. on the Property, or other material construction, Borrower shall record or file a notice or affidavit - -
-of the commencement of such work (the “Notice of Commencement”), identifying Borrower as
‘the party for whom such work is being performed, stating such other matters as may be required

by.law and requiring the service of copies of all notices, liens or claims of lien upon Lender.

. Any such Notice of Commencement must clearly and accurately reflect the respective interests =
~ of Borrower and Lender in the Property. A copy of any such Notice of Commencenent shall be
. furnished to and approved by Lender and its attorneys prior to the recording or filing thereot; as
_ aforesa:d : .

ARTICLE XV1.
" CONDEMNATION

16.1 In the ‘event any action is filed to condemn the Property or the improvemerits
thereof, the party having knowledge of such filing shall promptly give notice thereof to the other

- party.

ARTICLE XVIL.
SUBORDINATION

15
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SubJ ect to the terms of the Tn-Party Agreemen’r, Lender’s interest in the Propcrty

and the Project is subordinate to the Construction Loan Documents and the Community Loan

. Documents, specifically the Construction Loan Mortgage and the Community Loan Mortgage,

- respectively. To the extent permitted by the Tri-Party Agreement, Borrower hereby authorizes
Lender to take such actions as Lender deems necessary to protect and secure its mterest in the

- event of any action taken by the beneﬁcw.ry of the Constrnctlon Loan Documents

ARTICLE XVIII.
REPRESENTATIONS AND WARRANTIES

Borrower represents and warrants as follows

18 1 Structure, Organization and Good Standing, Borrower and ERC are each a
limited liability company, validly existing and in good standing under the laws of the State of
Maryland, each has full power and a1l necessary licenses and permits, to.enter into, deliver and
perform its obligations under this Agreement and any other document, instrument or agreement .
noted in the recitals or executed and delivered in conjunction with the Project (the "Transaction
Documents"), as applicable, and to own and operate its properties and to carry on its business as
now conducted and as presently proposed to be conducted. Borrower is also qualified to conduct
business as now conducted and as presently proposed to be conducted in the State of Kansas.

" Borrower has no subsidiaries. All of the 1ssued and outstandmg interests in Borrowcr are owned
by ERC. ' : o

' 182 Authority and Consents. Borrower and ERC each have full power to enter into
this Agreement and have taken all action, corporate and otherwise, necessary to authorize the
execution, delivery and performance of this Agreement and the Transaction Documents, as
applicable, the completion of the transactions contemplated hereby and thereby, and the

- execution and delivery of any and all instruments necessary or appropriate in-order to effectuate

. fully the terms and conditions of this Agreement and the Transaction Documents. No consent or

" approval of any court, governmental agency, other public authority, financial institution or third

party (except.as has already been obtained) is required as a condition to (a) the authorization,

.. execution, delivery and performance of this Agreement or the Transaction Documents ; or (b) the

- consummation by Borrower and ERC of the transactions contemplated herein or therein. This

Agreement has been, and the Transaction Documents, upon execution, will be, properly executed

and delivered by the duly authorized officers of the sole ‘member of Borrower, and will constitute
the valid and legally binding obligation of Borrower and ERC, and are, or will be, as applicable, -

enforceable against Borrower in accordance with their respective terms, except as enforcement

of such terms may 'be limited by bankruptey, msolvency or similar laws affecting the

enforcement of creditors' nghts generally

18 3 No_Conflict. Nelther the execution and delivery of this Agreement and the
Transactlon Documents nor the carrying out of the transactions contemplated hereby and thereby
will result in any violation, termination or modification of, or conflict with, either the -
organizational documents of Borrower or ERC, or any of the contracts or other instruments to
which any of Borrower or ERC is a party, or of any judgment, decree, order, regulatlon or law
applicable to any of Borrower or ERC
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184 Litigation, Cla1ms, Etc. There is no hhgahon, claim or assessment pendmg, or to
Borrower's knowledge, threatened, against or affecting Borrower, TGC or ERC in any court or
before any governmental authority or arbitration board or tribunal which involve the possibility -
- of ‘materially and adversely affecting the Property, the Project, the financial condition of
Borrower, TGC or ERC, or the ability of Borrower, TGC or ERC to perform their respective
. . obligations under this Agreement and the Transaction Documents, or which may have a material
-adverse affect on this Agreement, the Project, Borrower, TGC, ERC or the transactions
contemplated hereby, except as disclosed to Lender and listed in Schedule 18.4 attached hereto
("Disclosed Claims™). Neither Borrower nor ERC or to Borrower’s knowledge, TGC, is in
: - default with respect to any order of any court or governmental authority or arbitration board. or
i . tribunal which involve the possibility of materially and adversely affecting the Property, the .
. " Project, the financial condition of Borrower, TGC or ERC, or the ability of Borrower, TGC or
o ERC: to perform their respective obligations under this Agreement and the Transaction
_ Documents, or which may have an adverse affect on this Agreement, the Pro_]ect, Borrower,
o ... - TGC, ERC or the transactlons contemplated hereby.

18.5 Reserved.

" 18.6. Transaction Documents are Legal and Authorized.. Compliance by ERC and
Borrower with all of the provisions of this Agreement and the Transaction Documents (a) is

. within the limited liability company powers of each of ERC -and Borrower; (b) will not violate
any provisions of any law or any order of any court or governmental authority or agency. and will
not conflict with or result in any breach of any of the terms, conditions or provisions of, or-

' constitute a default under the governing articles of each of ERC or Borrower or any indenture or

. any other agreement or instrument to which Borrower or ERC is a party or by which it or they
.~ may be bound or result in the imposition of any liens or encumbrances on any property of either

" ERC or Borrower; and (c) has been duly authorized by all necessary limited liability company
action on the part of ERC and Borrower. This Agreement, the Transaction Documents and any

. other documents. executed and/or delivered by Borrower and/or ERC to Lender in connection
with the transaction contemplated hereby, have been duly executed by authorized officers of the -

* sole member of Borrower and delivered and constituted the legal, valid and binding contracts
and agreements of Borrower enforceable in accordance with their terms, except as enforcement
of such terms may be limited by bankruptcy, insolvency or similar ]aws affecting the
enforcement of creditors’ rights generally : :

18.7 Documents. True and complete copies of the Project Documents have been

delivered to Lender and, to the best k:nowledge of Borrower, each of the Project Documents is in

" full force and effect and there is no default exzstmg, pending or threatened under any matenal
’provrsmn of the Project Documents.

18.8 .- Constructxon 1 oan Documents.

"~ (a) Borrower has dehvered all required reports and information to the
Constructwn Lender pursuant to the Construction Loan Documents, subject to those items to be
délivered to Construction Lender pursuant to that certain Post-Closing Agreement between

. Borrower and Construction Lender dated as of April 3, 2007.
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() Borrower has complied with and contmues to comply thh the ﬁnanclal
covenants and obligations pursuant to the Constructlon Loan Documents.

(c)  Borrower has obtained and continues to maintain the msurance reqmred

@ There exists no default by Borrower under the ;Constructxon Loan

" Documents or any event or omission which w1th the passage of time or the glvmg of notices,

would constitute a default.

© 189 Use of Proceeds: None of the transactions contemplated in ﬂ]JS Agreement
(including without limitation thereof, the use of proceeds from the Mezzanine Loan) will violate
or result in a violation of Section 7 of the Securities Exchange Act of 1934, as amended, or any
regulation issued pursuant thereto, including, without limitation, Regulations G, T and X of the

* Board of Govemors of the Federal Reserve System, 12 C.F.R., Chapter II.- Borrower does not

own nor does Borrower mtend to carry or purchase any "margzn stock" w1th1n the meamng of K

18.10 The Project and the Propm
(a)  Title. Borrower has good and marketable fee smple t1t1e to the Property,

‘insurable at general commercial rates, subject only to the Permitted Exceptions set forth on

Exhibit B attached hereto and to the liens relating to the Construction Loan Documents, and

there are no unfulfilled covenants or obligations related to the acquisition of the Property

(b) Governmental Approvals and Licenses. Borrower and TGC have received
all of the governmental approvals and licenses relating to the development and operation of the

" Project on the Property listed in the health care law opinion provided by Polsinelli Shalton
Flanigan Suelthaus PC.

18.11 Full Disclosure. To the best of Borrower s knowledge, after due inquiry,
Borrower and' ERC have provided to Lender access to or copies of all material information
available or known to Borrower and ERC regarding the Property, the Project, TGC and ERC. To
the best of Borrower’s knowledge, all disclosures made to Lender have been true, complete and
accurate in all material respects, and there are no material facts which have beer deliberately

. ' withheld or uni'mrly presented to Lender. -

18.12 No Defaults,. No defaults have occurred under the Transaction Documents and
neither ERC, TGC nor the Borrower is in default in the payment of principal of or interest on any
indebtedness for borrowed money and none is in default under any instrument or instruments or

. dgreements under and subject to which any indebtedness for borrowed money has been issued:

and no event has occurred and is continuing under the provisions of any such instrument or
agreement which with the lapse of time or the giving of notice, or both, would constitute an
event of default thereunder, and which involve the possibility of materially and adversely

- aﬂ‘echng the Property, the Project, the financial condition of Borrower, TGC.or ERC, or the

ability of Borrower, TGC or ERC to perform their respective obligations under this Agreement
and the Transaction Documents, or which may have an adverse aﬂ'ect on this Agreement, the
Project, Lender or the transactions contemplated herehy :

18
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18.13 Taxes.

: ()  All Tax Returns required to be filed on or before the daté hereof by or on _
behalf of ERC and Borrower have been ﬁled, and such Ta.x Returns are true, correct, and
complete in all respects. »

(b) ERC and Borrower have paid in fuIl ona umcly basis all Taxes owed by
them, whether or not shown on any Tax Return,

: (c). There is no action, suit, proceeding, investigation, audit or c1a1m now
P ‘ ' proposed or pending against or with respect to ERC or Borrower in respect of any Tax.

o (@) "BRC and Bomower have W1thhc1d and paid over to the proper
R " 'governmental authorities all Taxes required to have been withheld and paid over, and
complied with all information reporting and backup mthholdmg requirements, including
maintenance of required records with respect thereto, in connhection with amounts paid to
any employee, independent contractor, creditor, or other third party.

For purposes of this Agreement, (i) "Tax" (mcludmg with correlahve meanmg the terms
- "Taxes" and "Taxable") means (a) all foreign, federal, state, local -and other income, gross
receipts, sales, use, ad valorem, value-added, intangible, unitary, transfer, franchise, licerse, N
. payroll, employment, estimated, exc1se environmental, stamp, occupation, premium, property,
 prohibited transactions, windfall or excess profits, customs, duties or other taxes, levies, fees,
. assessments or charges of any kind whatsoever, together with any interest and any penalhes .
edditions to tax or additional amounts with respect thereto, (b) any lability’ for payment of
. amounts described in clause (a) as a result of transferee, liability, of being a member of an
. affiliated, consolidated, combined or unmitary group for any period, or otherwise through
operation of law, and (c) any liability for payment of amounts described in clause (a)or (b) asa
--result of any tax shanng, tax indemnity or tax allocation agreement or any other express or
implied agreement to indemnify any other person for Taxes; and (ii) "Tax Return" shall mean
. any return (including any information return), report, statement, schedule, notice, form, estimate,
- or declaration or estimated tax relating to or required to be filed with any governmental authority -
in conncchon with the detemmnahon, assessment, collection or payment of any Tax.

18.14 Investment Comgany Act Status. Neither ERC nor Borrower is an "mvestment '
_company", or a company "controlled" by an "investment company," as such terms are defined in
the Investment Company Actof 1940 as amended. .

18.15 Comphance with Law. To the best of Borrower's know]edgc, Borrower and ERC
) are each in compliance with all laws, ordinances, governmental rules or regulations to which it is
subject, including, without limitation, ERISA, and all laws, ordinances, govemmental rules or
regulations relating to environmental protection, the violation of which would materially and
adversely affect the Project, the Property, the business condition of Borrower or ERC, or any of .
ERC's or Borrower's ability to perform its obligations under this Agreement and the Transaction
‘Documents to which it or they are a party or any other document or instrument contemplatcd
thereby - -
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' 18.16 Erivironmental Matters.

(a) Hazardous Materlals "Hazardous Materials" shall mean any substanco
“which is or contains (i) any "hazardous substance" as now or hereafter. defined in
. §101(14) of the Comprehensive Environmental Response, Compensation, and Liability
Act of 1980, as amended (42 U.S.C. §9601 et seq.) ("CERCLA") or any regulations
promulgated under CERCLA; (ii) any "hazardous waste" as now or hereafter defined in
the Resource Conservation and Recovery Act (42'U.S.C. §6901 et seq.) ("RCRA™) or
regulations promulgated under RCRA; (iii) any substance regulated by the Toxic
Substances Control Act (15 U.S.C. §2601 et seq.); (iv) gasolme diesel fuel, or other
petroleum hydrocarbons; (v) asbestos and asbestos containing materials, in any form,
whether friable or non-friable; (vi) polychlorinated biphenyls; (vii) radon gas; (viii) mold;
~ and (ix) any additional substances or materials which are now or hereafter classified or
" considered to be hazardous or toxic under Environmental Regquirements (as hereinafter
defined) or the common law, or any other applicable laws relating to the Property.
Hazardous Materials shall mclude, without limitation, any substance, the presence of
which on the Property requirés reportmg, investigation or remedxauon under
'Envxronmental Requxrements A

(b)  Environmental Requirements. "Environmental Requirements" shall :

~ mean all laws, ordinances, statues, codes, rules, regulations, agreements, judgments,
orders and decrees, now or hereafter enacted, promulgated, or amended, of the United
_ States, the states, the counties, the cities, or any other political subdivisions in which the
S Property is located, and any other political subdivision, agency or instrumentality

- exercising jurisdiction over the owner of the Property, the Property, or the use of the
- Property, relating.to pollution, the protectlon or regulation of human health, natural
resources, or the environment, or the emission, discharge, release or threatened release of
pollutants, contaminants, chemicals, or industrial, toxic or hazardous substances or ‘waste

* or Hazardous Materials into the environment (including, without limitation, ambxent air,

: surface water, ground water or land or soil).'

L (c) Compliance. To Borrower's best lmowlcdge, and subJect to the matters
 disclosed in the reports listed on Schedule 18.16(c); the Property and the Project are not
in viclation of any Environmental Requirements, and except for types and amounts that
- are used in the ordinary course of the development and operation of the Project (and
consistent with Environmental Requirements), there are no Hazardous Materials on the -
Property or within the Project.

} 18.17 Financial Disclosure. BonoWer and ERC have delivered to Lender all financial

statements, other financial documents and disclosures regarding Borrower and such financial
statements, documents and disclosures fairly present the financial condition and the results of
operations, change in membership interests, and cash flow of Borrower as of the date of this
agreement, all in accordance with GAAP (where applicable).
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. ARTICLEXIX. SR
LIABILITY OF LENDER: INDEMNIFICATION

19.1  Liability of Lender. Lender shall not be liable to Borrower, its employees, agents,
business invitees, licensees, customers, clients, family members or guests for any damage, injury,
loss, compensation or claim arising out of or resulting from any act or event occurring within the
Property, including, but not limited to: (a) repairs to any portion of the Property; (b) interruption
in Borrower’s or TGC’s use of the Property; (c) any accident or damage resulting from the use or

- -operation by Borrower or any other person or persons of any equipment within the Property,
including without limitation, heating, cooling, electrical or plumbing equipment or apparatus; (d)
the termination of this Agreement by reason of the condemnation or destruction of the Property
in accordance with the provisions of this Agreement; (¢) any fire, Tobbery, theft, mysterious
disappearance or other casualty occurring within the Property; (f) the actions of any other person
'or persons; and (g) any leakage or seepage in or from any part or portion of the Property,
whether from water, rain or other precipitation that may leak into, or flow from, any part of the

. Property, or from drains, pipes or plumbing fixtures in the improvements. Any goods, property

. or personal effects stored or placed by the Borrower or its employees in or about the Property
shall be at the sole risk of the Borrower. ) ' N .

19.2 Indemnification of Lender. Borrower shall defend, indemnify and save and hold.
Lender harmless from and against and reimburse Lender for, any and all liabilities, obligations,
* losses, damages, injunctions, suits, actions, fines, penalties, claims, demands, costs and expenses
. of every kind or nature, including reasonable attorneys’ fees and court costs, at both the trial and
" all appellate levels, incurred by Lender arising directly or indirectly from or out of: (d) any
 failure by Borrower, ERC or TGC to perform any of the terms, provisions, -covenants or
conditions of this Agreement on Borrower’s, ERC's or TGC’s part to be .performed; (b) any
‘accident, injury or damage which shall happen at, in or upon the Property, occurring during the
-, term of this Agreement or any extension hereof; (c) any matter. or thing arising out of the . -
condition, occupation, maintenance, alteration, repair, use or operation by any person of the
Property, or any part thereof, or the operation of the business contemplated by this Agreement to
be conducted thereon, thereat, therein, or therefrom; (d) any failure of Borrower to comply with
any laws, ordinances, requirements, orders, directions, rules or regulations of any governmental
authority, including, without limitation, the Accessibility Laws; (e) any contamination of the
Property, or the groundwaters thereof, and occasioned by the use, transportation, storage,
spillage or discharge thereon, therein or therefrom of any toxic or hazardous chemicals,
compounds, materials or substances, whether by Borrower, ERC, TGC or by any agent or invites
of Borrower, ERC or TGC; (f) any discharge of toxic or hazardous sewage or waste materials
from the Property into any septic facility or sanitary sewer system serving the Property, whether
- by Borrower or by any agent of Borrower, ERC or TGC; (g) any other act or omission of
" Borrower, ERC, TGC, or its or their employees, agents, invitees, customers, licensees or
. contractors; or (h) any agreement entered into by Lender, at the request of Borrower, or in order
. to carry out any obligations of Borrower, as owner of the Property, in connection with the
Project. ' '
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~ Bomower’s indemnity obligations under this Article and elsewhere inthis Agreement
arising prior to the termination, expiration or assignment of this Apgreement shall survive any
such termination, expiration or assignment (except to the extent that any such obligations arise

- out of acts occurring following any such termination, expiration or assignment ereof). -

e

193 Notice of Claim or Suit. Bomower shall promptly notify Lender of any claim,

. action, proceeding or suit instituted or threatened against Borrower or Lender of which Borrower

receives notice or of which Borrower acquires knowledge. In the event Lender is made a party
to eny action for damages or other relief against which Borrower has indemnified Lender, as

. aforesaid, Borrower shall defend Lender, pay all costs and shall provide effective counsel to
Lender in such litigation or, at Lender’s option, shall pay all reasonable attorneys’ fees and costs -
incurred by Lender in connection with its own defense or settlement of said litigation, '

L ARTICLEXX. -~ = =
THIRD PARTY RIGHTS AND OBLIGATIONS

20.1 Third Party Documents. Lender and Borrower acknowledge that the Project
and/or the interests of Lendet, Borrower and TGC therein are subject and subordinate to various
documents involving other parties, relating to the development, financing, leasing, occupancy
and management.of the Project on the Property, including without limitation the documents
described and identified in Exhibit E attached hereto (referred to herein collectively as the

-“Third Party Documents,” and otherwise as defined in said Exhibit E). Borrower has agreed

and does hereby agree with and in favor of Lender to fully and timely perform all of its material
obligations under and relating to the Third Party Documents. In the event that Borrower fails to
fully and timely perform all of its material obligations under and relating to the Third Party
Documents, and Borrower further fails to cure any Event of Default resulting - therefrom,
Borrower hereby irrevocably constitutes and appoints Lender as attorney-in fact for Borrower
with full power, but not the obligation, to cure any Event of Default and otherwise perform any

- of Borrower's material obligations under and relating to the Third Party Documents. The

foregoing appointment shall be irrevocable and shall be deemed to be coupled with an interest on
the part of the Lender. - ‘ ‘ ~

20.2 Compliance with .Third Party Documents. Borrower shall comply with all

" material terms and provisions of the Third Party Documents, subject to Borrower’s right to

pursue all available remedies, at law and in equity, with respect to any alleged default in the

. performance of the developer/development manager’s duties and obligations under the Third

Party Documents, or otherwise contest, in good faith and with due diligence, any such alleged
default by Borrower. Unless required by applicable laws, Borrower shall not enter into any
modifications or amendments of the Third Party Documents, nor, except as otherwise expressly -
set forth in this Agreement, terminate the same prior to the expiration thereof, without Lender’s
prior written consent; nor shall Borrower elect not to extend the term of the Third Party

* Documents without Lender’s prior written consent. In addition to the obligations contained

herein, Borrower agrees to promptly deliver to Lender copies of all notices provided to Borrower
under the terms of the Third Party Documents concerning notices of default, notices of changes
or modifications and the like. o - ' :
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' ARTICLE XXI.
DEFAULT

21.1 Events of Default. Each of the foIlowmg events shall be an “Event of Defnult”
hereunder by Borrower and shall constrtute a breach of this Agreement:

(@  If Borrower shall fa11 to pay, within five (5) days of when due, any sums

| payable under the Mezzanine Note or this Agreement.

(®) IfBorrower shall violate or fail to comply with or perform any other term,
provision, covenant, agreement or condition to be performed or observed by Borrower under this

_ Agreement, and such violation or failure shall continue for a period of thirty (30) days after -

written notice from Lender of such default. In the event of a default other than a monetary

~ default, if the nature of the default is such that it cannot reasonably be cured within the time

period specified above, then Borrower shall have such additional time as is reasonable to effect

- such- cure provided that (i) Borrower has commernced and diligently pursued such curative

-actions within the time period specified above, (ii) Borrower at-all times dlllgently and

- continuously pursues such curative acuons, and (iii) Bomrower 1s not otherwxse in default '
‘ hereunder : '

.(c) _ If any assignment, transfer or encmnbrance shall be made or deemed to be -

' ~ made that is in violation of the provisions of this Agreement. :

(d) Iﬁ at any time during the term of this Agreement, Borrower shall file in

.any court, pursuant to any statute of either the United States or of any state, a petition in

ban]cruptey or insolvency, or for reorgamzatron or arrangement, or for the appointment of a

- receiver or trustee of all or any portion of Borrower’s property, including, without limitation, its

leasehold interest in the Property, or if Borrower shall make an assignment for the benefit of its
creditors or petitions for or enters into an arrangement with its creditors.

(e) I, at any time during the term of this Agreement, there shall be filed

_agamst Borrower in any courts pursuant to any statute of the United Statés or of any state, a

petition in bankruptcy or insolvency, or for reorganization, or for the appointment of a receiver
or trustee of all or a portion of Borrower’s property, and any such proceeding agamst Borrower

- shall not be dismissed within sixty (60) days following the commencement thereof.

® If any of Borrower’s assets shall be serzed under any levy, execution,
attachment or other process of court where the same shall not be vacated or stayed on -appeal or
otherwise within thirty (30) days thereafter, or if any of Borrower’s assets is sold by judicial sale’
and such sale is not vacated, set aside or stayed on appeal or otherwrse thhm thirty (30) days
thereaﬂer

3
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(g) If Borrower defaults under any of the Proleet Documents and does not
cure any such default within any applicable notice, grace and/or cure penods ot e

th) If TGC defuults under any of the Third Party Documents'and does not

(1) If the Project fails the Balance Test (defined in. Sectlon 23A 4 below) as

' determmed under Secnon 23.4.

G I Guarantor defaults under the Guaranty (deﬁned in Sectlon'26 2 below)
or any of the Third Party Documents AT

(9] IfBorrower takes any acuon which constitutes a MaJor Decxsron pursuant :
to ‘Section 5. 9, without the required prior wntten consent of Lender. - «:; S -

()] If the Construchon Lender exercises its right to requu'e mandatory :

. prepayment under the terms of the Construction Loan and the Construction Loan is not
. reﬁnanced or atherwise replaced in an amount deemed appropriate by Lender gu o

21.2 Remedies on Default. Upon the occurrence of an Event of Default heremabovo :

: specrﬁed and subject to the terms of the Tn-Party Agreement:

(a) - Lender may, subject to the limitations hereinafter set forth, termmate this

, : Agreement and, peaceably or pursuant to appropriate legal proceedmgs, exercise any right or
" .. remedy permitted under the Secunty Documents. ' S

(b) Lender may sue for all sums, charges payments, costs and expenses due
from Borrower to Lender hereunder either: (i) as they become due under this Agreement, or (ii)
at Lender’s option, accelerate the maturity and due date of the whole or any part of the

- Mezzanine Loan, as well as all other sums, charges, payments, costs and expenses required to be
- paid by Borrower to Lender hereunder, including, without limitation, demages for breach or

default of Borrower’s obligations hereunder in existence at the time of such acceleration, such
that all sums due and payable under this Agreement shall, followmg such acceleration, be treated
as being and, in fact, be due and payable in advance as of the date of such acceleration. Lender -
may then proceed to recover and collect all such unpaid sums so sued for from Borrower by
distress, levy, execution or otherwise. Regardless of which of the foregoing alternative remedies
is chosen by Lender under this subparagraph (b), Lender shall not be under any obligation to

. minimize or mitigate Lender’s damages or Borrower’s loss as a result of Borrower 's breach of or
. 'default under this Agreement :

- In addition to the remedies hereinabove specified and enumerated, Lender shall have and
may exercise the right to invoke any other remedies allowed at law or in equity as if the remedies

. of re-entry, unlawful detainer proceedings and other remedies were not herein provided.

Accordingly, the mention in this Agreement of any parncnlar remedy shall not preclude Lender
from baving or exercising any other remedy at law or in eqmty Nothing herein contained shall
be construed as precludmg the Lender from having or exermsmg such lawful remedles as may be
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and become necessary in order to preserve the Lender’s right or the interest of the Lender in the
Property and in this Agreement, even before the expiration of any notice periods provided for in
this Agreement, if under the particular circumstances then existing the allowance of such notice
periods will prejudice or will endanger the rights and estate of the Lender in th1s Agreement.

21,3 Lender May Cure Borrower Defaults. If Borrower shall default in the

o performance of any term, provisions, covenant or condition on its part to be performed hereunder

Lender may, after notice to Borrower and a reasonable time to perform after such notice (or
without notice if, in Lender’s reasonable opinion, an emergency involving a threat to life or

_ health or of imminént destruction of material property interests exists) perform the same for the

account and at the expense of Borrower. If, at any time and by reason of such default, Lender is
compelled to pay, or elects to pay, any sum of money or do any act which will require the
payment of any sum of money, or is compelled to incur any expense in the enforcement of its
rights hereunder or otherwise, such sum or sums, together with interest thereon at the highest rate
ellowed under the laws of the state in which the Property is located, shall be repaid to Lender by
Borrower promptly when bxlled therefor.

- 21.4 Rights Cumulatlve The rights and remedies provided and avmlable to Lender in-

- this Agreement are distinct, separate and cumulative remedies, and no one of them, whether or

not exermsed by Lender shall be deemed to be in exclusion of any other.

ARTICLE XX11.
NOTICES

- All notices, elecuons, reqnests and other commumcahon hereunder shall be in writing

_and shall be deemed to have been gwen or made when delivered by hand or by overnight courier,
" or five (5) days after deposited in the United States mail, postage prepaid, by registered or
certified mail, return receipt requested or, in the case of notice by telex, facsimile transmission or

other telegraphic communications equipment, when properly transmitted with receipt
acknowledged upon transmission, addressed as follows or to such other address as may be

* hereafter de51gnated in wntmg by ¢ one party to the others

+ If to Lender: MSRESS III Kansas Campus, L.P.

c/o Mr. Andrew Bauman A

Morgan Stanley/US RE Investing Division
1585 Broadway, Floor 37

New York, New Yark 10036

Phone: (212) 761-4468

Fax: (212) 507-4861

Withacopyto: - Mark Pollak, Esquire

‘Wilmer Hale LLP L
100 Light Street, Suite 1300
Baltimore, Maryland 21202
Phone: (410) 986-2860
Fax: (410) 986-2828
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701 Maiden Choice Lane
Baltimore, Maryland 21228
‘Attn: General Counsel
"Phone: (410) 402-2350.
Fax: (410) 402-2348

or such other address as may be designated by either party by written notxce to the other Any
notice mailed to the last designated address of any person or party to which a notice may be or is.
required to be delivered pursuant to this Agreement shall not be deemed ineffective if actual
delivery cannot be made due to a change of address of the person or party to which the notice i is

o dxrected or the fa11ure or refusal of such person or party to accept delivery « of the notice., .

- ')'f.\,- b
AL B

: A'R'I‘ICLE)D(HI.
ADDITIONAL COVENANTS OF BORROWER

23.1 Conduct of Business. Borrower shall not engage in any busmess ’other than the

' development of the Project and activities incidental thereto, and shall do or cause to be done all
-, things necessary to preserve, renew and keep in full force and effect and in, good standing its

corporate, limited partnership, limited liability company or other entity status and existence and
its nghts and licenses necessary to conduct such business. .

1232  Additional Covenants of Borrower. In addition to the other covenants and
representatlons of Borrower herein and in this Agreement, Borrower hereby covenants,

- acknowledges and agrees that Borrower shall

- (a) [Deleted]

- (b)  Give prompt noticé to Lender of any litigation or any administrative
proceeding mvolvmg Borrower, ERC, TGC, Lender, the Property or the Project of which
Borrower has notice or actual knowledge and which involves a potenha] uninsured liability equal
to or greater than $100,000 or which, in Borrower’s reasonable opinion, may otherwise result in
any material adverse change in'the business, operations, property, prospects, results of operation

_or condltlons, financial or otherwise, of Borrower, ERC TGC or the ProJeet.

233 Borrower a Single Purpose Entlgg Borrower represents agrees and warrants that

" Borrower i 15, and throughout the Term will remain, a Single Purpose Entity as defined, described

and contemplated on Exhibit F hereof.

: 234 Balance Test. At all times during the Term, the Project shall satisfy the “Balance
Test” pursuant to the terms of this Section 23.4 and as further defined in Exhibit G. In addition
to any other reports required under this Agreement, Borrower shall prepare (or cause to be
prepared) and fumish to Lender within 30 days after the end of each calendar ‘quarter, and

. promptly. upon written request at any time by Lender in connection w1th the occurrence of a
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material adverse event before the end of a calendar quarter, a projection of the Balaixce Test

- computation as of the end of such calendar quarter (or such other date as may be specified by

Lender) in the form attached hereto and made part of Exhibit G; together with such supporting

-and additional information as may be requested by Lender in writing. Such report shall be for
" informational purposes only and Lender shall not be bound by any determination made by

Borrower of the Balance Test computation in any such report provided to Lender. The Project
shall be considered to fail the Balance Test upon the determination by Lender, in 'its reasonable
discretion, to that effect and the delivery of notice (a “Balance Test Default Notice™) to
Borrower setting forth a summary of the computation underlying that determination. Within ten

B ~ (10) business days following delivery of such Balance Test Default Notice, Borrower shall have

the opportunity to supply documentation demonstrating that the Project satisfies the Balance Test

- which is’ satisfactory to Lender, in Lender’s sole discretion; provided, however, that such right

shall not apply if the determination by Lender is based on a failure of the Project to satisfy the

" Balance Test appearing on the face of a Balance Test report provided to Lender under this

Section. If, after such 10-business day period, the parties disagree as to whether the Project fails

 to satisfy the Balance Test solely because of the projected costs to complete the Project, the final

determination of the projected costs to complete shall be made by an independent consultant
mutually selected by Lender and Borrower within five (5) business days following the close of

- the prior 10-business day period. The independent third party shall be directed to produce its

conclusions regarding the costs to complete the Project for purposes of the Balance Test within

. 30 days of its engagement. If the parties are unable to agree on an acceptable third party for

resolving their dispute as to costs, or if the dispute regarding the Balance Test cannot otherwise:
be resolved by the parties, the final determination shall be made by Lender in the exercise of its

 reasonable discretion. Within five (5) business days following any final determination under this

Section 23.4 that the Project fails to satisfy the Balance Test, ERC shall have the right to cure the

* out-of-balance condition by making. an additional capital ‘contribution to Borrower of cash in
- such amount as shall cause the Project to satisfy the Balance Test after such additional capxtal
‘contribution. The failure by Lender to contest any assumptions used by Borrower in preparing

the Balance Test report as of any date shall not restrict Lender’s right to contest the validity of
those assumptions in applying the Balance Test as of a later date. A

ARTICLE XXIV.
PREPAYMENT RIGHTS

24.1 Borrower’s Ogﬁc;n to Prepay. Borrower shall havc the option to prepay the
Mezzamne Loan (the “Borrower Prepayment Option™), as follows:"

(a) Borrower shall exercise its Borrower Prepayment Ophon hereunder at any
t1me by giving at least sixty (60) days written notice to Lender of Borrower’s mtent to exercise
the Borrower Prepayment Optlon :

() The Prepayment Price” to be paid by Bomrower upon exercise of the
Bouower Prepayment Optlon, if exercised, shall be determined as follows:

‘ : @ If prepayment of the Mezzanine Loan pursuant to the Borrower
Prepayment Ophon under this Section 24.1 (the “Optmnnl Prepayment”) occurs prior to the
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Meke-Whole Deadline (defined below): the ongmal pnncrpal amount of the Mezzamne Loan
(and all other amounts due thereunder or hereunder), plus the Make Whole Amount (deﬁned
below) . .

CoL (11) If the Optional Prepayment occurs on or after the Make-Whole

',jDeadhne the Prepayment Price shall be equal to.the then outstanding principal amount of the

- Mezzanine Loan and all other amounts due to Lender under the Mezzamne Note or this

Agreement ' Lo

: (c) The Opu'onal Prepayment shall occur on or before a date which is sixty

(60) days after Lender’s receipt of Borrower’s exercise notice, or at such other txme as shall be
mutually acceptable to Lender and Borrower

(d) 'I'he Prepayment Price shall be pard in cash, by wire transfer to Lender s

account, o .

(e) All expenses incurred by Borrower and/or Lender in connectron w1th

. prepayment of the Mezzanine Loan (including Lender’s attorneys fees) shall be paJd by

v vBorrowe.r o
‘ ' . @ Borrower shall be deemed to have exerc1sed and eﬁ'ected the Borrower
Prepayment Option hereunder, and shall be obligated to pay to Lender the full Prepayment Price
immediately and without offset or credit, in the event that title to the Property is transferred or
conveyed to the holder of any mortgage or similar lien or encumbrance or party claiming
thereunder or purchasing at foreclosure thereof, pursuant to an exercise of any purchase option or
foreclosure of any mortgage or 'other lien or encumbrance to which the Property has been or is
subjected.

For purposes of this Agreernent, “Make-Whole Amount™ shall mean, with
reSpect to any amounts of the original principal amount of the Mezzanine Loan re-paid to Lender
prior to April 3, 2011 (the “Make-Whole Deadline”), an amount equal to such additional sum of
money, if any, as must be added to such amount so that if such totel amount (i.e., such partial or

* full repayment of the original principal amount of the Mezzanine' Loan (as apphcable) plus,

. without duplication, the additional sum of money) were, on such date, used to purchase non-
callable United States Treasury Securities having matui-ity dates as close to the Make-Whole
Deadline as possible, such investment would result in the same yield to Lender that Lender
-would have received had Borrower made all payments of principal and interest on the original
principal amount of the Mezzanine Loan through the Make-Whole Deadlme '

. .24;2 Lender’s Right to Require Borrower to_Exercise the Borrower Prepayment
Option. Lender shall have the absolute right, but not the obligation, to require Borrower to

prepay the Mezzanine Loan in an amount equal to the original principal amount of the
Mezzanine Loan plus the Make-Whole Amount, and including any other amounts then due and
owing to Lender hereunder on any of the following dates or upon the occurrence. of any of the
fo]lowrng events: :
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(@ at any time from and after the Make-Whole Deadlme in the sole and
absolute discretion of Lender; or -

®) at any time followmg the occurrence of an Event of Default with respect |

to Borrowcr or a default by Guarantor under the Guaranty (as deﬁned in Section 26.2 below).

In order to exercise Lender’s right to require prepayment, Lender shall deliver to ‘

‘Borrower and to ERC written notice (the “Exercise Notice™) of such exercise, which notice shall

state Lender’s computahon of the applicable prepayment amount due in full satisfaction of the

- Mezzanine Loan. The giving of the Exercise Notice by Lender shall constitute an irrevocable
- commitment by the Borrower to prepay the Mezzanine Loan. The prepayment of the Mezzanine

Loan pursuant to Lender’s right to require prepayment shall occur on or before a date which is

- one hundred twenty (120) days after Borrower’s receipt of the Exercise Notice, or at such other

time  as shall be mutually acceptable to Lénder and Borrower and shall be conducted in

‘accordance with the provisions of Section 24.1.

243 Rights Subject to Aereement. The Borrower Prepayment Option as set forth in

this Article XXIV shall be subject to the payment to Lender, within the time frames set forth
. above, as applicable, of all amounts due or payable to Lender pursuant to the terms of this

Agreement. In the event of an early termination of this Agreement, the rights of Borrower to

~ prepay the Mezzanine Loan under Section 24.1 hereof shall, unless Borrower has filed or -

otherwise becomes subject to any type of bankruptcy event or filing, survive only until thirty
(30) days after Borrower’s receipt of notice that this Agreement has been terminated (TIME

- BEING OF THE ESSENCE); provided that Lender’s rights under Section 24.2 shall survive an

early termination of this Agreemcnt until the ongmal stated maturity date of the Mezzanine

. Note

" ARTICLE m .
ADDITIONAL REQUIREMENTS

~ 25.1 * Book Eﬁg System. The Lender, acting solely for this purpbse as an agent of '
Borrower, shall maintain at one of its offices a copy of each agreement pursuant to which any
rights to payments, property or other consideration (the “Loan Payments™) hereunder. are

" transferred or assigned to another person (a “Loan Assignee”) and a register for the recordation -

of the names and addresses of Lender and any Loan Assignee, and the amount and type of any

Loan Payments owing to, Lender and any Loan Assignee pursuant to-the terms hereof from time .

to time (the “Register”); provided, however, in no event will Borrower be obligated to make

Loan Payments to Lender and any Loan Assignee in the aggregate in excess of the Loan

Payments payable hereunder. The entries in the Register shall be conclusive absent manifest
error, and Borrower, Lender, and each Loan Assignee may treat each person whose name is
recorded in the Register pursuant to the terms hereof as the owner of thé Loan Payments
hereunder for all purposes of this Agreement, notwithstanding notice to the contrary. The
Register shall be available for inspection by the Borrower, Lender and each Loan Assignee, at
any reasonable time and from time to time upon reasonable prior notice. No assignment of any
Loan Payments shall be effective for purposes of this Agreement unless it has been recorded in
the Register as provided in this clause. 1t is intended-that this Section 25.1 constitute a “book
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entry system” within the meaning of Treasury Regulatlon Section 1.871- 14(c)(1)(1)(B) and shall
be mterpreted consistently therewith.

252 Future Amendment. Subject to the terms and conditions of the Third Party
Documents and the related agreements executed by Lender, Borrower hereby agrees to amend
this Article XXV from time to time as Lender deems necessary or desirable in order to effectuate
the intent hereof, provided that the same does not result in any material change in the'economic
costs and benefits derived and incurred hereunder, or affect Borrower’s abrhty to use, develop,

| - construct or improve the Property

25 3 Tax Treatment of the Mezzamne Loan, Borrower and Lender hereby agree not to
take any position with the U.S. Internal Revenue Service (in any filing therewith or otherwise)

“and for financial accounting purposes, that is inconsistent with the charactenzahon of the

Mezzanme Loan as.a loan for U. S federal income tax and GAAP purposes.

: ARTICLEXXVI
- MISCELLANEOUS -

26.1 © Reserved.

. 262 Guaranty and Iender-Developer Agreement. Lender has entered into this
Agreemient in reliance upon (i) the Limited Guaranty and Indemnity Agreement by ERC in favor

of Lender dated as of even date herewith (the “Guaranty™), pursuant to which Guarantor has
provided certdin guarantees and indemnities relating to Borrower’s performence of its
obligations under this Agreement, and (ii) the Lender-Developer Agreement between Guarantor
and Lender dated of even date herewith, pursuant to which Guarantor grants certain nghts to
Lender with respect to the Development Agreement. : )

26.3 Estoppel Certificates.  Borrower shall from time to tlme, W1th1n fifteen (15) days
after request by Lender and without charge, give a Borrower Estoppel Certificate in the form
attached hereto as Exhibit H and containing such other matters as may be reasonably requested

- by Lender to any- person, firm or corporation specified by Lender and certifying as to the

accuracy of statements as set forth therein.

' 264 Brokerage. Lender and Borrower hereby represent and warrant to each other that
they have not engaged, employed or utilized the services of any business or real estate brokers,

. salesmen, agents or finders in the initiation, negotiation or consummation of the business and

loan transaction reflected in this Agreement. On the basis of such representation and warranty,
each party shall and hereby agrees to mdemmfy and save and hold the other party harmless from
and against the payment of any commiissions or fees to or claims for commissions or fees by any

‘real estate or business broker, salesman, agent or finder resulting from or arising out of any

actions taken or agreements made by them with respect to the busmess and real estate transachon
reﬂected in this Agreement.

26.5 No Partnership_ or Joint Venture. Lender shall not, by virtue of this Aéreement, ‘
in any way or. for any purpose, be deemed to be a partner of Borrower in the conduct of
Borrower’s business upon, within or from the Property or otherwise, or a joint venturer or a

member of a joint enterprise with Borrower.

266 Enﬁre.Agreement. This Agreement contains the entire agreement between the
partles and, except as otherwise provided herein, can only be changed, modified, amended or
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" terminated by an instrument in wriﬁn'g executed by the parties. It is mutually acknowledged and

agreed by Lender and Borrower that there are no verbal agreements, representations, warranties
or other understandings affecting the same, and that Borrower hereby waives, as a material part
of the consideration hereof, all claims against Lender for rescission, damages or any other form
of relief by reason of any alleged covenant, warranty, representation, agreement or understanding
not contained in this Agreement. This Agreement shall not be changed, amended or modified

26.7 Waiver, No release, discharge or waiver of any provision hereof shall be

-enforceable against or binding upon Lender or Borrower unless in writing and executed by

Lender or Borrower, as the case may be.. Neither the failure of Lender or Borrower to insist upon
a strict performance of any of the terms, provisions, covenants, agreements and conditions

" hereof, nor the acceptance of any sums by Lender with knowledge of a breach of this Agreement

by Bomrower in the performance of its obligations hereunder, shall be deemed a waiver of any

-rights or remedies that Lender or Borrower may have or a waiver of any subsequent breach or

default in any of such terms, provisions, covenants, agreements and conditions.

26.8 Time. Time is of the essence in every particular of this Agreeinenf, inciuding,

" without limitation, obligations for the payment of money.

26.9 Costs and Attorney’s Fees. If either party shall bring an action to recover any
sum due hereunder, or for any breach hereunder, and shall obtain a judgment or decree in its
favor, the court may award to such prevailing party its reasonable costs and reasonable attorneys’

- fees, specifically including reasonable attomneys® fees incurred in connection with any appeals

(whether or not taxable as such by law). Lender shall also be entitled to recover its reasonable

. attorneys’ fees and costs incurred in any bankruptcy action filed by or against Borrower,

including, without limitation, those incurred in seeking relief from the automatic stay, in dealing
with the assumption or rejection of this Agreement, in any adversary proceeding, and in-the

' preparation and filing of any proof of claim,

26.10 Captions and Héadingg. The captions and headings in this Agreement have been

inserted herein only as a matter of convenience and for reference and in no way define, limit or o

describe the scope or intent of, or otherwise affect, the provisions of this Agreement.

26.11 Severa“bilig(. Ifany provision of this Agreerhent shall be deemed to be invalid, it
shall be considered deleted therefrom and shall not invalidate the remaining provisions of this
Agreement. - _

26.12 Successors and Assipns. The agreements, terms, provisions, covenants and

~ conditions contained in this Agreement shall be binding upon and inure to the benefit of Lender
-and Borrower and, to the extent permitted herein, their respective successors and assigns.

¢ 26.13 Applicable Taw. This Agreement shall be governed by, and constried in

accordance with, the laws of the state in which the Property is located.

26.14 Waiver of Jury Trial. BORROWER AND LENDER HEREBY KNOWINGLY,
VOLUNTARILY AND INTENTIONALLY WAIVE THE RIGHT EITHER OF THEM OR
THEIR HEIRS, PERSONAL REPRESENTATIVES, SUCCESSORS OR ASSIGNS MAY
HAVE TO A TRIAL BY JURY IN RESPECT TO ANY LITIGATION ARISING OUT OF,
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UNDER OR IN CONNECTION WITH THIS AGREEMENT OR. ANY AGREEIVﬂENT

CONTEMPLATED TO: BE EXECUTED IN CONJUNCTION HEREWITH, OR ANY
COURSE OF CONDUCT, COURSE OF DEALING, STATEMENTS (WHETHER VERBAL

.~ OR WRITTEN) OR ACTIONS OF ANY PARTY. THIS PROVISION IS A MATERIAL'
: D\TDUCEMENT TO LENDER’S ACCEPTING THIS AGREEMENT

' 26 15 Usm Clause It is the intent of Lender and Borrower to comply stnctly w1th any

3 appllcable usury law. Lendershall not at any time be entitled fo chargé, receive, or collect, and

Lender shall not be deemed to have contracted for, charged, or received, as interest on the

. principal indebtedness outstanding hereby, any amount in excess of the maximum amount to be
- - contracted for, charged. or received by applicable law, and in-the event the Lender ever charges, -
. receives, or collects as interest any such excess, such excess shall be cancelled if charged but not-
* " received ot collected, or be deemed partial payment of the principal indebtedness evidenced. .
. hereby if received or collected; and if such excess has been received or collected and the . .
_principal shall have been paid in full, all such excess interest shall forthwith be refunded to -
) Borrower The term “apphcable law,” as used herem, shall mean the laws of the State of Kansas.

26 16. Le end, Notthhstandmg anythmg contamed herein to the contrary, the mterests
and rights of Lender pursuant to this Agreement. are subject in all respects to;the terms, ™ -

: - covenants, and-limitations as set forth in that certain Subordination and Standstill Tn-Party
-Agreement dated as of April-3,:2007 among Construction Lender, as Agent, Lender and .

Borrower (the “Tri-Party Agreement™), the provisions of which Tri-Party Agreement are

' ~mcorporated herem by reference to the same extent as if fully set forth herem.

26.17 ' ORAL AGREEMENTS WITHOUT LIMITING THE FOREGOING.

_T’ROVISIONS HEREIN, THE FOLLOWING PROVISION IS SET FORTH IN OKRDER

TO COMPLY WITH THE REQU]REMENTS OF K.S.A § 16-118 AND SERVES AS
NOTICE: TO BORROWER. THE PARTIES AGREE THAT--THIS ENTIRE
AGREEMENT IS NONSTANDARD AND CONTAINS SUFFICIENT SPACE FOR THE

" PLACEMENT OF NONSTANDARD TERMS. THIS AGREEMENT CONTAINS ALL

OF THE AGREEMENTS AND IS INTENDED TO BE THE FINAL EXPRESSION OF
THE CREDIT AGREEMENT OF BORROWER AND LENDER, AND SUPERSEDES -
ANY ‘AND .ALL PRIOR  DISCUSSION AND/OR. AGREEMENTS : RELATIVE .

THERETO -THIS AGREEMENT MAY.NOT BE CONTRADICTED BY EVIDENCE OF
ANY PRIOR ORAL CREDIT AGREEMENT OR OF A'CONTEMPORANEOUS ORAL

CREDIT AGREEMENT BETWEEN BORROWER AND LENDER. BORROWER-AND.

" LENDER HEREBY INITIAL THIS PROVISION AS AN AFFIRMATION THAT NO
"UNWRITTEN, ORAL CREDIT AGREEMENTS EXIST BETWEEN THE PARTIES OR .
- BETWEEN ANY. PARTY AND ANY AGENT OF ANY PARTY TO THIS LOAN L

- AGREEM]JNT

‘W ’
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UNDER OR IN CONNECTION WITH THIS AGREEMENT OR. ANY AGREEMENT
CONTEMPLATED TO BE EXECUTED IN CONJUNCTION HEREWITH, OR ANY

-~ COURSE OF CONDUCT, COURSE OF DEALING, STATEMENTS (WHETHER VERBAL
- OR WRITTEN) OR ACTIONS OF ANY PARTY. THIS PROVISION IS A MATERIAL
INDUCEMENT TQ LENDER’S ACCEPTING THIS AGREEMENT. ' T

© 26.15 Usury Clause. It is the intent of Lender and Borrower to comply strictly with any

-+ applicable usury law. Lender shall not at-any time be entitled to charge, receive, or collect, and
~ Lender shall not be deemed to have contracted for, charged, or received, as interest on the

principal indebtedness outstanding hereby, any amount in excess of the maximum amount to be
contracted for, charged or received by applicable law, and in the event the Lender ever charges,

recelves, or collects as interest any such excess, such excess shall be cancelled if charged but not
received or collected, or be deemed partial payment of the principal indebtedness evidenced.
. hereby if received or collected, and if such excess has been received or collected and the
. principal shall have been paid in full, all such excess interest shall forthwith be refinded to -

Borrower. The term “applicable law,” as uséd herein, shall mean the laws of the State of Kansas,

~ 2616 Legend. No‘wvithstanding anything confained herein to the contrary, the interests |
and rights of Lender pursuant to this Agreement are subject in all respects to, the tenms,.
covenants, and-limitations as set forth in that certain Subordination and Standstill Tri-Party

) _ Agreement dated as of April3, 2007 among Construction Lender, as Agent, Lender and

Borrowér (the “Tri-Party Agreement”), the provisions of which Tri-Party Agreement are

incorporated herein by reference to the same extent as if fully set forth herein.

26.17 ' ORAL AGREEMENTS. WITHOUT LIMITING THE FOREGOING

' :PRO.VISIONS BEREIN, THE FOLLOWING PROVISION IS SET FORTH IN ORDER

TO .COMPLY WITH THE REQUIREMENTS OF K.S.A § 16-118 AND SERVES AS
NOTICE: TO BORROWER. THE PARTIES AGREE THAT THIS ENTIRE
AGREFMENT IS NONSTANDARD AND CONTAINS SUFFICIENT SPACE FOR THE

PLACEMENT OF NONSTANDARD TERMS. THIS AGREEMENT CONTAINS ALL

'OF.THE AGREEMENTS AND IS INTENDED TO BE THE FINAL EXPRESSION OF

THE CREDIT AGREEMENT OF BORROWER AND LENDER, AND SUPERSEDES
ANY AND ALL PRIOR DISCUSSION AND/OR AGREEMENTS - RELATIVE .
THERETO. -THIS AGREEMENT MAY NOT BE CONTRADICTED BY EVIDENCE OF

' ANY PRIOR ORAL CREDIT AGREEMENT OR OF A'CONTEMPORANEQUS ORAL

CREDIT AGREEMENT BETWEEN BORROWER AND LENDER. BORROWER AND

' LENDER HEREBY INITIAL THIS PROVISION AS AN AFFIRMATION THAT NO

UNWRITTEN, ORAL CREDIT AGREEMENTS EXIST BETWEEN THE PARTIES OR

*  BETWEEN ANY PARTY AND ANY AGENT OF ANY PARTY TO THIS LOAN
“AGREEMENT. . | o S

Z=
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ARTICLE XXVII ; T
RIGHTS AND OBLIGATIONS OF BORROWER WITH RESPECT TO PERFORMANCE BY
I6C \

Rl
Notw1thstandmg any provision of this Agreement to the contmry to the extent that thJS
. ' Agreement requires or otherwise obligates Borrower to enforce or require any performance by
. TGC with respect to the Project or otherwise, Lender hereby acknowledges and agrees that -
* Borrower's obligation of enforcement pursuant to this Agreement shall be limited by Borrower’s
* contractual rights and powers to enforce or otherwise compel such performance by TGC
pursuant to the assignment of any of such nghts or powers to Borrower, or othermse"'{"_' o

[REMA]NDER OF PAGE HS{IENTIONALLY LEFT BLAT
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IN WITNESS WHERDOI‘ Lender and Borrower have caused thus Agreement to be
. duly executed on or as of the day and year first above written.

- BORROWER:

' KANSAS CAMPUS,LLC,
a Maryland limited liability company

By:  Erickson Reﬁrement C. fi
’ T Maryland.limited liai|[f pany,

~ its Member

A o - - : Ffa.me Gerald F. .
T R - Title: Executlve V1ce Presndcnt

- [Signdty_re.;' continue onfa!lawing page.].

‘.! .0 .‘. : o . ,: o SR 34 .
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MSRESS Il KANSAS CAMPUS, L.P.
hmlted partnerslnp

Name; Andréw Bauman
Title: Vice President
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SCHEDULE 18.4

DISCLOSED CLAIMS

o ' .Robert Lee Butt, et. al.. v. Erickson Retirement‘Communities, LLC. et al, Case No.: 03-
C-05~009447 OT, is cunently pending in-the Circuit Court of Balﬁmore County, Maryland.

. The case arises out of alleged carbon monox:de poisoning of the Plamhﬁ’ while he was

performing services for an outside consultant at Oak Crest Village. The Plaintiff alleges

. permanent brain damage and loss of concentratlon and memory. Damages have been requested
in the amount of $20 000,000.

- The claim is covered by insurance carried by Erickson (subject to a $50,000 deductible).

Additional parties such as architect and HVAC contractor have been brought into case. Due to

- an amended complaint filed by Plaintiff and cross claims filed on behalf of Enckson, the case
' medJatlon, dlscovery and trial schedules will be reset.
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SCHEDULE 18. 16(c)

1. Phase I Environmental S1te Assessment Report by Olsson Associates (“OA") prepared for
- Erickson Retirement Community, dated December 2005, with corrections as. of Apnl 18, 2006,
OA Project No.: 2005-0950. .

: ‘2, Phase II Environmental Site Assessment by OA prepared for Erickson. Rehrement 8
Commumty, dated J anuary, 2006, OA PrOJect No 2005 0950 R

PSR
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EXHIBIT A

- LEGAL DESCRIPTION

'~ (SEE ATTACHED)
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PARCELZ: - -
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}L<g£ 1and ‘!"ract-A. ERC Campus, Secoﬁd Plat, a;ubdl\/'ision in the City of Ov"e‘rlan& Park. Johr{ééﬁ .County.
nsas. R - S e

PARCELZ: ~ - S : L e
A non-exclusive easement for vehicular end pedestrian traffic, ingress and egress overdrivewa

.

svéhd vehicular.

' gg:;k‘lng areas as provided in the instrument labeled “Access Easement Agreement" filed-In Book 8124, Page -

A perpetual access easement for vehicular ari_d bedé&triar') traffic access, Ingress and egress.over Eﬁd écrosp
- that area provided in the Instrument labled "Access Easement (option 1) filed in Book 8171, Page 332, . .
. . .' . . R . ’ - T U
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and any matters occurring subsequentto,

. ' Ehcrda_éhmehts, bverlaps,,bpundéry.l.[ne disputes,

. March 28, 2007 that would be disclosed by an accurate survey and inspection df the lahd..” -

" ..Easements or claims of easerhents occurring subsequent to March 28, 2007, not shownbythe

 public records, and which.would be disclosed by an accurate survey and fiispection of the fand."
Qengfal taxes rbr-the‘ye_af 2007 and'subsequent je’ars. ndpé now due and-'payable. -

“The following ord.ir'.iarjc'e' of resolution creating a district with the power. to impose special -
-asseSsments’against the tand has beenrecorded In conformiity with K.S.A.'40-1134; - -

Resolution No. WD 96-36: En!a(glng;'Con'solldaie_d'M',a_ln Sewer District of jc;hnsqn County, Ks to
 include the area known as Tomahawk Creek No. 3 Enlarement and Implenienting a sewer main
. extension project to'serve the enlargement ares; filed in' Book 4988, Page 719 and refiled in Bobk
. 5oog;pa‘ge.5'z7; e - - oL T e T }
- Resolution No. 2838; Enlargement:of Consplidate,Main Sewer District of Johnson County, Kansas . .

pursuant to Johnison Eourity Charter Resplution.No. 29-92, fled:In-Book 4989, Page 842, - ..

‘NOTE: Fq.f your lr;aformétlpn‘,lygqr_ Pollcy does ﬁ'o;t in'sure aga?hsi'los,s pr_,iiamag.e arlsing from =
spetlal assessments by any district héving powerto impose them, If they aFe not due and payable .
. ‘atthe office dfft.h-.é Cfou'nty Trea's_urér:- . R .. ) . Tl

Special assé.ssnf'l.ent's, If any, i_evléd by the City of Qveriand Park, which a'[t;. not yet dueand
payable at the 6ffice of the County Treasurer, L. .. B B

- Right of Way, Access Contiol and Access Easement, Water L,lne:Ea-se'nient,. Drainage Easement

and Sahitary Sewer Easement éstablished by and sHown, ofitfie recorded plat of sald Subdilvision -

.- filed In Book 200609, Pagé 002307,

The plat of said subdivision miakes the following dedication:

Tract A shall be dedcated by subsequent document In fee simple absolute, by Kansas Warranty
, Deed, to the City of Overland Park. Sald tractis intended to be used for public open aréa.space,
natuigl preservation areas, and may Include a bike/hike trall. The exact location of thebike/Hike *

e trail will be determined in fiéld at the time of construction and any prior specific routings of

bike/hike tdils on prefiminary plats are purely conceptual and do ot contral the final {ocation of.

sald trails.-

Storm Drainage Variancé filed inVolurie 3129, Pige 605. . °
Permanent anq-tgmpb;'afy easement for wg_ter:trz;nsrrilssl'can ine as created by Eminent Domaln . © -
Case.90C 10001 (Parcel No. 16) anidfiled inVolume 3233, Pgae 177, ol :
Perméh.ent.D,rainage Easement granted to the City of Overland Park; Kansas, filed in Volume 4250, -
Pagedt. - - - AT : . K ] . .

'.leht—of-wéy granted'to Con_solldated Main Sewer, District, filed In Book 5330, Page 639.

-

Pe‘rmariént'E_asement g]:anteﬂ to Water Dstrict No. 1 of Jotinson County; Kansas, filed In .Bgolf'GQ;ij, .

_ - Page 648.

L

Permanent Drainage Easement granted to th;,"C!ty of Oyéflaqd Park, filed in Book 'i54§6, Page 144.

13, Trafflc Signal Easemént granted to the City of Overland Park, filed in Book 7546, Page 147.° -
14, Yerins arid Provlsfli:grig of Access easement Agreement filedin Book 8124, Page 163. (Benefit. -
.- easement) ST ’ R o ot
'*15. " INTENTIONALLY DELETED AS OF REVISIONNO. 3" - . o
1:6.. -i'?lg'hts' of ‘a,f:t‘:é’ss ta Highway 69 as éoﬁdemnéd by the .S't_ate _nghvéay G,omn'_uisslpp-ét K_-ap_sag In
-~ Johnson Ceunty District Cotiit Case No. 32605, except that the premises shall abut upon and have

dccess to'sald Highway ovér and acrossthe 3rd dnd-4th tourses. inthe. désctiption of the Property: L

.. .taKep ag showsron the report of the.apprafsers.
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18,
19,
' 20.

21,

:22.
23,

* . securesa Ilen in the orlglnal amourit of 320 000 000 00

'24.:'

25,

. 26,
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-x.’

Right-of-Way granted to Consolldated Maln Sewer Dlstrlct of Johnson County,
Page 005765.- ; .

Easement granted 1] KCP&L med in Book 200605 Page 005572

Terms and provlslons of Stream Corrldor Malntenance Agreement ﬂled in Book 200609, Page 002308
Addendum to- Stream Corrldbr Mamtenance Agreement flled n Book 200611 Page 00441 1 ”

Tenancy rights, either as month to month or by vlrtue of wrltten Ieases. of Tallgrass Creek lnc and
residents under the Resldence and Care Agreemens. S =

Permanent Easement granted to Water sttrlct No. 1. of Johnson County (Kansas)"flled i Bpok
200612 Page 006332 v ) o

nght of Way granted to Gneok, lnc fi Ied ln Book 200702 Page 000121

RSN

Mortgage, Secunty Agreément and Fixture ang executed by Kansas Campus, LLC a Maryland
+ limited llablility company, to Mercantile-Safe Deposit and Trust Company a Maryland corporatlon, .
‘dated April 28, 2006 and filed May 11, 2006 in Book 200605 gt Page 004515 which states that lt

As amended by Amended and- Restated Mortgage, Security Agreement and Fixture Flllng, dated
. - pha AL R L e

and filed . 2007 at ook
Land Records ‘of Johnson County, Kansas . ’

Ftnanclng Statement executed by Kansas Carnpus, LLC to Mercantile—Sate Deposlt andTrust- "
Company, filed May 11, 2006 in Baok 200605 at Page. 00451 6 affectlng the ltems therein descrlbed,
whlch have become or may become afﬂxéd to the Iand _ AR .

Amendment fied April _____, 2007 in Book at Page‘

- i |
UCC-1 Financlng Statementb -and between Erlckson Retlrement Group, as Deb or, and "% .
Mercantlle-Safe Depaosit and ust Compa ; as-Collaterdl and Admlnistratlve Agen as Secured Party,

- filed April ____, 2007 inBook___"-. age . . "
uccC-1 Flnanclng Statement filed with Johnson County. KSon_:._ -, 2007 at Book )
. page ___ dIscIoslng Tallgrass Creek Inc., as Debtar, and Kansas Campu LLC as Secured

‘2.

28,
. - Creek, Inc. as Mortgagee, securing indebtedness in the amount of $31

" 28,

'l.’arty._

~ Land Records of Johnson County, Kansas.

Terms and provisions of the unrecorded Iease by and between Kansas Campus, LLC, and Tallgrass ’
Creek, Inc., dated . , notice of whichis giver by the Memorandum of Master Lease .
filed . 2007,at B_ook . page - among the Land Records of Johnson
County, Kansas. . " : ,.~,

Mortgage and Securlty Agreement By Kansas Campus. LLC as Mortgagcgsfg% gga g:{\ectilt of Tallgrass
e

and filed S 2007 at Book : page L

. among tha .

Subordlnatton and Standstili Tn-Party Agreement by and between Mercarttlle-Safe Deposlt and Trust
Company, as:Collateral and Admln(stratwa Agent MSRESS Ill Kansas Campus, LP., and Kansas
Campus, LLC. filed Aprll 2007 In Book . 8t Page _

_,«,{-‘
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EXHIBIT C

‘CONDITIONS TO CLOSING

1.1  Borrower's Deliveries. Prior to the advance of the Mezianine_Loan, ‘

* Borrower shall deliver to Lender, at Borrower's sole cost and expense, the following: -

- (a). Title Commitments. Commitments (the "Title Commitrhents") to
the Borrower for ALTA Form B (1992) Lender's Title Insurance Policies committing to insure,

‘at standard rates titles to the Property as’ being good and marketable, subject only to the
- Permitted Exceptions, in the amount of not less than Twenty-Five Million Dollars

($25,000,000.00), issued by Chicago Title Insurance Company (the "Title Insurer"). The Title

R . Commitments shall be effective as of the date of the Mezzanine Note (the “Closing Date™), and -

shall reflect. that fee simple title is held by Borrower and that each Lender's Title Insurance
Policy to be issued to Lender (the "Title Insurance Policies”) shall contain an extended

- coverage endorsement over the general or standard exceptions which are a part of the printed

form of the policy and subject only to the Permitted Encumbrances. Each Title Insurance Policy

 shall, in addition, (a) not contain any exceptions for (i) liens for labor or material, whether or not o
- of record, (ii) parties in possession, (jif) unrecorded easements, (iv) tdxes and special assessments

not shown on the public records, and (v) any matter that the Survey discloses; and (b) provide for

- the following endorsements: (A)an access endorsement insuring that there is direct and
unencumbered access to the Property from all adjacent public streets and roads, (B) if applicable,

a survey endorsement insuring that all foundations in place as of the date of such policy are

* within the lot lines and applicable setback lines, that the improvements do not encroach on
" adjoining land or any easements, and that there are no encroachments of improvements from
.. adjoining land on the Property or any part thereof, except as shown on the survey, and (C) such
-~ other endorsements as Lender may reasonably require, -

' () UCC Searches. Written results of searches reflecting any liens,
'judgmgnts, tax liens, bankruptcies, and open dockets (the "UCC Searches"), conducted bya

company reasonably acceptable to the Lender.-

(©) | Copies of Docuﬁzenns-. Legible copies of all documents of record

* referred to in any Title Commitment ot disclosed by the UCC Searches,

(d)  Survey. Current ALTA/ACSM land fifle survey of the Property

| (the "Survey") certified to Borrower, Lender and the Title Insurer (and such other persons or

entities as the Borrower and Lender may designate) by a surveyor registered in the State of
Kansas and acceptable to Lender. Lender agrees that Peridian Group, Inc. is acceptable as the
surveyor to provide the Survey. The Survey shall also contain a surveyor's certification

(e) Environmental Repofts. Enviromhental ass‘e,ssment,,in form and

 substance .acceptable to Lender, regarding the presence and condition of any Hazardous

Materials on the Property, or conditions which have or could result in the violation of any
Environmental Requirements. . SR o )
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. (t) ' Pro;ect Related Materials. Such other mformatlon regardmg the
PI‘O_] ect and the Property as may be requested by Lender to enable Lender to eﬂ'ect necessa.ry duo

gi;r—

12  [Inspection. Lender shall be given full access to, and sha]l have the nght to

'  inspect, (a) the Pro;ect and the Property, (b) all financial records pertaining to the operation of
- the Project, and (c) files and records pertaining to the processing of approvals for the Project and

the marketmg of Units. - All such materials shall be h-eated as conﬁdentla] by Lender -

1.3 .- Limited Recourse Notwrthstandmg anything to the contmry in this

| Agreement or in any documents delivered by Lender in connection with the consummation of the

transaction contemplated hereby, it is expressly understood and agreed that Lender's liability
shall be limited to and payable and collectible only out of assets held by Lender and not any of

‘Lender's directors, officers, employees, shareholders, contract holders or policyholders, shall be

subject to any lien, levy, execution, setoff or other enforcement procedure for satisfaction of any
nght or remedy of Borrower in connection with the transaction contemplated hereby. A

~ provision comparable to the foregoing shall be mserted in such Transactlon Documents as
.Lender shall require. = it

14  Conditions to the Closmg Lender's obligation to settle on tlns transactlon :
sha]l be condmoned on the followmg and Lender bemg sahsﬁed, in Lender's sole dJscretlon,
w1th : 4

‘ : (a) the condmon of htle to the Property as evrdenced by the Title
Commitment and the Survey; "

(b) the disclosure provided by Borrower and ERC relauve to the
Property, the Pr03ect and ERC; B

(c) the absence of any casualty, condemnation or event involving any

- Hazardous Materials deed by Lender to affect adversely and materially the Property or the
- Project; -

Should Lender determine; at any time prior to the Closing Date, that one or more of the
conditions have not, cannot or will not be complied with to Lender's sole and absolute

. satrsfact:on, Lender may termmate this Agreement.
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EXHIBIT D
'CLOS]NG REQUIREMENTS

1.1  Time and Place. The closing of the transactions contemplated hereunder

. (the "Closmg") shall take place at a location selected by the Lender on or before April 3, 2007.

, 1.2 Dehvenes by Borrowe r. Atthe Closmg, the Bozrower shall dehver to the
Lender the following: : ' -

(8 Copies of the Articles of Orgamzabon of Borrower ‘and ERC
cemﬁed as true, complete and. correct by an officer of ERC.

- (b)  Certificates, dated as of the Closing, in form and substance

-satlsfactory to Lender and their counsel, executed by the sole member of Borrower and by the
‘Secretary of ERC and certifying: (i) the incumbency of the officer who executed the Agreement;

(ii) attaching copies of resolutions or consents adopted by the sole member of Borrower and the
Board of Directors of ERC authorizing and approving the execution ‘of this Agreement and the

" consummation of the transactions contemplated hereby; and (iii) the authority of the sole

member of Borrower and the officer of ERC who executed the Agreement.

(c) Title Commitment and Survey which comply with Exhibit- C
above. - : .

(d) . Legal opinions of counsel to Borrower and ERC, addressed to the

- ‘Lender and their respective successors and assigns, including legal opinions from (i) Gallagher,
. Evelius & Jones, LLP, Maryland counsel to Borrower and ERC (regarding authority to enter into
- agreements, enforceability, and existence of litigation), and (ii) Polsinelli Shalton Flanigan

Suelthaus PC, Kansas counsel to Borrower and ERC (regarding compliance with health laws,

. enforceability, and compliance with laws for the Project), satlsfactory in form and substance to .' :

the Lender and their specxal counsel.
. (&)  Reserved.

(t) Estoppel and agreement from TGC, in form reasonsbly satisfactory

o Lender, (i) that no default exists by TGC or Borrower under the Project Documents, which has

not been cured, (i) that there are not any litigation or claims pending, or on appea] against TGC

Wthh affect TGC’s ﬁnanmal stability, in each instance to Lender.

(g) Reserved.
@® Reserved.

: (i) Such other documentation relating to the transactions contemplated
hereby as may be reasonably requested by Lender or its counsel.

1.3 Further Assurances. In addition to the acoons documents and mstruments specifically
required to be taken or delivered hereby, pnor to and aﬁer the date hereof, without additional
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consideration, each of the partles hereto agrees to execute aclmowledge and dehver such other-
- documents and instruments and take such other actions as the other party may. reasonably request
. in order to complete and perfect the transactions contemplated in this Agreem

45
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EXHIBIT E
THIRD PARTY DOCUMENTS.
" The Community Loan Documents as defined in C(i) of the Recitals of this A‘greement,
the Construction Loan Documents as defined in C(ii) of the Recitals of this Agreement and the

.. Special Improvement Financing Documents as defined in C(iv) of the Recitals of this .
'Agr_eement_. S _ L ' - o " :
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EXHIBIT F

SINGLE PURPOSE ENTITY REQUIREMENTS

' Borrower or its assignee shall throughout fhe Term hereof do all:fthipgs necéSsary to

. continue to be and remain a Single Purpose Entity (including without limitation, if Borrower isa
.. partnership, insuring that each General Partner. of Borrower continues as a Single Purpose Entity,
‘and shall not amend its Articles of Organization or Operating Agréement, or if Borrower is a
- . corporation, that Borrower shall not amend its Articles of Incorporation®or Bylaws, or if
" Borrower is a limited lability company, Borrower shall prevent any Member manager of
+ Bormrower from amending such Member’s Articles of Organization or Bylaws or other formation
. documents). For purposes hereof, “Single Purpose Entity” shall mean a person, other than an

individual, which (a) is formed, organized or reorganized solely for the purpose of undertaking
the activities as contemplated under thé Agreement, (b) does not engage 'in” any business
unrelated to the Property and the permitted use thereof under the Agreement, | (c) has not and will
not have any assets other than those related to its interest in the Property and has not and will not
have any indebtedness other than indebtedness contemplated or as permitted - under the
Agreement or otherwise incurred in the ordinary course of business, (d) maintains its own

* separate books and records and its own accounts, in each case which are separate and apart from
* - the books and records of any other any individual, corporation, partnership, joint venture, limited

liability company, limited liability partnership, association, joint stock’ company, trust,

‘unincorporated organization, or other organization, whether or not-a legal entity, ‘and any
‘governmental authority (“Person™), (€) holds itself out as being a Person separate and apart from
- any other Person, (f) does not and will not commingle its funds or assets with those of any other

Person except as required under any of the Third Party Documents, (g) conducts its own business
in its own name, (h) maintains separate financial statements, (i) pays its own liabilities out of its

~own funds, (j) observes all limited liability company formalities, partnership formalities or
-~ corporate formalities, as applicable, (k) maintains an arm’s-length relationship with its affiliated

Persons, (1) does not guarantee or otherwise obligate itself with respect to the debts of any other
Person or hold out its credit as being available to satisfy the obligations of any other Person
except as required or expressly authorized under the Agreement, (m) does not acquire
obligations or securities of its partners, members or shareholders, (n) allocates fairly and

_ reasonably shared expenses, including without limitation, any overhead for shared office space;

(if any), (0) uses separate stationary, invoices and checks, (p) except as required or expressly
authorized or contemplated under the Agreement, and the Third Party Documents, does not and

+ will not pledge its assets for the benefit of any Person other than Lender or make any loans or

advarces to any other Person, (q) does.and will correct any known misunderstanding regarding
its separate identity, and (r) maintains adequate capital in light of its contemplated business

- operations.

In addition to the foregoing, and consistent with the Single Purpose Entity reqliiremenﬁ
hereof, Borrower covenants and agrees that throughout the Term hereof, Borrower shall not (i)

. voluntarily file or consent to the filing of a petition for bankruptcy, insolvency, reorganization,

assignment for the benefit of creditors or similar proceedings under any federal or state

- bankruptcy, insolvency, reorganization or other similar law or otherwise seek any relief under
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any laws relating to the relief of debts or the protection of debtors generally; (ii) merge into. or

* consolidate with any Person, or dissolve, terminate or liquidate in whole or in part, transfer or -
" otherwise dispose of all or substantially all of its assets (except as permitted herein) or convert to
another type of legal entity, without in each case Lender’s consent; (iii) own any subsidiary, or
make any investment in, any Person without the consent of Lender; (iv) maintain its assets in
- such a manner that it will be costly or difficult to segregate, ascertain or identify its individual
assets from those of any partners, members, shareholders, principals and affiliates of the Person,
~_or any general partner, managing member, principal or affiliate thereof or any other Person; or
(V) become insolvent or fail to pay its debts and liabilities from its assets as the same shall

" become due. IR T S R
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EXHIBIT G
BALANCE TEST

. For purposes of this Agreement “Balance Test” shall mean the determinati;ﬁ; ﬁ;de_w of eny
- date, for the Project, as to whether i - R
. (@ the sum of the Projected Remaining Entrant:e Deposits
L exceeds® ‘

. (ii)  the sum of (x) the projected cost to complete construction and development of the
_ Project as of the date of determination, taking into account anticipated cost increases and general
. inflationary - trends; carrying costs. through completion of the Project” including; " without
limitation, debt service on any financing of the Project and payment of interest on the Mezzanine -
Loan; and projected absorption of units in the Project based. on. current market environment for
" units of the type offered in the Project and long-term residential mortgégq__‘rates,‘;gs_ ‘the same
relate to the market demand for residential real estate; (y) the original principal ‘amount of the
. - Mezzanine Loan; and (z) $21,000,000.00. :: .= - - N
- . The projected cost t6 complete construction and development of the Project shall be -
determined based on all the facts and circumstances at the time of the determination, but in any
‘event shall be no less than' the projected costs to complete construction’ and - development
reflected in the Development Plan as then in effect as reflected in the Development Agreement
as amended from time to time, including specifically the Phase Budgets and Phase Forecasts phus
the aggregate “Unallocated Expense Summaries and Forecasts”, as such term is defined
The following defined terms shall apply for purposes of the foregoing:.

- . “Project Balance Test Coverage Amount” shall mean an amount, determined as of any

© date, equal to (A) $21,000,000 reduced by (B) the sum of the amounts set forth below with

respect t each of the residential buildings in the Project which, on or before the date of

determination, have been leased to TGC pursuant to the Master Lease or delivered to and

- accepted by TGC; provided, however, that the Project Balance Test Coverage Amount shall at all
times be no less than $9,000,000. The amounts described in clause (B) above are as follows:

_ : Reduction in Pfoj ect A' = o
Building Reference. = Balance Test Coverage - o
- T Amount
Residential Building 1.1 " $1,200,000
Residential Building 1.2 1,200,000
Residential Building 13 1,200,000
Residentia] Building 1.4 1,200,000
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Residential Building 2.1 " 1,200,000
Residential Building22 - 1,200,000
 Residential Building23 . 1,200,000
Residgnﬁamuﬂdmgz.es‘ .. 1,200,000
 Extended Care1 1,200,000
Extended Care2 1,200,000
Total o " $12,000,000

“Projected Remaining Entrance Deposits™ shall mean the entrance deposits projected

* to be received by Borrower based on entrance deposits for similar type units which have been

sold or settled ag of the date of determination and other applicable assumptions reflected in the

- proforma development budgets included in the Development Plan and the Phase Plans then in
effect affecting the projected entrance deposits to be received for the Project. ' -
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EXH]BIT H

BORROWER ESTOPPEL CERTIFICATE

- THIS BORROWER’S ESTOPPEL CERTIFICATE (“Cernﬁcate ")is gwen‘thrs

~ day of s ____, by KANSAS CAMPUS, LLC, a Maryland limited liability company
(“Borrower™) in favor of MSRESS III KANSAS CAMPUS L.P,a Delaware hmrted liability
company (“Lender”) ' _ .

A Pursuant to the terms and condrtrons of that certam Loan Agreement (“Agreement”)
- dated April 3, 2007, Lender loaned to Borrower certam amounts more parhcularly described in-
the Agreement. : o : : §

" B.-  Pursvant to the terms and condrtlons"‘of the Agreement, Lender has’reques
Borrower execute and dehver this Cemﬁcate w1th respect to the Agreement:m

NOW, THEREFORE, in consrderatlon of the above premises, the Borrower, hereby -

'makes the following statements for the beneﬁt of Lender; : - X

. 1. The copy of the Agreement and all amendments if any, attached hereto and made

. a part hereof as Exhibit Exhibit A is a true, correct and complete copy of the; Agreement, which

" Agreement is in full force and effect as of the date hereof, and has not been modrﬁed or
amended. . . L

2, The Agreement sets forth the entire agreement between the Lender and the
. Borrower relatmg to the loan described therem. e

o : 3. There exist no uncured or outstandmg defaults or events of default under the
Agreement, or events which, with the passage of time, and the giving of notlce, or both, would
be a default or event of default under the Agreement. : :

S 4, No notice of terrmnatlon has been gtven by Lender or Borrower w1th respect to
- the Agreement L

s, All payments due the Lender under the Agreement through and mc]udmg the date
“hereof have been made, mc]udmg the monthly payment of interest for the penod of
to ___in the amount of $ o

6. As of the date hereof, the monthly interest on the Mezzanine Loan under the
- Agreementis ' P

. There are no dxsputes between the Lender and the Borrower wrth respect to any
. sum due under the Agreement or with respect to any provision of the Agreement.
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8. The Borrower represents and warrants that (a) all condltxons and requirements to
be undertalcen by Lender under the Agreement have been completed and complied with, and (b) -

Borrower has no offsets, counterclaims or defenses with respect to its obhgatlons under the
Agrcement. ‘

9. | The Borrower understands and acknowledges that Lender is relymg upon the

' representations set forth in this Certificate, and may tely thereon in connecuon with the
ass1gnment of the Agreement to

IN TESTIMONY WHEREOF, witness the signature of the Borrower as of the day and
year first set forth above ‘ . :

L e ~ KANSAS CAMZPUS LLC aMaryland lmmed

: habﬂlty company

By:  Erickson Retirement Communities,
LLC, a Maryland limited liability
company, its Sole Member

By:.
* Gerald F. Doherty,
Executwe Vice President and
" General Counsel
" 'STATE OF MARYLAND

COUNTY OF BALTIMORE

On tlus the day of 20 before me, the under51gned officer, personally appeared
s who acknowledged himself/herself to be the Executive Vice

o 'Premdent and General Counsel for ERICKSON RETIREMENT COMMUNITIES, LLC, a
. Maryland limited liability company, as Sole Member of KANSAS CAMPUS, LLC, aMaryland
~ limited Hability company, and that he/she, as such Executive Vice Pre51dent and General

Counsel being authorized so to do, executed the foregoing instrument for the purposes therein

- contamed, by signing the name of the company by hlmself/herself as such officer.

- ’ o ~ Notary Public, State of Maryland
(NOTARY SEAL) N - Printed Name:
- ' ' Notary Commission No.:

. My Commission Expires:
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_Kansas Campus, LLC
Pro Forma Project Summary
March 29 2007
Thro_ugh 2016 . .
o0 : Comm Fins thru 2018

_ Proforma
Project Totais

ol . . .
Net Operaﬂn:g Leass , . 11,671,838
Eritrance Deposlts . : . 316,288477
Workling Capltal Loan Paymant o : ) 17,314,603 .
Total Funds B ____.348,184,718

Hard Constm:‘.llon Costs (Construction Fees included, - 183 188,057
- Soft Costis . '

" Architecturs , 10,620,478 ‘
Engingering . 3,484,207
Fees, Permits o o . .4,951,054

- Buflders Risk ' - 848,153

Deparlmentel c::sﬁ . ' . ' 37,297,085

, . 20,252,448

Property Taxas (Land Oonyy '~ . . o 625,641

FFAE (Miirkting Center) . E 1,175,730
Contlngency (3% of Hard Costs) o __ - 5,303,834 .
Total ‘Dlrect Costs . . 247,552,361

uueet Margln (Excludlng Flnencing & lndlract Costs) ) 100,632,368

DlractMnrgln% - . . 40.65%

L lrileresl Expense (Canstruction Loan’ } - . 24,879,684 .
Interest Expense (CNL) A . : : 10,500,000-
Initerest on Tax Excemp! Bond _ ) 6,877,000

‘Outside Legal Feas . . ’ 1,081,823
Flnehcing Costs/Other- . . 1,680,627
**Warking .Caplta! Loan to Community . 20,548,527

- Sub TFota} Financing Costs. : . . 74547272
"+ - Total Direct-& Financing Costs : 322,009,622
.~Contrlbutlon Cumulative Cash (Excludlng otherlm = - 26,085,008

coptrlbutlon'Margln. ‘ L 6.10%
N*" .

-
o Lot e

Other: Indlrect Cbbts
Devslopment Fees (5% of Entrance Depoalls) : 15,084,624

' Tuuu Othel: indirect Costs R © 15,984,024
- Total Costs - - 338,084,548

Projé::'t Mirgin Cumulative Cash - e ' 10,120,172
. Plus Estlmated Purchase Price . 61,000,000
Ad]usled_Margln Post Puréhase . ) j 71,120,172

M‘.n;rglﬂ as % of Total Révem:ns . E 2.01%.

Financing Structurg . , '
Maximum.Borrowing : : $56,008,000
Invaster Equlty , . : $15,000,000
- |Speclal Tex District Bom o $14,850,000
- |LOG Interest Rate ’ ’ . . X
) Equlty'Rata

Averaga Abso:p!!on per Monih:
y .
RG 1.0 (SNFIALF)

Total Unltb '

Y \Departmenfs\neve!opmenl Flnance\Projects\Predevelopmenl\BY REGION\MIDWEST\Kansas\KANSAs Proformas\aasa
Proforma\Kansas Base Proforma_update cost Updeted as of Dec 2008 old comm 2016a
. B8.5% RB1.2MarDBa.xIsConsol Rec3/20/20071:42 PM .
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EXHIBITJ

QUALIFIED TRANSFEREE

. “Qualified Trahsfe;ee” shall mean- ’

(a) an insurance company, bank, savings and loan association, investment bank,
 trust company, commercial credit corporation, pension plan, pension fund, pension fund
. advisory firm, mutual fund, real estate investment fund or governmental entity or plan; or

‘ ‘ , Ce o C T el .

: (b) an investment company, money management firm or “qualified institutional
buyer” within the meaning of Rule 144A under the Securities Act of 1933, as amended,
-which regularly engages in the business of making or owning real ‘estate loans or.
investments, or an “institutional accredited investor” within the meaning of Regulation D

~ of the Securities Act 0f 1933, as amended; or
. . . ‘*%,j;: S v ) : ,:, »u = . . .
. (c) a Person that is.otherwise a Qualified Transferee but that is acting in an
' ‘agency capacity for a syndicate of lenders where at Agreement 51% (by loan balance
owned) of the. lenders in such syndicate are otherwise Qualified Transferees under
clauses (a) through (c) above;or -~ %0 . co T e B :

(d) an'institution substantially similar to any of the foregoing; or

) . (€) an investment fund, limited liability company, limited partnership or general .
. partnership where a nationally recognized manager of investment funds, which is a

. Qualified Transferee, acts at the general partuer, managing member or fund mqnagér; or

'(f) any entity Controlled by or Controlling, or under common Control (each term,
as defined below) with, any of the entities described in clauses () through (d) of this

~definition, o e

provided, that, in case of each of clauses (a) through () of this definition, such party has at least
$600,000,000 in total assets (in name or under management) and (except with respect to a
pension advisory firm, asset-manager, or similar fiduciary) at least™ $200,000,000 in
capital/statutory surplus or shareholder’s equity, and except with respect to a pension advisory
firm, asset manager or similar fiduciary, is regularly engaged in the business of making or
owning commercial real estate Ioans (or interests therein) or investments, R '

For purposes of this definition only, “Control” means the ownership, directly or
- indirectly, in the aggregate of more than fifty percent (50%) of the beneficial ownership interests
of an entity and the possession, directly or indirectly, of the power to direct or cause the direction
of the management or policies of an entity, whether through the ability to exercise voting power,
by contract or.otherwise, and “Controlled” and “Controlling” having meanings ‘correlative
thereto. - : ' o : IS
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MORTGAGE, ASSIGNMENT OF RENTS AND LEASES,
" SECURITY AGREEMENT AND FIXTURE FILING

KANSAS CAMPUS LLC,
a Ma.ryland limited hab1hty company -

(Mortgagor)
to. -

. MSRESS I KANSAS CAMPUS, L.P.,
: a Delaware limited partnership -

- (Mortgagée)

- April3,2007

- DRAFI‘ED BY AND WHEN RECORDED, RETURN TO;
100 Light Street, 13th Floor

.+, . Baltimore, Maryland 21202-3268
! . Attention: Mark Pollak, Esquire

EXHIBIT

i«

US1DOCS 612230763
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" MORTGAGE ASSIGNML'NT OF RENTS AND LEASES
- SECURITY AGREEMENT A.ND FIXTURE FILING

R THIS MORTGAGE ASSIGNMENT OF RENTS AND LEASES 'SECURITY
AGREEMENT AND FIXTURE FILING (this “Mortgage™) is made as of the ‘3rd' day of

) Apnl, 2007, by KANSAS - CAMPUS, LLC, a Maryland limited hablhty company (the
“Mortgagor”), in favor of MSRESS III KANSAS CAMPUS, L.P. a' Delaware limited
partnership (the “Mortgagee”™) for itself and on behalf of any successor holders of the Mezzamne
Note secured hereby and hereaﬁer deﬁned. :

: _ Mortgagee agreed to loan to Mortgagor the sum of Twenty-Flve Million Dollars ($25 000 000)
(the “Mezzanine Loan™) on the terms and conditions more particularly set forth therein and in"
" the promlssory Mezzamne Note dehvered szmultaneously therethh (the “Mezznnine Not ')
. B. . The Mortgagor intends to use the proceeds of the Mezzamne Loan to ﬁnance the -
 construction and development of a retirement community (the “Retirement Community") on
. the Land (hereinafter defined). The Retirement Community will be leased to and operated by
Tallgrass Creek, Inc., a Maryland non-stock corporatmn “TGC™).

C. - Asaconditionto Mortgagee § agreent to make the Mezzanine Loan,‘ :
Mortgagee has requued that the payment of the Mezzanine Note be secured by, among other
things, this Mortgage. This Mortgage secures (a) the payment of all sums due to the Mortgagee

" by the Mortgagor according to the terms of any of the Security Documents (hereinafter defined),
(®b) the Mortgagor’s obligations with respect to future advances, which may be made by the
Mortgagee for any reason and (c) the performance of, and compliance with, all of the obhgatlons

. of the Mortgagor (express or nnphed) contamed in-the Security Documenty, = -2+

. NOwW THEREFORE in cons1derat10n for the making of the Mezzamne Loan by
Mortgagee and the covenants; representahons and warranties set forth in tlns Mortgage,
' Mortgagor hereby agrees as follows

© SECTION 1. DEFINITIONS. Whenever cap1tahzed in this Mortgage the followmg
. terms shall have the meaning given in this Secnon 1, unless thé context clearly indicates a
contrary intent. .

_ ~LL -Encumbrances: All liens, mortgages, rights, leases, restrictions',f easemenrs, deeds
. ‘of trust, covenants, agreements, rights of way, rights of redemption,-security interests,
conditional sales agreernents land mstallment contracts, optlons and all other burdens or
charges. : : e :
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12  Environmental Requirements: Any federal, state, regional, county or local law,
- statute, ordinance, rule or regulation; or court administrative order or decree; or private
a agreement, which requires special handling; collection, storage, treatment, disposal or removal of
" any materials located in or on or about the Property, or which concerns public health, safety, or
- ‘the environment, including, without limitation, relating to (i) releases, discharges, emissions, or -
- disposals to air, water, land or ground water, (ii) the withdrawal or use of ground water and
(iii) the exposure of persons to toxic, ‘hazardous ‘or other controlled, prohibrted or regulated
* substances.- . : .

N 13 Event of Defanlt: .'Any- one-or more of the events described in Section 8.01

©. .. 14 - [Insurance and Condemnation Proceeds. All of the items described in Section . °
. ‘1.5 Land' The land consistxng of approxxmately 65 -acres located at 7100. W. 141%

Street in_Overland Park, Johnson County, Kansas, which is more partlcularly descnbed in
Exhibrt A attached to this Mortgage and mcorporated by. reference herein.

) 1 6  Mezzanine Note: The Promissory Mezzanine Note -of even date herewith payable
‘to the Mortgagee by the Mortgagor evidencing the Mezzanine Loan in the face amount of
.~ Twenty-Five Million Dollars’ ($25,000,000.00), including all current. and future replacements
) supplements amendments and attachments thereto.

1.7 Mortgag This instrament, including. all current and future supplements, '

Q amendments and attachments thereto.

1.8 ortgage MSRESS HI Kansas Campus LP., a Delaware limited partnershrp,
" its successors and assigns, and any subsequent holders of the Mezzamne Note. -

) 1.9 , Mortgagor: Kansas Campus, LLC, its successors and assigns.-

_ 1. ]0 Perrmtted Encumbrances: Those ‘exceptions, 1f any, which appear in the title
policy insuring the interest of the Mortgagee hereunder, or any encumbrance hereinafter
' approved in wntmg by Mortgagee. ~

l 11 - Project; - The term “Pro;ect” shall have the meamng set forth in the Mezzanine

i " Loan Agreement.

o L12 PrO]ect Documents: The term “Pro;ect Documents” shall have the meamng set
forth in the Mezzamne Loan Agreement. : : .

- ‘1.13 M Allofthepropertydescn"bedeechonsZ1 22 23 and24

1l14 Personal Property: All of the personal property angl.ﬁxtures described in Section
220 ’ ~ ‘ o '

115 Real Property: All of the real property descn'bed in Section 2.1.
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116 Rents All of the rénts, earmngs proceeds accounts, geneml tangib and
othernghts descnbedm Sectlon2.3 i e Ak

L 17 ‘Security: Document The term “Secunty Documents” includesvthe Mezzamne "
 Loan Agreement, the Mezzanine Note and each other document mcluded m the meanmg set
- forth in the Mezzamne Loan Agreement. S Bt toy W

SECTION 2. GRANT -

2.1 Real Prop_m The Mortgagor in cons1deratlon of the Mortgagee makmg the
Mezzanine Loan to the Mortgagor and other valuable consideration, the recelpt and sufficiency.
of which are hereby acknowledged, and mtendmg to be legally bound,” hereby ‘mortgages,

. warrants, grants, bargains, sells, conveys and assigns to the-Mortgagee all of its nght, title and

. interest in and to the Land described more particularly in Exhibit A attached hereto as a part

.. hereof, together, with (a) all buildmgs and 1mprovements now or hereafter located on the. Land,
(b) all rights, rights of way, air rights, npanan tights, franchises, licenses, easements tenements, ‘
hereditaments, appurtenances, accessions and ‘other rights and pnvrleges now or hereafter
belonging to the Land or the buildings and improvements thereupon, now "owned or hereafter’
acquired by the Mortgagor (hereinafter coIlecttvely referred to as the “Real P. 'ope"rty”), subJect'
to the Perm1tted Encumbrances b% ’

2.2 Personal Propm and leturg The Moxtgagor further grants and’ assrgns to the ’
Mortgagee a secunty interest in, all of the Mortgagor’s interest in all of the machines, apparatus,
 equipment (including, without limitation, embedded soﬁware), fixtures and articles of personal
property now: or hereafter located .on the Land or in any improvements .thereon, including -
* without limitation all furniture, fixtures, equipment and building materials ‘acquired with the
proceeds of the Mezzanine Loan, and all the right, title and interest of the Mortgagor in and to
.any of such property which may. be subject to any fitle retention or security agreement or
instrument having pnonty over ﬂns Mortgage (heremaﬂer collectrvely referred to as the
' "‘Personnl Property™. = = -

. . 23 . Rents and Other R1ghts The Mortgagor further grants and assfgns to 'the
Mortgagee all of the Mortgagor’s interest in (a) all rents, profits, royalties, issues, revenues,
income, proceeds, earnings and products generated by or arising out of the Property and all
accounts receivable arising in connection with the Property and all contracts for the use and
occupancy of all or any portion of the Property (including but not limited to agreements with the

_residents of the Retirement Community), all contracts of sele for all or any portion of the
Property, and all deposits to secure performance by contract purchasers for.all or any portion of

.~ the Property, (b) all of the general ‘intangibles, actions, nghts in action, estate, right, title, use,
- claim and demand of every nature whatsoever, at Iaw or in equity, which the Mortgagor may
now have or may hereafter acquire in and to the Property, and (c) all right, title and interest of

" . the Mortgagor in and to all extensions, betterments, renewals, substitutes and replacements of,
and all addrhons and appurtenances to, the Property, hereafter acquired by or released to the
Mortgagor, or constructed, assembled or placed by or for the Mortgagor on the Property, and all
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conversions of the secunty constrtuted thereby (heremaﬁer collectively referred to as the
“Rents”) : :

2.4 Insurance Policies and Condemnation Awards. The Mortgagor further grants and - .

‘assigns to the Mortgagee all insurance policies and insurance proceeds pertmmng to the Property -
“and all awards or payments, including interest thereon and the right to receive the same, which

may be made with tespect to any of the Property as a result of any taking or any injury to or

. decrease in the value of the Property (heremaﬁer collectlvely referred to as the “Insurance and

Condemnatlon Proceeds")

2 5 ecung[ Interest Under ‘the Uniform Commerc1a1 Code Any portion of the

r Property which by law 'is or may be real property shall be deemed to be a part of the Real
. Property for the purposes of this Mortgage. The remainder of the Property shall be subject to the " -
- Kansas Uniform Commercial Code as now or hereafter in effect (hereinafter referred to as the

“Uniform Commercial Code”) and this ‘Mortgage shall constitute a Security Agreement with

. fespect thereto. The Mortgagor hereby. grants to.the Mortgagee a security interest in that portion '

of the Property not deemed a part of the Real Property for the purpose of securing performance

- of all of the Mortgagor’s obligations under the Security Documents.  With respect to such
- security interest (a) the Mortgagee may. exercise all rights. granted or to be granted a secured ..

party under the Uniform Commercial Code and (b) upon the occurrence of an Event of Default

. the Mortgagee shall have a right of possession superior to any right of possession of the

Mortgagor or any person claiming through or on behalf of the Mortgagor. - The Mortgagor shall

_ execute and file such financing statements and other security agreements ‘as the Mortgagee shall

require from time to time with respect to personal property and fixtures included in the Property.

" Upon any failure by the Mortgagor to do so, the Mortgagee may execute, record and file all such

- financing statements and other security agreements for and in the name of the Mortgagor and the

" Mortgagor hereby irrevocably appoints the Mortgagee the agent and attorney-in-fact of the

.".. Mortgagor to do so. The Mortgagor agrees to pay any and all filing and recordmg fees or other -
“charges with respect to such documents. Further, to the extent permitted by applicable laws, the

. Mortgagee may file, without any Mortgagor's signature, one or more financing statements or

other notices dxsclosmg the Mortgagee’s liens and other: security interests, All financing

statements .and notices may describe the Mortgagee’s collateral as all assets or-all personal

property of Mortgagor. Notwithstanding the filing of such “all assets™ financing statements, the

~ scope of the Mortgagee’s liens and security interests with respect to the collateral shall be - -
' 'govemed by the grantmg language of the Security Documents : '

SECTION 3. HABENDUM CLAUSE AND DEFEASAN CES

To HAVE AND TO HOLD the Property unto thé Mortgagee, and its successors and
assigns forever, and Mortgagor ‘does hereby bind itself, its successors: and assigns, to

'~ WARRANT AND FOREVER DEFEND the title to the Property unto the Mortgagee and its

successors and assigns, against every person whomsoever lawfully claiming or to claim the same
or any part thereof Al right, title and interest of the Mortgagor 'in and to all extensions,
improvements, betterments, renewals, substitutes and replacements of, and all additions and
appurtenances to the Property hereafter acquired by, or released to, the Mortgagor or constructed,

- assembled or placed by the Mortgagor on the Real Property, and all conversions of the security

consututed thereby, mmedrately upon. such acqmsmon, release constructlon, assemblmg,

4
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placement or conversion, as the case may be, and in each such case, wrthout any further

mortgage, pledge, conveyance, assignment or other act by the Mortgagor, shall become subject
to the lien of this Mortgage as fully and completely, and with the same effect, as though now

-owned by the Mortgagor and specifically described herein. Notwithstanding the’ foregoing, the
" Mortgagor shall, at its own cost, make, execute, aeknowledge, deliver and record any and all

-such further acts, deeds, conveyances, mortgages, notices of as51gnment, transfers, assurances
" and other documents as the Mortgagee shall from time to time require for better assuring,
._conveying, assigning, transfernng and confirming unto the Mortgagee of the Property and the

other rights hereby conveyed or assigned or intended now or hereafter so to be, or which the

- Mortgagor may be or may hereafter become bound to convey or assign for carrying out the

intention of facilitating the -performance of the terms of this Mortgage. . ‘In addition, the.
Mortgagor hereby ‘agrees that this Mortgage is a security agreement under the Uniform
‘Commercial Code and creates in the Mortgagee a security interest thereunder i m, among other

‘things, all Personal Property, Insurance and Condemnation Proceeds and Rents. This Mortgage -

shall be' effective as a financing statement pursuant to the Uniform- Commercral Code. - The
Mortgagor shall, at jts own cost and expense, execute, deliver and file any financing statements,
continiation cerhﬁcates and other documents the Mortgagee may require from time to time to’

perfect and maintain in faver of the Mortgagee a security interest under the Uniform Commercial
Code in such Personal Property, Insurance and Condemnation Proceeds apd Rents Without -

limiting the generality of any of the foregoing, the Mortgagor hereby irrevocably appomts the -

Mortgagee attorney-in-fact, ‘coupled with an interest, for the Mortgagor to execute, deliver and

“file any of the documents referred to heremabove for and on behalf of the Mortgagor. :

Provrded always, and these presents are upon this express condmon, that 1f the Mortgagor
or -its-successors or assigns shall well and truly -pay or cause-to be paid, in full, unto the
Mortgagee, its successors or assxgns, the obligations secured by this Mortgage, and otherwise
perform the Mortgagor’s -respective obligations under the Security Documents to which the.
Mortgagor is a party, then this Mortgage, and the estate hereby granted, shall cease, terminate

_ and be void, and the Mortgagee shall furnish to the Mortgagor a satisfaction of this Mortgage in .
- proper form for recording, but Mortgagee shall not be required to bear any expense ‘or cost in
. connection Wlﬂl such sahsfachon or the recordmg thereof. -

Tlns Mortgage secures, inter alia, present and future advances made: by the Mortgagee

" pursuant to the Security Documents, including, without limitation, advances made to enable

completion of the Project, plus accrued and unpaid interest. The priority of such future advances
shall relate back to the date of this Mortgage, or to such later date as required by applicable law,
This Mortgage also secures advances made by the Mortgagee with Tespect to the Property for the °

. payment of taxes, assessments, maintenance charges, and insurance premiums, costs incurred by
. the Mortgagee for the protection of the Property or the lien of this Mortgage, mcludmg attorneys’

fees, and expenses incurred by the Mortgagee by reason of the occurrence of an Event of Default .
hereunder, including attorneys® fees, and the prority of such advances, costs and expenses shall
also relate back to the date of this Mortgage, or to such later date as required by applicable law.

‘This Mortgage secures fiture advances under the Mezzanine Note pursuant to K.S.A. § 58-2336.

The maximum -principal amount that may be secured by this Mortgage is $25,000,000.00;
provided that in no event shall Mortgagee be obligated to advance to or for the beneﬁt of
Mortgagor in excess of the stated prmcrpal amount of the Mezzamne Note.
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, The Mezzanine Loan Agreement is hereby moorporated herein by this referénce as fully .
and ‘with the same effect as if set forth herein at léength. This Mortgage secures. all funds -

" advanced pursuant to the Mezzanine Loan Agreement (which advances shall constitute part of
- the indebfedness evidenced by the Mezzanine Note, ‘whether more or less than the principal

amount stated in the Mezzanine Note) and the punctual performance, observance and payment

by the Mortgagor of all of the requirements of the Mezzanine Loan Agreement and-the - - .

Mezzanine Note to be performed, observed or pald by the Mortgagor.- In the event of express

-and direct contradiction between any of the- provxsmns of the Mezzanine Loan Agreement and
" any of the provisions contained herein, then the provisions contained in the Mezzanine Loan
. Agreement shall control. Any warranties, representahons and agreements made in the
. Mezzanine Loan Agreement by the Mortgagor sha]l survwe the executlon and recordmg of thrs ,
- Mortgage and shall not rnerge Lierein. - : B

SECTION 4. REPRESENTATIONS AND WARRANT IES"

. 4l Warrangg of Title and Further Assurances. The Mortgagor warrants that the

. Mortgagor is lawfully seized of an indefeasible fee simple estate in the Property free and clearof - -
*- . all encumbrances (except for Permitted Encumbrances), and that it has the right and authority to
" convey the Property and warrants specially title to_ the Property and that it will execute such )

- further assurances as may be requested. The Mortgagor further covenants that the lien created . . . . .

-~ hereby is.and will be maintained as a third lien upon the Property, sub_]ect only to the lien of the : -

Construction Loan and the Commumty Loan (as such cap1tahzed terms are deﬁned in the '

Mezzanme Loan Agreement)

" SECTIONS. COVENANTS, chﬁTs,'AND DUTIES OF MORTGAGOR .
GENERALLY | ‘

5 1 ' Covenant to Pax Obhgatlons and to Perform Obhgahons Under the Terms of the -

a ocung Documents The Mortgagor covenants that it will punctually (a) pay or cause to be paid

to the Mortgagee all amounts due under the Security Documents executed by the Mortgagor,

" .. .which includes the principal and interest of the Mezzanine Loan and all other costs and

indebtedness secured hereby, according to the terms of the Security Documents executed by the

' . Mortgagor; (b) perform and satisfy all other obligations of the Mortgagor under the Secunty
." Documents; () construct the Project in accordance w1th the terms of the Secunty Documents.

5.2 Escrow Account. At the Mortgagee’s ophon, the Mortgagor agrees that.

5.02.1 Upon wntten request of the Mortgagee, the Mortgagor will pay to- the :
Mortgagee monthly installments, each of which shall be equal to one-twelfth (1/12th) of the sum
of (a) the estimated annual premjums for all insurance policies required by Sections 7.1 and 7.2,

" and (b) the estimated annual taxes, assessments and governmental charges pertaining to the

Property, to be held by the Mortgagee in an escrow account established with the Mortgagee (the

" “Escrow Account”) and disbursed by the Mortgagee to pay insurance premmms as they become

due and taxes, assessments and governmental charges before any penalty or interest shall accrue
thereon.. Any Escrow Account established in accordance with this Section 5.2 shall be
maintained and disbursed in accordance with the terms of the Special Improvement Financing
Documents (as defined in the Mezzanine Loan Agreement). Estimates are to be made solely by
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the Mortgagee in-its reasonable determmatron and payments shall be made on the day of the
month designated by the Mortgagee. No interest shall be payable by the Mortgagee on the
Escrow Actount unless, and then only to the extent that, applicable law shall otherwise require.

+ Al overpayments to the Escrow Account shall be applied to reduce future payments to the

Escrow Account, if any, or shall be retumed to the Mortgagor, at the sole dlscretlon of the

5.02.2 Upon the request of the Mortgagee, the Mortgagor shall pay such

. additional sums into the Escrow Account as the Mortgagee determines. are necessary, so that one
‘month prior to the date the Mortgagee is reguired to make payments of insurance premiums, or

taxes, assessments or governmental: charges, as the case may ‘be, payinents can be made therefor
out of the Escrow Account. S S

-.5.02.3. The Mortgagor hereby grants the Mortgagee a secunty mterestm the sums

'_on depomt in the Escrow Account to secure the obligations secured hereby, and upon the

occurrence of an Event of Default, the Mortgagee may, unless prohibiteéd. by applicable law,
apply the balance of the Escrow Account to operate the Property or to satisfy the Mortgagor’s .

, obhgatrons under the Secunty Documents, as the Mortgagee may elect.

53 Comphance Wxth Laws The Mortgagor shall comply with all laws a breach of

. which would adversely affect (2) the financial condition of the Mortgagor, (b) the ability to use .
N buildings and other improvements on the Land for the purposes for which they were desrgned or
intended, (c) the value or status of the Property; or (d) the value or status of the Mortgagee s title

to the Property

5 4 . Changes in Applicable Tax Laws. In the event (a) any law is hereafter enacted

which imposes a tax upon the Mezzanine Loan, any of the Security’ Documents, or the ;
_transactions evidenced or contemplated by any of the Security Documents, or (b) any law nowin '
. - force goveming the taxation of inortgages, debts secured by mortgages, or the manner of ,
.- collecting any such tax, shall be changed or modified, in any manner, so as to impose a tax.upon =
. the Mezzanine Loan, any of the Security Documents, or the transactions. evidenced or

.contemplated by any of the Security Documents (including, without limitation, & requirement

that reveriue stamps be affixed tq any or al] of the Security Documents), the Mortgagor will.
promptly-pay any such tax. If the Mortgagor fails to.make prompt payment, or if any law either
prohibits .the Mortgagor from making the payment or would penalize the Mortgagee if the
Mortgagor makes the payment, then the failure, prohibition, or penalty, shall entitle ‘the

. Mortgagee, in accordance with the terms of the Mezzanine Loan Agreement, to declare the entire

unpard principal balance of the Mezzanme Ldan, together withi all accrued interest, prepayment
premium and any other amounts due, immediately. due and payable; provrded that if no Event of
Default has occurred, the Mortgagor shall thereupon bave thirty (30) days-to pay the entire

.amount due without penalty or prepayment premium. If an Event of Default has occurred and is -

continuing or if the Mortgagor fails to make payment in foll within thirty (30) days, then the
Mortgagee shall be entitled to exercise a11 nghts hereunder as though an Event of Default had
occurred. T . .
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''55  Certifications, Licenses, Permits, Etc.: The Mortgagor will obtain or cause to be
obtained all certifications, licenses, permits and governmental approvals as may be necessary or

: reqmred to complete the PI‘Q]eCt and operate the Retirement Commumty

S, 6 Sale of Assets, Consohdatlon, Merger, Etc Except as may be otherwise
expressly permitted by the Mezzanine.Loan Agreement, the Mortgagor shall not (a) sell, lease,

- transfer or otherwise’ dispose of its properties and -assets ‘with. a fair market value in excess of

$50,000 to any person, (b) consolidate with or- merge into any other entity, or permit another

. entity to merge into it, or acqulre :all or substanhally all- the properties-or -assets of any other
Ny person or entity, (c) enter into an arrangement, directly or indirectly, with any person whereby it

- or any of its subsidiaries or affiliates shall sell or transfer any property, real or personal, which is -
. used and useful in its business, whether now owned or hereafter acquired, and thereafter rent or :

lease such property or other property for substantially the same purpose or purposes as the

* property being sold or transferred, or (d) cause or consent to any change in its name, ownershlp

of member interests in the Mortgagor, or management or in the manner in which its business is
conducted. Notwithstanding the foregoing, Mortgagor shall be permitted to allow a transfer of
one percent or less of the membership interests in the Mortgagor to any entity which is wholly

- owned by Erickson Retirement Communities, LLC, provided that any such entity executes and

delivers a pledge of such membershlp mterests to Mortgagee

5.7. Dlsn-ibuhons, Etc: The Mortgagor wﬂl not pay. any income, bonuses proﬁts _

- ~salaries or fees to any of its members or make any distribution of cash or property to any of is. -
- members or affiliates thereof (including other partnerships or limited liability companies in
_which any of its members own an mterest) except as may be pcnmtted in the Mezzanme Loan
Agreemcnt. .

5 8 Reserved

5'.9 Further Assurances and Contmuatlon Statements The Mortgagor ﬁom tlme to
time will execute, acknowledge, deliver and record, at the Mortgagor’s sole cost and expense, all .

- .. further instruments, deeds, conveyances supplemental mortgages, assignments, financing
. statements, transfers and assurances as in the reasonable opinion of the Mortgagee s counsel may
. be necessary (a) to preserve, continue and protect the interest of the Mortgagee in the Property,

) to secure the rights and remedies of the Mortgagee under this Mortgage and the other
Securxty Documents. The Mortgagor, at the request of the Mortgagee, shall promptly file any

" continuation statements required by the Uniform Commercial Code to mamtam the lien on any

porhon of the Property sub_] ect to the Uniform Commercial Code.

5 10 Expenses. The Mortgagor shall reimburse the Mortgagee for any sums, including
reasonable attorney’s fees and expenses, incurred or expended by them (a) in connection with .
any action or proceeding to sustain the lien, security interest, priority, or validity of any Security

- Documents, (b) to protect, enforce, interpret, or construe any of their rights under the Security

Documents, (c) for any title examination or title insurance policy relating to the title to the
Property, or (d) for any other purpose contemplated by the Security Documents. The Mortgagor
shall, upon demand, pay all such sums together with interest thereon at the Default Interest Rate
defined in the Mezzanine Note accruing from the time the expense is paid. All such sums so

L expended by the Mortgagee shall be secured by this Mortgage. In any action or proceeding to
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foreclose this Mortgage or to recover or collect the Mezzanine Loan, the. provisions of law
' al]owmg the recovery of, costs, dwbursements and allowances shall be in addmon to the nghts :
" grven by tlns Section 5.10, ‘ . :

5.11 Environmental Requirements: The Mortgegor represents and ‘warrants to the .
. Mortgagee that except for the matters disclosed in the Environmental Reports (as defined in the
"Mezzanine Loan Agreement), copies of which have previously been provided to ‘Mortgagee,
there are'no hazardous substances on the Real Property, that.the Mortgagor has not utilized the
... Real Property, nor any part thereof, to treat, deposit, store, dispose of, or place any hazardous - .
" . substances, as.defined by 42 U.S.C.A. Section 9601(14) (“Bazardons Substances™); nor has the
- Mortgagor authorized any other person or entity to treat, deposit, store, dispose of, or place any -
.. Hazardous Substance on the Real Property, or any part thereof; and to the actual knowledge of
" the Mortgagor, and except as disclosed in the Environmental Reports, no other person or entity
has treated, deposited, stored, disposed -of; or placed any Hazardous Substance on the Real -
- Property or any part. thereof, except for paint and similar substances normally used in connection
with the proper construction of the Project and/or the maintenance and operation of the existing
. facilities on the Land, in quantities not exceeding those normally kept on hand at similar -
facilities, all of which are stored, used and disposed of in.compliance with all apphcable legal
' and Environmental Requirements. The Mortgagor further covenants and agrees to give written.
" notice to the Mortgagee immediately upon acquiring knowledge -of the existence of any
- condition relating to the Property which conshtutes a matenal threat to- the health, safety or’
. property of the Mortgagor or others. : : )

" The Mortgagor hereby ¢covenants and agrees that, if at any time it is determmed
that there are Environmental Materials (hereinafter defined) located on the Real Property, the
. - Mortgagor shall promptly take or cause to be taken, at its sole éxpense, such actions as may be
o necessary to- comply with all Environmental Requirements. The term - “Environmental
. Materials” means any materials which: (i) under any Environmental Requirements require
special handling in collection, storage,-treatment or. disposal, (ii)-are defined' as hazardous
‘material, hazardous substances or hazardous ‘waste under ‘the Resource Conservition and
. Recovery Act of 1976 (42 U.S.C.'Section 6901; et. seq.), the Comprehenswe -Environmental
- Response Compensation and ‘Liability of Act of 1980 (42 U.S.C. Section 9601 et seq.)
" (*CERCLA") or any similar federal law or laws of the state in which the Property is located, or
© (iii) are oil, petroléum products and their by-products. If the Mortgagor shall fail to take such
* action, the Mortgagee may make advances or payments towards performance or satisfaction of |
~. the seme but shall be under no obhgatxon to do so; and all sums so advanced or paid, including
- all sums advanced or paid in connection with any judicial or administrative investigation or
‘proceeding relating thereto, including, without limitation, reasonable attomeys® fees, fines, or
‘'ofhier penalty payments, shall be at once repayable by the Mortgagor and shall bear interest at the
Default Interest Rate defined in the Mezzanine Nofe or at the maximum interést rate which the -
Mortgagor may by law pay, whichever is lower, from the date the same shall become due and
payable until the date paid, and all sums so advanced or paid, with interest as aforesaid, shall
become a part of the indebtedness secured hereby The Mortgagor further covenants and agrees
that the Mortgagor shall, and shall cause others to, carry on the business and operations on the
Real Property so as to comply and rémain in compliance with all Environmental Requirements.
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The Mortgagor shall defend, indemnify and hold haImless the Mortgagee agamst any

. loss, cost or expense (including, without limitation, cleanup costs, and reasonable -attorneys’
fees) iricurred by the Mortgagee resulting from the presence on the Property at any time of any
Environmental Materials. This mdemmty shall. apply notwithstanding any negligent or other
. contributory.conduct by or on the part of any third parties and shall survive: (i) repayment of the
- Mezzanine Loan and the full release of the lien of this Mortgage; (ii) the extinguishment of the
lien by foreclosure, power of sale, or any other action; or (iii) the dehvery of a deed in lieu of

' foreclosure.

SECTION 6. RIGHTS AND DUTIES OF MORTGAGOR WITH RESPECT TO -
MANAGEMENT AAND USE OF THE PROPERTY .

- 6.1 . Control by the Mortoauor Unnl the happening of an Event of Default, the
~ Mortgagor shall have the nght to possess.and enjoy the Property and, except as prohlblted by the
Secunty Documents, to receive the Rents. -

6. 2 Management At all times the Mortgagor shall provxde competent and responsxble
* management to maintain and operate the Property. . _

"~ 6.3 Fmancml Statements Books and Records. The Mortgagor shall furnish-to the
. Mortgagee annual finangial and operating statements of the Mortgagor. ' Such statements shall
- show all items of income and expense for the operation of the Property, shall be certified by the
* Chief Financial Officer of the Mortgagor’s member and shall be prepared in accordance with -
 generally accepted accounting principles applied on a consistent basis. All such financial and
operating statements shall be supplied in draft form not later than ninety (90) days ‘after the close
of Mortgagor’s fiscal year prepared by a certified public’ accountant and in final form not later
-than one hundred twenty (120) days after the close of the Mortgagor’s fiscal year audited by a
firm of independent certified public accountants acceptable to the Mortgagee. The Mortgagor
- shall also provide the Mortgagee with copies of all federal, state and local tax returns and filings
within ten (10) days.of the date the same are filed. The Mortgagor shall deliver, and shall cause
Lessee to. deliver, to Mortgagee monthly financial statements on a consolidated and
- consohdatmg basis within thirty days after each calendar month, certified by the Chief Financial
* Officer of the Mortgagor’s scle member as to the accuracy thereof. The Mortgagor agrees to
- meke its books and records relating. to the opération of the.Property available for inspection by .
Mortgagee, upon request at any redsonable time, at the Mortgagor’s principal place of business
. or at such other location in the State of Maryland as the Mortgagee may reasonably request. This
_ paragraph shall be i in addrtxon to any other financial reporting prowsrons set forth in the Security
‘ .Documents : .

6.4 Restnctlon of Assipnment of Rents. The Mortgagor shall not asmgn the Rents
arising from the Property or-any part thereof or any interest therein without the prior written
consent of the Mortgagee, except as permitted by the Mezzamne Loan Apgreement, Any
attempted ass:gmnent, pledge hypothecatlon, or grant without such consent shall be null and
void. _ . .

6. 5 " Alterations and Improvements. The Mortgagor shall not make any structural
alterations or improvements on the Property except in accordance thh approved plans and _

10
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" speclﬁcahons submﬁed to and approved by the Mortgagee as prowded in the Mezzanine Loan

Agreement. All alterations or improvements shall be erected (a) in a good and workinanlike

" manner strictly in accordance with ‘all applicable law, (b) entirely on-the Land (c) without

encroaching upon any easement, right of way, or land of others, (d) so as not to violate any -

" applicable use, height, set-back or other apphcable restriction, and (e) without penmttmg any -

- mechanic’s lien to attach to the Property which is not being contested as permitted in Section.

“6.10. All alterations, additions, and improvements to the Property shall automancally be a part :

: _. of the Property and shall be subject to tlns Mortgage.

" 6. 6. Restrictions on Sale and Transfer of the Propem ‘The Mortgagor shall not penmt .

- the Property, or any part or portion thereof or any interest therein, to be transferred (whether by
" voluntary or involuntary conveyance, merger, operation of law, or otherwise), other than as may,

expressly be permrtted under the provisions of this Mortgage or the Mezzanine Loan Agreement,
without the prior written' consent of the Mortgagee required under. the Mezzanine Loan

o -Agreement. Any transferee of the Property or any part or portion thereof in fee simple, by virtue
. of its. acceptance of the transfer, shall (without in any wey affecting the Mortgagor’s. habxhty

. under the Security Documents) .be conclusively deemed to have agreed to assume primary

liability for the performance of the Mortgagor’s obligations under the Security Documents. The

-~ sale, assignment, transfer or.conveyance of any member interest in the Mortgagor shall be

.." deemed .a sale, assignment, transfer and conveyance ‘of the Property in contravention of the

provisions of this paragraph, and the sale, assignment, transfer or conveyance of member or

" other interest of any kind in any of the members of the Mortgagor shall be deemed a sale,

' assignment, transfer and conveyance of the Property in contravention of the provisions of this

paragraph. This section shall not apply to -any condemnation, any drsposmon permitted by

o * ‘Section 6.9 or any disposition by the Mortgagee by foreclosure hereunder or -as otberwxse
’ permltted by the Secunty Documents ‘

6.7 Restnchon on Bncumbranc&s The Mortgagor shall not allow any Encumbrances

~ on the Property except the Permitted Encumbrances. ‘The Mortgagor shall give the Mortgagee
.prompt notice of any default in or under any: Permitted Encumbrances. and any notice of |

foreclosure or threat of foreclosure. The Mortgagor shall comply with its obligations under all
Permitted Encumbrances. The Mortgagee may, at its election, satisfy any Encumbrance (other

‘than a Permitted Encumbrance not then in default), and the Mortgagor shall, on demand,

reimburse the Mortgagee for any sums advanced for such satisfaction together with interest at the
Default Interest Rate stated in the Mezzamne Note accruing from the date of satisfaction, whlch '

' . sums shall be secured hereby.

6 8  Maintenance, Waste, Repair and Ingpecnog The Mortgagor shall (a) keep and

" maintain the Property in good order, condition, and repair -and make, in a prompt-manner, all

equrpment replacements and repairs necessary to insure that the security for the Mezzanine Loan

* is not impaired; (b) not commit or suffer any waste of the Property; (c) promptly protect -and

conserve any portion of the Property remaining after any damage to, or partial destruction of, the
Property; (d) promptly repair, restore, replace or rebuild any portion of the Property which'is -
damaged or destroyed; (€) promptly restore the balance of the Property remaining after any

. condemnation; (f) permit the Mortgagee or its designees to inspect the Property at all reasonable

hmes and (g) not make any matenal change in the grade of the Property or permrt any matenal '

11
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excavanon of or on the Property, except as required for utrhty easements and in coxmectron Wlth
i 1mprovements contemplated in the Mezzanine Loan Agreement.

6. 9 Removal and Replacement of Equipment and Improvements. Except for actions

taken in connection with the preparation of the Property for the construction of the Project, no
. part of the Property, except supplies consumed or raw materials, work in progress and finished
~ goods sold or transferred in the ordinary course of business operations as they are currently
conducted, shall be removed from the Land, demohshed, or materially altered without the prior
. *.written consent of the Mortgagee. The Mortgagor may, without consent and free from thé lien
" and security interest of this Mortgage, remove and dispose of any wormn out or obsolete fixtures :-
- or equipment which are a part of the Property, provided that prior to or simultaneously with their
- removal, such fixtures and equipment shall be replaced with fixtures or equipment of equal or
", pgreater value. The replacement fixtures or equipment shall be free -of all Encumbrances, shall
. automatically be subject to the lien and security interest of this Mortgage, and shall automatically
be subject to the granting clauses hereof. Upon the sale of any removed fixtures and equipment
which are not replaced, the proceeds shall, at the.election of the Mortgagee, be applied as a
. prepayment of amounts guaranteed by the Mortgagor under the Security Documents, whether

* then due or not. All sales shall be conducted ina commercmlly reasonable manner.

. 6 10 . Taxes and Permitted Contests. The Mortgagor shall pay or cause to be paid: (a)
.. all taxes, assessments and other. governmental charges on or before the date any interest or
" penalty begins to -accrue or attach thereto; and- (b) all lawful claims which, if unpaid, might
become a len or charge upon the Property; provided, however, that the Mortgagor shall not be
' requrred to pay any taxes or claim the amount, validity or payment of which is bemg contested,
in good faith, by zppropriate legal proceedmgs, and so long as, in the sole opinion of the
- Mortgagee, no-part of the Property is in danger of being sold, forfeited or lost and the contest is
not impairing the security for the Mezzanine Loan. Upon payment thereof, the Mortgagor shall
promptly supply the Mortgagee with recelpts showing: the payment of the taxes or claim. :

6.11 Restnctrve Covenants, Zomng, etc. No restrictive covenant, zoning change, or

_ other restriction affecting the Property may be entered into, requested by or consented to by the

.. Mortgagor without-the prior Wntten consent of the Mortgagee, which consent shall not be
' unreasonably withheld. A

, 6. 12 Preservation of Appurtenances The Mortgagor will do all thmgs necessary to .
preserve intact and ummparred, all easements, appurtenances, and other mterests and rights in
favor of, or consl:ltutmg any portion of, the Property. -

SECT ION 7. lNSURANCE AND CONDEMNATION

7 1 Bm]der s Risk and Casua]g Insurance, At all times thdt any amounts are
guaranteed or owing by the Mortgagor under the Security Documents, the Mortgagor shall keep

.the Property insured for the benefit of the Mortgagor, the Mortgagee against loss or damage by
* either standard builder’s risk insurance or all-risk penl insurarice, as the Mortgagee may require *
from time to time. Such insurance shall be written in amounts equal to the greater of the total
" amount due and owing by the Mortgagor to the Mortgagee under the Security Documents, one
‘huindred percent (1 OO%) of the replacement value of the Property (excludmg land), or such other

12
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‘amount as may be approved by the Mortgagee. Such insurance shall be written in forms and by
companies satisfactory to the Mortgagee, and the losses thereunder shall be payable to the
Mortgagee alone and not to the Mortgagor and the Mortgagee, jointly. The policy or policies of
‘such insurance shall, if requested by the Mortgagee, be delivered to and retained by the
Mortgagee, and shall contain a standard New York Mortgagee Clause showing the loss, if any, as -
‘payable to the Mortgagee and shall require the insurer to give the Mortgagee at least thirty (30)
" . days” prior notice of its cancellation or nonrenewal of the policy or pohcles The Mortgagor
. shall provide the Mortgagee with recerpt evidencing the payment of all premiums due on such
: .pohcres The Mortgagor shall give the Mortgagee prompt notice of any loss covered by such
.msurance and the Mortgagee shall have the right (subject to the approval of the Mortgagor, so
long as no Event of Default has occurred) to adjust any loss covered by an insurance policy. All
" irionies received as payment for a loss covered by an insurarice policy (“Insurance Proceeds™)
* shall be paid over to the Mortgagee to be applied, at the option of the Mortgagee, either to the
prepayment of the indebtedness secured by the Mortgage or to the payment of other-charges or -
. expenses actually-incurred by the Mortgagor m the restoratron, reconstruchon, repmr, renovahon
or replacement of the Property : .

s

: 7 2 L1ab111m Insurarice. The Mortgagor w1ll at all times keep 1tself xnsured agamst
o ~hab1hty for damages arising ‘from any accident or casualty in or upon the Property by: '
‘maintaining comprehensive general public liability i insurance, the minimum limits of which shall
be One Million Dollars ($ 1,000,000) per occurrence and Two Million Dollars -($2,000,000) .in
" the aggregate, with a minimum Ten Million Dollars (810, 000 000) in excess hahxhty (umbrella
form) coverage per occurrence and in the aggregate o .

, 13 Contractors Insurance Dunng the constructlon of the 1mprovements, the
Mortgagor w1]1 cause all contractors and subcontractors (including the Moxtgagor if applicable)
. to.obtain and keep in effeéct (or seciire coverage itself) a contractors® liability inisurance policy or
pohcles in builders® all risk form, with loss payable endorsements acceptable to the Mortgagee,
“insuring the Project described in the Mezzanine Loan Agreement and all materials and supplies
* purchased with advances of the Mezzanine Loan, together with a policy or policies for Workers®
Compensation Insurance to the full extent required by the laws of the State of Kansas. Upon
* request, the Mortgagor shall provide the Mortgagee with ewdence satrsfactory to the Mortgagee .
' that all such insurance is in effect. _

' 7.4 Other Insurance. The Mortgagor may not take out sepa‘rate insurance concurrent.
in form or contributing in the event of loss with that required to be maintained under the above
paragraph unless the Mortgagee is included thereon as a named insured with losses payable to

. the Mortgagee as above provided The Mortgagor shall immediately notify the Mortgagee
_ whenever any such separate insurance is taken out and shall promptly dehver to the Mortgagee
the pohcy or policies of such insurance. .

Ifany of the Project on the Property are located in an area which has been identified as a

. non-m1mrna1 flood hazard area, the Mortgagor will keep the Property covered by flood insurance

- inan amount at Jeast equal to the full amount secured by this Mortgage or the mammum 11m1t of
coverage available for the Property ,
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" Unless a written waiver from the Mortgagee is obtained, the Mortgagor shall (a) keep all
of its insurable properties insured against all risks usually insured against by-persopns operating
like properties in the localities where the properties are located; and (b) maintain public liability

. insurance against claims for personal injury, death or property damage suffered by others upon
. or id or ebout any premises occupied by it or occurring as a result of its maintenance or operation
+ . of any automobiles, trucks or other vehicles or airplanes or other faciliti&_s or as a result of the -

. use of products sold by it or services rendered by it.

.- 7.5 = Condemnation_atid Allocation of Condemnation Awards,’ '_THé Mortga_gor,

' immediately upon obtaining knowledge of the institution of any proceeding for a condemnation,
. will notify the Mortgagee of such proceedings. The Mortgagee may participaté in any such

proceedings, and the Mortgagor will, from time to time, deliver to the Mortgagee all instruments

.requested by them to permit such participation. Any award or payment made as & result of any - "

taking shall be paid to the -Mortgagee, to be applied (a) if funds sufficient to restore the
remainder of the Property are available from such award or payment (together ‘with other funds.

- supplied or caused to be supplied by the Mortgagor) and no Event of Default is then outstandifig,

to the restoration of the remainder of the Property, or (b) if sufficient funds are ot available to-
restore the remainder of the Property, or an Event of Default is then outstanding, to prepayment

- of amounts guaranteed by the Mortgagor under the Security Documents, whether then due or not.

All moneys not utilized for the repair or restoration of the remainder of the Property shall be

" applied as a prepayment of amounts guaranteed by the Mortgagor under the Security Documents,
* whether then due or not, in inverse order of maturity. “The application of any ‘award ot payment -

as a prepayment of amounts due under the Mezzanine Note shall take effect only on the actual

"date of the receipt of the payment or ‘award by the Mortgagee. - In the event any payment or
* award is used to restore the Property, as aforesaid, the Mortgagee shall not be obligated to see to
: the proper allocation thereof, nor shall any amount so used be deemed a payment of any
‘indebtedness secured-by this Mortgage.. Payments or awards to be used for restoration purposes,

as aforesaid, shall be held by the Mortgagee and disbursed under such terms and conditions, o0 <

such persons, and at such times, as the Mortgagee may determine.
SECTION 8. DEFAULT |

8.1  Event of Default. The occurrence of any of the following shall constitute an . -

. Event of Default; -

' 8.01.1 Event of Default Under Other Security Documents.” An “Event of

o Default” (if so defined) occurs under a Security Document other than this Mortgage.

8.01.2 Insurance Provisions. The " failure of the Mortgagor to pérfor;n its

. . obligations set forth in Section 7 to keep the Property adequately and continually insured.

8.01.3 Receiver; Bankmiptcy. If the Mortgagor (a) applies for, or consents in
writing to, the appointment of a receiver, trustee, or liquidator for.it of the Property, or of all or,
substantially all of its assets, (b) files a voluntary petition in bankruptcy or admits in writing its
inability to pay its debts as they become due, (c) makes an -assignment for benefit of creditors,
(d) files a petition or an answer seeking a teorganization, composition, adjustment arrangement *

“ with creditors, or takes advantage of any insolvency I_a\v, (e) files an answer admitting the

14
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" material allegations of a petition filed against f in any Eanid'qptcy; reorganization; 'céﬁlﬁosiﬁon,
* adjustment, arrangement, or insolvency proceeding,

suit or proceeding, - . . :

" 8.01.4° Receiver; Bankruptcy (lg\}oluntm')v. If (a) any execﬁﬁon or éttachment

~ . levied against the assets of the Mortgagor is not set aside, discharged, or stayed within sixty (60)
~ days, (b) an order, judgment, or decree is entered by any court of competent jurisdiction on the
- application of a creditor, adjudicating the Mortgagor a bankrupt or insolvent, or appointing a

receiver, trustee, or liquidator for the Mortgagor of all or substantially all of its assets, or (c) an
order of relief is entered against the Mortgagor pursuant to any bankruptcy statute or law and

 such order, judgment, or decree continues unstayed and in effect for a period of sixty (60) days.

8.01.5 Assignment of Rents. Any attempted assignment by the Mortgagor of the .

< .
VT

8.01.6 Prohibited Transfer or Encumbrance. Any transfer or eve.ntm ;}foiaﬁon of

 Sections 6.5, 6.6, 6.70r 6.9.

* 8.01.7 Loss of License. “The loss of any material license orpermlt necessary for

_ the improvement, operation, occupancy, or use of the Property (whether such license or permit is

issued fo the Mortgagor or to another entity responsible for the operation of the Retirement
Community); : S . , e

‘ ~ 8.01.8° Defaults under Supérior Lieps. Any default by the Mortgagor under any
documents executed in connection with any superior liens against the Property, which default is

" not cured within any applicablé grace or cure period. -

T '8.01.9 Environriental kdg:uifements. Fiiiluré of fhie Mortgagof to éongi)ly_ withall
Environmental Requirements which is not cured within thirty (30) days after notice from ‘the

* 8.01.10 Other Defaults. The failure of the Mortgagor to perform or observe any

" of its obligations or covenants under this Mortgage not previously specifically referred to in this

Article 8, which failure continues for a period of thirty (30) days after. written notice to the )

. Mortgagor; provided, however, that the Mortgagee may, in its sole discretion, extend the cure:

period for any default upon the reasonable request of the Mortgagor in the event that the default
cannot be cured within the time set forth in this Mortgage ‘and the Mortgagor is diligently -
pursuing cure of the default. o ' BRI

. 8.01.11 Environmental Liens. .If the'EnvirdnmehtaIPrptection Agency. of the
United' States (“EPA”), or any other state or federal agency or any other person or entity

* (a) asserts or creates a lien upon ary .or all of the Property by reason. of the failure of the .

Mortgagor to comply with all Environmental Requirements or (b) commences an action or

- proceeding based on any claims against the Mortgagor, the Property, the Mortgagee for damages

or cleanup costs related to ‘the Mortgagor’s failure. to comply with all Environmental

‘Requirements, and in the case of such an action or proceeding Mortgagor is unsuccessful in

obtaining a disinissal of such action or proceeding within thirty (30) days but in any event prior
to the date any lien attaches to the Property. . T : '

15
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" 8.01.12 Future Advances IfMoxtgagor without the prior wntten approval of the

. Mortgagee, sends written notice to the Mortgagee which purports to limit the indebtedness
- secured by this Mortgage . and to release the obhgatlon of Mortgagee to make any addltlonal ,
S .advances to Mortgagor ' : . .

- 8.2. Payment or Performance by the Mortgagee. Upon the occurrence of any Event of

. Default, the Mortgagee may, at its option, make any ‘payments or take any other actions it deems -
 necessary or desirable to cure the Event of Default or conserve the Property. The Mortgagor

shall, upon demand, reimburse the Mortgagee for all sums so advancéd or expenses incurred by
the Mortgagee, together with interest at the Default Interest Rate stated i in the Mezzanine Note

- from the date of advance or payment of the same, which sums shall be secured by this Mortgage.
- The Mortgagee may enter upon the Property without prior notice to the Mortgagor or-judicial

process and may take any action to enforce their nghts under this Section 8.2 without habrhty to -
the Mortgagor .

8. 3 Complehon of Pr01ect. Upon the occurrence of an Event of Default, the

. Mortgagor agrees that the Mortgagee may, in addition to any other remedies availableto itandin .
" its sole discretion, (i) enter upon the Land and complete the Project in accordance with the
_‘Project Documents with such changes therein as the Mortgagee may deem appropriate, and

employ watchmen to protect the Property (i) at zmy time discontinue any work commenced in

... . respect of the Project, (iii) assume any or all confracts covered by any other contracts made by
- the Mortgagor relating to the construction or equipping of the Retirement Community.and take

over and use all or any part of the labor, materials, supplies and equipment contracted for by the

- Mortgagor,. (iv) engage builders, contractors, and others for the purpose of furnishing labor,
" materials and equipment in connection with the Project, and (v) pay, settle or compromise all -
- .. bills or claims that may become liens against the Property. - The Mortgagor shall be liable to the
- Mortgagee for all sums paid or incurred by Mortgagee to construct and. equip the Project whether

the same shall be paid or incurred pursuant to the provisions of this Section 8.3 or otherwise

* (such liabilities to be part of the Mortgagor’s obligations), and all payments made or liabilities
- incurred by.the Mortgagee hereunder of any kind whatsoever shall be paid by the Mortgagor to

the Mortgagee upon demand with interest at the Default Interest Rate provided in the Mezzanine

| . Note. For the purpose of exercising the rights granted by this Section, the Mortgagor hereby
. irrevocably constitutes and appoints the Mortgagee its true and lawful attomey-m-fact to

execute, acknowledge and deliver any instruments and to do and perform any acts in the pame - .
and on behalf of the Mortgagor. -

8 4  Possession by Mortgggee Upon the otcurrence of an Event of Default, the

* Mortgagee may enter upon and take possession of the Property with notice to the Mortgagor, but
- without judicial process or the appointment of a receiver. The Mortgagee may exclude all
~ persons from the Property and may proceed to operate the Property and receive all Rents. The

Mortgagee shall have the right as agent for the Mortgagor to operate the Property and carry on
the business of the Mortgagor, either i in the name of the Mortgagor or otherwise. The Mortgagee
shall not be liable to the Mortgagor for takmg possession of the Property, as aforesaid, nor shall .

* the Mortgagee be required to make repairs or replacements, and the Mortgagee shail be liable to

account only for Rents actually received by .the Mortgagee. All Rents collected by the

© Mortgagee shall be applied (a) first, to pay all expenses incurred in teking possession of the
 Property, (b) second, to pay costs and expenses to operate the Property and/or to comply with the

16
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terms of the Security Documents, including actual attomefs fees, (c) thu'd,to pejt all sums
secured by the Security Documents in the order of priority selected by the Mortgagee, and (d)

: fourth, with the ba]ance, if any, to the Mortgagor or such other person as may be enntled thereto .

FOR THE PURPOSE - OF OBTA]N]NG POSSDSSION OF THE

) .~PR0PI'J;RTY IF AN EVENT OF DEFAULT HEREUNDER OR:UNDER. THE
- MEZZANINE NOTE OR OTHER SECURITY DOCUMENTS HAS OCCURRED AND IS

CONTINUING, MORTGAGOR HEREBY AUTHORIZES AND EMPOWERS ANY

_ATTORNEY OF ANY COURT OF RECORD IN THE STATE OF KANSAS OR
'ELSEWHERE, AS ATTORNEY FOR MORTGAGOR AND ALL PERSONS CLAIMING °

UNDER OR THROUGH MORTGAGOR, TO APPEAR ‘FOR AND'- CONFESS
JUDGMENT IN EJECTMENT AGAINST MORTGAGOR FOR POSSESSION OF THE
PROPERTY AND TO APPEAR FOR AND CONFESS JUDGMENT AGAINST
MORTGAGOR, AND AGAINST ALL PERSONS CLAIMING UNDER OR. THROUGH -

. MORTGAGOR, IN FAVOR OF MORTGAGEE, FOR RECOVERY BY MORTGAGEE

OF POSSESSION THEREOF, FOR WHICH THIS MORTGAGE, OR A COPY

- THEREOF VERIFIED BY AFFIDAVIT, SHALL BE A SUFFICIENT WARRANT; AND
- THEREUPON A WRIT OF POSSESSION MAY IMMEDIATELY . ISSUE FOR

POSSESSION OF THE PROPERTY, WITHOUT ANY PRIOR "WRIT  OR

- PROCEEDING WHATSOEVER AND WITHOUT ANY STAY OF EXECUTION. IF

FOR ANY REASON AFTER SUCH ACTION HAS BEEN COMMENCED IT SHALL BE
DISCONTINUED, OR POSSESSION OF THE PROPERTY SHALL REMAIN IN OR BE
RESTORED TO MORTGAGOR, MORTGAGEE SHALL HAVE THE RIGHT FOR
THE SAME DEFAULT OR ANY SUBSEQUENT -DEFAULT TO BRING ONE OR
MORE FURTHER ACTIONS AS ABOVE PROVIDED TO RECOVER POSSESSION OF
THE PROPERTY. MORTGAGEE MAY CONFESS JUDGMENT:IN EJECTMENT

"THEREIN BEFORE OR AFTER THE INSTITUTION OF PROCEEDINGS TO
FORECLOSE THIS MORTGAGE OR TO ENFORCE THE MEZZANINE NOTE OR- - -

OTHER SECURITY DOCUMENTS, OR AFTER ENTRY OF JUDGMENT ON THE

" MORTGAGE OR ON THE MEZZANINE NOTE, OR AFTER A SHERIFF’S SALE OF
-~ THE PROPERTY IN WHICH MORTGAGEE IS THE SUCCESSFUL BIDDER. THE
" AUTHORIZATION TO PURSUE SUCH PROCEEDINGS FOR OBTAINING
. POSSESSION IS AN ESSENTIAL PART OF THE -ENFORCEMENT. OF THE
" MORTGAGE AND THE MEZZANINE NOTE AND THE OTHER SECURITY

: DOCUMENTS AND SHALL SURVIVE ANY EXECUTION SALE TO MORTGAGEE. -

: 8.5 Collechon of Rents Upon the occurrence of an Event of Default and upon
written demand by the Mortgagee to the tenants, all Rents shall be payable d1rect1y to the

L Mortgagee

8. 6 Acceleratlon, Judgr_gent, Foreclosure At any time during the existence of en’
Event of Default, the Mortgagee, at the Mortgagee’s option, may declare the Mezzanine Loan to

* be immediately due and payable without further demand, and may recover judgment against the
" Mortgagor for all amounts owing in connection with the Mezzanine Loan ' (but neither the

recovery of judgment nor the levy of execution on the Property shall affect the Mortgagee’s

' fights hereunder or the lien hereof), may institute an action for the foreclosure of this Mortgage

and the sale of the Property pursuant to the judgment or decree of a court of competent
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jurisdiction, sell the Property to the highest bidder or bidders at public auction at a sale or sales
held at such place or places and time or times and upon such.notice and otherwise .in such
anner as may'be required by law, or in the absence of any such requirement, as Mortgagee may
-deem appropriate, and from time to time adjourn such sale announcement at the time and place
.specified for such sale or for such adjourned sale or sales without further notice except such as
may be required by law, and may invoke any other remedies permitted by Kansas law or
provided in this Mortgage or in-any other Security Document, including, without limitation, the
sale of the Property, in such a foreclosure proceeding or by public sale, or through a ‘sheriff’s
. sale, in one or several parcels, at the Mortgagee’s option and without obligation to have the
L Property ‘marshalled. The Mortgagee shall be entitled to collect all costs and expenses incurred
- in pursuing such remedies, including attorneys’ fees perm1tted under apphcable law, costs of
'documentary ev1dence, abstracts and txﬂe reports.

8.7  Application and Proceeds of Sale, Upon a sale under Section 8. 6, the purchaser .
. shall receive that portion of or interest in the Property purchased by it free from any claims of the -
" Mortgagor and without any liability to see to the application of the purchase money. The net
“Proceeds from' the sale, after deduction of all costs of the sale, shall be applied, unless otherwise
. required ‘under Kansas law, (a) first, to pay all expenses incurred in taking possession of the
- Property, (b) second, to pay costs and expensés to operate the Property, including attorney’s fees,
(c) third, to pay all sums guaranteed by or due from the Mortgagor under the Security
. Documents, whether then due or not, in the order of priority determined by the Mortgagee, and ’
. (d) fourth, the balance; if any; to the Mortgagor or to other persons entitled thereto. :

. 8.8 Insurance or_Condemnation After Deficiency. .If the Property is éold in a
- foreclosure proceeding under Section 8.6 prior to receipt of a condemnation award or payment, .
- the Mortgagee shall receive and apply the proceeds of the award or payment toward the
~ satisfaction of any deficiency resultmg from the sale ‘whether .or not a deﬁmency Judgment is
..sought, recovered, ordemed. _ S : e

. 8.9 nght of the Mortrraoee to Bid. The Mortgagee may b1d and become the
e ~purchaser ata foreclosure sale under this Mortgage

C . 810 Bond The Mortgagor waives any nght to reqmre the person authonzed to . make
- the sale hereunder to posta ‘bond. :

8.11 'Appointment of 2 Receiver.

(@) Upon the occurrence of an Event of Default, the Mortgagee shall be

-entitled .to and Mortgagor hereby consents to, the immediate appointment of a receiver for the

- Property, without regard to the value of the Property or the solvency of any person liable for

" payment of the amounts due under the Security Documents. Upon obtaunng possession of the

Property or upon the appointment of a receiver, the Mortgagee or the receiver, as the case may

be, may, at its sole option, (a) make all necessary or proper repairs and additions to or upon the

Property, (b) operate, maintain, control, make secure and preserve. the Property, (c) receive all
Rents, and (d) complete the construction of any unfinished improvements on the Property and, in .-

. connection therewith, continue any and all outstanding contracts for the erection and completion

of such Project and make and enter into any further contracts which may be necessary, either in
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.+ theirorits own name orin the name of the Mortgagor (the cost of completing the Project shall be
- expenses secured by this Mortgage and accrue interest as set forth herein). In so doing, the
Mortgagee or such receiver shall have the right to manage the Property and to carry on.the.
- business of the Mortgagor and may exercise all of the rights and powers of the Mortgagor, erther
~ in the name of the Mortgagor, or otherwise, including, but without limiting the generality of the
. . foregoing, the right to lease the Property, to cancel, modify, renew or extend any Lease or
. sublease of the Property and to carry on any contracts entered into by the. Mortgagor with respect -
to the Property. The Mortgagee or such recejver shall be under no hablhty for, or by reason of,
~ - any such taking of possession, entry, holding, removal, maintaining, operation or management,
* .. -except for gross negligence or willful _misconduct. The Mortgagor shall pay on demand to the
" . Mortgagee or the teceiver (as the case may be) the amount of any deficiency between- (a) the
Rents received by the’ Mortgagee or the receiver, and (b) all expenses incurred in teking
possession of, and operating, the Property, together with interest thereon at the Default Interest
+ " Rate as provided in the Mezzanine Note. The exercise of the rémedies provided in this Section -
-shall not cure or waive any Event of Default and the enforcement of such remedies, once
commenced, shall continue for so long as the Mortgagee shall elect, notwithstanding the fact that
the exercise of such remedles may have, for a time, cured the original Event of Default. ‘

Pre ®) The failire of -the Mortgagor to pay eny taxes or assessments assessed
agamst the Property, or any installment thereof, in each case prior to delinquency, or the failure
to maintain in. effect insurancé covering the Property as required by this Mortgage or the dther
Security Documents, shall canstitute waste.” The Mortgagor hereby consents to the appointment

N of a receiver, should the Mortgagee elect to seek such relief. The Mortgagor hereby irrevocably

‘i s 77 consents to-such appointment and waives notice of any application therefor or hearing thereon. .-

e Payment by the Mortgagee for or on behalf of the Mortgagor of any such delinquent payment
‘shall not cure the default nor sha]l it impair the Mortgagee s nght to the appomtment ofa .-
recerver .

8.12 Remedies Cumu]a'ave All nghts powers, and remedles of the Mortgagee-
provided for in the Security Documents are cumulative and concurrent and shall be in additien to
.and not excluswe of any ‘appropriate legal or equitable remedy provided by law or contract. )
Exercise of any right, power, or remedy shall not preclude the sxmultaneous or subsequent
‘ exercrse of any other by the Mortgagee . C

8. 13 Consent to Jurisdiction and Venue. The Mortgagor consents to be sued in- any
Junsdwtlon where any of the Property is located

. ~ 8.14- Righis Under the Uniform Commercral Code. Upon the occurrence of an Event.
* of Default, the Mortgagor shall assemble and make available to the Mortgagee those portions of
. the Property which consist of personal property at a place to be designated by the Mortgagee,
and may exercise all the rights and remedies of a secured party under the Uniform Commercial
Code. Any notices required by the Uniform Commercial Code shall be deemed reasonable if
‘mailed certified mail, return receipt requested, postage prepaid, by the Mortgagee to the
Mortgagor. Disposition of the Property shall be deemed commercially redsoneble if made
pursuant to a public offering advertised at least twice in a newspaper of general circulation in the
County where the Property is located :
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: -8.15. WAIVER _OF _JURY TRIAL, - THE MORTGAGOR ]IEREBY
VOLUNTARILY AND INTENTIONALLY WAIVES ANY RIGHT IT MAY HAVE TO A
TRIAL BY A JURY IN ANY ACTION, PROCEEDING OR LITIGATION DIRECTLY

‘OR INDIRECTLY'ARISING OUT OF, UNDER OR IN CONNECTION WITH THE
. MEZZANINE LOAN, THIS MORTGAGE, OR ANY OF THE OTHER SECURITY -

DOCUMENTS TO WHICH THE MORTGAGOR IS A PARTY. THIS WAIVER
APPLIES TO ALL CLAIMS AGAINST ALL PARTIES TO SUCH ACTIONS AND
PROCEEDINGS, INCLUDING PARTIES WHO ARE NOT PARTIES TO THIS

' MORTGAGE. THIS WAIVER IS KNOWINGLY INTENTIONALLY, -AND

VOLUNTARILY MADE BY THE MORTGAGOR WHO ACKNOWLEDGES THAT IT

- HAS BEEN REPRESENTED IN THE EXECUTION OF THIS-MORTGAGE AND IN

THE MAKING OF THIS WAIVER BY INDEPENDENT LEGAL COUNSEL,

SELECTED OF ITS OWN FREE WILL, AND THAT IT HAS HAD THE

OPPORTUNITY TO DISCUSS THIS WAIVER WITH COUNSEL. THE MORTGAGOR
FURTHER ACKNOWLEDGES THAT IT HAS READ  AND UNDERSTANDS T]IE

o MEANING AND RAMIFICATIONS OF THIS WAI'VER PROVISION.

SECTION 9. -MIS CELLANEOUS

9.1 mancmg ngx_: on Proper_tz, Pubhclgf “The Mortgagor authonzes the Mortgagee
at the expense of the Mortgagee to place signs on the Land at any locations selected by the.

Mortgagee and approved by the Mortgagor until completion of the Project, and to prepare and

furnish news releases at.dny time to the news media or any other publications selected by the ' '

o Mortgagee advertxsmg the fact that ﬁnancml assmtance for the Pro_]ect has been obtamed from
- the Mortgagoe S : S . '

.92 - Waivers. No term of any Secunty Document shall be deemed waived unless the

. waiver shall be in writing and signed by the parties making the waiver. No failure by the
' -Moxtgagee to insist upon the Mortgagors strict performance of any of the terms of the Security
. Documents to which the Mortgagor is a party shell be deemed or construed as a waiver of those
.of any other terms. .Any delay in exercising or enforcmg any nghts with respect to. a Default or
-an Event of Default shall not-bar the Mortgagee from exermsmg any rights under the Security

- Documents, or at law orin eqmty .

' . 93 ' Consents

9.03.1 The Mortgagee may (a) release any person liable under the’ Secunty
Documents, (b) release any part of the security, (c) extend the time of payment of the Mezzanine
Loan, and/or (d) modify the terms of the Security Documents, regardless of consideration and
without notice to or consent by the holder of any subordinate lien on the Property. No release,

. .extension or modification of the security held under the Secunty Documents shall impair.or
. affect the hen of this Mortgage or the priority of such lien over any subordinate lien.

9.03.2 Regardless of whether a person has been given not1ce or hes given its pnor
consent, it shall not be relieved of any obligation under any Security Documents by reason of (g)
the failure of the Mortgagee or any other person to take any actxon, foreclose, or otherwise

’ enforce any prov1sxon of the Secunty Documents, (b) the release of any other person hable under
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any Secunty Document, (c) the release of any portion of the secunty under the Secunty o
‘Documents, or (d) any agreement or stipulation between any subsequent.owners of the Property
and the Mortgagee extendmg the time of payment or modrfymg the terms of any Secunty
Document.. -

- 9.4 Headings. . All section headmgs are for convenience only and sha]l not be ‘
mterpreted to enlarge or restrict the provisions of this Mortgage. Lo

‘9.5 Notices. All notlces reqmred or perm1tted hereunder sha.ll be i m wntmg and
: dehvered personally or made by addressing the same to the party to whom dlrected at the
. followmg addresses by registered or certlﬁed marl return reeelpt requested. e

(a8 Ifto the Mortgagee 'MSRESS I Kansas Campus, L.P.
LT ¢/o Mr. Andrew Bauman L
Morgan Stanley/US RE Investing D1v1s1
' 1585 Broadway, Floor 37 .
New York, New York 10036

with a copy to (which shall ot constitute notice):

_Mark Pollak, Esquire
- Wilmer Hale, LLP . = -
100 Light Street, 13th Floor
Ny Baltlmore, Maryland 21202 N

"(b)  Ifto Mortgagor: - Kansas Campus, LLC .
s " 7" clo Erickson Retirement Commumhes, LLC.
701 Maiden Choice Lane : L
Baltimore, Maryland 21228
Attn: Chief Financial Officer

R ~ witha cepy to (which shall not constitute notice):

Genera] Counsel
Erickson Retirement Communities, LLC
701 Maiden Choice Lane .
Baéltimore, Maryland 21228

" Any party may change the address to which notices are to be sent by a writing directed to the .
other party in-the manner aforesaid. Unless otherwise specifically provided, all notices
hereunder delivered persona]ly shall be deemed delivered upon such personal delivery, and all
notices hereunder given by mail, as aforesaid, shall be deemed delivered five (5) days after
deposited in a United States Post Office,. general or branch, or an official mail depository,
maintained by the U.S. Postal Service, enclosed in a registered or certified prepaid wrapper

: addressed as above provxded Notice of change of address shall be deemed served when
: recerved. : =
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, 9.6. Binding Effect: No transfer of any portion of the Property or any interest thereon
shall relieve any transferor of its obligations under the Security Documents. No transferor of any

- obligation under any Security Document shall be relieved of its obhgatlons by any modification
of any Secunty Document subsequent to the transfer '

e, 7 Amendment. This Mortgage may not be modrﬁed except in Wntlng mgned by (a)
' the Mortgagee and (b) the Mortgagor ,

9 8  Severability. In the event any provision of this Mortgage shall be held invalid or
. unenforceable by any court of competent Junsdrctron, such holding shall not invalidate or render
- unenforceablc any other provrsron hereof. :

9. 9 Notices from Govemmenta] Authorities Aﬁ‘ectmz the Pronerty Any notice from
- any governmental or quasi-governmental authority or corporation with respect to the Property
sent to or known by the Mortgagor shall be promptly transmitted to the Mortgagee.

9.10 ' ‘Applicable Law. This Mortgage shall be governed by, and’ construed in
accordance with, the laws of the State of Kansas,

. 901 Time of the Essence. Tune is of the essence with respect to the 'Security
Documents. :

o 9.12 Eﬂ‘ect of Pay;gent Any payment or other performance made in accordance with -
. the Security Documerts by any person other than the Mortgagor shall not entitle such person to
~ any right of subrogation under the Secunty Documents un]ess expressly consented to in writing
.. bythe Mortgagee. :

- ©9.13 Word Forms. The use of any gender, tense or conjugation herein shall be
. applicable to all genders, tenses and conjugations. The use of the smgula.r shall mclude the
plural and the plural shall include the singular. :

914 Assrment of Rents. The Mortgagor, does hereby sell assign, transfer and set
"over unto the Mortgagee all of the rents, profits, income and other moneys, whether due or to
become due, under all oral or written leases, licenses or other agreements for the use or
occupancy of the Property, or any part thereof, in existence or coming into existence during the -
period this Mortgage is in effect. This assrgnment is absolute and effective immediately,
" provided that Mortgagor shall have a license to receive, collect and obtain the benefit of such
rents, profits, income and other amounts until an Event of Default hereunder.  This assignment of
rents shall run with the land and be good end valid as against the Mortgagor herein, or those
‘claiming by, through or under the Mortgagor, from the date of the recording of this Mortgage'in
Kansas, provided, however, that the Mortgagor may collect and retain such rents, profits and
* income so long as the Mortgagor is not in default hereunder. This assigninent shall continue to’
be operative during the foreclosure or any other proceedmg taken to enforce this Mortgage. In
.the event of a sale on foreclosure which shall result in deficiency, this assignment shall stand as
security during the redempnon period for the payment of such deficiency.

- Upon the occurrence of an Event of Default by the Mortgagor under this Mortgage, the
Mezzanme Note or the Secunty Documents, the Mortgagor shall, upon demand therefor made by .
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the Mortgagee, deliver and surrender possession of the Property to the Mortgagee, who shall
- thereafter collect the rents, profits and income therefrom, rent or leasé said Property or any
-portion thereof upon such terms and for such time as it may deem best, terminate any ténancy .
and maintain proceedings to recover rents or possession of the Property from any tenant or
~ trespasser, and apply the proceeds of such rent, profits and income actually collected, less all
' . teasonable costs incurred in making such' collection or in renting; leasing, operating ‘or
-maintaining the Property, in such order of pnonty, proportlon and upon such 1t or itemns as it.
' may determine. . _ e o S e

If the Mortgagor fails, refuses or neglects to deliver or surrender such posseesxon, the
Mortgagee shall be enutled to the appointment of a receiver of the Property and of the earnings,
. issues, rents, profits and income with such power as the Court making such appointment may
. confer. The collection by the Mortgagee.of rents or. other income from the Property shall in no
way waive the right of the Mortgagee to foreclose this Mortgage in the event of default, and the -
" Mortgagee shall be entitled to all of the rights and remedies accorded to a mortgagee by the
statutes of the. State of Kansas in eﬂ'ect from tune to tlme ' .

" 9.15 Future Advances. If Mortgagor sends a written notice to Mortgagee whlch )
. purports to limit the indebtedness secured by this Mortgage and to release the obligation of
" Mortgagee to make any additional advances to Mortgagor, such a notice shall be ineffective as to
any future advances made: (i) to enable completion of the improvements on the Property for
which the Mezzanine Loan secured hereby was originally made; (ii) to pay taxes, assessments,
maintenance charges and insurance premiums; (iii) for costs incurred for the protection of the
Property or-the lien of this Mortgage; (iv) for expenses incurred by Mortgagee by reason of a
default of Mortgagor hereunder or under the Mezzanine Note or Mezzanine Loan Agreement;
and. (v) for any other costs incurred by Mortgagee to protect and preserve the Property It is the
. intention of the parties hereto that any such advance made by Mortgagee after any such nouce by
- Mortgagor shall be secured by the lien of this Mortgage on the Property. ‘

. 9.16 [Intentlonally Omltted]

9 17 Release. If the mdebtedness evidenced by ﬂus Mortgage is pa1d in full in

accordance with the terms of this Mortgage, the Mezzanine Note, the Mezzanine Loan

. Agreement or any of the other Security Documents, then this conveyance shall become null and

.-~ void and be released at Mortgagor’s request and expense, and the Mortgagee shall have no

further obligation to make advances under and pursuant to the provisions hereof or in the
Mezzanine Loan Agreement or ‘any of the . other = Security - Documents. -




. Case 09-37010‘-sgj11 Clalm 26-1 Part 5 Filed 02/24/10 Desc Exhibit C to Schedule |
. o L Page 25 of30 )

. 9,18 ENTIRE AGREEMENT:; AMENDMENT. THE PARTIES AGREE THAT THIS
ENTIRE AGREEMENT IS NONSTANDARD AND CONTAINS SUFFICIENT SPACE FOR -
. THE PLACEMENT OF NONSTANDARD TERMS. THIS. AGREEMENT CONTAINS ALL.
*-OF THE AGREEMENTS AND IS INTENDED TO BE THE FINAL EXPRESSION OF THE
CREDIT AGREEMENT OF MORTGAGOR AND MORTGAGEE, RELATING TO THE
SUBJECT.MATTER HEREOF, AND SUPERSEDES ANY AND ALL PRIOR DISCUSSION
"~ AND/OR. AGREEMENTS RELATIVE THERETO. THIS AGREEMENT MAY NOT BE
4 CONTRADICTED BY EVIDENCE OF ANY PRIOR ORAL CREDIT AGREEMENT OR OF
A CONTEMPORANEQUS ORAL CREDIT AGREEMENT BETWEEN MORTGAGOR AND
MORTGAGEE. MORTGAGOR AND MORTGAGEE HEREBY INITIAL THIS PROVISION .

AS AN AFFIRMATION THAT NO UNWRITTEN, ORAL CREDIT AGREEMENTS ~

. BETWEEN THE PARTIES EXIST. ,
MORTGAGOR'S INITIALS: _@
'MORTGAGEE'SINITIALS: .S

: The provisions hereof and any of the other Security Documents may be amended or waived only |
. by an instrument in writing signed by Mortgagor and the Mortgagee subject to the provmons of
. the other Secunty Documents ' : _—

. 919 Waiver of Statutory and Other Rights. To the extent permxtted by law, Mortgagor o
g shall not, and will not, apply for or avail itself of and hereby expressly waives for itself and its
 successors and assigns any appraisement, ‘valuation, stay, homestead exemption, extension or

. exemption laws, any so-called “Moratorium Laws”, all rights to redeem, periods of redemption -

-~ 'and equity of redemption now existing or hereafter enacted, and any other law ‘which would -
- prevent or hinder the enforcement or foreclosure of this Mortgage. Mortgagor, for itself and all
who may claim through or under it; expréssly waives any and all right to.have the property and

estates comprising the Property marshaled upon-apy foreclosure of the lien hereof and agree that

- - any court havmg Junsdwuon to foreclose such lien may order the Property sold as an entirety.

, 9 20 Business Loan. The Mezzanine Loan secured by this Mortgage isa “busmess
loan w1thm the meamng of K.8.A. § 16-207. - -

. 921 Legend. Nothtbstandmg anything contamed herein o the contrary, the mterests
and rights of Lender pursuant to this Mortgage are subject in all respects to the terms, covenants,
and limitations as set forth in that certain Subordination and Standstill Tri-Party Agreement.
dated as of April 3, 2007 among Mercantile-Safe Deposit and Trust Company, as Agent,
' Mortgagee and Mortgagor (the “Tri- -Party Agreement”), the provisions of which Tri-Party
Agreement are mcorporated herem by reference to the same extent as if fully set forth hereln
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o 9,18 ENTIRE AGREEMENT: AMENDMENT, THE PARTIES AGREE THAT THIS
- ENTIRE AGREEMENT IS NONSTANDARD AND CONTAINS SUFFICIENT SPACE FOR

" THE PLACEMENT OF NONSTANDARD TERMS. THIS AGREEMENT CONTAINS ALL
OF THE AGREEMENTS AND IS INTENDED TO BE THE FINAL' EXPRESSION OF THE
CREDIT AGREEMENT OF MORTGAGOR AND MORTGAGEE, RELATING TO THE

~ SUBJECT MATTER HEREOF, AND SUPERSEDES ANY AND ALL PRIOR DISCUSSION

" ."AND/OR AGREEMENTS RELATIVE THERETO. THIS AGREEMENT MAY NOT BE
CONTRADICTED BY EVIDENCE OF ANY PRIOR ORAL CREDIT AGREEMENT OR OF
A CONTEMPORANEOUS ORAL CREDIT AGREEMENT BETWEEN MORTGAGOR AND
-~ MORTGAGEE. MORTGAGOR AND MORTGAGEE HEREBY INITIAL THIS FROVISION
'AS- AN AFFIRMATION ' THAT NO UNWRITTEN, ORAL CREDIT AGREEMENTS

BETWEEN THE PARTIES EXIST. Lot RS S 2R R

" MORTGAGOR’S INITIALS:
. MORTGAGEE'S INITIALS:

IV e B oy L e L
" The provisions hereof and ény of the other Security Documents may be amended or waivi:d only.
by an instrument in writing signed by Mortgagor and the Mortgagee, subject to the provisions of
the other Security Documents. : e )

sl
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©9.19 Waiver of Statutory and Other Rights. To the extent permitted by law, Mortgagor
 shall not, end will not, apply for or avail itself of and hereby expressly waives for itself and its
* . ‘successors and assigns any appraisement, valuation, stay, homestead exemption, extension-or )

. exemption laws, any so-called “Moratorium Laws", all rights to redeem, periods of redemption

and equity of redemption now existing or hereafter enacted, and any other- law which would

prevent or hinder the enforcement or foreclosure of this Mortgage, Mortgagor, for itself.and all

~ who may claim through or under it, expressly waives any and all right to have the property and

, estates’comprising the Property miarshaled upon any foreclosure of the lien hereof and agree that
any court having jurisdiction to foreclose such lien may order the Property sold as an entirety.

990 Business Losn, The Mezzanine Loan secured by this Mortgage is a “business

Joan” within the meaning of K.S.A..§ 16-207. _

921 Lepend. Notwithstanding anything contained herein to the contrary, the interests
and rights of Lender pursuant to this Mortgage ere subject in all respects to the terms, covenants, -
and limitations as set forth in that certain Subordination and Standstill Tri-Party Agreement
dated as of April 3, 2007 among Mercantile-Safe Deposit and Trust Company, as Apgent,
Mortgagee and Mortgagor (the “Tri-Party Agreement”), the provisions of which Tri-Party
Agreement are incorporated herein by reference to the same extent as if fully set forth herein.
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.~ IN WITNESS WHEREOQF the Mortgagor, by its duly authorized member, has executed
Aand dehvered th15 Mortgage as of the date and year first wntten above. . :

'WI'I"NESSES:

‘ The undeisi gned hereby certlﬁes that the
address of Mortgagee is:

- MSRESS III Kansas Campus, L.P.
¢/o Mr. Andrew Bauman .
Morgan Stanley/US RE Investing Dmsmn
1585 Broadway, Floor 37
- -New York, New York 10036

-a Maryland hm1ted habﬂ1ty compd

'By: EncksonRetue" byt

KANSAS CAMPUS, LLé Y
e
I LLC, .
Sole Member,” /; o
. (SEAL)
Gerdld F. Doherty, L
. Executive Vice President

25
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g .‘STATE'OFMARYLAND s

' CITY OF BALTIMORE

. NOTARY PUBLIC
My ‘Commission'E.xpires: [24{ { [ID : ; LoﬂA,Nlcolle Notary FUbllG
. . ‘ . .7 (ityofBaltimore - -
_ : L o ~ State of Maryland
ST MyCommlsslonExplmDec 1.201

Cto Schedule -
Page 28 of 30 : SIS . -

: SS:

. On thc 24 day of I”gmir\ , 2007 before me personally came Gerald F;

"' Doherty, to me known to be the person who executed the foregoing instrument, and who, being"
by me duly swom, did depose and say that he is an Executive Vice President of Erickson
- - Retirement Communities, LLC, a Maryland limited liability company, which is the sole member
"+ of Kansas Campus, LLC, a Maryland limited liability company; and that he executed ' the
) foregomg instrument in the name of Kansas Campus, LLC, and that he had authority to sign the

same, and acknowledged that he executed the same 25 the act and deed of Kansas Campus LLC..
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: lkgt'l and Tract A, ERC Campus. Secon.d Plat, a subdivislon In the City-of Overland Park, Johnson County,
nsas. . o o . ST a

PARCEL2: ° T - ‘ ) R
A non-excliisive easement for vehlcular and pedestrian traffic, Ingress and egress overdriveways and vehicular
gggklng areas as provided In the instrument labeled "Access Easement Agreement" filed-In Book 8124, Page

PARCEL 3; ' e ST T e .
A perpetual access easement for vehicular and pedestrian traffic access, Ingress and egress over and across
that area provided in the instrument labled."Access Easement (option 1) filed In Book.8171, Page 332, ‘

. S ek B
. BT

ekl .
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LIMITED GUARANTY AND INDEMNITY AGREEMENT

FOR VALUE RECEIVED and in consideration for, and as an inducement to MSRESS

-III KANSAS CAMPUS, L.P., a Delaware limited partnership, as “Lender,” to enter into a
‘certain Loan Agreement dated as of April 3, 2007 (the “Agreement,” capitalized terms not

specifically defined herein shall, unless the context otherwise requires, have the’ meaning
ascribed to such terms in the Agreement) with KANSAS CAMPUS, LLC, a Maryland limited
liability company, as “Borrower,” ERICKSON RETIREMENT COMMUNITIES, LLC, a

.- Maryland limited liability company, as -“Guarantor,” unconditionally and absolutely

indemnifies and holds Lender, its officers, directors, shareholders, employees, agents, attorneys,

‘successors and assigns and each of them, jointly and severally, harmless from and against any

loss, cost, liability, damage claim or expense, including attorneys® fees, suffered or incurred by
Lender at any time, arising under or on account of any of the following, and: guarantees to
Lender payment and performanee of any loss, cost, liability, or expense suffered or incurred by
Lender at any time, arising under or on account of, each of the fo]lowmg (collectwely, the

. “Guaranteed Obligations™):

- (@) Fraud, willful mrsconduct, or material mrsrepresentatlon made by Borrower or
Guarantor or their affiliates in or in connection with (i) the Agreement, (ii) this Limited Guaranty

- and Indemnity Agreement (“Guaranty”), (iii) the Project Documents to which either Borrower
- and/or Guarantor are a party, or (iv) any other documents executed by Borrower or Guarantor in
- connectlon therewith or the Mezzanine Loan.

(b) The farlure by Borrower to pay or cause to be paid charges for labor, materials or

.. - other charges owed pursuant to the Contracts wh1ch may create liens on any portion of the
: Property ~ :

(c) The misapplication or misappropriation of (i) proceeds of insurance covenng any
portion of the Property, (ii) proceeds of the sale, condemnation or transfer in lien of
condemnation of any portion of the Property, or (iii) other income relating to the Property
received by or on behalf of Borrower or Guarantor for any period for which there are unpaid

- amounts due and payable pursuant to the Agreement.

@ Borrower s causmg or permitting waste to occur in, on or about the Property or
failing to maintain or causing to be maintained the Property and Improvements except for

ordmary wear and tear.

(e) The failure of Borrower to properly apply and pay to Lender any and all sums and
amounts received or payable to Borrower at the time of delivery of any completed elements of
the Project pursuant to any agreement with TGC, or any successor entity, as set forth in the

. Project Documents, after proper payment of all prior due and payable obligations of Borrower

under the Project Documents, to the extent of all amounts due and payable to Lender at that time.

EXHIBIT

D
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- “‘which Borrower is liable pursuant to the terms of the Agreement.
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® 'A‘ny loss by fire or any other casualty to the extent not comperwr‘sated“b'} insurance
proceeds as a result of Borrower s failure to comply ‘with the insurance provmons of the .
Agnaement. : . i S o

(g) All court costs and reasonable attorneys® fees actually mcurred by Lender for

" (h)  The removal of any chenncal, material or substance in excess of‘ legal 11m1ts or
which is required by any governmental entity, to which exposure is prohibited, limited, or

- regulated by any federal, state, county, or local authority, and which may or could pose & hazard
_ to the health and safety of the occupants of the Property (which substances are also defined in the

Agreement as “Hazardous Substances™), regardless of the source of origination (including

~ sources off the Property which migrate onto the Property or its groundwater); the restoration of

the Property to comply with all governmental regulations -pertaining to Hazardous Substances
found in, on or under the Property, regardless of the source of origination (including sources off
the Property which migrate onto the Property or its groundwater); ; and any indemnity or other -
agreement to hold Lender harmless from and against any and all losses, liabilities, damages,
injuries, costs and expenses relating to Hazardous Substances arising under Article XIX of the -

" Agreement. Guarantor shall not be liable hereunder if the Property becomes contaminated due to

acts on the Property (including sources off the Property which migrate onto the Property or its -
groundwater)” subsequent to Lender’s re-entry onto the Property by a termination of the
Agreement and Lender's acquisition of the Property through a foreclosure on the Mortgage.
Liability hereunder shall extend beyond termination or expiration of the Agreement unless at

-such time Borrower provides Lender with an environmental assessment report acceptable to
. Lender, in Lender’s sole discretion, showing the Property to not be in violation of any law or
" laws relating to Hazardous Substances. The burden of proof under this subsection with regard to
 establishing the date upon which such Hazardous Substances were placed or appeared in, on or

under the Property shall be upon Guarantor.

(1) Any and all costs incurred in order to cause the Property to comply with any

| _ applicable Accessibility Laws and any indemnity or other agreement to hold Lender harmless

from and against any and all losses, liabilities, damages, injuries, costs or expenses of any kind
arising as a result of non-compliance with any Accessibility Laws that first become effective, or
for any violation of any applicable Accessibility Laws resulting from ' alterations or
improvements to the Property that are performed subsequent to Lender's re-entry onto the
Property by a termination of the Agreement and Lender’s acquisition of the Property through a
foreclosure on the Mortgage. The burden of proof under this subsection with regard to
establishing the date upon which such non-compliance w1th any Accessrblhty Laws occurred at

the Property shall be upon Guarantor.

() Any failure by Borrower to pay in full interest or principal on the Mezzanine Note

'or to pay any. other sum or amount due to Lender under the Agreement. Notwithstanding the -

foregoing to the contrary, commencing on the date that a final certificate of occupancy has been
issued by Johnson County and/or the City of Overland Park, Kansas for the final residential
building of the first residential neighborhood of the Tallgrass Creek continuing care retirement
community, Guarantor's liability under this subsection shall be limited, for each period during
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whlch all interest on the Mezzanine Note and other sums are not otherwise paxd in full to Lender
by Borrower, to the amount of management fees and development fees which are paid or are

.payable to Guarantor under the Management and Marketing Agreement, dated as of October 20,
+ 2006, by and between Guarantor and TGC (as amended, the “Management Agreement™) and

the Development Agreement, during such period for which interest or such other sums have not °

‘been paid; provided that for purposes of this paragraph (j), amounts payable but not paid by
-Guarantor because such payments have been subordinated pursuant to the Construction Loan

Documients shall not be considered “payable” and the amount of Guarantor’s hablhty hereunder
shall not include such amounts until Guarantor is entitled to pay such amounts.

@ Guarantor shall comply W1th all material terms and provisions of the

' Management Agreement, as the manager thereunder, shall not enter into any modifications or -

amendments of the Management Agreement, nor, except as otherwise expressly set forth in the
Agreement, terminate the same prior to the expiration thereof, without Lender’s prior written

. consent. Guarantor shall not elect not to extend the term of the Management Agreement without

Lender’s prior written consent. Guarantor shall promptly deliver to Lender copies of all notices

~ provided by Guarantor or the TGC under the terms of the Management Agreement concermng '

notices of default, notices of changes or modifications to the Premises (as deﬁned in the °

' Management Agreement) and the hke

(i) In addition to the foregomg, Guarantor hereby agrees to subordinate its -

" right to payment under the Management Agreement to the Guaranteed Obligations and assign its
. right to such payment to Lender, subject to the terms of this subsection (k)(ii). In furtherance of
" such subordination and assignment, Guarantor shall unconditionally and irrevocably direct TGC
. to send all fees payable under the Management Agreement (“Management Fees™) to an account
. (and any successor account) established by Lender at Bank of America, or such other financial

institution as Lender may designate from time to time, for the purpose of implementing the terms
of this subsection (k) (the “Lockbox Account”). Lender may, at its option, declare that all
Management Fees paid into the Lockbox Account shall remain in the Lockbox Account and be

used solely for the purpose of paying any amounts: owing from Guarantor to Lender. Lender =

may, at its option, by written notice to TGC, direct that any and all future payments in respect of

Management Fees shall be made directly to Lender to be held by Lender and to be distributed to

satisfy Guarantor’s obligations under this Guaranty. Lender is and shall be at all times the sole
owner of the Lockbox Account and shall have the right to change the identity of the Lockbox

- Account depository at any time and without notice to Guarantor. - Guarantor hereby

acknowledges that it does not have access to the Lockbox Account and has no ownership interest
whatsoever in the Lockbox Account, including, without limitation, any power or authority to

- withdraw or wire transfer funds from, or to direct the withdrawal or wire transfer of funds from,

the Lockbox Account, and agrees that it shall not now or in the future seek access to, or claim
any ownership interest in the Lockbox Account, including without limitation, the power to
exercise any of the foregoing rights. Notwithstanding Guarantor’s intention that Lender be the
sole owner of the Lockbox Account, to the extent that Guarantor may be deemed to have any

' ownersth interest in the Lockbox Accounts, Guarantor hereby grants to Lender a security

interest in and a pledge of each Lockbox Account and all funds deposited therein, to secure the
payment and performance of its obligations to Lender. The security interest hereby granted and
conveyed covers and will cover all forms of accounts in which funds in the Lockbox Account are

3
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placed, as well as all income and proceeds from the disposition of -the account.-- Any"
Management Fees received by Guarantor from TGC to which it is not entitled shall be received
and held in trust by Guarantor, solely as agent for Lender, and Guarantor shall immediately turn
- over same to Lender for deposit in the Lockbox Account and/or application to-and against
- obligations and amounts owing from Guarantor to Lender. Guarantor shall execute such
. endorsements as may be necessary to effect the provisions of this subsection (k)." In this regard,
Guarantor hereby grants Lender a special and irrevocable power of attorney coupled with an
interest to make any such endorsement as attorney-in-fact for Guarantor, and with full power of
substitution. Lender shall release the Management Fees to Guarantor from the Lockbox Account
- (or if paid to Lender, from Lender’s possession), on a monthly basis, provided that no default
with respect to Guarantor under the. terms of this Guaranty and that no Event of Default (as
defined in the Agreement) with respect to Borrower under the Agreement has occurred and is
then continuing and all obligations and amounts owing from Guarantor to the Lender are
- satisfied through and including the then-current fiscal period. Guarantor shall be entitled to any’
amounts remaining in the Lockbox Account (or if paid to Lender, in Lender’s possession) upon
.ultimate satisfaction of all obllgatxons and amounts owmg from Guarantor and the Borrower to -
: Lender ‘ ke

‘ The eﬂ'ecnveness of the 1mmed1ately preceding paragraph in tlns subsectxon
' (k)(u) sha.ll be suspended unless and until Lender provides written notice to the contrary '

o @ Guarantor shall comply with all material terms and provmons of the
Development Agreement, as the developer thereunder, shall not enter into any modifications or
amendments of the Development Agreement, nor, except as otherwise expressly set forth in the
Agreement, terminate the same prior to the expiration thereof, without Lender’s prior written
‘consent. Guarantor shall not elect not to extend the term of the Development Agreement without

- Lender’s prior written consent. Guarantor shall promptly deliver to Lender copies of all notices
provided by Guarantor or Borrower under the terms. of the Development Agreement conceming

. notices of default, notices of changes or modifications to the Property and the like. In addition to
the foregoing, Guarantor hereby agrees to subordinate its nght to payment under the Developer
Agreement to the Guaranteed Obhgatlons

: (i) In the event that any Development Distribution (as defined in the Lender-
A Developer Agreement, dated as of even date herewith, between Guarantor and Lender) that is
' paid to Guarantor will cause or causes the Project to fail the Balance Test as set forth in the
Agreement, or will increase or increases such a Balance Test failure, Guarantor shall not be
entitled to the payment of any such Development Distribution and any amounts so received by

. Guarantor shall promptly be repaid by Guarantor to Borrower.

 (m) Guarantor hereby agrees and guarantees to Lender that it will complete the
construction of any buildings, non-residential elements, and/or any related infrastructure or
public improvements of or related to the Project that are initiated by Borrower or any affiliate,
: free of any liens or encumbrances, including the payment or bonding of any mechanics’ liens
". filed with respect to the Project.” This guaranty will be independent of the other rights and
S obhgatxons of the partzes hereto and may be enforced by any remedy available at law or in

eqmty : )

4
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(@)  Guarantor will at all times maintain liquidity in an amount equal to the Liquidity
 Requirement. During any period that Guarantor is not in compliance with the Liquidity -
‘Requirement, Guarantor is precluded from making any New Investments, which shall be

Lender’s sole remedy for breach of this subsection (n).. The “Liquidity Requirement” shall -
- require Guarantor to maintain Cash and Cash Equivalents in an amount equal to the sum of: (i)
* the greater of $24,000,000 or such amount as may be reqmred to satisfy the highest level of

liquidity required under any liquidity covenant contained in documentation relating to Senior

_Indebtedness plus (ii) $15,000,000. The following definitions will apply to this subsectxon.

_ (1) “Cash and Cash Equlvalents” includes amounts drawn by Guarantor
under the Bank Line of Credit. = - :

< - (2 “Bank Line of Credit’ means an existing lme of credit provnded by
Mercantlle-Safe Depos1t and Trust Company, and any replacement line of credit.

(3) “New Investments™ means the expenditure of funds for the acquisition

(including the acquisition of land), construction or development of new continuing care

retirement communities (or land therefor) (“CCRC”), either directly or thréugh an affiliate.

New Investments will not include the expenditure of funds required under the terms of any

.- financing for a then existing CCRC or necessary to avoid the existence or contmuance of a
default with respect to any financing ona CCRC.

@)  “Parity Debt” means collectively, (A) any securities (the “Subordinated

- Securmes”) issued under the Trust Indenture dated June 15, 2003, as amended, between

. Guarantor and Deutsche Bank National Trust Company, and (B) any other indebtedness of

. Guarantor that is by its terms on a pari passu basis with the Subordmated Securities msofar as
any right to payment and security is concerned.

: (5)  “Senior Indebtedness” means any other indebtedness of Guarantor other
than (a) Parity Debt, and (b) mdebtedness that by its terms is explicitly subordinated to the Panty
Debt. .

(o) If the exercise by Lender or Borrower of their rights under Article XXIV of the

- Agreement, regarding the requirements of Borrower to purchase the Lender’s entire interest in

the Mezzanine Loan, would result in a violation of the liquidity and/or equity requirements

imposed upon Borrower under any Project Loan, Guarantor shall be obligated to contribute to

- Borrower, or at Lender’s option, such amounts shall be paid directly to Lender by Guarantor,

100% of all additional capital contributions required to fund the purchase of Lender’s entire
interest in the Mezzamne Loan. _ :

' (p) Intentlonally deleted.

_ . (@  If the Project becomes subject to bond financing, in the event that TGC fails or
declines to exercise its purchase option and thereby causes any purchase deposit paid to
Borrower to be refunded by Borrower to TGC, Guarantor hereby agrees and guarantees Lender

S
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.that Guarantor shall be solely responsrble for, and shall tlmely make, full payment 10 TGC of

such of any and all transaction costs related to the purchase deposit on behalf and for the .
account, of Borrower, to the extent that Borrower does not have funds sufficient for such

- payment. At the time of such payment, Guarantor shall obtain a full and absolute release from
.. the secured party under the bond financing, and recover for the benefit of Borrower; all collateral
. assigned by Borrower to the secured party under the bond financing. Without limiting the
. obligation to pay any and all amounts, costs and expenses (including those in excess of the

transaction costs related to the refund. of the purchase deposit) needed to fully redeem and retire
the applicable issue of bonds and to obtain a full and absolute release of the Project from all

- liens, encu.mbrances or any xnterests of any thrrd party arising out of the purchase optlon.

(69) Guarantor hereby guarantees the timely and complete performance of any

g obhgatlons of Lender which may arise from any agreement with any third party related to the

development and operation of the Project that is entered into by Lender as a mortgagee of the
Land (or which Lender may be subject as “owner” of the Land). Guarantor hereby agrees that
Lender is entering into such agreements as the mortgagee only, upon the request of Borrower,
TGC and/or Guarantor, that Lender shall have no liability or obligation under such agreements
and that such obligations and liabilities are to be assumed and performed by Borrower, TGC and
Guarantor, as applicable, wrthout claim to Lender

)

(s) Any fmlure by Borrower to comply with and/or satxsfy, or cause comphance with

. or satisfaction of, any conditions, requirements, permits, approvals, or authonzauons relating to
r the development and/or operatlon of the Property or the Project. :

(1) Guarantor hereby guarantees the payment of any late payment fees, attomeys
fees or other non-scheduled fees or charges payable to Lender by Borrower that Borrower is

- prohibited from paying to Lender pursuant to the terms of the Construction Loan Docurnents.

a ()] Intentionally Deleted.

.. (v) Any failure by Lender to receive a required payment when due and payable under

eny of the Security Documents that results from a failure by Borrower to direct the Construction

Lender to release funds for payment to Lender from any funds or accounts held pursuant to the
Constmctlon Loan Documents, : _

The obhgatlons in subsections (a) through (v), except as specifically provided otherwise
therein, shall survive the termination or expiration of the Agreement. Lender’s riglits under this
Guaranty are in addition to all rights of Lender under the Agreement, and payments by Guarantor
under this Guaranty shall not reduce the obligations and liabilities of Borrower under the

" Agreement; provided, however, this shall not be construed to permit Lender to collect from

Borrower for the same obligations or liabilities for which Lender has already received payment

‘from Guarantor. The obligations in subsections (b), (c), (d), (), (b), and (s) shall be applicable

only so long as, and to the extent that, such actions and matters are within the control of the
Guarantor and/or the Borrower by virtue of Guarantor’s engagement as manager under the
Management Agreement or as Developer under the Development Agreement.

6
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The Agreement and this Guaranty, and the obligations of Guarantor and Borrower
hereunder and thereunder, are secured by a pledge of all of the membership interests in Borrower-
pursuant to the Pledge Agreement, the terms and conditions of which are hereby incorporated
herein by this reference, however, unless specifically set forth herem, recourse 1s not limited for

' such seeunty for the enforcement of any rights hereunder '

. The vahdrty of this Guaranty and the obhganons of the Guarantor shall not be termrnated,
+ affected, or impaired by reason of (i) any forbearance, releases, settlements or compromises
- between Lender and Borrower or any other. guarantor, by reason of any waiver of or failure to
. enforce any of the rights and remedies reserved to Lender in the Agreement or otherwise, (ii) the
- invalidity, illegality or unenforceability of the Agreement for any reason whatsoever, (iii) the

relief or release of Borrower or any other guarantor from any of their obligations under the

" Agreement by operation of law or otherwise, including, without limitation, the insolvency,
bankruptcy, liquidation or dissolution of Borrower or any other guarantor or the rejection of or

. assignment of the Agreement in connection with proceedings under the bankruptcy laws now in
effect or hereafter enacted (other than any written release of Borrower or any release of
Borrower pursuant to the express terms of the Agreement in connection with a permitted

assignment thereunder as provided hereinbelow), (iv) any modification or amendment of the - -

Agreement, or (v) any other act or omission of Lender or Borrower which would otherwise
constitute or create a legal or equitable defense in favor of Guarantor except to the extent that the
. ‘'same constitutes a defense to enforcement of the Agreement against the Borrower thereunder ‘

. Guarantor. represents and warrants that it is the dlrect or indirect owner of one hundred

percent (100%) of the equity interests of Borrower and, therefore has a material economic

~interest in Borrower and that the execution of this Agreement will be of direct benefit to it. This

" Guaranty will remain in full force and effect as to any renewal, modification, amendment, or

extension of the Agreement, any assignment or transfer by Lender, any assignment or transfer by

. Borrower, any change in the status, composition, structure or name of Borrower or Guarantor,
and as to any assignee of Borrower’s interest under the Agreement.

If Guarantor, directly or indirectly, advances any sums to Borrower, Guarantor’s rights to

_contribution for such sums and indebtedness will be subordinate in all respects to the amounts

then and thereafter due and owing by Borrower under the Agreement. Payment by Guarantor of

any amount pursuant to this Guaranty shall not in any way entitle Guarantor to any right, title or

. interest (whether by way of subrogation or otherwise) in and to any of the rights or remedies

Lender may have against Borrower, unless and until all of the obligations then payable or

performable by Borrower under the Agreement have been performed, including particularly, but

. without limitation, payment of the full amount then due and owing to Lender under the
Agreement and this Guaranty

The liability of Guarantor for the Guaranteed Obhgatmns and other obligations contained

. in this agreement shall be primary; in any rights of action which accrue to Lender under the .
Agreement, Lender may proceed against Guarantor and/or Borrower, jointly or severally, and
may proceed apgainst Guarantor without having demanded performance of, commenced any
-action against, exhausted any remedy against, or obtained any judgment against Borrower. This
is a guaranty of payment and not of collection, and Guarantor waives any obligation on the part
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of Lender to enforce the terms of the Agreement against Borrower as a condmon‘ to Lender s
. -right to proceed against Guarantor S

~. Ju;.w
: Guarantor expressly waives (i) notice of acceptance of this Guaranty and of presentment,
demand and protest, (ii) notice of any default hereunder or under the Agreement (other than

| . notices and copies thereof to the parties specified in and as expressly required by the Agreement)

and of all mdu]gences (iii) demand for observance, performances or enforcement of any terms
for provisions of this Guaranty or the Agreement, and (1v) all other notices and demands

.otherwise required by law which Guarantor may lawfully waive. Guarantor agrees that if this

Guaranty is enforced by suit or otherwise, Guarantor shall reimburse Lender, upon demand, for
all expenses incurred in connection therewith, mcludrng, w1thout hmtahon. reasonable
attomeys fees. SRR »

: Guarantor agrees that in the event that Borrower shall become msolvent or shall be
adjudicated a bankrupt, or shall file a petition for reorganization, arrangement or other relief
under any present or further provision of the Bankruptcy Reform Act of 1978, or if such a -

. petition be filed by creditors of said Borrower, or if Borrower shall seck a judicial readjustment
_of the rights of its creditors under any present or future Federal or State law or if & receiver of all

or part of its property and assets is appointed by any- State or Federal court, no such proceeding
or action taken therein shall modify, drmmrsh or in any way affect the habrllty of Guarantor
under this Guaranty . : . .

Guarantor further agrees that, (a) to the extent Guarantor makes a payment or payments

~ to Lender under this Guaranty, which payment or payments or any part thereof are substantially

invalidated, declared to be fraudulent or preferentlal set aside and/or required to be repaid to

. Guarantor or its respective estate, trustee, receiver or any other party under any bankruptcy law,

state or federal law, common law or equitable cause, then to the extent of such payment or
repayment, this Guaranty and the advances or part thereof which have been paid, reduced or

" satisfied by such amount shall be reinstated and continued in full force and effect as of the date
- such initial payment, reduction or satisfaction occurred and (b) to the extent Borrower makes a

payment or payments to.Lender under the Agreement, which payment or payments or any part

_ thereof are substantially invalidated, declared to be fraudulent or preferential, set aside and/or

required to be repaid to the Borrower or its estate, trustee, receiver or any other party under any
bankruptcy law, state or federal law, common law or equitable clause, then, to the extent of such
payment or repayment, Guarantor shall nevertheless be liable hereunder to the same extent as it
would have been if the obligations of Borrower had not been so mvahdated, declared to be
fraudulent or preferential, set aside or reqmred to be repaid.

Guarantor hereby waives, to the maximum extent permitted by law, all defenses available

toa surety, whether or not the waiver is specifically enumerated in this Guaranty

All of the terms and provisions of this Guaranty shall inure to the benefit of the
successors and. assigns of Lender and are brndmg upon the respectrve successors and assigns of
Guarantor. :
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Within séven (7) days after written request therefor from Lender, Guarantor shall deliver
to Lender, or its designee, an estoppel letter from Guarantor ratlfymg and conﬁrmmg

r Guarantor s obhgatxons under thJs ‘Guaranty.

A determination that any provision of this Guaranty is unenforceable or mvahd will not
affect the enforccablhty or validity of any other provision, and any determination that the

" application of any provision of this Guaranty to any person or circumstances is ‘illegal or

unenforceable will not affect the enforceability or vahdlty of such provrsxon as 1t may apply to

~ any other persons or circumstances.

No modjﬁcatmn or amendment of this Guaranty will be effective unless executed by

o Guarantor and consented to by Lender in writing, and no cancellation of this Guaranty will be
.valid unless executed by Lender in writing,

If Borrower’s obligations are vbid or voidable due to illegal or unauthorized acts by

© Borrower in the execution of the Agreement, Guarantor shall nevertheless be liable hereunder to
_the 'same extent as it would have been if the obhgatlons of Borrower had been enforceable

agamst Borrower

Thls Limited Guaranty and Indemnity- Agreement is governed exclusively by its

- provisions, and by the laws of the State of Maryland, as the same may from time to time exist.

Notwithstanding anything contained herein to the contrary, the interests and rights of
Lender pursuant to this Guaranty are subject in all respects to the terms, covenants, and
limitations as set forth in that certain Subordination and Standstill Tri-Party Agreement dated as .

" of April 3, 2007 among Mercantile-Safe Deposit and Trust Company, as Agent, Lender and

Borrower (the “Tri-Party Agreement”), the provisions of which Tri-Party Agreement are

o mcorporated herem by reference to the same extent as if fully set forth herein.

" [Signature on following page ]
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Indemmty Agreement to be executed as of Apnl 3 2007...

| ERICKSON RETIREME
LLC, a Maryland limiteg -}

J

N ’ﬁmi,eéal&f/l’)/c)herx;f
Pr

_ Title: - Executive Vice
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'.MEMBER INTEREST PLEDGE AGREEMENT

. THIS MEMBER INTEREST PLEDGE AGREEMENT (the “Agreement”) is made

‘and entered into as of April 3, 2007,(the “Effective Date™), by ERICKSON RETIREMENT -

. COMMUNITIES, LLC, a Maryland limited liability company (“ERC"” or the “Pledgor™), in
favor of MSRESS INI KANSAS CAMI’US LP., a De]aware hmlted partnership (the

_ “Pledgee”)

; 'RECI'I‘ALS

WHEREAS Pledgee hes made a loan to Kansas Campus, LLC, a Maryland limited
* liability company (“Borrower”), secured by a mortgage on that certain real property owned by
.. Borrower and located in the C1ty of Overland Park, Johnson County, Kansas (the “Property"),
. and - | .

WHEREAS, subject to and upon the terms and conditions set forth in this Agreement

- ‘and the Loan Agreement (the “Mezzanine Loan Agreement”), between Pledgee and Borrower,

" Pledgee has made the Mezzanine Loan, which together with all other capitalized terms not
defined herein shall have the meaning set forth in the Mezzanine Loan Agreement; and

WHEREAS Pledgor has partially guaranteed Borrower’s performance under the -
~" " Mezzanine Loan Agreement pursuant to that certain Limited Guaranty and Indemnity Agreement
. of even date herewith ﬁ'om Pledgor in favor of Pledgee (the “Guaranty™); and

o WHEREAS Pledgor, directly or indirectly, is the- sole owner of one hundred percent
' (100%) of the equ1ty mterests of the- Borrower' and ‘ ,

: WHEREAS as a condition precedent to Pledgee makmg the Mezzamne Loan to
. Borrower, Pledgor has agreed to pledge and grant to Pledgee a security interest in the entire
- member interest in Borrower held by Pledgor cons1stmg of a 100% sole member interest held by
" ERC (collectively, the “Member Interest™), in order to secure Borrower’s performance under
the Mezzamne Loan Agreement and ERC’s performance under the Guaranty

AGREEMENTS

. NOw, THEREFORE in consrderanon of the premmes and of other good and valuable
COn51deratlon, the receipt and sufficiency of which are hereby expressly acknowledged, the
partles hereto intending to be legally bound, do hereby agree as follows

1. Deﬁned Terms. Any capitalized term not otherwise deﬁned herein shall have the
o meanmg givento such term i in the Mezzanme Loan Agreement.

| 2. Pledge. As security for (i) Borrower’s full, prompt and complete payment of
~ interest, and all other amounts required to be paid by Borrower under the Mezzanine Loan
L 'Agreement when due, (11) the full, prompt and complete performance of all other obhgatlons of

EXHIBIT
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. Borrower under the Mezzani'ne Loan Agreement when due, end (iid) Pledgor"'s fl.lll, idrompt and

complete performance.of all of its obligations under the Guaranty ((i) (ii) and (iii) are hereinafter
collectively referred to as the “Obligations™), the Pledgor hereby pledges and assigns to Pledgee

‘the Member Interest and hereby grants to Pledgee a security interest in and to the Member

Interest, including: without limitation, all of Pledgor’s capital accounts in and interest in the

- income, profits, gains and losses of Borrower and of Pledgor’s right to receive distributions and
.. the return of capital contributions from Borrower (collectively, the “Collatéral”); provided
‘however, that the Collateral shall not include cash payments distributions or return of capital

" : contributions or other payments by Borrower paid on, or in respect of, the Member Interest

(“Distributions™) so long as, at the time such Distributions are made or after giving effect to
such Distributions, (A) neither Borrower nor Pledgor is in continuing default under any of the
Project Documents (beyond apphcable notice and cure periods), (B) Borrower is not in
continuing default (beyond applicable notice and cure periods) under the Mezzanine Loan

* Agreement dealing with any payment thereunder, (Cy no other default under the Mezzanine Loan :

Agreement dealing with matters other than any payment shall have occurred and is continuing

“(beyond applicable notice and cure penods) as to which Pledgee has not waived such Event of
'Default, (D) no claim for payment or performance has been made by Pledgee aga.mst Pledgor

under the Guaranty which has not been satisfied, and (E) Pledgor has established in favor of
Pledgee, as security for the payment of the Prepayment Price under the Mezzanine Loan
Agreement, a letter of credit or other assurance or financial security, in a form reasonably -

. approved in writing by Pledgee, assuring Pledgee that the net amount of all Distributions (net of

amounts which are re-contributed by Pledgor to Borrower in order to pay bona fide obligations
of Borrower under the Project Documents) will be available to apply toward payment of the
Prepayment Price if and when it becomes due and payable Borrower may only make, and
Pledgor may only receive, Distributions which are made in accordance with the foregoing
conditions and limitations on makmg Distributions free and clear of the lien and operatlon of this

- .'Agreement.

3. Financing Statement. Simultaneously with execution hereof; Pledgor authorizes

. . Pledgee to file a UCC-1 Financing Statement with the State of Maryland (the “Financing
. Statement™) evidencing the security interest granted by Pledgor to Pledgee in the Collateral.

The Pledgor agrees that, at any time and from time to time, Pledgor will promptly execute and

* deliver all further instruments and documents, and take all further action, that may be reasonably

" necessary or desirable, or that the Pledgee may reasonably request, in order to perfect and protect

" any security interest granted hereby or to- enable the Pledgee to exercise and enforce its nghts
~and remedaes hereunder w1th resPect to the Member Interest or other Collateml. '

' 4 ~ Remedies. Rights Upon Default. ,

(@ Upon and aﬁer the occurrence of an Event of Default, and subject to the.

' prowsmns of Section 2 hereof, the Pledgee shall have the rights and remedies with respect to the
- Collateral provided for in the Uniform Commercial Code in effect in the State of Maryland (the
“UCC”), including the right to, without demand of performance or other demand, advertisement,

or notice of any kind (except such notice as may be specifically required by law and the notice
and advertisement requirement specified in subsection (c) herembelow), to or upon the Pledgor

" or any other person, forthwith realize upon its security interest in the Collateral or any part

2
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thereof and forthwith sell or otherwise dispose of and deliver the Collateral or any part thereof at
public or private sale or sales; at any time or place, at such prices and on such terms (including,
but without limitation, a requirement that any purchaser of all or any part of the Collateral -

purchase the Member Interest or other interests constituting the Collateral for investment and .
. without any intention to make a distribution thereof) as it may deem best, for cash or on credit, or

for future delivery without assumption' of any credit risk, with the right of Pledgee or any
purchaser to purchase upon any such sale the whole or any part of the Collateral free of any right
or equity of redemption in the Pledgor, which right or equrty is hereby expressly warved and
released to the extent permitted by law.

' (b) The proceeds of any such drsposrtron shall be applred as follows

: @) Frrst, to the costs and expenses mcurred in connection therewith or
mcrdental thereto or to the care or safekeeping of any of the Collateral or in any way relating to

. the exercise or enforcement of the rights of the Pledgee hereunder, including reasonable

attomeys fees and legal expenses incurred in connectlon therewith;

(ii) Second,, to the satisfaction of the Obligations which are then due
: (iii)  Third, to the payment of any other amounts required by applicable |

law; and C ' . : T '

(iv)  Fourth, to the Pledgor to the extent of any surplus proceeds

() . Any notification required by Section 9-611 of the UCC shall be deemed

: .reasonably and properly given if given to the Pledgor in accordance with Section 11 hereof, at

least ten (10) days before any sale or disposition of any of the Collateral.. Any advertisement of

_ the sale or other drsposrtlon of such Collateral shall be deemed to be reasonable if such

advertisement is placed in a’'newspaper of general circulation in or about the location of the

principal place of business of the Borrower at least once in each of the two (2) calendar weeks
' 1mmed1ately precedmg the sale : .

5. Representatlons end Warrenties. The Pledgor hereby represents warrants and

: -covenants to the Pledgee as follows

(a) Pledgoris a hrmted liability company duly orgamzed, vahdly existing and

~ in good srandmg under the laws of the State of Maryland and 1ts address is 701 Maiden Choice
~ Lane, Ba.ltrmore, Maryland 21228; : ,

~ (b) Bomowerisa  limited habrhty company duly orgamzed, validly existing

‘and in good standing under the laws of the State of Maryland, and is qualified to do busmess n

the state in which the Property is located;

: (c) This Agreement has been duly executed and delivered by the Pledgor and
is a vahd and bmdmg obhgauon of the Pledgor enforceable against it in accordance with its
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terms subject to the effect of any applicable bankruptcy, insolvency, reorgamzahon moratormm
or 51m11ar laws aﬁ'eetmg the nghts of crethors generally' e

@ Pledgor is the sole holder of record and the sole beneficial owner of the

" _Member Interest free and clear of any liens, warrants, calls, _security interests,. options,
.encumbrances or other charges thereon or affecting title thereto, except the: .security interest
-~ created by this Agreement and perfected by the filing of the Financing Statement and the security

interest therein granted to- the Construction Lender pursuant to the Construcnon Loan

.Documents

(e) . Pledgor has full legal power and nght to pledge and grant the secunty

'. 'mterest conveyed hereby in the Collateral and every part thereof; the making of such pledge and
the granting of such security interest do not violate the provisions of any law, regulation,
. contract, agreement, restrictive covenant or legend, order of court, corporate charter or bylaw,

stockholders agreement or other instrument binding upon it or any part of the Collateral; and no
consent or approval of any governmental body or regulatory authonty, or any secuntles
exchange, was or is necessary to the vahdlty or effectiveness thereof, : N

(t) The issuance of the Member Interest has been duly authonzed and the

| Member Interest is vahdly 1ssued, fully paid and nonassessable;

(& Al corporate actions or other actlons or consents necessary to authorize
and eﬂ'ectuate the terms of this Agreement on behalf of Pledgor have been taken or obtamed,

(h) | Pledgor will not (1) suffer or perm1t any amendment or modification of the
operating agreement of the Borrower without the prior written consent of Pledgee (which
consent may not be unreasonably withheld, conditioned or delayed); (if) without the prior written -

. consent of Pledgee, asmgn its rights to control Borrower or permit any other person to control
- Borrower; or (iii) waive, release or compromise any rights or claims that Pledgor may have

agamst any other party whxch arise under the operating agreement of the Borrower;

@) The Member Interest i is not an interest which is dealt in or traded on
securities exchanges or in securities markets, the terms of Borrower’s operatmg agreent do
not expressly provide that it is a security governed by Article 8 of the UCC, nor is the Borrower

- registered as an investment company under the federal investment company laws, and the

Member Interest is not held in a securities account and is not certificated. Pledgor, so long as

this Agreement is in effect, will not cernﬁcate the Member Interest.

6. Preservanon of Collateral.” The Pledgor wﬂl pay promptty when due all taxes,

~ assessments and governmental charges and levies upon or against the Collateral, in each case

before the same become delinquent and before penalties accrue thereon, unless and to the extent
that the same are being contested in good faith by appropriate proceedings. The Pledgee may, at
its option, make any payments or take any other action it may reasonably deem necessary or

" desirable to cure any default by Pledgor pursuant to the terms of this Agreement, to remove or
* discharge any liens, attachments or levies against or upon the Collateral, whether voluntary or

involuntary, or otherwise to conserve, protect or further perfect its interest in the Collateral. The

4
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Pledgor shall, promptly upon demand, reimburse the Pledgee for all such advances or expenses

~ incurred by the Pledgee. - -
A 7. No Further Transfer or Encumbrances. Except as perrmtted by the express terms

‘of the Mezzanine Loan Agreement, the Pledgor hereby covenants and agrees that it shall not sell, -

convey or otherwise dispose of any of the Collateral, nor create, incur or permit to exist any
pledge, mortgage, lien, charge, encumbrance or any security interest whatsoever with respect to
any of the Collateral or the proceeds thereof. The Pledgor further covenants and agrees that it
shall not consent to or approve the issuance of any additional Member Interest in Borrower or the
merger of Borrower with any other entity, except (i) where the issuance is not prohibited by the
express terms of Mezzanine Loan Agreement and where the issued interests or entrusts in the
entity surviving the merger, is subject to the lien created under this Agreement, and (ii) any
issuance of member interests in Borrower to a non-equity member as provided in Borrower’s
organizational documents, copies of which have been provided to Lender. Without in any way
limiting the foregoing, unless and until Borrower exercises the Purchase Option set forth in the
Mezzanine Loan Agreement and pays Pledgee all amounts due in connection therewith, Pledgor
may not elect to or voluntanly sell or in any manner convey the Member Interest.

*.8. - Voting Rights. Not\mthstandmg anything herein to the contrary unless and until
an Event of Default occurs and is continuing, and the Pledgee forecloses upon the Collateral in

- . accordance with this Agreement, the Pledgor shall have the right to exercise its voting and other

rights with respect to the Member Interest and ‘Pledgor shall have the right to receive

. Distributions, but only under and subject to the terms, conditions and limitations applicable to

Distributions as set forth in Section 2 above. Notwithstanding the foregoing sentence, upon the
occurrence and during the continuation beyond applicable notice and cure periods of (i) an Event

. of Default under the Mezzanine Loan Agreement or (ii) a. claim. by the Pledgee under the

Guaranty which has not been satisfied, the Pledgee shall be entitled to exercise any and all rights

.of conversion, exchange or subscription or any other similar rights; privileges or options

pertaining to the Collateral as if if were the absolute owner thereof, including, without limitation,

. the right to exchange, - at its discretion, any and all of the Collateral upon the merger,

consohdahon, reorganization, recapitalization or other readjustment of the Borrower or, upon the
exercise of any such right, privilege or option pertaining to the Collateral, and in connection

'+ therewith, to deposit and deliver any and all of the Collateral with any committee, depositary,

transfer agent, registrar or other . des1gnated agency upon such terms and conditions as the -

: .Pledgee may determine,

.10, Dug{ of Pledgee. The Pledgee may take any action set forth in this Apgreement

" without liability to the Pledgor (except for Pledgee’s own gross negligence or willful
. misconduct), Borrower or any other person, except to account for property actually received by

it, but the Pledgee shall have no duty to exercise any of such rights, privileges or options and
shall not be responsible for any failure to do so-or delay in so doing. The Pledgee’s only duty
with respect to the Collateral shall be to exercise reasonable care to assure the safe custody of the
Collateral, and the Pledgee shall be relieved of all responsibility for the Collateral upon delivery
or proffer of dehvery of the Collateral to the Pledgor ‘
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11. Costs The Pledgor shall pay on demand all costs and expenses (including

. reasonable attorney’s fee) incurred by and on behalf of the Pledgee incident to any collection;

. servicing, sale, disposition or other action taken by the Pledgee with respect to the Collateral or

' any portion thereof following the occurrence and during the continuance of an Event of Default;

*. provided, however, that this Agreement shall in all respects be nonrecourse to Pledgor and
- Pledgee shall ook only to the Member Interest to satisfy any liability of Pledgor hereunder.

12, Notices. "

(a) ~ Any and all notices, demands, consents, approvals, offers, elections and

other communications required or permitted under this Agreement shall be deemed adequately

* given if in writing and the same shall be delivered either in hand, or by mail or Federal Express

. or similar expedited commercial carrier, addressed to the recipient of the notice, postpaid and

" registered or certified with return receipt requested (1f by maxl), or thh all freight chargu
prepa1d Gaf by Federal Bxpress or similar carrier). :

: (b) All notices required or perm1tted to be sent hereunder shall be deemed to
have been given for all purposes of this Agreement, upon the date of receipt or refusal, except
that whenever under this Agreement a notice is either received on a day which is not a business

~dayoris reqmred to be delivered on or before a specific day which is not a business day, the day
of recelpt or required delivery shall automatically be extended to the next busmess day .

(c)  All such notices shall be addressed:

" Ifto Pledgee: * MSRESS I Kansas Campus, L.P.
T c/o Morgan Stanley US RE Investing Division

- 1585 Broadway, Floor 37
".. New York, NY 10036
.-Attn: Andrew S. Bauman
Phone: (212) 761-4468
Fax: (212) 761-0253

With a copy to: Wilmer Hale LLP .
¢ 100 Light Street— Suite 1300 -
- Baltimore, Maryland 21202
" Attn: Mark Pollak, Esq.
~ Phone: (410) 986-2860
Fax: (410) 986-2828
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B Ifto Pledgor: Erickson Retu'ement Communities, LLC -

701 Maiden Choice Lane
Baltimore, Maryland 21228

~ Attn:  General Counsel
Phone: (410) 402-2350 -
Fax: (410) 402-2348

By notice given as herein prov1ded, the parues hereto and their respectwe successors and

* - assigns shall have the right from time to time and at any time during the term of this Agreement
~ " to change their respective addresses effective upon receipt by the other parties of such notice and
" ‘each shall have the right to specrfy as its address any other address w1th1n the Umted States of

- America, " - .

‘ 13.  Entire Apreement. This Agreement contains the full.understandi'ng 6f the Piedgor
and the Pledgee in respect of the pledge of the Collateral, and may not be amended or otherwise

' modlﬁed except in a writing duly executed by the Pledgor and the Pledgee

- '14. Waiver. The failure by either party to insist upon or to enforce any of its nghts

‘hereunder shall not constitute a waiver thereof Any waiver shall be in writing and srgned by the
o .party grantmg the wa.wer : : _

15.  Exercise of Rights. All nghts remedies and powers of the Pledgee hereunder are
irrevocable and cumulative, and not alternative or-exclusive, and shall be in addition to all other

. rights, remedies and powers given hereunder or in or by any other instrument or any law now
: exlstmg or hereafter made or enacted ' :

16. Severability. If any term, covenant or condmon of this Agreement, or the
application thereof to any person, shall be invalid or unenforceable, the remainder of this
Agreement or the apphcatlon of such term, covenant or condition to persons or circumstances
other than those to which it is held to be invalid or unenforceable shall not be affected thereby,
and each term shall be valid and enforceable to the fullest extent perm1tted by law.

17.  Termination. Tlus Agreement shall terminate upon the earher to occur of @) the

~termination of the Mezzanine Loan Agreement and perfonnance in full of the Obligations, or (ii)

Pledgor’s transfer of its interest in the Borrower or in the Mezzamne Loan Agreement pursuant

© to Article 14 of the Mezzanine Loan Agreement.

18 ‘Binding Nature of Agreement. Thls Agreement shall be bmdmg upon Pledgor
and Pledgee and their respectlve SUCCessors and assigns.

19.. Construchon. ‘When used herein, the singular may also refer to the plural and vice

) ~versa; and the use of any gender shall be applicable to all genders. Headings in the Agreement
are for purposes of reference only and shall not limit or otherwise affect the meaning hereof. .
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'20.  Governin ming Law This Agreement shall be governed by and construed in
accordance with the laws of the State of Maryland.

21. Countm ‘s. This Agreement may be executed in any number of counterparts

: ‘each of whrch shall be an original, but all of whrch together shall constitute one msh'ument.

22, - Le end. Notwithstanding anythmg contamed herein to the contrary the interests
and rights of Lender pursuant to this Agreement are subjett in all respects to the terms,
covenants, and limitations as set forth in that certain Subordination and Standstill Tri-Party
Agreement dated as of April 3, 2007 among Mercantile-Safe Dep051t and Trust Company,
Pledgee and Pledgor (the “Tri-Party Agreement™), the provisions of which Tri-Party -
Agreement are incorporated herein by reference to the same extent as if fully set forth herein.

Nargee o o

[Signatures on following pages.]
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 EXECUTED AND ACKN OVVLEDGED by the undersxgned as of the day and year ﬁrst
' wntten above :

PLEDGOR:

: ERICKSON RETIREMENT C¢
" LLC, a Maryland limited lighjlis

- Byi .

4. Dot
Na,.me/G F.D de

" Title: Executive Vice Presi

[SIGNATURES CONTINUE ON NEXT PAGE]
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| PLEDGEE:. »

- MSRESS Il KANSAS CAMPUS, L. P a Delaware
" limited partnership

By MSRESS III Kansas Campus GP LLC

M/ B o

Name:; Andrew Bauman
: T1t1e Vice PreSIdent

. 10
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UCC FINANCING STATEMENT .
FOLLOW INSTRUCTIONS (front and back) CAREFULLY ; .
A. NAME & PHONE OF CONTACT AT FILER [optlonal] ) . — b H

B. SEND ACKNOWLEDGMENT TO: (Name and Address)

Patncla A Berkey _l
Wilmer Cutler Pickering Hale and Domrr LLP
100 Light Street, Suité 1300

C . Baltimore, Maryland 21202

. - C THE ABOVE BPACE IS FOR FILING OFFICE USE ONLY

1. DEBTOR'S EXACT FULL LEGAL NAME insart only pna deblor nama (10 of 1b) - do not abbreviata or combing nnmu
18, ORGANIZATION'S NAME

— | Erickson Retirement Communities, LLC

" OR 35 ROVIDUALS LABT NAME - - — [FIRGTNANE T WiIDOLE NAM SUFFIK
“Ic MALING ADDRESS : — - oY - . ETATE [POSTALCODE — [COUNTRY
701 Maiden Choice Lane- . " .| Baltimore- : - . | MD [21228 ) | UsA
" TLTAXIOF: GGNOREIN . |ADDLINFD RE [1e. TYPE OF ORGANIZATION | TJURIS SDIGTION GF GRGANZATION 0 ORGANIZATIONAL B R, Fany
ORGAN . . D
. 2 ADDITIONAL DEBTOR'S EXACT FULL LEGAL NAME - Insert enly ona dabtar name {20 or 2b) - do not uhbmvlatu nru:mhinn names " '
m.onemmn‘ou‘ ENAE
OR [ INDIVIDUALS AT NAME o FIRGT NANE ; WIDDLE NANE ' —TSUFFX
2c. MAILING ADORESS _ ; —[cnv - ETATE |POSTAL COD COUNTRY .
. _zn. TAX Tn‘m_'s_'su GREIN | ADDLINFO RE |26 TYPE OF GRGANZATION |2, JURISOICTIONGF OF OFGRGANZATION - 74 ORGANIZATIONAL ID%, B 8y y
T ORGANIZATION 4 . ’
. DEBTOR i | . .. 1 - . . i . NE

Coa, SECURED PARTY'S NAME (or NAME of TOTAL ASSIGNEE of ASSIGNOR SIP) - tnse orly ons securod party name (3n or :\h)

Sa, ORGANIZATION'S NAME o
MSRESS I Kansas Campus, LP. : . .
O I INGVIDUAL'S LAST NAME ) FIRGT NANE ; WIDDLE NAWE T SUFF
TR — : I ‘ STATE _[FOSTAL GODE COUTRY
— 1585 Brostwry, Floor 37 (c/o A Baumen) . |- NewYork - NY | 10036 . |usA

4, This FINANGING STATEMENT covers tha following callotoral: '
All of Debtor's member interest in Kansas Campus, LLC, a Marylund limited liebility company ("KC") including w:thout
,hmxtauon, all of Debtor's capital accounts in'and interest in the income, profits, gains and losses of KC and of Debtor's right to
receive distributions and the return of capital contributions from KC as pledged pursuant to that cerimn Member Interest Pledge
Agreement, dated a5 of Apnl 3, 2007, by Debtorin favor of Secured Perty. . : .

8. ALTERNATIVE DESIGNATION (Y oppfieable):] JLESSEE/LESSOR CONSIGNEE/CONSIGNOR BAILEE/BAILOR SELLERBUYER AG, LIEN NON-UCCPLING
5 ID L] lutrnmm or fjacorded) in e Lhecx 10 on Uabiors
ES;ATE ECORDS, __ Aftach Adde ey ! ! t atmm:ablu ! ADDITIONAL F [opilonall o All Dablors Dabtor 4 Dablor 2

8, OPTIONAL FILER REFERENCE DATA

FILING OFFICE COPY — NATIONAL UICC FINANCING STATEMENT (FORM UCC1) (REV. 07/26/28) . EXHIBIT

F
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UCC FINANCING STATEMENT . |
FOLLOW INSTRUCTIONS (frant end back) CAREFULLY
A. NAME & PHONE OF GONTACT AT FILER [optlanal]

B, SEND ACKNOWLEDGMENT TO: {Name and Address}

o

Patricia A, Berkey - , .
Wilrier Cutler Pickering Hale and Dorr LLP
. 100 Light Street, Suite 1300 -
" Baltimore, Maryland 21202 .

) . ) . R ) | THE ABOVE SPACE IS FOR FILING OFFI.CE USBE ONLY
1, DEBTOR'S EXACT FULL LEGAL NAME - insen‘anly ana debtor niame (18 or 1b) - do not abbrovinla or combinp names A T

5. ORGANIZATION'S NAME
Kansas Campus, LLC . _ i : i i
OR 135, INDNIDUAL'S TAST NAME : _ —TFIRSTNAME - _ W00 SUFFIX
7w MAILING AGDREEE = ) o . STATE [POSTALCODE . |COU
701 Maiden Choice Lane . ' a Baltimore : MD |21228 . | USA
0. TAXID% ESNOREN |ADDLINFORE [15.7YPEOF ORGANEATION | H.JURIGOIGTONF ORGANIZATION 5. ORGANGATIONAL 1D ¥, Wany
GAN . ' .
o LLC | Maryland | W10747368 [ine
2. ADDITIONAL DEBTOR'S EXACT FULL LEGAL NAME - Inser only png debtor nams (20 or 2h) - da nol nbbravinis or comblne names ' :
25, ORGANIZATIONS NAME — :
OR (25 NDGWIDUAL'S LAST NAME - TFRETTAME TWODLE NAME EOFFR
" “2a MAILING ADDRESS : S 727 . : _ STATE  |POSTAL COOE COUNTRY

ZATAXIO® SSNOREN |ADDLINFORE [26.TYPEOF ORGANIZATION | Z.JURISDIGTIONGF ORGANEATIGN 75 ORGANRATIONAL IO, Tany

ORGANIZATION .
DEBTOR | ] | N . ONE -

3. SECURED PARTY'S NAME {or NAME of TOTAL ASSIGNEE of ASSIGNOR S/P) - Insert cnly gna socured party name (3a or 3b)

33, ORGANIZATION'S NAME : A ~
MSRESS I Kansas Campus, L.P. T .
- OR R NOWBUALE CASTRANE . [FIRST NAME : » ViIDBLE NAME . TOFFIX
"5 MAICNG ADORESS - ' ) - A _ R 5 CoUNTRY
1585 Broadway, Floor 37 (¢/o A. Bauman). New York : {NY |10036 ‘| USA

4. This FINANCING STATEMENT covers the following uilnlmll: . . . . . .
All of Debtor’s right, title and interest to the contracts and agreements listed on Exhibit A attached hereto, together with any and
all rights of Debtor thereunder including but not limited to, any accounts, reserves, credits, escrows, retainage and/or other rights

- to receive any payments or other sums in connection therewith, as pledged pursuant to that certain Pledge Agreement dated as of -~ -
April 3, 2007, by Debtor in favor of Secured Party. . - T '

5. ALTERNATIVE DESIGNATION [if applicable):]_JLESSEENESSOR CONSIGNEE/CONSIGNOR | |BAILEE/BAILOR SELLER/BUYER AG, LIEN NON-UCC FILING
nis % I5 1o b nied [of recard) (of racordeda) In the.Ri . ChatX 10 ) on Depiar(e
5. ESTATE RECORDS, . Afioch Atidand v ik °0) f poolicabla ADDITIONAL FEE] . [ootionoll - J All-Oebtors | JDabior1 § J|Deblor2

8. OPTIONAL FILER REFERENCE DATA

~

FILING OFFICE COPY— NATIONAL UCC FINANCING STATEMENT (FORMUCC1) (REV. 07/26/88)
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UCC FINANCING STATEMENT
FOLLOW INSTRUCTIONS (front and back) CAREFULLY *

A. NAME & PHONE OF CONTACT AT FILER [optional] - ) .

B. SEND ACKNOWLEDGMENT TO: (Name and Address)

- Patricia Ann Berkey -

Wilmer Cutler Pickering Hale and Dorr LLP
100 Light Street, Suite 1300 -

Baltimore, Maryland 21202

: S CLT . ' I THE ABOVE SPACE IS FOR FILING OFFICE USE ONLY
1 DEBTOR'S EXACT FULL LEGAL NAME - Insent only pna deblor name {1a or 1b) - do net abbreviols or combine names

5. ORGANZATION'S NAME
,Kansas Campus, LLC . . . i . )
OR 35 BVIDUAL CAET NAME . T~ [FIRGTNANE MIDOLE NAME - EUFFX
TEMALNG ADGRESE - T - ETATE [FOSTALCODE ——|couniav
. 701 Mniden Choice Lane - : - Baltimore - | MD |21228 ‘| USA
. TeTAXID# SSNOREWN ADDLINFORE [1e TYPEOF ORGANIZATION | 1.JURISDIGTIONOF ORGANIZATION |19, ORGANIZATIONAL ID %, 1l any :
e ATION j LLC | Maryland . S W10747368 ) I ‘ro'nz
2. ADDITIONAL DEBTOR'S EXACT FULL LEGAL NAME Insert only ona deblor name (Zu or 2b) - do not shbmviela orcumblnu nomes -
[~ ORGANZATION'S NAME
OR b INDIVIDUALGLABTNAME -+ . FIRGT NAME - [WiDOLE NAME —[EUFFK
2. MALING ADORESS : . oy - S = STATE |POSTALCODE . |COUNTRY
. “H AKX & &N OREN [ADDLNFORE |za. TYPE OF GRGANIZATION | ZL.JURWSOICTIONGF GREANATION |25, ORGANZATIONAL IO F, Ty
C : CORGANIZATION . : . . . . D‘l
. DEBTOR [ : . L B ) . ) | . ONE
-3, SECURED PARTY'S NAME (or NAME of TOTAL ASSIGNEE of ASSIGNOR sm) -ingen enty opna d party name {3a or 3b)
3. ORGANZATION'S NAME i '
" MSRESSIIIKunsnsCampus,L.P : . . o
ORI WEVDUALS LAST NARE - TFIRST NANE " [WCDENAME . SUFRK
3 MALING ADDRESS oy . ) STATE [FOBTALCODE COUNTRY
" 1585 Brondway, Floor 37 {cloA. Bauman) . New York -~ "[NY | 10036 - USA

4 “This FINANCING STATEMENT covors the folowing callatemlz
All assets of Debtor which are now or hereafter located on. ar affixed to certoin real estate owned by Debtor in Overland Park,
- Johnson County, Kansas, which is more particularly described on Exhlblt A attached hereto and mcorpomted by reference
herem, or whlch conshmtes ﬁxtures under npphcable law, :

5. ALTERNATIVE DESIGNATION il applicable):} JLESSEEALESSOR CONSIGNEE/CONSIGNOR DAILEE/BAILOR SELLER/BUYER. AG. LIEN NON-UCCFLING *

G FINANCIN XTETAENT 15 10 0B 060 [10F 6Cum] Of fecoraad) in B WEAL Cheeh to Re ) bn Ueblor(s)
8.' l ESTATE RECORDS. . Alloch Addendum ¢ J f applicable 7- JADDITIONAL FE| {optional} All Debiors | | Debtor1 § {[Ochtor2

8, OFTIONAL FILER REFERENCE DATA' . ' .
File with: Land Records of Johnson County, Kansas )

FILING OFFICE COPY — NATIONAL UCC FINANCING STATEMENT (FORM UCC1) (REV. 67129198)
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R
" PARCELY: e
Lot 1 and Tract A, ERC Campus, Second Plat, a subdivision in the City of Overland Park, Johnson County,
PARCEL2: ~

. Anon-excluslve easement for vehicular and |pcede:strfan traffic, ingress and egkeés overdriveways and vehlcular
: ggglflng areas as provided in the Instrument [abeled "Access Easement Agreement” filed In Book 8124, Page

- PARCELZ: . . = S
A perpetual access easement for vehicular and pedestrian traffic access, Ingress and egress over and across
that area provided In the instrument labled."Access Easement (option 1) filed in Book 8171, Page 332,

L T
s
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UCC FINANCING STATEMENT .
FOLLOW INSTRUCTIONS (front and back) CAREFULLY
. |A- NAME & PHONE OF CONTACT AT FILER [oplional] -

B. SEND ACKNOWLEDGMENT TO: (Name and Addresi)

N

Patricia Ann Berkey

Wilmer Cutler chkenng Hnle and Dorr LLP
100 Light Street, Suite 1300

Baltimore, Maryland 21202

| THE ABOVE SPACE 1S FOR FILING OFFICE USE ONLY

. 1. DEBTOR'S EXACT FULL LEGAL NAME - [ngert anly ono debtor name {10 ar 1b} - do nMnbbmviula or combine names
. 1a, ORGANIZATION'S NAME

Kansas Campus, LLC ) 4
1b, INDIVIDUAL'S LAST NAME . ! FIRSTNAME | MIDDLE NAME

1c. MALING ADDRESS R ary - . B STATE FOSTN; CCOE
. 701 Maiden Choice Lane ' . Baltimore . |+ MD {21228
1d, TAX D & GSN OREIN ADDL INFO RE ]10.TYPE OF QRGANIZ‘\TIDN 1. JURISDICTIONOF ORGANIZATION 1. ORBA\IIZA'[IONAL [*TX}] any
D R ORGANIZATION nd
- |omvor |y LLC . .| Maryland | W10747368 [Tise

2, ADDITIONAL DEBTOR'S EXACT FULL LEGAL NAME - Insert only pna deblor name (20 or 2h) - do nol nhhmvh:la or combine namas’
28. ORGANIZATION'S NAME .

PR 2b, INDIVIDUAL'S LAST NAME . : T FIRST NAME MIDDLE NAME

2c, MAILING ADDRESS cmry | . T ETATE |POSTAL CODE

24, TAXID# GSSNOREIN |ADDL INFORE |znvp"s'o"r' CRGANIZATION . JURISOICTION OF GRGANIZATION 2g- ORGANIZATIONAL (D ,  any .
o ORGANIZATION Ty . : ; . .
DEBTOR | - R | . e | : ONE
e d
3. SECURED PARTY'S NAME (or NAME of TOTAL ASSIGNEE umssmuon 5/P) - invent only ona sécursd party name (3a o 3b)
33. ORGANIZATION'S NAME

MSRESS III Kansas Cumpus. L.P.
3b, INDIVIDUAL'S LAST NAME B R TFIRST NAME . MIDDLE NAME j SuUl

3¢ m ) cy "[STATE |POSTALCODE . COUNTRY
1585 Brondway, Floor 37 (c/o A Bauman) New York ’ NY 10036 .. | USA

" 4. This FINANCING STATEMENT cavers tha falowing collateri: - :

. All assets of Debtor which are now or hereafter located on or affixed to certain renl estate owned by Debtor in Overland Purk.
Johnson County, Kansas, which is more particularly described on Exhibit A attached hereto and incorporated by reference

- herein, or which consututes fixtures under applicable law. .- : .

§. ALTERNATIVE DESIGNATION Jif. applicabisl: LE'SSEEILESSOR CONSIGNEE/CONSIGNOR BAILEE/BAILOR SELLER/BUYER AG.LIEN -} JNON-UCGFILING

8 15 (0 18 hugd Jlor record) (or e0) Inng . ack 1o ) on Uebiar(s, .
STATE RECO! Allach Adde ! f npoficablel ADDITIONAL FE] Jootional] ‘ All Deblors | | Osbtor 1 n]ﬂelﬂw!

B. OPTIONALFILER REFERENCE DATA -

FILING OFFICE COPY — NATIONAL UCC FINANCING STATEMENT (FORM UCC1} (REV. 07/28/88)
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Lot'1 and "!:'ractA. ERC Campﬁs. Second Plat, a subdivision In the City of Overland Park, 'thnSori County,

PARCEL2: © = _ . )
A non-excliisive easement for vehicular and pedestrian traffic, Ingress and egress overdriveways and vehicular

. gggklng areas as provided in the instrument labeled "Access Easement Agreement" filed in Book 8124, Page

A perpetual access easement for vehicular and pedestrian traffic access, ingress and egress, bvér énd abrosg _

* that erea provided In theinstrument labled."Access Easement (option 1) filed in Book 8171, Page 332,




Northern District of Texas
Claims Register

09-37010-sgj11 Erickson Retirement Communities, LLC
Judge: Stacey G. Jernigan ~ Chapter: 11 ‘ |
Office: Dallas Last Date to file claims: 02/28/2010
Trustee: Last Date to file (Govt):

Creditor; (13027251)
MSRESS III Kansas Campus,
JLLC '
c/o Andrew Bauman/Matthew

Claim No: 26
Original Filed
Date: 02/24/2010 .
Original Entered

Status:

Modified:

Filed by: CR -
Entered by: Knapp, Bradley

Summers -

Ballard Spahr LLP,300 E
Lombard, 18 F1

Baltimore, Maryland 21202 -
410-528-5679

Date: 02/24/2010 .

I
Secured claimed: $28260000.00
Total  claimed: $28260000.00

istory:

Details 26-1 02/24/2010 Claim #26 filed by MSRESS III Kansas Campus, LLC, total amount claimed:

‘ $28260000 (Knapp, Bradley )
IDescription: (26-1) Real Estate ' N
{Remarks: . . |

Claims Register Summary

Case Name: Erickson Retirement Communities, LLC
Case Number: 09-37010-sgj11
Chapter: 11 :
. Date Filed: 10/19/2009
Total Number Of Claims: 1

|Total Amount Claimed|[Total Amount Allowed
Unsecured " , :

Secured "
Priority ||
Unknown "

$28260000.00

[Administrative|
|  Total |

$28260000.00




