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UNITED STATES BANKRUPTCY COURT ~ Northern District of Texas

- PROOF OF CLAIM

Name of Debtor:
Dallas Campus GP, LLC

Case Number:
09-37013

NOTE: This form should not be used 10 make a claim for an adminisirative expense arising afier the commencement of the case. A request fo/ payment of an

administrative expense may be filed pursuant to /1 U.S.C. § 503.

Name of Creditor (lhe person or other entity to whom the debtor 0WeS money or property):
MSRESS Il Dallas Campus, L.P.

Name and address where notices should be sent:
Andrew Bauman, Morgan Stanley, 1585 Broadway, 37th Floor, New York, New York 10036, and
Matthew G. Summers, Esq., Ballard Saphr LLP, 300 E. Lombard St., 18th Floor, Baltlmore
Maryland 21202 ~ -

Telephone number:

(410) 528-5679 -

RECEIV ED

0 Check this box to indicate that this

claim amends a previously filed
claim.

Court Claim Number:
(If known)

Filed on:

Name and address where payment should be sent (if different from above):

FEB 25 2010
BMC GROUP

Telephone number:

O Check this box if you are aware that
anyone else has filed a proof of claim
relating to your claim. Attach copy of
statement giving particulars.

O Check this box if you are the debtor, ‘
or trustee in this case.

1. Amount of Claim as of Date Case Filed: $ 19.850.000.00

If all or part of your clalm is secured. complete item 4 below, however, |f all of your clmm is unsecured, do not complete
item 4. .

fallor part of your claim is enmled 10 prnonry, complete item 5.

!‘Check this box if claim includes interest or other charges in addition to the pnncxpal amount of claim. Attach itemized

statement of interest or charges.

2. Basis for Claim: _See Schedule
(See.instruction #2 on reverse side.)

3. Last four digits of any number by which creditor identifies deb

3a. Debtor may. have scheduled account as:
(See instruction #3a on reverse side.)

4. Secured Claim (See instruction #4 on reverse side.)
" Check the appropriate box tfyour clalm is secured by a lien on property or a nght of setoff and provrde the requested
information.

) Nature of properly or right of setoff: E{Rcal Estate DMotor Vehicle & Other

Descrlbe'

_anue of Property:$ Annual Interest Ra;e %

iAmount‘ of arrearage and other charges a;s of time case filed included in secured claim,
. anis'lfol; perfection: _See Schedule -

19,850,000.00  Am

if aby: S

Unsecured: $

_ Amount of Secured Claim: §,

6. Credits: The amount ofall payments on this claim has been credited for the purpose of making this proofol'claim

7. Documents: 'Anach redacted copies of any documents that suppon the claim, such as promissory notes, purchase -
orders, invoices, itemized statements of runnmg accoums, contracts, judgments, mortgages, and security agreements.
"You may also attach a summary. Attachr d copies of doc providing evidence of perfection of

a security interest. You may also attach a summary. (See insrmcrion 7 and definition of “redacted” on reverse side.)

DO NOT SEND ORIGINAL DOCUMENTS. ATTACHED DOCUMENTS MAY BE DESTROYED AFTER
SCANNING.

If the documents are not available, please explain:

§. Amount of Claim Entitled to
Priority under 11 U.S.C. §507(a). If
any portion of your claim falls in
one of the following categories,
check the box and state the
amount.

' Specify the priority of the claim. -

. O Domestic support obligations.under

11 U.S.C. §507(a)(1)(A) or (a)(1)(B)..

O Wages, salaries, or commissions (up
10 $10,950*) earmed within 180 days
before filing of the bankruptcy
petition or cessation of the debtor’s
business, whichever is earlier— 11
U.S.C. §507 (a)(4).

O Contributions to an employee benefit
plan- 11 U.S.C. §507 (a)(5).

O Up 0 $2,425* of deposits toward

purchase, lease, or rental of property
or services for personal, family, or
household use — 11 U.S.C. §507

- (a)(?). .

3 Taxes or penalties owed to
governmental units = 11 U.S.C. 9507
(a)®).

D Other - Specify applicable paragraph
of 11 U.S.C. §507 (a)}(_).

Amount entitled to 'prio'rlty:
3
*Amounts are subject to adjustment on
4/1/10 and every 3 years thereafier with

respect to cases commenced on or after
the date of adjusiment.

Date:
02/23/2010

Andrew Bauman

Signature: The pcrsoﬁ ﬁling lhis élaim must sign it. Sign and print name and mle xl’any, of the crednoi or

FOR COURT USE ONLY

Pennllv for presenting ﬁ'nudulenl claim: Fine of up to $500,000 or imprisonment for up to 5 years, or both. 18 U.S.C. §§ 152 and 3571

n Ret. Comm. LLC

I|III|I|\|II|II|IIII||
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Schedule to Proof of Claim

In re: Erickson Retirement Commumttes, LLG, et al.,
Case No. 09—37010 (Chapter 11) (Jomtly Adnumstered)

In re: Dallas Campus, LP
Case No. 09-37012 (Chapter 11)

In re: Dallas Campus GP, LLC =
Case No. 09-37013 (Chapter 11)

Umted States Bankruptcy Court for the Northern Dlstnct of Texas
Creditor: MSRESS III Dallas Campus, L.P. (“MSRESS Dallas”)

“This Schedule supplements. the 1nformat1on stated in the accompanymg Proof of Claim
and shall const1tute part of the Proof of Clalm

1. Basis for the Claim

In April 2006, MSRESS Dallas entered into a transaction with Dallas Campus, LP (the
“Dallas Debtor”), whereby MSRESS Dallas purchased the land on which the Highland Springs
~ retirement community is located (the “Land”) pursuant to a Purchase Agreement dated April 28,
2006 (the “Purchase Agreement”), and a Special Warranty Deed dated April 28, 2006 (the
“Deed”). MSRESS Dallas currently holds legal title to the Land and leases the Land to the
Dallas Debtor pursuant to the terms of a Ground Lease Agreement dated April 28, 2006 (as

~amended and restated, the “Ground Lease™). True and correct copies of the Purchase-
Agreement, the Deed, and the Ground Lease are attached hereto as Exhibits A, B, & C,
respectlvely, and 1ncorporated herem by reference

Pursuant to the Ground Lease, shouldv the Dallas Debtor fail to make payments to
MSRESS Dallas, MSRESS Dallas may require the Dallas Debtor to exercise the purchase option

~ . and pay $17,500,000.00 to MSRESS Dallas, plus certain additional amounts. See Ground Lease,

Article 24.2 & 24.2(f). The obligations under the Ground Lease are also secured on a -
subordinated basis by, among other things, an Assignment of Licenses, Permits, Plans, Contracts,
and Warranties (the “License Assignment”). A true and correct copy of the License Assignment
is attached hereto as Exhlblts D and 1ncorporated herein by reference.

A number of related agreements were entered into by MSRESS Dallas and the Dallas
Debtor in connection with the Ground Lease. Debtor Dallas Campus GP, LLC (“Dallas GP”),
and Erickson Retirement Communities, LLC (“ERC”), pledged their partnership interest in the
Dallas Debtor to MSRESS Dallas as security for the obligations of the Dallas Debtor under the
Ground Lease pursuant to a Partnership Interest Pledge Agreement dated April 28, 2006. True
and correct copies of the Partnership Interest Pledge Agreement and related UCC financing
statements are attached hereto as Exhibits E & F, respectively, and incorporated herein by. .

DMEAST #12118811v1 -



Case 09-37013-sgj11 Claim 1-1 Part2 Filed 02/24/10 Desc Schedule Page 2 ot 3

reference. ERC further executed and delivered a Limited Guaranty and Indemnity Agreement
dated April 28, 2006 (the “Guaranty”), in favor of MSRESS Dallas by which it guaranteed the
full and prompt performance of all obligations of the Dallas Debtor to MSRESS Dallas. A true
and correct copy of the Guaranty is attached hereto as Exhibit G and 1ncorporated herein by
reference. : :

On or about October 19, 2009 (the “Petition Date”), ERC, the Dallas Debtor, Dallas GP
and certain of their affiliates and subsidiaries (collectively, the “Debtors”) filed voluntary
petitions for relief under Chapter 11 of the Bankruptcy Code. -

The Dallas Debtor has failed to meet its payment obligati'(')n:s to MSRESS Dallas under
the Ground Lease and, as a result of this failure, the Dallas Debtor and ERC are obligated to pay
the sum of $17,500,000.00 plus additional charges in the amount of $2 350,000.00 to MSRESS .
Dallas.

On December 21, 2009, the Dallas Debtor, Dallas GP, and ERC filed a Complaint for
Declaratory Judgment, commencing Adversary Proc. No. 09-03465 (the “Adversary
Proceeding™), in which the Dallas Debtor and ERC seek ‘a declaration recharacterizing the .
. Ground Lease as a disguised financing transaction. MSRESS Dallas maintains that it owns the
Land; however, in the event that the Dallas Debtor, Dallas GP, and ERC are successful and the
Ground Lease is recharacterzied as a result of the Adversary Proceedmg or otherW1se MSRESS
‘Dallas’ clalm will become a secured claim. :

‘ I.  Calculation and Classification of the Claim

MSRESS Dallas asserts a claim, as of the Petition Date, in the aggregate amount of
$19,850,000.00, consisting of $17,500,000.00 due under the purchase option the Dallas Debtor is
required to exercise and $2,350,000.00 for other charges due under the Ground Lease and related
documents. Under the Guaranty, ERC also is liable for the full amount claimed herein. -

“HI - NoticesA

- All notices concermng this claim and/or any objectlons to this claim should be served on
all of the followmg -

- Mr. Andrew S. Bauman
‘Executive Director
Morgan Stanley ‘
1585 Broadway, 37" Floor
New York, New York 10036

-and-
Matthew G. Summers, Esquire .
Ballard Spahr LLP

300 E. Lombard Street, 18" Floor
Baltimore, Maryland 21202

DMEAST #12118811 v1
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I11. Reservatlon of nght

In early February 2010, MSRESS Dallas and certain afﬁhated entities reached a
settlement agreement in principle with, iner alia, the Debtors which settlement agreement would
resolve the disputes in the Adversary Proceeding and other disputes involving MSRESS Dallas
in the bankruptcy case. MSRESS Dallas has filed this claim in order to preserve its rights in the .
event that the settlement agreement in principle does not become a fully executed settlement
agreement or the settlement is not consummated o : -

MSRESS Dallas reserves the right to amend this proof of c1a1m in the event that the
obligations described herein are recharacterized as a result of the Adversary Proceeding or to
include amounts not stated above, including, without limitation, costs, expenses, attorneys’ fees,
and any other charges or amounts due, as appropriate, under applicable bankruptcy and non-
bankruptcy law. MSRESS Dallas reserves all of its rights and remedies, including, without
limitation, the right to amend this proof of claim to include additional charges, adjustments and
the like, due and payable under the Ground Lease, as the same become quantified, known. or
available. MSRESS Dallas further reserves the general right to amend, supplement, or modify .
this claim (including, but not limited to, the classification and amount of the claim asserted
herein). MSRESS Dallas further reserves the right to file requests for payment of administrative
expenses or other claims entltled to pnonty

 The filing of this Proof of Claim is not: (a) a waiver or release of MSRESS Dallas nghts
against any person, entity or property; (b) a consent by MSRESS Dallas to the jurisdiction of the
. Bankruptcy Court with respect to any matter other than the subject matter of this claim; (c) a
consent by MSRESS Dallas to any proceedings commenced in this case or otherwise involving
MSRESS Dallas; (d) a waiver of the right to withdraw the reference, or otherwise to challenge
the jurisdiction of this Court, with respect to the subject matter of this claim, any ob_]ectlon or
other proceedings in th1s case agamst or otherwise involving MSRESS Dallas; or (e) an election
- of remedies. : :

DMEAST #12118811 v1 : .3
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PURCHASE AGREEMENT

THIS PURCHASE AGREEMENT (this “Agreement”) is made and entered into as of

‘the 4%h day of April 2006, by and among DALLAS CAMPUS, LP, a Maryland limited

parinership (“DC”, DC is sometimes referred to herein as “Seller"), ERICKSON

- RETIREMENT COMMUNITIES, LLC, a Maryland limited liability company (“ERC"), and
MSRESS I DALLAS CAMPUS, L.P., a Delaware limited partnership (“Purchaser”). :

RECITALS

A. DC is the owner of that certain parcél of real property comprisiﬁg approximatély
89 acres located at 8000 Frankford Road, Dallas, Collin Connty, Texas, as more specifically

described on Exhibit A attached hereto (the “Pi'operty”).. :

o B. Purchaser desires to purchase the Prdpert’y from Seller and lease the Property to
DC for the purposes described herein, B L

. C DC intends to develop the Property as a continuing care retirement community
(“CCRC") known as Highland Springs Retirement Community (“Highland Springs™) to be -
comprised of approximately 1646 independent living units and 184 health care units (of which

. amount 96 will be assisted living units and 88 will be nursing care beds) (individually, & *“Unit"”
and collectively, the “Units™) and accessory uses (collectively, the “Project™), in substantial
conformance with all required zoning approvals and permits and health care approvals.

D. The Project is ﬁnticipated to be develop_ed and operated on the Property consistent
with the following outline: ‘ R

(i)  DC will, subject to certain management and financing arrangements’
described below, develop the Project for lease to Highland Springs, Inc., a Maryland non-stock
corporation (“HSI") in accordance with the terms of a Master Lease and Use Agreement
between HSI and DC, dated as of November 30, 2005 (the “Master Lease”). Under the Master
Lease, HSI has the right to use'and occupy the Property in connection with the operation of the
Project, including the right to provide all necessary and desirable services 1in connection with the
operation of the Project on the Property. In consideration for such right, HSI will pay rent to DC
in the amounts more specifically set forth in the Master Lease, o o

(ii) "DC (a) will retain Frickson Retirement Communities, LLC, a Maryland
limited liability company (“Developer”) to manage the development of the Project in accordance
with a First Amended and Restated Development Agreement dated February 22, 2006 ‘(the
“Development Agreement”); (b) will retain an architect (the “Architect”) to design the Project.

_pursuant to an agreement between the architect and DC (the “Architect Agreement”); and
(c) will retain one or more construction contractors (each a “Constraction Contractor™) to

- construct the Project pursuant to certain construction agreements (each a “Construction
' Contract”) and other contracts to be entered into as the Project progresses. :

(iii) Residents of the Units (individually, a “Resident” and coliectively, the
“Residents”) will be entitled to occupy a Unit and to receive various services pursuant to terms '

EXHIBIT .

A
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l’URCHASE AGREEMENT

THIS PURCHASE AGREL‘MENT (this “Agreement”) is made and entered mto as of .
-the: A8¥h day of April 2006, by and among DALLAS CAMPUS LP, a Maryland limited
partnership (“DC”; DC is sometimes referred to herein as “Seller”), ERICKSON"
 RETIREMENT COMMUNITIES, LLC, a Maryland limited liability company (“ERC"™), and
: MSRESS I DALLAS CAMPUS, LP.,a Delaware limited partnershlp (“Purchaser")

RECITALS

_ A DC is the owner of that certain parcel of real property compnsmg approxlmately
~ 89 acres located at 8000 Frankford Road, Dallas, Collin County, Texas, as more specifically

: 'descnbed on Exhibit A attached hereto (the “Property")

~ 'B. Purchaser desires to purchase the Property from Seller and lease the Property to
DC for the purposes described herein. . _

C. DC intends to develop the Property as a continuing care retirement commumty‘ o

~ (*CCRC™) known as Highland Springs Retirement Community (“Highland Springs”) to be
comprised of approximately 1646 independent living units and 184 health care units (of which
_ amount 96 will be assisted living units and 88 will be nursing care beds) (mdrvrdually, “Unit” -
" and collectively, the “Units”) and- accessory uses (collectively, the “Project™), in substantial
conformance with all requrred zomng ‘approvals and permits and health care approvals.

D. The Project is anticipated to be developed and operated on the Property consrstent
. wrth the followmg outline: .

' @) DC wrll subject to certain management and ﬁnancmg an'angements |
descnbed below, develop the Project for lease to Highland Springs, Inc.; a Maryland non-stock

corporation (“HSI") in accordance with the terms of a Master Lease and Use Agreement . -

between HSI and DC, dated as of November 30, 2005 (the “Master Lease”). Under the Master
Lease, HSI has the right to use and occupy the Property in connection with the operation of the
"Project, including the right to provide all necessary and desirable services in connection with the
operatron of the Project on the Property. In consideration for such right, HSI wrl] pay rent to DC .
in the amounts more specifically set forth in the Master Lease. -

(i) 'DC (a) will retain Enckson Retrrement Commumtres LLC, a Maryland
limited liability company (“Developer”) to manage the development of the Project in accordance
‘with a First Amended and Restated Development Agreement dated’ February 22, 2006 (the
. “Development Agreement”); (b) will retain an architect (the “Architect”) to design the Project

_pursuant to an agreement between'the architect and DC (the “Architect Agreement”); and
(c) will retain one or more construction contractors (each a “Construction Contractor’ ") to
- construct the Project pursuant to certain construction agreements (each a “Constructlon
- "Contract”) and other contracts to be entered into as the Project progresses.

(iii). Resrdents of the Units (mdmdua]ly, “‘Resrdent" and col]ectrve]y, the
“Resndents") will be entitled to occupy a Umt and to receive various services pursuant to terms
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of an agreement (the “Residence and Care Agreement”) between each Resident and HSIL

Residents will be requiréd to deliver certain funds upon obtaining residency of their Unit.

(“Entrance Deposits™), which may be refunded under the terms of the Residence and Care
"Agreement.. In addition, Residents will be requtred to make certain ‘monthly payments
* (“Monthly Fees”), which can include the cost of serwces acquued, as more fully desenbed in
' the Re51dence and Care Agreement :

' @iv) Upon the completlon of the Project by DC and the lease of the ProJect to
HSI, the Project will be managed by ERC pursuant to that certain Management and Marketing
'Agreement dated November 30, 2005 between ERC and HSI (the “Management Agreement”;
the Master Lease, Development 'Agreement, Construction Contract, Residence and Care
Agreement and the Management Agreement are col]ectxvely referred to herem as the “Lease and
»Development Documents”). :

- E. The development of the PrOJect 1s antlclpated to be financed conmstent w1th the
followmg outline: . : y

@) HSI will lend to DC the proceeds from the Entrance Deposits provided by .

~ Residents (the “Community Loan™) under the terms of a loan agreement. and note. (the
“Community Loan Agreement” and the “Community Note,” respectively), which Commumty ‘
Loan shall be secured, in part by the Community Mortgage and Security Agreement, dated

" November 30, 2005 (the “Community Mortgage™), which is subordinate to the Construction
Loan (as$ defined below), the proceeds of which will be used, among other things, to finance the
development, improvement and construction of the Property and the Project. After closing under
this Agreement, Purchaser’s fee ownership interest in the Property will be subject to the
Community Mortgage. The Community Loan Agreement Community Note and Community

' Mortgage are coIlectlvely referred to herein as the “Commumty Loan Documents o

: (n) DC has obtained a construction loan in the form of a senior secured
-revolvmg line of ‘credit in the amount of Fifty-Eight Million Dollars ($58,000 ,000) (the
“Construction - Loan™) under the terms of that certain Second Amended and Restated
$58,000,000 Loan Agreement dated as of April 28, 2006 between DC and Bank of America,
N.A. (“Construction Lender”) which Construction Loan is secured-by that certain Amended
and Restated Deed of Trust, Security Agreement and. Fixture Financing Statement, dated
November 30, 2005, by DC to Construction Lender (to which Purchaser’s fee interest shall be
subordinate) and a pledge of ERC’s partnership interests in DC. ERC is the guarantor of the

. Construction Loan. The documents evidencing or securing the Constructlon Loan are.
 collectively referred to herein as the “Construction Loan Documents.”

A (1ii) DC may elect to seek to obtain tax mcrement financing (the “TIF -
Financing”), which proceeds will be used for the construction of the Project. The TIF Financing
will be secured in part by the creation of a taxing district which will include the Property and
subject the Property to a tax lien. Purchaser’s fee ownershlp in the Property w111 become subJect'
to such tax hen created asa result of the TIF Fmancmg
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S : : (iv)  Using proceeds of the Commumty Loan, the Constmctlon Loan, the TIF _
* Financing and such other resources as it may have available to it, DC will (a) pay rent under the -
Ground. Lease (defined below), (b) develop the Property. for the Project in accordance with the
zoning approvals and permits and the health care approvals, and (c) lend funds to HSI from time
_ to time, but not exceeding at any one time the amount of Thirty-Three Million Six Hundred
-Fifty—Seven Thousand Dollars ($33,657,000) to be used for the purchase of insurance for the
“Property, payment of taxes on the Property and to otherwise make any and all valid operating
expenditures necessary for maintaining the Property (the “Working Capital Loan"), the terms
of which are set forth in that certain Working Capital Loan Agreement, dated November 30,
2005, by and between HSI and DC, as evidenced by that certain Working Caprtal Promissory
Note, dated November 30, 2005 by HSI to DC (the “Working Capital Loan Agreement” and
the “Working Capital Note,” respectively). HSI assigned to DC all of its right, title and interest
in and to the Property, all inventory, accounts, general intangibles, chattel paper, equipment and |
fixtures, licenses, Residence and Care Agreements, and cash and deposits, but only the foregoing
* which are now located at, or are used in connection with or relate to, or arise from the Project, its
development, financing and operation, and which is subject to the terms of a Lockbox Account
Agreement, dated November 30, 2005, between HSI and DC (the “Lockbox Account
Agreement”). The Working Capital Loan Agreement, Working Capital Promissory Note, and
. Lockbox Account Agreement are co]]ectxvely referred to herem as the “Working Capntnl Loan ,
Documents". :

4 F. - ~ DC currently intends to deve]op the. Pro;ect in phases substnntlall)t m' accordence
with a development plan and project budget included in the Development Agreement (the .
“Development Plan” and “Project Budget", 'respectxvely) .

G. Seller desires to sell and Purchaser desires to purchase the Property, on the terms
- set forth herein. ERC is an affiliate of DC, and as such, will beneﬁt from all transactions
contemplated under this Agreement ,

- NOW, THEREFORE in consideration of the premises and the respectlve agreements set
forth herein, and in reliance upon the respecttve representatrons and warranties made hereunder,
the pmtres agree as follows :

: : 1. PURCHASE AND SALE OF THE PROPERTY Subject to the terms and
condmons of thrs Agreement the parties agree to effect the following transacnons

1.1 Sale of the Propertv by Seller. The Seller agrees to sell .and deliyiei' to

* Purchaser at the Closing (as defined in Section 5.1 below) the Property, free and: clear of any

lien, pledge, security interest, charge, encumbrance, right of first refusal, option, rights-of-way,

adverse claim, restriction or limitation of any kind whatsoever (co]lectrvely, “Liens™), except the-
Permitted Encumbrances (as defined in Section 2.12(a) below)..

, 12  Purchase Price. As consideration of the.sale of the Property specrﬁed in
Secuon 1.1, and the representations -and warranties by ERC and DC contained herein, Purchaser
agrees to pay to Seller at Closing an amount of Seventeen M1]]10n Five Hundred Thousand
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Dollars ($17, 500 ,000) (the “Purchase Prlce”) The Purchase Price shall be pmd at Closmg by
- wire transfer of immediately available funds to one or more account(s) designated by the Seller.

1.3  Ground Tease. Upon Closing of the transact:on described herein, -
Purchaser shall lease the Property to DC, upon terms which shall be mutually agreed to by
Purchaser and Seller, as more fully described in that certain Ground Lease, dated as of the date
of C]osmg, attached hereto as Schedule l 3 (the “Ground Lease”).

1.4  Tax Treatment. The parties recognize that the economic arrangement
- between DC and Purchaser created by virtue of this Agreement, the Ground Lease, and the
documents implementing the transaction described herein and in the Ground Lease, is-a loan for
. Generally Accepted Accounting Principles ("GAAP") and federal income tax purposes. The
parties agree that they will each report such economic arrangement as a Loan for such financial
accounung and tax. purposes. A :

2. REPRESENTATI ONS AND WARRANTIES OF DC AND ERC. Sub_]ect to
the limitations in Section 6.14 hereof, DC and ERC, jointly and several]y, each hereby represents
" and warrants to the Purchaser that, as of the date hereof: '

~ 2.1  Structure, Orpanization and Good Standing. DC and ERC is each a
‘limited partnership and limited liability company, respectively, validly existing.and in good
~ standing under the laws of the State of Maryland and each has full power and all necessary
o licenses and permits, to enter into, deliver and perform its obligations under this Agreement and :
{ . any other document, instrument or agreement noted in the recitals or executed and delivered in
*~ conjunction with the Project (the “Transaction Documents™), as applicable, and carry on its
 business as now conducted and as presently proposed to be conducted. DC is also qualified to
* conduct business as now conducted and as presently proposed to be conducted in the state in
which the Property is located. DC has no subsidiaries. All of the issued and outstanding
interests in DC are or will after the Closing be owned by the individuals and entities shown on
- the Agreement of Limited Partnership of Dallas Campus, LP datcd as of September 8, 2004, as
- amended (the “Limited Partnership Agreement”),

2.2 Authority and Consents. DC and ERC each have full power to enter into
this Agreement and the Transaction Documents, as applicable, and have taken all action,
- corporate and otherwise, necessary to authorize the execution, delivery and performance of this
. Agreement and the Transaction Documents, as applicable, the completion of the transactions
~ contemplated hereby and thereby, and the execution and delivery of any and ‘all instruments
necessary or appropriate in order to effectuate fully the terms and conditions of this Agreement
. and the Transaction Documents. No consent or approval of any court, governmental agency,
~ other public authority, financial institution or third party is required 'as a condition to (a) the -
authorization, execution, delivery and performance of this Agreement, the Transaction
Documents or any other instructions necessary to effectuate this Agreement; or (b) the
consummation by DC and ERC of the transactions contemplated herein or therein. - This
Agreement has been, and the Transaction Documents, upon execution, will be, properly executed
and delivered by the duly authorized officers of DC and ERC, as applicable, and will constitute -
the valid and legally binding obllgatlon of DC and ERC and are, or will be, as applicable,




Case 09-37013-sgj11 CIalm 1-1 Part 3 Filed 02/24/10 Desc Exhlblt A to Schedule

.Page 6 of 48

‘enforceable against DC and ERC in accordance with their respective terms, except as

enforcement of such terms may be limited by bankruptcy, msolvency or similar ]aws affectmg
the enforcement of creditors’ nghts generally. o

2.3  No Conflict. Neither the execution and de]iyery of this Agreemerif and the

“Transaction Documents nor the carrying out of the transactions contemplated hereby and thereby

will result in any viclation, termination or modification of,- or conflict with, either the
organizational documents of DC or ERC, or any of the contracts or other instruments to which

-any of DCor ERC is a party or of any Judgment, decree order, regu]anon or ]aw apphcable to
- any ofDC orERC ‘

24 Litig'ation.r Claims, Etc.. There is no ]itigation, ‘claim or assessment .

. pending, or to DC’s or ERC’s knowledge, threatened, against or affecting DC, HSI or ERC in

any court or before any governmental authority or arbitration board or tribunal which involve the

‘ "posmblhty of materially and adversely affecting the Property, the Project, the financial condition

of DC, HSI or ERC, or the ability of DC, HSI or ERC to perform their respective obligations

under this Agreement and the Transaction Documents, or which may have a material adverse. .
“affect on this Agreement, the Project, DC, HSI, ERC or the transactions contemplated hereby, -

- except -as disclosed to Purchaser and listed in Schedule 2.4 attached hereto (“Disclosed
" Claims”). Neither DC, HSI nor ERC is in default with respect to any order of any court or
- governmental authority or arbitration board or tribunal which involve the possibility of

materially and adversely affecting the Property, the Project, the financial condition of DC, HSI

. or ERC, or the ability of DC, HSI or ERC to perform their respective obligations under this

Agreement and the Transaction Documents, or which may have an adverse affect on this

R , Agreement, the Pro_]ect, DC, HS], ERC or the transacuons contemplated hereby.

2 5 Sale is Legal and Authonzed The sale of the Property and compliance by
ERC and DC with all of the provisions of this Agreement and the Transaction Documents (a) is

‘within the limited liability company or limited partnership powers of each of ERC and DC, .
. respectively; (b) will not violate. any provisions of any law or any order of any court or
- governmental authority or agency and will not conflict with or result in any breach of any of the

terms, conditions or provisions of, or constitute a default under the governing articles of each of "
ERC ‘or DC or any indenture or.any other agreement or instrument to which DC or ERC is a

- “party or by which it or they may be bound or resuit in the imposition of any Liens or
-encumbrances on any property of either ERC or DC; and (c) has been duly authorized by all

necessary limited liability company or limited partnership action on the part of ERC and DC,
respectively. This Agreement, the Transaction Documents and any other documents executed

‘and/or delivered by DC and/or ERC to" the Purchaser in connection with the transaction

contemplated hereby, have been duly executed by authorized officers of ERC or DC, as

“applicable, and delivered and constitute the legal, valid and binding contracts and agreements of

both ERC and DC enforceable in accordance with their terms, except as enforcement of such

‘terms may be limited by bankruptcy, msolvency or smnlar laws affecting the enforcement of
~cred1tors nghts general]y
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. 2.6  Documents. True and complete copies of the Lease and Development
Documents, the Construction Loan Documents, the Community Loan Documents and the .
. Working Capital Loan Documents (collectively, the “Project Documents”) have been delivered
to the Purchaser and, to the best knowledge of DC and ERC, each of the Project Documents are
~ in full force and effect and there is no default existing, pending or threatened under any material
_provision of the Project Documents. DC acknowledges that any changes prior to the Closmg in

- the Pro_]ect Documents shall require Purchaser’s approval.

, 2.7  Construction Loan Documents 'DC and ERC represent that to the best

knowledge of DC and ERC the Construction Loan Documents are legally bmdmg and in full
- force and effect and that there are no events or conditions that with the giving of notice or
. passage of tlme or both, would consntute a defau]t under the Constructton Loan Documents

_ 28 Incorporatton of ReDresentatlons and Warrantles in__Transaction
Documents. Each representation and warranty made by ERC or DC in the Transaction
" . Documents is incorporated herein by reference and shall be deemed to be made to the Purchaser, -
as if made again by each of ERC and DC, with such qualifications or 11m1tattons as are set forth
therein. :

2.9  Use of Proceeds. The proceeds from the sale of the Property will be used
(a) to fund the development of the Project, and (b) for any other use of such proceeds permitted -
by the Ground Lease and applicable law. Any use of proceeds will, however be set forth at the
Closmg on a settlement sheet approved by Purchaser.

: 2.10 Chief Executive Office. The chief executive office and pnnc1pal place of
business (as such terms are used in Article 9 of the Uniform Commercial Code) of DC is located
at 701 Maiden Choice I..ane Catonsville, Maryland 21228. -

2.11 Indebtedness. Other than the Commumty Loan and Construcuon Loan,
DC has no mdebtedness for borrowed money. - :

2.12 ' The Prolect and the Property.

(a) Title. DC has good and marketable fee simple title to the Property,

" insurable at general commercial rates, subject only to the' encumbrances set forth on Schedule

2,12(a) attached hereto (the “Permitted Encumbrances”) and to the Liens relating to the

Construcuon Loan, the Community Loan and the Master Lease, and there are no unfulfilled
covenants or obligations related to the sale of the Property to Purchaser.

. " (b)- Governmenta] -Approvals a and Licenses. DC and HSI bhave .
received all of the governmental approvals and licenses relating to the development and
operation of the Project on the Property listed on Schedule 2.12(b) (the “Received Approvals?). -
Except for those approvals required pursuant to Section 2.12(c) below, to DC's and ERC’s best
knowledge, after due inquiry, no other governmental approvals or licenses are required in order
to develop and operate the Project on the Property in comphance with all apphcable laws, rules
and regulanons :
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(c)  Required Approvals. To DC’s and ERC’s best" knowledge the
" permits- and approvals requtred to complete the Project and to comply with all of DC's
oblrgatrons under the Transaction Documents and the Project Documents set forth on Schedule -
- 2.12(c) (the “Required Approvals™) can and will be obtained in a timely fashron

(d) : The Property is a separate parcel for real estate tax assessment

pUIpOSes.

. 2.13  Full Disclosure. ‘To their best knowledge, after due inquiry, DC and ERC
- have provided to the Purchaser access to or copies of all material information available or known
" to DC and ERC regarding the Property, the Project, HSI and ERC, however no formal disclosure
document has been prepared by Seller or authorized for delivery to Purchaser. Without -
- limitation of the foregoing, DC has delivered copies, certified by DC, of the Property
‘Transaction Documents, the Lease and Development Documents, the Construction Loan
- Documents, and any of the Transaction Documents theretofore approved by Purchaser and -
executed by DC.” To their best knowledge, all disclosures made to Purchaser have been true,
* complete and accurate in all material respects, and there are no matenal facts which have been
_ dehberately wrthheld or unfairly presented to Purchnser

2.14 No Defaults. No defaults have occurred under the Project Documents or -

- the Transaction Documents and neither ERC, HSI nor DC is in default in the payment of
principal of or interest on any indebtedness for borrowed money and none is in default under any
instrument or instruments or agreements under and subject to which any indebtedness for
. borrowed money has been issued and no event has occurred and is continuing under the
" provisions of any such instrument or agreement which with the lapse of time or the giving of
_ notice, or both, would constitute an event of default thereunder, and which involve the possibility
of materially and adversely affecting the Property, the Project, the financial condition of DC,
-HSI or ERC, or the ability of DC, HSI or ERC to perform their respective obligations under this

. Agreement, the Project Documents and the Transaction Documents, or which may have an
adverse affect on this Agreement, the Pro_]ect, Se]ler or the transactrons contemplated hereby. ’

2.15 Governmental Consent. No approval consent or wrthholdmg of objection
on the part of, or filmg, registration or qualification with, any regulatory body, state, federal or
local, is necessary in connection with the execution-and delivery by DC or ERC of any of the

- Transaction Documents, the Ground Lease, or this Agreement to which it is or they are a party or
compliance by ERC or DC with any provision of such documents to which it is or they are a
- 2.16 Taxes.

(a) All Tax Returns required to be filed on or before the date hereof by
_ oron behalf of ERC and DC have been filed, and such Tax Retums (deﬁned below) are true,
- correct, and complete in all respects.

: (b) ERC and DC have pald in.full on a umely basis all Taxes (defined
below) owed by them, whether or not shown on any Tax Return. '
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(c) There is no actlon suit, proceeding, mvesthatron audlt or claim
now proposed or pending against or with respect to ERC or DC in respect of any Tax.

- (d) ERC and DC have withheld and paid over to the proper
govemmental authorities all Taxes required to have been withheld and paid over, and complied -
with all information reporting and backup withholding requirements, including maintenance of
required- records with respect thereto, in connection with amounts pard to any employee '
mdependent contractor, creditor, or other third party.

_ For purposes of this Agrcement (1) ”Tax" (mcludmg with’ correlatrve meamng the terms
', “Taxes™” and “Taxable”) means (a) all - forelgn, federal, state, local and other income, gross
receipts, sales, use, ad valorem, value-added, 1ntang1ble, unitary, transfer, franchise, license,
" payroll, employment estimated, excise, environmental, stamp, occupation, premium, property, -
prohibited transactions, windfall or excess profits, customs, duties or other taxes, levies, fees,
‘assessments or charges of any kind whatsoever, together with any'interest and any penaities,
additions to tax or additional amounts with respect thereto, (b) any liability for payment of
amounts described in clause (a) as a result of transferee,. liability, of being a member of an
.affiliated, consolidated, combined or unitary group for any period; or otherwise through’
" operation of law, and (c) any liability for payment of . .amounts described in clause (a) or (b) as a-
result of any tax sharing, tax indemnity or tax allocation agreement or any other express or
. -implied agreement to indemnify any other person for Taxes; and (ii) @ “Tax Return” shall mean
any return (including any information return), report, statement, schedule, notice, form, estrmate "
_or declaration or estimated tax relating to or required to be filed with any governmental authonty
. -in connection with the determination, assessment, collection or payment of any Tax.

. .2.17 Investment Company Act Status: Ne1ther ERC nor DC is an “investment
.'company or a company “controlled” by an “investment company," as such terms are defined in
" the Investment Company Act of 1940, as amended. .

2.18 Compliance with Law. To the1r best knowledge, DC and ERC are each m'. G

. compliance with all laws, ordinances, governmental rules or regulations to which it is subject,
including, without limitation, the Employee Retirement Income Security Act of 1974, as
amended (“ERISA™), and all laws, ordinances, governmental rules.or regulations relating to
environmental protection, the violation of which would materially and adversely affect the -

. Project, the Property, the business condition of DC or ERC, or any of ERC’s. or DC’s ability to
perform its obligations under this Agreement, the Ground Lease, and the Transaction Documents

. to which it or they are a party or any other document or instrument contemp]ated thereby

2.19 Envrronmental Matters

(a) Hazardous Matena]s “Hazardous Materials™ shall mean 'any
substance which is or contains (i) any “hazardous substance” as now or hereafter defined in -
§101(14) of the Comprehensive Environmental Response, Compensation, and Liability Act of
1980, as amended (42 U.S.C. §9601 et seq.) (“CERCLA™) or any regulations promulgated under
CERCLA; (ii) any *hazardous waste” as now or hereafter defined in the Resource Conservation

* and Recovery Act (42 U.S.C. §690] et seq) (“RCRA”) or regulatlons promulgated under
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RCRA (iii) any substance regulated by the Toxrc Substances Control Act (15 u. S .C. §2601 et

~ seq.); (iv) gasoline, diesel fuel, or other petroleurn hydrocarbons; (v) asbestos and asbestos -
* containing materials, in any form, whether friable or non-friable; (vi) polychlorinated biphenyls;
(vii) radon gas; (viii) mold; and (ix) any additional substances or materials which are now or
‘hereafter classified or considered to be hazardous or toxic under Environmental Requirements
 (as hereinafter defined) or the common law, or any other applicable laws relating to the Property.
~Hazardous Materials shall include, without limitation, any substance, the presence of which-on
.the Property requires reportlng, investigation or remedmtlon under Environmental Requxrements

, " (b)  Environmental Requrrements “Environmental Requnrements"

sha]] mean all laws, ordinances, statues, codes, rules, regulations, agreements, judgments, orders

.. and decrees, now or hereafter enacted, promulgated, or amended, of the United States, the states,
the counties, the cities, or any other political subdivisions in which the Property is located, and
any other political subdivision, agency or instrumentality exercising jurisdiction over the owner
of the Property, the Property, or the use of the Property, relating to pollution, the protection or,
regulation of human health, natural resources, or the environment, or the emission, discharge,
release or threatened release of pollutants, contaminants, chemicals, or industrial, toxic or

hazardous substances or waste or Hazardous Materials into the environment (mcludmg, wrthout -

limitation, ambient air, surface water, ground water or Iand or soﬂ)

: ' (c) Comphance To DC’s and ERC's best knowledge, and subject to
_ the matters disclosed in the reports listed on Schedule 2.19(c), the Property and the Project are
not in violation of any Environmental Requirements, and except for types and amounts that are
used in the ordinary course of the development and operation of the Project (and consistent with
Environmental Requlrements), there are no Hazardous Materials on the Property or within the
Pro_lect : '

2.20 Insurance. DC has obtained and continues to maintain insurance that, in
the event of any casualty or destruction of the Project, the proceeds from such insurance shall be
sufficient to construct 1mprovements substantially srmrlar to the destroyed portions of the
Project. '

221 Financial Disclosure.  DC and ERC have delivered to Purchaser all
financial statements, other financial documents-and disclosures regarding DC and such financial

* statements, documents and disclosures fairly present the financial condition and the results of
operations, change in membership interests or partnership interests, and cash flow of DC as of
the date of this agreement, allin accordancc with GAAP (where applicable).

: 3. REPRESENTATIONS AND WARRANTIES OF PURCHASER. Purchaser
hereby represents and warrants to Seller that, as of the date hereof

3.1  Authorization.

(a)  The person whose slgnature appears below for the Purchaser is
du]y authonzed to execute and deliver this Agreement and all other documents agreements and
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instruments executed and delwered on behalf of that Purchaser in connection with the purchase
: of the Property ’ : .

L : (b)  This Agreement constitutes the va]id.ahd ]egally bind‘ing o_bligation .
-of the Purchaser. . - : R .

3.2 ERISA. The funds constltutmg the Purchase .Pnce constitute p]an assets,
as such term is defined in paragraph (a) of 29 C.F.R. 2510.3-101.

. ,4.-' COND]TIONS TO CLOSING

41 - Seller’s. Deliveries. Prior to the Closmg under SCCUOI] S, Seller shall
' dehver to Purchaser, at Seller’s sole cost and expense, the following:

" (a) Title Commitments. Commitment (the “Title Commltment") to .
the Seller for ALTA Form B (1992) Owner's Title Insurance Policy committing to insure, at
standard rates title to the Property as being good and marketable, subject only to the Permitted
- Encumbrances, in the amounts of not less than Seventeen Million Five Hundred Thousand:

. Dollars ($17,500,000), issued by the Chicago Title Insurance Company (the “Title Insurer™).

The Title Commitment shall be effective as of the Closing Date, and shall reflect that fee simple
title is held by DC and that the Owner’s Title Insurance Policy to be issued to DC (the “Title

~ Insurance Policy”) shall contain an extended coverage endorsement over the general or standard -
_exceptions which are a part of the printed form of the policy and subject only to the Permitted
Encumbrances. The Title Insurance Policy shall, in addition, (a) not contain any exceptions for
(i) Liens for labor or material, whether or not of record, (ii) parties in possession, (iii) unrecorded
" easements, (iv) taxes and special assessments not shown on the public records, and (v) any
‘matter that the Survey (defined below) discloses; ‘and (b) provide for the following
- endorsements: (A) an access endorsement insuring that there is direct and unencumbered access
" to the Property from all adjacent public streets and roads, (B) if apphcab]e, a survey endorsement

insuring that all foundations in place as of the date of such policy are within the lot lines and .*

* applicable setback lines, that the improvements do not ‘encroach on adjoining land or any
‘easements, and th_at there are no encroachments of improvements from adjoining land on the
Property or any part thereof, except as shown on the Survey, (C) an endorsement insuring against

. loss if the Project is found to violate any covenants, conditions or restrictions .affecting the

* Property, and (D) such other endorsements as Purchaser may reasonab]y require.

o (b) UCC Searches. Written results of searches reﬂecnng any Liens,

' Judgments tax Liens, bankruptcies, and open dockets (the “UCC Searches™), conducted by a
company reasonably acceptable to the Purchaser. The UCC Searches shall name DC and ERC,
and such other entities or individuals as Purchaser may reasonably require, and shall search the
appropriate land records and central filing office for Uniform Commercial Code financing
statements. :

: (c) Copies of Documents. Legible copies of all documents of record
referred to in any Title Commitment or disclosed by the UCC Searches, and all other documents
evidencing or relating to matters reflected in the Title Commitment or the UCC Searches.

10 .
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: : (d)  Survey. Current ALTAIACSM land title survey of the Property
(the “Survey”) certified to DC, Purchaser and the Title Insurer (and such other persons or
" entities as the Seller and Purchaser may designate) by a surveyor registered in the state where the -
Property is located and acceptable to Purchaser. Purchaser agrees that Control Point Associates,
- Inc. is acceptable as the surveyor to provide the ‘Survey. The Survey shall also contain a
'surveyor s cemﬁcatlon in substanUally the form attached hereto as Schedule 4.1(d).

: (e) Envzronmental Reports. Envrronmental assessment, in form and

-substance acceptable to Purchaser, regarding the presence and condition of any Hazardous

' Materials on the Property, or conditions which have or could result in the violation of any
Env:ronmental Requirements. .

: . @ - Prq;ect Related Matenals ‘Such other 1nformatlon regarding the.
Pro;ect and the Property as may be requested by Purchaser to enable Purchaser to effect
' necessary due d:hgence with regard to the investment of funds by Purchaser.

. 4 2  Inspection. Purchaser shall be given full access to, and shall have the right

‘to inspect, (a) the Project and the Property, (b) all financial records pertaining to the operation of
. the Project, and (c) files and records pertaining to the processing of approvals for the Project.and

the marketmg of Units. - All such materials shall be treated as confidential by Purchaser : '

43 lelted Recourse. Notwnthstnndlng anythmg to the. contrary in this

Agreement or in any documents delivered by Purchaser in connection with the consummation of .

the transaction contemplated hereby, it is expressly understood and agreed that the Purchaser’s

liability shall be limited to and payable and collectible only out of assets held by the Purchaser

(including without limitation, the Property) and not any of Purchaser's directors, officers,

employees, shareholders, contract holders or policyholders, shall be subject to any lien, levy,

execution, setoff or other enforcement procedure for satisfaction of any rrght or remedy of Seller.

" .in connection with the transaction contemplated hereby. A provision comparable to the
Aforegomg sha]] be inserted in such Transactlon Documents as Purchaser shall reqmre

4. 4 Condmons to the C]osmg Purchaser s obligation to settle on this
transaction shall be conditioned on the followmg and Purchaser s being satisfied, in Purchaser’s
sole discretion, w1th :

(a) the condition of title to the Property as evidenced by the Title
Comrmtment and the Survey; _ : :

(b) the feasrhiiity of- the Project and investment considerations -
applicable to Purchaser; ’ ' : : : A

(c) the disclosures provided by DC and ERC relative to the Property,
the Project and ERC; : _ : o

td) the negot:auon of the documents required by this Agreement, the
: Ground Lease, or the Transactlon Documents; . _

11
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: .(e).  the absence of any casualty, condemnatron or event. mvo]vmg any
Hazardous Matena]s deemed by Purchaser to affect adversely and matena]ly the Property or the :
iject

- () the form of the Project Documents mcludmg each of the Master
Lease, the Working Capital Loan Agreement and- Working Capital Note, the Commumty Loan
'Agreement and Community Note, the Construction Loan Documents, the Development
Agreement, the Management Agreement, the Construction Contract, and such other documents
are.necessary to develop the Project, including constructron contracts and related assurances;

“(g) the form of the Commumty Loan Documents and the form of t.he
Construction Loan Documents together with evidence satisfactory to Purchaser, in its sole and
absolute discretion, that upon DC’s compliance with the terms and conditions contained therein,
the full principal amount of the Commumty Loan and Construction Loan wr]l be avarlable for

' drsbursement to and use by DC;

_ M) the form of the Ground Lease to be entered into at Closmg, which
shal] require (i) a term of eleven (11) years commencing with the Closmg Date, (ii) that the
.. Premises be used and occupied by DC only as and for a continuing care rétirement community
and related ancillary uses as contemplated under the Master Lease, and (iii) that the annual
minimum rental rate payable by DC during the térm of the Ground Lease shall be Fourteen
Percent (14%) of the Purchase Price, and (iv) that the Ground Lease shall remain subject and
subordinate to the Constmction Loan Documents and the Community Loan Documents;

@) the form of the Non-Drsturbance Recognition, and Attornment
Agreement, between Purchaser, DC and HSI (the “NDRA™), whereby HSI agrees that it will
attorn to Purchaser and Purchaser agrees to recogmze HSI as its tenant in the event that the

* Ground Lease js terminated; :

' ‘ : ()  the form of the “Limited Guaranty and Indemnity Agreement,”
wherein ERC shall partially guarantee payment and performance by DC under the Ground Lease
and indemnify Purchaser with regard to any failure by DC for such payment or performance,
which Guaranty shall be secured by the “Partnershlp Interest Pledge Agreement" by ERC to
Purchaser;

- - (k) the form of the “Post Closing Agreement” between Seller ‘and
. Purchaser, whrch shall include such terms as are reasonably acceptable to Purchaser, and

(l) the form of the Ground Lessor Tn—Party Agreement’ between A
Purchaser, DC and the secured party(ies) under the Constructlon Loan Documents whereby in .
consideration of Purchaser’s subordination-of its interest in the Property and all security interests
granted to Purchaser to those of the secured party, the secured party will provide-the Purchaser
with certain rights and remedies against assets other than the assets of Seller in the event of a
default under the Ground Lease. :
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Should Purchaser determine, at any time prior to May 15, 2006, that one or more of the
conditions have not, cannot or will not be complied with to Purchaser s sole and absolute
satlsfactron, Purchaser may terminate this Agreement. :

5. CLOSING

: 5.1 Time and P]ace The closmg of the transactions contemplated hereunder
(the “Closing™) shall take place on or before April 28, 2006, at a location selected by the

Purchaser

: 5.2  Deliveries by Seller and ERC At the Closmg, the Seller and ERC -as
apphcable shall deliver to the Purchaser the following: .

: - (a) An appropriate “Owner’s Aﬂ" davnt” or other acceptable evidence
attesting to the absence of liens; rights of parties in possession, other than DC, HSI and existing
commercial service tenants within nghland Springs (if any), the names and interests of which
shall be disclosed to Purchaser in writing prior to Closing, and other encumbrances other than the

-Permitted Encumbrances, 5o as to enable Title Insurer to- delete the *“standard™ exceptions for
. such matters from Purchaser’s owner’s policy of title insurance and otherwise insure any “gap”
period occurring between the Closing and the recordation of the closing documents. '

- (b) A duly executed Special Warranty Deed of conveyance with
. respect to the Prerruses subject to no exceptions other than the Pefmitted Encumbrances, in
substantially the form attached as Exhibit B, or as otherwise approved by Purchaser, Seller and
the Title Insurer and revised as needed to conform to the requxrements of state law for the state in

. which the Premises are located.

_ () An Assignment of Licenses, Permits, Plans, Contracts and
Warranties with respect to the Premises in substantially the form attached as Exhibit C, or as
. otherwise approved by Purchaser and Seller, together with copies of the documents assigned "

- thereby (as requested by Purchaser), reserving unto DC, However, (i) the right to use and enforce
the same during the term of the Lease, (ii) all construction, development and operating licenses
necessary for DC or HSI to continue the proper licensing, development, leasing and operation of
the Project as contemplated hereunder and under the Master Lease, and (iii) any licenses,
permrts plans contracts and warranties necessary for DC to permit and construct the Proj ect

(d) Two (2) counterparts of the Ground Lease duly executed by DC.
(e)  Three (3) signed counterparts of the closing statement. -
® Two (2) counterparts of the NDRA duly executed by DC and HSI. -

. L (8 Two (2) counterparts of the Lessor-Dev_eldp_er Agreenrent duly
executed by ERC. : .

13 -
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(h) Two 2) counterparts of the Limited Guaranty ‘and Indemmty
Agreement duly executed by ERC and Dallas Campus GP, LLC.

: ' () Two (2) counterparts of the Partnershrp Interest Pledge Agreement
duly executed by ERC. _ :

o G " Certified copies of the Amcles of Orgamzanon of each of ERCA
. and Dallas Campus GP LLC and the Certificate of erlted Partnership of DC.

v k) Cemﬁcates dated as of the C]osmg, in form and substance
- satisfactory to ‘Purchaser and its counsel, executed by the members of DC and of ERC and
certifying: (i) the incumbency of the members of DC and ERC who executed the Agreement;

- (ii) attaching copies of resolutions or consents adopted by the members of DC and ERC
authorizing and approving the execution of this Agreement and the consummation of the
transactions contemplated hereby; and (m) the authonty of the members of DC and ERC who
executed the Agreement '

.‘ T ¢)) Title'Commitment and_Survey' which comply with Sections 4.1 (a)
~ and (b) above. : , y '

(m) Legal opinions of counse] to DC and: ERC to the Purchaser and its
respective successors and assigns, including an opinion as to health care approvals and zoning
. approvals and permits for the Project, and the enforceability of the Ground Lease. satisfactory in
form and substance to the Purchaser and its counsel. :

K : (n) Estoppel from the Archnteet in form reasonably satlsfactory to
‘ '-Purchaser, that there is no default. under the - Architect Agreement, that the 'plans and
*specifications for the development of the Project are in accordance with the zoning approvals and
penmts and that Architect has no knowledge of any vxolattons of such approvals by the PrOJect. _

B (o) Estoppel from the Constructlon Contractor, in form reasonably
sansfactory to Purchaser, that there is no default under the Construction Contract, that the Project
is being constructed in accordance with the plans and specifications for the Pro_]ect and that there
are no claims or Liens outstandmg related to the development of the Project. :

: (r) Estoppel and agreement from HSI, in form reasonab]y satisfactory

_ to Purchaser, (i) that no default exists by DC under the Community Loan Documents, which has
‘ot been cured, and (ii) that there are not any litigation or claims pending, or on appeal, against -

HS1 which affect HSI's financial stability or ability to perform its obligations under the
Commumty Loan Documents, Workmg Capital Loan Documents or Master Lease.

(@ Estoppel from Developer that there are 0o defaults or v1olatlons ‘
under the Development Agreement. ,

: (r)‘b- .Certificate stating that the insurance mamtamed by HSI and DC
complies with the requirements-of the Project Documents- and Construction Loan Documents
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: - (s) Coples of such of the Transaction Documents as shall be executed
and delivered as of the Closmg and approved forms of all other Transaction Documents

(t) Certlﬁcate by the engmeer of the Prolect certrfymg that all p]ans
. and specifications have been prepared in accordance w1th the Received Approvals and Required
~Approvals :

(u)  Post .Closing Agreemeit, if-applicable

(v) - Such other documentation. relatmg to the transactions contemp]ated
hereby as ‘may be reasonably requested by Purchaser or its counsel.

5.3  Further Assurances. In addition to the actions, documents and instruments
specifically required to be taken or delivered hereby, prior to and after the date hereof, without
additional consideration, each of the parties hereto agrees to execute, acknowledge and deliver
such other documents and instruments and take such other actions as the other party may

" reasonably request in order to complete and perfect the transactions contemplated in this
* -Agreement. ,

6. _MISCELLANEOUS

6.1  Survival, All representatrons warranties and agreements contamed in this
Agreement shal] survrve the C]osmg

6.2  Broker's Fees. -Each of Purchaser and Seller hereby represents and.
warrants to the other that it has not entered into any agreement or taken any action that could
cause the other to be liable for any broker's or finder's fees or commissions arising out of or
relating to this Agreement. Each party hereby indemnifies and agrees to hold the other party
harmless from any loss, liability, damage, claim, cost or experise (including, without limitation,

‘reasonable attormeys’ fees) resulting to the other party by reason of the breach of the
representatxon and warranty made by such party | under this Section 6.2.

6.3  Expenses. All expenses relatmg to this transaction shall be expenses of
ERC and DC, such that ERC and DC shall pay (a) all of Seller’s expenses relating hereto,
including reasonable attorneys’ fees, (b) all of the Purchaser’s expenses relating hereto, including
reasonable attorneys’ fees, and (c) all expenses relating to the Survey, the Title Comrmtment and-
any tltle insurance obtained in connection with t.he transaction.

6.4 Notrces All notices and other communications hereunder or in
connection herewith shall be in writing and delivered as set forth on Schedule 6.4. All such
notices, requests, demands or communications shall be mailed postage prepaid, or delivered

- personally, to the addresses set forth above, and shall be sufficient and effective when delivered
to or received at the address or number so specified. Any party may change the address at which

" it is to receive notice by like written notice to the other. Failure to deliver a copy of any notice to

. the persons (other than parties to this Agreement) identified above shall not affect the validity of
notice properly delivered to any party to this Agreement.
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6.5  Entire Agreement. This Agreement, including the Schedules and Exhibits .
hereto, constitutes the entire agreement among the parties and ‘supersedes all prior agreements,
conespondence conversatlons and negotiations with respect to the subject matter hereof

6.6 Severablllty If any prov:s:on of this Agreement shall be declared by any
court of competent jurisdiction illegal, void or unenforceable, the other prov1s10ns shall not be.
affected but shall remain in full force and effect. :

6.7  Modification and Amendment. Thls ‘Agreement may not be modlﬁed or
- amended except by an instrument in. writing duly executed by the parties hereto, and no waiver
. of compliance ‘of any provision or condition hereof and no consent provided for herein shall be
effective unless evidenced by an instrument in writing duly executed by the pa.rty hereto seeking -
. to be charged with such waiver or consent. . o

6.8 Time of the Essence. Tlme is of the essence in every prows:on of this |
Agreement where time is a factor.

6.9 Governing Law and Junsdlctlon This Agreement shall be govemed by L
" and construed in accordance with the laws of the State of Maryland. '

, 6.10 Binding Effect/No Assignment. This Agreement shall be binding upon -
and shall inure to the benefit of the parties hereto and their respective successors, legal
 representatives and assigns, as the case may be. - :

6.11 Enumerations and Headings. The enumerations and headmgs contmned in

' ‘thlS Agreement are for convenience of reference only and shall in no way be held or deemed to
 define, limit, describe, explain, modify, amplify or add to the mterpretanon construction or
‘meaning of any provxsmn or the scope or intent of this Agreement, or in any way effect this
Apgreement.

_ 612 Cduntemarts.  This Agreement -may be signed 1n two or more
counterparts all of Wthh taken together, shall be deemed to constitute one original Agreement

"6.13 Exhibits and Schedules. All of the Exhlblts and Schedules are attached to.
this Agreement and are mcorporated mto tlns Agreement by this reference and ‘made a part
hereof for all pmposes . :

6.14 L1mnanon on L1ab1]1tv In the event of a breach of any representanon or
- warranty in Article 2, as between Purchaser and the- parties providing the assurances, Purchaser )
* shall not be entitled to receive more than the amount payable to Purchaser under an exercise by it
of the Option to Purchase under Section 24.2 of the Ground Lease, and should such right under
the Ground Lease be exercised in conjunction with a claim by Purchaser under Article 2, .
. Purchaser shall not receive more than one such payment.. However, such limitation shall not' '
apply to any claims made on or against Purchaser by any other person, and Purchaser’s right to
be held harmless as to claims by others based on breaches of the representations and warranties
in Article 2 shall not be limited by the terms of this section.
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~ 6.15 Useof Pur¢haser's Name. Any use of Purchaser’s name (or an affiliate of
-Purchaser) or the name “Morgan Stanley” as investment advisor for Purchaser (or an affiliate of
Morgan Stanley) in the marketing, promotion or publicizing of the Project, ERC or any other -
project undertaken by ERC or its affiliates, shall require the prior written consent of such party.
Any press releases or other announcements with regard to this transaction or the involvement of
Purchaser or affiliate of Purchaser or-Morgan Stanley or affiliate of Morgan’ Stanley shall
: lﬂ(ewxse require the prior written consent and approval of such party.

6 16  Exhibits and Schedules The fol]owmg Exhlblts and Schedules are
- attached hereto and incorporated herein by reference

ExhibitA 'Legal Description of Property
Exhibit B _ - Deed :
Exhibit C o Assignment of Lxcenses. Perm:ts Plans, Contracts and
S © " Warranties : :
‘Schedule 1.3 Ground Lease
Schedule 2.4 . ' Disclosed Claims
- Schedule 2.12(a) Permitted Encumbrances
* Schedule 2.12(b) Received Approvals
Schedule 2.12(c) .- Required Approvals
Schedule 2.19(c) Environmental Reports
Schedule 4.1(d) . Survey Requirements

Schedule 6.4 Notices Addresses

17
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IN WITNESS WHEREOF, the unders:gncd have executed and delivered this Purchase
Agreement as of the date first above written:

.SELLER:

"DALLAS CAMPUS, LP,

a Maryland limited partnership
By: Dallas Campus GP, LLC, a

Maryland limited liability company,
its General Partner

By: Erickson Retirement Communities, LLC,
- a Maryland limited lxabxhty company,
Member

(SEAL)

E C:'

* ERICKSON RETIREMENT COMMUNITIES, LLC,
a Maryland limited liabi}ity company '

(SEAL)

k cob n
ePreSJdent

18
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PURCHASER:

| MSRESS I DALLAS CAMPUS, LP.

By MSRESS I Dallas Campus GP LLC" o
‘ “Tts General Partner o

%/@e

Andrew S. Bauman
V1cc Premdent :

19
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EXHIBIT A
'LEGAL DESCRIPTION OF PROPERTY

- (SEE ATTACHED)

20 -
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LEGAL DESCRIPTION

'TRAC'I‘I

' BEING a tract: of . land situated 'in the John Clay Survey,. Abstract No. 223, in the city

of Dallas, Collin County, Texas, and being a part of the .City of Dallas Block No.
8735, and the 88.918 acre tract of land described in deed to Dallas Campus, LP,

. recorded :i.n volume 05927, Page 01725 of the Land Records of Collin County, Texas, and

being more particularly descrihed as follows-

. 'gggmms at a 5/8 inch iron rod with cap found for the interseot:.on of the

northwestexrly right-of-way line of the Dallas Area Rapid Transit Railroad (DART) (100
foot right-of-way) with the easterly right-of-way line of Coit Road (FM 3193, a 130
foot public right- of-way) ;

Tmcg w;_r_h said easterly right-of-way line of Coit Road, North 00 degreas 27 minutes
a5 seconds East, a distance of 1809.63 feet to a cross mark cut in concrete in the
center of Frankford Road (formerly Renner Road), an undedicated. road. for corner,

" THENCE with said center of Frankford Road, South 89 degrees 12 nu.nutes 16 seconds

East, a distance of 1949.94 feet to a PK nail set for corner;

THENCE leaving the sa:.d center of Frankford Road, South oo degrees 13 minutes 00
'seconds West, & distance of 1263.22 feet to a 5/8-inch iron rod set with -cap stamped
vKRA" for cormer in the northwesterly ‘right-of-way of DART,

THENCE with said northwesterly right-of way line, South 75 degrees 09 minutee 26
seconds West, & distance of 2027.14 feet to the POINT OF BEGINNING and containmg
68.8864 acres of land._ ' :

NOTE: COMPANY DOES NOT REPRESENT THAT THE ABOVE ACREAGE mm/on SQUARE FOOTAGE

oALCULA'r::oNS ARE CORRECT.

| TRACT 2:

BEING a tract of land situated in the John clay Survey, Abstract No. 223 in the city
of ballas, Collin County, Texas, and being a part of the city of Dallas Block No.

' 8735, apnd the 88.518 acre tract of ‘land described in deed to Dallas Campus, LP,

recorded in Volume 05827, Page 01725 of the Land Records of ‘Collin COunty, Texas, and

he:x.ng more paxtlcularly deacn.bed as follows. :

COMMENCING at .a 5/8 inch iron rod with cap found for record for the :.nterseotion of
the northwesterly right-of-way line of the Dallas Area Rapid Transit Railroad

" (DART) (100 foot right-of-way) with the eastexly right of-way line of Coit Road (FM .

3193, a 130 foot public right-of-way);

THENCE with said easterly nght -of-way line of Coit Road, Nort.h 00 degrees 27 minutes
35 seconds East, a distance of 1809.63 feet to a cross mark cut in concrete in the -
center of Frankford Road (formexly Renner Road), an undedicated road for corner;

THENCE with said center of Frankford Road, South 89 ‘degrees 12 m:.nntes 15 seconds
East, & distance ‘of 1949.94 feet to a PK nail set for the POINT OF BEGINNING;

COMcs
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LEGAL DESCRIPTION

THENCE continuing with siid center of Frankford Road, South 89 degrees 12 minutes 16
seconds East, a distance of 753.52 feet to a PK nail found, from which a 5/8 inch ironm
rod found bears South 00 degrees 13 ‘minutes 00 seconds West, 18.0 feet, for the

' horthwest cornmer of Lot 1, Block B/8735, Phase I, U.T.D. Eynexgy Park, an.addition in

. the city of Dallas, Collin County, Texas, according to the plat thereof recorded in
_cabinet F, Page 551 of the Map Records of Collin County, Texas; I ' '

| THENCE with west line of said Lot 1, Block B/8735, South 00 degrees 13 minutes 00
seconds West, a distance of 1052.87 feet to a 3/8 inch iron rod with cap found in the
northwesterly right-of-way of DART, for the southwest corner of said Lot 1, Block B,
Phase I, U.T.D. Bynergy Park; ’ B . :

THENCE'with.fﬁe said northwesﬁgfly right-of-way line, South 75 degreaéibs minutes 26"
seconds West, a distance of 789.28 feet to 5/8 inch iron rod set with a cap stamped
"KHA" for corner; c i ) i :

THENCE leaving the northwesterly right-of-way line of DART, North 00 degrees 13
minutes 00 seconds East, a distance of 1263.22 feet to the POINT OF BEGINNING and
containing 20.0314 acres of land. ' : : coo

‘NOTE: COMPANY DOES Nowxﬂmnsmm THAT THE ABOVE ACREAGE AND/OR SQUARE FOOTAGE
" CALCULATIONS ARE CORRECT. :

TRACTS 1 AND 2 ALSO BEING DESCRIBED AS FOLLOWS:
OVERALL TRACT:

. BEING a tract of land situated in the John Clay Survey, Abstract No. 223, .in the city
. of pallas, Collin Courity, Texas, and being a part of the City of Dallas Block No.
. 8735, and the 88.918 acre tract of land described in deed to Dallas Campus, LP
recorded. in Volume 05927, Page 01725 of the Land Records of Collin County, Texas, and

being more particularly described as .follows: - .

BEGiNNING at a 5/8 inch iron rod with cap found for the 'intersection of the =
"Northwesterly Right-of-wWay line of the Dallas Area Rapid Transit Railroad (DART) (100

£oot-Right—of-Wéy) with the Easterly Right-of-way line of Cdit Road (FM 3193, a 130
foot public Right-of-way) ; _ s o :

THENCE'with said Easterly Righﬁ—bf%ﬂay line of Coif Road{ North 00 degrees 27 ‘minutes
35 -seconds East, a distance of 1809.63 feet to a cross mark cut in concrete in the -
center of Frankford Road (formerly Renner Road), an undedicated road for cornmer;

" THENCE with the center of Frankford Road, South 89 degrees 12 minutes 16 seconds East,

a distance of 2703.46 feet to a PK nail found, from which a 5/8 inch iron rod found o
bears South 00 degrees 13 minutes 00 seconds West, 18.0 feet, for the Northwest corner

of Lot 1, Block B/8735, Phase I, U.T.D. Synergy Park, an addition in the city of

pallas, Collin County, Texas, according to the piat_thereof-recorded'in_Cabinet'r,
page 551 of the Map’ Records of Collin County, Texas; ‘

COMS
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LEGAL DESCRIPTION

THENCE .with the West line of said Lot 1, Block B/8735, 'South 00 degrees 13 mi.nutes oo
geconds West, a distance of 1052.87 feet toa 3/8 inch-iron rod with cap found in the

‘Northwesterly Right-of-Way of DART, for the SOuthwest: corner of.said Lot 1, Block B,
. Phase I, U.T.D. Synergy Park; : .

~THENCE wit:h said Northwesterly Right:-of Way line, South 75 degrees 09 minutes 26

seconds West, a distance of 2807.41 feet to the POINT OF BEGINNING and containing
'88.918 acres of land.

NOTE: COMPANY DOES NOT REPRESENT THAT THE ABOVE ACREAGE AND/OR squm FOOTAGE
' CALCULATIONS ARE CORRECT.
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EXHIBIT B

FORM OF DEED

SPECIAL WARRANTY DEED

. THAT THE UNDERSIGNED DALLAS CAMPUS, LP, hereinafter referred to as "Grantor", a
- Maryland limited partnership, for in consideration of the sum of Ten and No/100 Dollars

($10.00) cash, and other good and valuable consideration in hand paid by the Grantee herein
named, the receipt and sufficiency of which is hereby fully acknowledged and confessed, has

. ‘GRANTED SOLD and CONVEYED, and by these presents does GRANT, SELL and

CONVEY unto MSRESS Il DALLAS CAMPUS, L.P., a Delaware limited partnership, herein

referred to as "Grantee whether one or more, the real property described on attached Exhtbxt ;

llAl'

' BEING THAT SAME property conveyed to Grantor by Specral Warranty Deed with Vendor's
- Lien, recorded on May 26, 2005 in the land records of Colhn County, Texas as document 2005-
0069486 at Volume 05927 page 01725,

This conveyance, however, is made and accepted subject to any vand all validly existing :

- encumbrances, conditions and restrictions, relating to the hereinabove described property as now

reﬂected by the records of the County Clerk of Collin County, Texas.

:'.'TO HAVE AND TO HOLD the above described premises, together with al] and smgu]ar the

rights and appurtenances thereto in anywise belonging unto the said Grantee, Grantee's heirs,
executors, administrators, successors and/or assigns forever; and Grantor does hereby bind
Grantor, Grantor's heirs, executors, administrators, successors and/or assigns to WARRANT
AND FOREVER DEFEND all and singular the said premrses unto the said Grantee, Grantee's

* heirs, executors, administrators, successors and/or assigns, against every person whomsoever

claming or to claim the same or any part thereof by, through or under Grantor, but not
otherwxse

Current ad valorem taxes on sald property havmg been prorated the payment thereof is assumed

by Grantee

. [Signatures on following page.]
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day of April, 2006. .

DALLAS CAMPUS, LP, a Maryland limited partnership

By: Dallas Campus GP, LLC, :
- aMaryland limited liability company,
its Genera] Partner

By: Erickson Retirement Communities,
LLC, a Maryland limited liability
company, its Sole Member

.. 'JeffreyA Jacobson |
Executive Vice Presndent

Grantee's Address:

MSRESS II1 DALLAS CAMPUS, LP
. Mr. Andrew Bauman
Morgan Stanley/US RE Investing D1v1s1on
. 1585 Broadway, Floor 37 ,
* 'New York, New York- 10036 -

STATE OF MARYLAND
COUNTY OF BALTIMORE

, "Onthisthe ___dayof _________, 2006, before me, the undersigned officer, personally
‘appeared Jeffrey A. Jacobson, who acknowledged himself to be the Executive Vice President for
ERICKSON RETIREMENT COMMUNITIES, LLC, a Maryland limited liability company, as

" Member of Dallas Campus GP, LLC, a Maryland limited liability company, General Partner of
DALLAS CAMPUS, LP, a Maryland limited partnership, and that he, as such Executive Vice

. President being authorized so to do, executed the foregaing instrument for the purposes therein
. contained, by si gmng the name of the company by himself as such officer. -

Notary Public, State of Maryland

(NOTARY SEAL) _
. . Printed Name

Notary Commission No.:

My Commission Expires:
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EXHIBIT C

.- FORM OF ‘
' ASSIGNMENT OF LICEN SES, PERMITS PLANS CONTRACTS
AND WARRANTIES '

THIS ASSIGNMENT OF LICENSES, PERMITS, PLANS, CONTRACTS AND -
WARRANTIES (this “Assignment”) is made and entered into as of the _____day of April 2006,

-~ by DALLAS CAMPUS, LP, a Maryland limited paxtnersh:p, having a mailing address at 701
- Maiden Choice Lane, Baltimore, Maryland 21228 (“Assignor™), in favor of MSRESS II
DALLAS CAMPUS, LP, a Delaware limited partnership, having a mailing address at c/o

. Morgan Stanley/US RE Investmg DlVlSlOﬂ, 1585 Broadway, Floor 37, New York, New York

10036 (“Assngnee")
| WIT'NESSETH'

. WHEREAS Assignor has this day conveyed to A551gnee certain real property located in L
Dallas, Collin County, Texas and more part:cularly described on Exhibit A attached hereto and
- made a part hereof (the “Land"), and ‘

. WHEREAS, in con_]unctlon with the conveyance of the Land Ass:gnor has agreed to
~assign all of its right, title and interest in and to certain licenses, permits, plans, contracts and
. warranties relating to the design, development, construction, ownership, operation, management
~ . and use of the Land and the 1mprovements located thereon (together, the “Real Property")

A NOW THEREFORE, for good and valuable consxderatmn the recelpt and sufficiency of
~ which are hereby acknow]edged and mtendmg to be legal]y bound the partles agree as’ fo]lows

: 1. Asmgnment A351gnor does, to the extent permitted by law, hereby transfer,

' assxgn and set over to Assignee to the extent assignable all of Assignor’s right, title and interest
in and to (i) all general intangibles relating to the design, development, construction, ownershlp. '
operation, management and use of the Real Property, (ii) all certificates of occupancy, zoning:
variances, licenses, building, use or other permits, approvals, authorizations and consents
obtained from andall materials prepared for filing or filed with any governmental agency in

connection with the design, development, construction, ownership, operation, management and -

use of the Real Property, (iii) all architectural drawings, plans, specifications, soil tests,
feasibility studies, appraisals, engineering reports and similar materials relating to the. Real -
~ Property, and (iv) all contract rights (including without limitation rights to indemnification),
‘payment and performance bonds or warranties or guaranties relating to the Real Property,
RESERVING UNTO ASSIGNOR, however, any nght title or interest in and to any of the.
_foregoing which may be necessary or advisable in connection with Assignor’s continued
operation of its business at the Real Property as tenant under a Ground Lease (the “Ground
Lease”) between A351gnee as landlord, and As51gnor, as tenant, dated on or about the date
hereof (the items described in-this Section 1 being hereinafter referred to as the “Licenses,
Permits, Plans, Contracts and Warranties”); RESERVING, however, unto Assignor the right

C-1
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to enforce the same during the term of the Ground Lease between Assxgnor, as tenant and
Assi gnee, as landlord, w1th respect to the Real Property : .

2. Representations and Warranties of Assignor, Assignor represents and warrants to
. Assignee that (i) the Licenses, Permits, Plans, Contracts and Warranties are in full force and
effect, (ii) Assignor has duly and punctually performed or caused to be performed all and
“singular the terms, covenants and conditions of the Licenses, Permits, Plans, Contracts and
Warranties to be performed by or on behalf of Assignor, (iii) Assignor has not received any
‘notice of default, nor is Assignor aware of any default (or facts which, with the passage of time
would result in a default) under-any of the Licenses, Permits, Plans, Contracts and Warranties,
(iv) Assignor has not received any notice of non-renewal or revocation of any of the Licenses,
‘Permits, Plans, Contracts and Warranties, and (v) except as contemplated by encumbrances and
agreements permitted under the Ground Lease, Assignor has not sold, assigned, transferred,
. 'mortgaged or pledged its nght title and mterest in any of the Llcenses Permits, Plans, Contracts
- and Warranties. - »

3. Further Assurances. Assignor covenants with Assignee that it will execute or .
'procure any additional documents necessary to establish the rights of Assignee hereunder and
shall, at the cost of Assignee, take such action as Assignee shall reasonably request to enforce
any rights under any of the Licenses, Permits, Plans, Contracts and Warranties that are, by their

~ terms, not assignable to Assrgnee :

4, Binding Effect. ThlS Ass1gnment shall be binding upon and 1nure to the
benefit of Assr gnor, Assi gnee and their respectwe Successors and assigns.

IN WITNESS WHEREOF " Assignor has executed this Assrgnment as of the date set
forth above. :

- Si gned, see]ed and delivered in the | DALLAS CAMPUS, LP,a Maryland
presence of the following witness: . limited Iiabil_ity,c':ompany' ' :

By: " Dallas Campus GP, LLC,
a Maryland limited liability company,
its General Partner o

Erickson Retirement Communities, LLC,
: ~ . * @ Maryland limited liability company.
Signature of Witness Its: Sole Member

S . By __
Printed Name of Witness o S ~ Jeffrey A: Jacobson
' ‘ B - ' Executive Vice President
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| " Exhibit A
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PERMITS PLANS, CONTRACTS AND WARRANTIES

Legal Descrnptlon
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SCHEDULE 1.3

'FORM OF GROUND LEASE

(SEETAB3)
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. SCHEDULE 2.4
- DISCLOSED CLAIMS
Robert Lee Butt et.al. v. Enckson Retirement Communities, L1C, et. al Case No 03-.

'C-05-009447 QT, is currently pending in the Circuit Court of Baltimore County, Maryland. -As
of the date of this letter, the Complamt has been received, but no answer has. been ﬁ]ed

The case arises out of alleged carbon monoxxde pmsomng of the Plamtlff while he was
performing services for an outside consultant at Oak Crest Village. The Plaintiff alleges
‘permanent brain damage and loss of concentration and memory. Damages have been requested

~in the amount of $2O 000,000. ,

The c]alm is covered by insurance camed by Enckson (subject to a $50,000 deductible).
 While no discovery has been commenced, counsel beheves that any costs would fall well. w1thm '
hmlts of such coverage. _
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SCHEDULE 2.12(a)

PERMITTED ENCUMBRANCES

* . (SEE ATTACHED)
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o .

EXCEPTIONS FROM COVERAGE

0

In addition to the Exclusions and Ccanditions and Stipulations, your. Policy will
not cover lose, costs, attorney’s fees, and expenses :cesulting from:

1.

2.

(Deleted)

Any d_iscrepancies, confl:lcta, or shortages in area or boundary lines, or:

any encroachmenta, or protrusions, or any overlappmg of .improvements.

"An accepta:ble survey of subject property having been received, upon . :
compliance with Rules P-2 and R-16, Schedule B, Item 2 w:Lll be amended’ to

read "shortages in area" in its entirety.

Homestead or community property or survivorship r.ights, if any, of any

spouse of any insured. (Applies to the Owner Policy on.ly.)

Any titles or rights asserted by anyone, .uzcluding, but not 1imited’ to,
persons, the public, corporations, governments or other entitiles,

a. to tidelands, or lands comprising the shores or beds of navigable or
perennial rivers and streams, lakes, basys, gulls. or oceans, or .

b. to lands beyond the line of the harbor or. -bulkhead lines as establisbed
or changed by any government, or

" e¢. to fllled-in lands, or artificial islands, or
" d. to statutory water rights, including riparian rights, or

€. to the area extending fram the line of mean low tide to the line of
vegetation, or the rights of access to that area or easement alang and
across that area. : .

(Applies to the Owner Policy only.)

Standby fees, taxes and assessments by any taxing authority .t'o.r the year
2006 and subsequent years; and subseguent taxes and aesessmenta by any
taxing authority for prior years due to change in land usage or ownership,
but not those taxes or assessments for prior years because of an exemption

_granted to a previous owner of the property under Section 11,13, Texas Tax

code, or because of improvements not assessed for a previous tax year. (If
Texas Short Form Residential Mortgagee Policy (T-2R) is issued, that policy
will substitute ®which become due and payable subsequent to Date of Pohcy'~

.m lzeu of "for the yea.r 2006 and subsequent years. a)

The terms ‘and conditions of the documeuts creatmg your inte.reat in the
land. .

Materials furnished or labor performed in connection with Pplanned _
construction before signing and delivering the lien document described in

. Schedule A, 1f the land is part of the homestead of the owner. (Applles to

the Mortgagee Title Policy Binder on Interim Construction Loan only, and -
may be deleted if satisfactory ev;de.nce .15 furnished to us before binder is
issued.)

Liens and leases that‘affect the title to the land, but that are
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subordinate to the lien of the insured mortgage.
{Applies to Mortgagee Policy (r-2}) only.) '

The Exceptions from Coverage and E:press Insurance in Sc.hedule B of the

" Texas Short Form Residential Mortgagee Policy (T-ZR). (Applies to Texas

Short Form Residential Mortgagee Policy (T-2R) only.) Separate

. ‘exceptions 1 through 8 of this Schedule B do not apply to the Texas short
' Form Reside.ntzal Mortgagee Policy (T-2R).

10,

1.

12,

The following matters and all terms of the documents c:reati.ng or offering
evidence of. the matters (We must insert matters or delete ::h:l.s
exceptien.): -

ITEM NOS 11 THROUGH 32, INCLUSIVE

Righte of tenants in poeseasion, a8 tenants only, under unrecorded lease
agree.rnents. .

(TO BE DELSTED OR AMENDED TO REFLECT SPECIFIC LEASES ONLY UPON EXBCUTION

.AND DELIVERY OF. AN AFPIDAVIT AS TO DEBTS, LIENE AND FOSSESSION BY RECORD '

OWNER AT CLOBING.) . .

Easement granted by Estate of W. A. Brocks, deceased to Texas Power &
Light Company, dated January 23, 1950, filed for record on May 31, 1950
and recorded in Volume 414, Page 338, Deed Records, Collin County,

"' Texas, as shown on survey prepared by John Vicain, Registered

13.

14.

Professional Land Surveyor No. 4097, dated May 16, 2005, laat revieed
Pebruary 1, 2006. - (AFFECTS TRACT 2) :

Easement granted by Board of Rege.nts. The Texas A&M Univers:.ty System to

- T0 Electric, dated Pebruary 18, 1999, filed for record on March 9, 1§99

and recorded in Volume 4369, Page 417, Land Records, Collin County,
Texas, as shown on survey prepared by John Vicain, Registered
Professional Land Surveyor No. 4097, dated May 16, 2005, last revised
l’ebruary 1, 2006. (APPBCTB TRACTS 1 & 2). .

Easement granted by Board of Regents, The Texas A&M University System to
TXU Gas Company, dated February 25, 2000, filed for record on March 13,
2000 and recorded in Volume 4623, Page 0123, Land Records. Collin County,
Texas, as shown on survey prepared by Johm Vicain, Registered :
Professional land Surveyor No, 4097, dated May 16, 2005, last revised

" pebyuary 1, 2006. (AFFECTS TRACTS 1 & 2)

1§.

Rasement granted by The Texas A&M University System to the City of
Dallas, dated EBeptember 7, 1984; filed for record on January 7, 1987 and
recorded in Volume 2536, Page 252, Land Reccrds, Collim County, Texas, as
shown on SuUrvey prepared by John Vicain, Registered Professional Land

. Surveyor No. 4097, dated May 16, 2005, 1ast revised February 1, 2006,

16.

(AFFECI‘B TRACT 1)

Easement granted by Board of Regents, The Texas ASM University System to
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TXU Electric & Gas Company, dated January 4',' 2000, filed for record on

~ February 2, 2000 and recorded in Volume 4595, Page 543, Land Records,

17.

i8.

Collin County, Texas, as shown on survey prepared by John Vicain,

Registered Professional Land Sui'veyor No. 4097, dated May 16, 2005, léét

Tevised February 1, 2006. (AFPECTS TRACTS 1 & 2)

Easement granted by Board of Regents of the Texas R&M University sy.stém
to Btate Department of Highways and Public Transportation, dated January
17, 1990, filed for record on April 16, 1990 and recorded in Volume 3255,

'Page 690, Land Records, Collin County, Texas, as shown on survey prepared

by Jchn Vicain, Registered Professional Land. surveyor No, 4097, ‘dated May

.16, 2005, last revised February 1, 2006. (AFFECTS TRACT 1)

Basement granted by Board of Regents, The Texas A&M University System. to -
Southwestern Bell Telephone Company, dated June 18, 2002, filed for

. Tecord on August 15, 2002 and recorded in Volume 5233, Page 582, Land
" Records, Collin County, Texas, as shown on survey prepared by Johi

19.

Vicain, Registered Professiocnal Land Burveyor No. 4097, dated May 16,
2005, last revised February 1, 2006. (AFFECTS TRACT 1 & 2) '

All of the oil, gas and other minerals and all other elements not

considered a part of the surface estate are excepted herefrom, not

. dinsured herein nor guaranteed hereunder, all having been reserved in

20.

dAnstrument recorded in Veolume 5527, Page 1725, Land Records, Collin -

County, Texas. o

:And affected by Surface Waiver recorded in Volume 5927, Page 1744, Land
-Records, Collin County, Texds, as noted shown on survey prepared by John .
‘Vicain, Registered Professicnal Land Surveyor No. 4097, dated May 16,

2005, last revised February 1, 2006.

Terms, conditions and stipulations of Lease by and between Dallas. Campus,

+ @ Maryland limited partnership, (Landlord), and Highland Springs,

- Inc., a Maryland corporation,’ {Temant), as evidenced by Memorandum of

Master Lease and Use Agreement dated November 30, 2005, filed for record

-on December’1, 2005 and recorded in Volume 6056, Page 4041, Land Records,

Collin county, Texas; as affected by Lease Subordination, Non-Disturbance
of Possession and Attornment Agreement by and among Bank of America,
N.A., ("Administrative Agent®), Dallas Campus, LP, ("Landlord"), and
Highland Springs Inc., {"Tenant®), dated November 30, 2005, filed for

" record on December 1, 2005 and recorded in Volume 6056, Page 4049, Land

Records, Collin County, Texas, as noted shown on survey prepared by John
Vicain, Registered Profeesional Land Surveyor No. 4097, dated May 16,

. 2005, last revised February 1, 2006.

As affected by Subordination Agreement by and among Highland Springs,’
Inc,, ("Tenant®), Dallas Campus, LP, ( "Landlord®), and Bank of America,
(*Administrative Agent®}, dated April _ , 2006, filed for record on April
__+ 2006 and recorded in Volume _, Page , Land Records, Collin
County, Texas. . ' -
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21.

- 22.

Pipeline Easement between Dallas Campus, L.P. and.Atmoa Energy
Corporation dated Octocber 18, 2005, filed for record on November 21, 2008
and recorded in Volume 6050, Page 2282, Land Records, Collin County,
Texas, as shown an survey prepared by John Vicain, Registered' '
Professional Land Surveyor No, 4097, dated May 16, 2005, last revised

-February i, 2006. (APFECTS mcrs 1 & 2)

That portion of subject property lying within the rigﬁt of-way of
Frankford Road ae shown on survey prepared by John Vicain, Registered
Professional Land Surveyor No. 4087, dated May 16, 2005, last revised

- February 1, 2006. (AFFECTS TRAC'.I‘ 2)

23.
24

25.

‘*Deleted-*'

. ¥*Deleted+e,

Vendor's Lien retained in Deed from Board of Regehts of the Texas A&M
University System to Dallas Campus, LP, dated May 28, 2005, flled for
record on May 26, 2005 and recorded in Volume 5927, Page 1725, Land

. Records, Collin County, Texas, securing the payment of a note in the

'-.original principal sum cf $4,400,000.00, payable to the ordexr of Board of
- . Regents of the Texas A&M University System, additionally secured by Deed

26

of Trust of even date therewith, to Dan K. Buchly, Trustee, filed for
record on May 26, 2005 and recorded in Volume 5927, Page 1735, Land
Records, Collin County, Texas, and subject to all of the terms,
conditions and stipulaticns contained therein, including but not limited

‘to any future indebtedness also secured by this lien.

{AFFBCTS TRACT 2)

Deed of Trust executed by Dallas Campus, LP to Abreham Friedman, Trustee,
dated Mmay 25, 2005, filed for record on May 26, 2005 and recorded in
Volume 5927, Page 1749, land Records Collin County, Texas, to secure the
payment of one note of even date therewith in the original principal sum
of $11,700,000.00, payable to Fleet National Bank; as affected by that
certain Amended and Restated Deed of Trust executed by Dallas Campus, LP,
a limited partnership to PRLAP, Inc., Trustee, dated November 30, 2005,
filed for record on December 1, 2005 and recorded in Volume €056, Page
3961, Land Records, Collin County, Texas, to secuxre the payment of ome:
note of even date therewith in the original principal sum of .
$58,000,000.00, payable to Bahk of America, as Administrative Agent for
the Lenders as defined therein; as affected by Second Amended and .
Restated Deed of Trust, Security Agreement and Fixture Financing
Statement executed by and among Dallas Campus, LP, a Maryland limited
partnership, MSRESS III Dallas Campus, L.P., a Delaware limited.
partnership, and Bank of America, N.A., as Administrative Agent, dated
April __+ 2006, filed for record on April __, 2006 and recorded in Volume

, Page ____, Land Records, Collin COunty, Texas, and subject to
all of the terms, conditions and.stipulations contained therein,:
including but not limited to any future indebtedness also secured by this
lien




* . Case 09-37013-sgj14 -Claim 1-1 Part3 Filed.02/24/10 Desc Exhibit A to Schedule
‘ o Page 38 of 48 o o =

~

'Page. 4

ax  Additionally secu:ed by assignment of leases and rents, recorded in
< Volume 5927, Page 1778, Land Records, Collin County, Texas; as affected -
. by Amended and Restated Asgignment of Leases and Rents filed for record

on December 1, 2005 and recorded in Volume 6056, Page 3996, Land Records
Collin County, Texas. : - : : . !

AY Additionally secured by Financing Btatement recorded in Volume .592;7, Page
,1791; land Records, Collin County, Texas; as affected by UCC-3 Financing
.Statement Assignment filed for record on December 1, 2005 and recorded in
_Volume 6056, Page 6638, Land Records, Collin County, Texas.

B . 27. Deed of Trust, Security Agreement ahd Fixture Filing (COmnunify Loan) B
": °  executed by Dallas Campus, LP, a Maryland limited partnership, to william
. D. Cleveland, Trustee, for the benefit of Highland Springs, Inc., a

: Maryland coxporation, dated November 30, 2005, filed for record on :

- December 1, 2005 and recorded in Volume.§056, Page 4014, Land Records,
Collin County, Texas, to secure the Indebtedness as defined therein; as
affected by Subordipation of Deed of Trust executed by Highland Springs,
Inc., dated November 30, 2005, filed for record on December 1, 2005 &nd:
recorded in Volume 6056, Page 4038, Land Records, Collin County, Texas.

-As affected by Subordination Agreement by and among Bighland sSprings,
Inc.,. (*Tenant®), Dallas Campus, LP, ("Landlord®), and Bank of America,
("Administrative Agent*), dated April __+ 2006, filed for record on April
. 2006 and recorded in Volume ._, bage . Land Records, Collin
County, Texas. ' :

sy 28, Leasehold Deed of Truet, Security Agreement and Fixture ‘Finanecing -

, Statement executed by Highland €prings, Inc. a Maryland corporation to
Abraham Friedman, Trustee, dated November 30, 2005, filed for record op
December 1, 2005 and recorded in Volume 6056, Page 4062, Land Records,
Collin County, Texae, to secure the Obligations as defined therein;
having been assigned to Bank of America, N.A., as Administrative Ageat,
by Assigument of Leasehold Deed of Trust, Security Agreement and Pixture
Financing Etatement and Leasehold Assignment of Leases and Rents dated
November 30, 2005, filed for record on December 1, 2005 and recorded in
Volume 6056, Page 4093, Land Records, Collin County, Texas. : '
{AFFECTS LEASEHOLD ESTATE) :

As affected by Subordination Agreement by and among Highland Springs,
Inc., (°Tenant"), Dallas Campus, LP, (*Landlord®), and Bank of .america,
("Administrative Agent®), dated April __, 2006, filed for record on April.
__» 2006 and recorded in Volume , Page _, Land Records, 'Collin
County, Texas. ' . - : o

Bv - 29. Terms, provisions, easements and conditions contained in Covenant
Agreement executed by and between Dallas Canpus, LP and the -City of
Dallas, dated December 6, 2005, filed for record on December 15, 2005 and
recoxrded in Volume 6066, Page 1228, Land Records, Collin County, Texas.

W 0. Any matters that would be disclosed by a survey dated subseﬁueht to that
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certain survey prepared by John ,Vicaih, Registered .Profesaidnal Land
Burveyox No. 4097, dated May 16, 2005, updated FPebruary 1, 2006.

Any and all liens arising by reason of 'unpaid bills or claims for work"

performed or materials furnished in comnection with improvements placed,

or to be placed, upen the subject land. However, the Company does insure
the Insured against loss, if any, sugtained by the Insured under this'
Policy if such liens have been filed with the COunty Clerk of.Collin
County, Texas, prior to the date hereof.

Terms, conditicns and provisiona contained in Lease ngreeme.nt executed by

- and between MSRESS III Dallas Campus, L.P., a Delaware limited

partnership, (°Landlord"), and ballas Campus, LP, & Maryland limited

. partnership, ("Tenant"), dated April _ , 2006, as evidenced by Memorandum

of Lease filed for record on April __, 2006 and recorded in Volume
. ». Page . Land Records, collin County, Texas.
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SCHEDULE 2.12(b) - .

~ RECEIVED APPROVALS

Approvals

1. Clty of Dallas Zomn g Planned Development District . .
' (ZO34~259) _ .

Preliminary Plat
g Deve]opment/LandScape Plan — Neighborhood 1
Frankford Road City of Dallas'3-way Contract

‘Water/Wastewater City of Dallas 3-way Contract-

Permits -

City of Dallas Building Permits

| Community Building 1
* Community Building i.1
- _P'umnhouse . |
- Parldng Dee.k»l

Gatehouse
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SCHEDULE 2.12(c) - -

" REQUIRED APPROVALS

A. Approvals
1 | 'Final. Plat | ‘
2. Deve]opment/Laﬁdscape P]an Ainendreent —Neighbofheods 24
3. Off51te Sanitary- Sewer Easement o

4, Off51te Samtary Sewer Clty of Dallas 3-way Contract

" B. Permits
1. City of Dallas Building'Pem_lits. ,
2. Balance of Neighborhood 1 (1.2-1.4)

3. Nei ghborhoods 2-4
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SCHEDULE 2.19(c)

ENVIRONMENTAL REPORTS

T 1. Phase 1 Envnronmental Site Assessment prepared by Professxonal
Scrwce Industries, Inc. (“PSI") dated May 18 2004

2. Phasel Update prepared by PSI dated May 23, 2005

B Phase 1 Environmental S]tc Asscssment prcparcd by PSI datcd
‘ May 27, 2004 -

4. Phasel Addendum prepared by PSI dated July 2, 2005

- 5. Letter from Texas Commission on Environmental Quality dated
October 27, 2004

6. Wet]ands Deterrmnanon from PSI dated July 12, 2004

7. Wetlands ReSp_onse - A:my Corps of Engineers dated July 27, 2004
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SCHEDULE 4.1(d) =

' SURVEY REQUIREMENTS -

' FORM OF SURVEYOR’S CERTIFICATE

Dallas Campus, LP, R Chicago Title Insurance Comparry
- MSRESS III Dallas Campus Lp L . ' R

their successors and/or assigns

s their interests may appear

. Dest:ription of prOperty:

(the “Property™)

"'A. The undersigned has reccived a copy of Title Commitment No.
: (“Title.  Commitment”), issued for the Property by -
- : (“Title - Company"),- ‘dated as ' of

'B. The undersxgned has -made a physwal mspectmn of the Property by its .

: representatlves

A C..< The undersigned has prepared a survey of the Property dated
and entitled * . : " bearing Job No.
(the “Survey™). ' . N

A D.  The undersigned acknowledges that the above named parties, the Title Company,
and their agents, successors and assigns may rely upon the representations contained in this.
certificate in purchasmg, msunng and/or financing the Property. : :

The unders1 gned hereby certrf ies as follows:

1. The Survey is prepared in accordance with the Survey Requirements attached to
this Certificate and correctly shows (a) the boundary lines of the Property and (b) the location of
all easements and rights-of-way disclosed by the Title Report and the physical inspection of the
Property made. by the under51gned '

2. The Survey correctly shows the size, location, type and relation of buildings and

~ other structures (“lmprovements”) to the property lines of the Property
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3. Except as shown on the Survey, there are no visible easements or nghts-of-way
across the Property or any other easements or rights-of-way across the Property of which the
undersigned is advised. .. :

4, The Improvements do not encroach in any manner mto adJacent property or into
easement areas of others o ‘ , .

-5, Except as shown on ‘the Survey, there are no v1s1ble encroachments,
encroachments pursuant to recorded documents, nor encroachments of which the undersigned .
- has knowledge by buildings and structures located on adjacent property onto the Property, or into
the areas of any easements existing for the benefit of and appurtenant to the Property. -

" 6. Except as shown on the Survey, none of the Improvements encroaches upon any'
building restriction line or set-back area estabhshed by any zomng ordinance or agreement
disclosed by the Tltle Report - .

7. The Property does not lie w1th1n. ﬂood hazard areas; in accordance vvrth the
_document entitled “Department of Housing and. Urban. Development, Federal Insurance
Administration - Special Flood Hazard Area Maps" A :

- 8. The Improvements shown on the: Survey constltute al] of the Improvements on the
Propcny and are within the boundary hnes of the Property.

. 9. Al utility services required for the operation of the Property are available at the

- Property and enter either through public streets adjoining the Property or through private land or

+ - private streets pursuant to valid easements or rights of way. The Survey shows the location of all

- utilities and the point of entry of any utilities, including those Wthh pass through or are located
on adjoining private Jand. ‘

- 10. The Improvements on the Property have direct vehicular and pedestnan access to
‘ the fo]]owmg dedrcated publrc ways:

11 The Survey shows on-site stormwater fac:lmes and any, off-srte ‘easements or-
facrlrtres for storm and drainage systems

. - 12. . The Survey shows any-visible discharge into streams, rivers or other conveyance
systems. ' ‘ - a R

13.  The Survey and the information courses and distances shown thereon mcludrng,
without limitation, all set—backs and yard lines, are correct :

14. The undersrgned reviewed the Title Comn'utment, and the Survey reflects. all of
the exceptions contained in Schedule B of such Commitment or, if any such exceptions cannot
be located, the same are indicated i in the notes appearmg on such Survey as being un]ocatab]e
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15. The property surveyed isa separate and dlstmct parcel and is not part ofa ]arger
tract of land and represents a separate parce] for real estate tax purposes.

_ 16.. There does not appear to be_ any use of the property other than by its tenant
occupants. : - . .

17.  The property has a total of
reserved for the handicapped.

on-site parkjng spaces, of which _ are

IN WITNESS WHEREOF, the undersigned has executed thls Surveyor ] Cemﬁcate this
day of _ : , 2005. .

. SIJRVEYOR: |

~By:
- Name:
" Title:__

 [SURVEYOR'S SEAL]
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SURVEY REQUIREMENTS

A]l surveys to be submitted must include the following:

1. The ceruf" cation of a hcensed surveyor, who shou]d affix his or her seal date the
; survey w1th the date of its dellvery, and manually sign the survey. -

2. The naming of Dallas Campus, LP, MSRESS Da]]as Campus, LP and Chlcago
Title Insurance Company as the rec:plents of the survey.

3. The ‘location and dimensions of any buildings and distances to lot lmes and
,bm]dmg setback lines, curb cuts, fences, driveways, number, location of on-site parking spaces, .
covered and open (including number and type of vehicles that may be parked, e.g. standard or
compact, as well as number of handlcapped spaces) together w1th a total count of a]] parkmg
spaces. -

4. The location and dimensions of 'building foundations and all structures or

improvements on the Property, including sidewalks, stoops, fences, parking’ areas, walls and .

~ street lighting, the square footage and number of stones of all structures. Specrfy which .
improvements are under construction, if any.’ :

5. Full legal description and street address of the parcel, and a certification that the
legal description is a true, correct and complete description of the parcel and all rights
appurtenant thereto. The point of beginning of the property descnpt:on and the relation thereof
to the monument from which 1t is fixed shou]d be shown. :

6. | The identification of all penmeter property lines and -where apphcable,
: descnptlon of all curbs.

7. The 1dent1ﬁcation of the number of square feet and acres contained in the parcel
Any area coverage ratios or -other acreage requlrements applicable by virtue of zoning,
subdmsron or other regu]atlons -

| '8.‘ . The identification of all public streets adjacent to the property, and any right-of-
way lines, including. their distance from the nearest mterschng public streets, and access routes’
from the property to public streets.

‘ 9. The ]ocation and dimensions, by metes and bounds or other legal description, of .
all easements which either benefit or burden the property and the identity of each such easement,
including book and page number or document number of the instrument creating the easement.

10.  The identification of aJ] uuhty lines for sewer, water gas and electnc and
telephone service, storm drains, sanitary sewers, light poles and cable television which serve the
property and improvements thereon to the point of connection with the public system. -
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11.  The location and dimensions of any visible encroachments, any encroachments
pursuant to recorded documents or any encroachments of which the surveyor has knowledge, or
a posmve statement that there are no encroachments. :

12.  The location of all water courses and wet]ands by estrmate (un]ess full wetlands
delmeatron is requested and agreed upon separately) ‘

: 13, The illustration of all roof and surface drainage lrnes, if any, including their
outfalls. s ‘ - '

14,  The name and w1dth of adJommg streets or al]eys ‘with a statement as to whether
such streets and alleys are public or pnvate

15.  The'street number of the property and improvements.

16.  For retail projects, the penmeter (as estimated) of each tenant space at the -
, Property, labeled with the name of the tenant occupymg the space. .

: 17. Any requrrements set forth in ALTA/ACSM Land Title Surveys Table A, Items, -
A2 3, 6, 7(a), 7(b), 7(c), 8, 10, ll(b) 13, 14, and 16, which are not set forth above.

18.  Six (6) coples of the survey are required.
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SCHEDULE 64 B

- NOTICES ADDRESSES -

ERICKSON RETIREMENT COMMUNITIES LLC
701 Maiden Choice Lane

Baltimore, Maryland 21228

Attention: General Counsel

.- DALLAS CAMPUS, LP
" c/o Erickson Retirement Communities, LLC
. 701 Maiden Choice Lane :
- Baltimore, Maryland 21228
Attention: General Counsel

MSRESS Il DALLAS CAMPUS L.P.
~ Mr. Andrew Bauman
~ Morgan Stanley/US RE Investing Division
-7 1585 Broadway, Floor 37 :

New York, New York 10036

With copies to:

* Mr. Scott A. Brown
. Executive Director and
- Portfolio Manager - Concord
- Morgan Stanley
3424 Peachtree Road, Northeast -
. Suite 800 :
- At]anta Georgia 30326

- and; '
- Mark Pollak, Esquire- :

Wilmer Cuitler Pickering Hale and Dorr LLP
~ 100 Light Street, Suite 1300

Baltimore, Maryland 21202

USIDOCS 5585698v4
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SPECIAL WARRANTY DEED

THAT THE UNDERSIGNED DALLAS CAMPUS LP, heremafter referred to as "Grantor" a
Maryland limited partnership, for in consideration of the sum of Ten and No/100 Dollars -

($10.00) cash, and other good and valuable consideration in hand paid by the Grantee herein
_named, the receipt and sufficiency of which is. hereby fully acknowledged and confessed, has -
GRANTED, SOLD and CONVEYED, and by these presents does GRANT, SELL and

CONVEY unto MSRESS IIT DALLAS CAMPUS, L.P., a Delaware limited partnership, herein

referred to as "Grantee" whether one or more, the real property described on attached Exhibit
f“A“ . N

_BEING THAT SAME property conveyed to Grantor by Specral Warranty Deed with Vendors
Lien, recorded on May 26, 2005 in the land records of Collin County, Texas as document 2005~
'0069486 at Volime 05927, page 01725 :

4‘ This conveyance, however, is made and accepted subject to any and all valldly existing
- encumbrances, conditions and restrictions, relating to the hereinabove described property as now
‘ reﬂected by the records of the County Clerk of Colhn County, Texas. '

TO HAVE AND TO HOLD the above descnbed prennses, together with all and smgu]ar the
rights and appurtenances thereto in anywise belongmg unto the said Grantee, Grantee's heirs,
executors, administrators, successors and/or assigns forever; and Grantor does hereby bind
Grantor, Grantor's heirs, executors, administrators, successors and/or assigns to WARRANT
AND FOREVER DEFEND all and singular the said premrses unto the said Grantee, Grantee's
heirs, executors, administrators, successors anid/or assigns, against every person whomsoever
claming or to claim the same or any part thereof by, through, or under Grantor, but not
otherwrse : _ :

Current ad va]orern taxes on said property havmg been prorated the payment thereof is assumed
by Grantee o

- [Signatures on following page.]

EXHIBIT

B

. USIDOCS 5612042v2
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" EXECUTEDthis_ /% day oprril, 2006.

DALLAS CAMPUS, LP, a Maryland limited parmershxp

Dallas Campus GP, LLC

Gerald F. Doherfy
Executive Vice  President and General
_ Counsel

N Grantee's Address:

MSRESS III DALLAS CAMPUS, LP
Mr. Andrew Bauman .

Morgan Stanley/US RE Investmg Dmswu
1585 Broadway, Floor 37

New York, New York 10036

STATE OF MARYLAND

Aané W&Q P/&
" COUNTY OF BA&:HM-QRE—

On this the Fé day of Q?_‘@L , 2006, before me, the undersigned officer, personally .

appeared Gerald F. Doherty, wha acknowledged himself to be the Executive Vice President and
~ General Counsel for ERICKSON RETIREMENT COMMUNITIES, LLC, a Maryland limited
" liability company, as Member of Dallas Campus GP, LLC, a Maryland limited liability
company, General Partner of DALLAS CAMPUS, LP, a Maryland limited partnership, and that
" he, as such Executive Vice President being authorized so to do, executed the foregoing
instrument for the purposes therein contained, by signing the name of the company by h1mse]f as

such officer.
S Notary Public, State of Mak}laqd
(NOTARY SEAL) . Davon €. Hvch es

Printed Name
AWN E. HUGHES

' Notary Commission No.: NOTARY PURIIC ST4
Y Commiss], ATE OF MARY,
My Commission Expires: sion Exmres February 23, 2009
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LEGAL DESCRIPTION
TRACT 1:

BEING a tract of land situated in the John Clay Survey, Abstract No. 223, in the City
_ of Dallas, Collin County, Texas, and being a part of the City of Dallas Block No.

§735, and the 88.518 acre tract of land described in deed to Dallas Campus, LP, '

recorded in Volume 05927, Page 01725 of the Land Records of Collin County, Texas, and

being more particularly described ae follows: ' . :
BEGINNING at a 5/8-inch iron rod with cap found for the intersection of the
northwesterly right-of-way line of the Dallas Area Rapid Transit Railroad (DART) (100
foot right-of-way) with the easterly right-of-way line of coit Road (FM 3193, a 130
foot public right-of-way); ' ‘ C ' :

i .

THENCE with said easterly right-of-way line of Coit Road, North 00 degrees 27 minutes -
as seconds East, a distance of 1809.63 feet to a cross mark cut in concrete in the
" center of Frankford Road (formerly Renner Road), an undedicated road for corner;

THENCE with said center of Framnkford Road, South 89 degrees 12 minutes 16 seconds:
East, a distance of 1543.94 feet to a PK nail set for corner;

THENCE leaving the said center of Frankfo:d Road, South 00 degréeg i3 minuteé bo
seconds West, a distance of 1263.22 feet to a 5/68-inch iron rod set with cap stamped
vXHA* for cormer in the morthwesterly right-of~way of DART; :

THENCE with said northwestEfly right-of-way line, South 75 degrees 09 minutes 26

‘seconds West, a distance of 2027.14 feet to the POINT OF BEGINNING and containing.
€8.8864 acres of land. -

NOTE: COMPANY DOES NOT REPRESENT THAT THE ABOVE ACREAGE AND/OR SQUARE FOOTAGE
 CALCULATIONS ARE CORRECT. o ' : S .

TRACT 2:

BEING a tract of land situated in the John Clay Survey, Abstract No. 223, in the city
of Dallas, Collin County, Texas, and being a part of the City of pallas Block No.
§735, and the 88.91B acre tract of land described in deed to Dallas Campus, LP,
recorded in Volume 05927, Page 01725 of the Land Records of Collin County, Texas, and
being more particularly described as follows: _ : o .

COMMENCING at a 5/8-inch iron rod with cap found for record for the intersection of
the northwesterly right-of-way line of the Dallas Area Rapid Transit Railroad

(DART) (100 foot right-of-way) with the easterly right-of-way line of Coit Road (FM
3193, a 130 foot public right-of-way); : S

THENCE with said easterly rigﬁt—of-way line of Coit Road, North 00 degreeé‘Z? minuhes.
- 35 seconds East, a distance of 1809.63 feet to a cross mark cut in concrete in the
center of Frankford Road (formerly Renner Road), an undedicated road for corner;

THENCE with said center of Frankford Road, South 89 degrees 12 minutes 16 seconds
East, a distance of 1945.54 feet to a PK nail set  for the POINT OF BEGINNING;

COMa
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LEGAL DESCRIPTION

'THENCE continuing with said center of Frankford Road, South B9 degrees. 12 minutes 16
- seconds East, a distance of 753.52 feet to a PK nail found, from which a 5/8 inch iromn
rod found bears South 00 degrees 13 minutes 00 seconds West, 18.0 feet, for the
. pnorthwest corner of Lot 1, Block B/8735, Phase I, U.T.D. Synergy Park, an addition in
" the city of Dallas, Collin County, Texas, according to the plat thereof recorded in
cabipet F, Page 551 of the Map Records of Collin County, Texas; :

. THENCE with west line of said Lot 1, Block B/8735, South 00 degrees 13 minutes 00
seconds West, a distance of 1052.87 feet to a 3/& inch iron.rod with cap found in the
northwesterly right-of-way of DART, for the sopthwest corner of said Lot 1, Block B,

. phase I, U.T.D. Synergy Park; : :

THENCE with the said northwesterly right-of-way line, South 75 degrees 09 minutes 26
ceconds West, a distance of 780.28 feet to 5/8 inch iron rod set with a cap stamped
“KHA" for cormer; : . ST

THENCE leaving the northwesterly right-of-way line of_DRRi,.Nérth 00 degrees 13
minutes 00 seconds East, a distance of 1263.22 feet to the POINT OF BEGINNING and
containing 20.0314 acres of land. . , o : : i

NOTE: CbMPANY DOES NOT REPRESENT THAT THE ABOVE ACREAGE AND/OR SQUARE FOOTAGE

CALCULATIONS ARE CORRECT.: _ .

TRACTS 1 AND 2 ALSO BEING DESCRIBED AS FOLLOWS:.
OVERALL TRACT:

BETNG a tract of land situated in the Johm Clay Survey, Abstract No. 223, in the Ccity
‘of Dallas, Collin County, Texas, and being a part of the City of Dallas Block No. '
g735, and the 88.918 acre tract of land described in deed to Dallas Campus, LP
recorded in Volume 05927, Page 01725 of the Land Records of Collin County, Texas, and
being more particularly described as follows: : = S

BEGINNING at a 5/8 inch iron rod with cap found for the intersection of the
Northwesterly Right-of-Way line of the Dallas Area Rapid Transit Railroad (DART) (100
foot Right-of-Way) with the Easterly Right-of-Way line of -Coit Road {FM 3193, a 130
foot public Right-of-way); . ' , .

‘THENCE'with said PBasterly Right-of-Way line of Coit Road, North 00 degrees 27 minutes
35 seconds East, a distance of 1809.63 feet to a cross mark cut in concrete in the
center of Frankford Road {formerly Renner Road), an undedicated road for corner;

THENCE with the center of Frankford Road, South 89 degrees 12 minutes 16 seconds East,’
a distance of 2703.46 feet to a PK nail found, from which a 5/8 inch iron rod found
bears South 00 degrees 13 minutes 00 seconds West, 18.0 feet, for the Northwest cormer
' of Lot 1, Block B/8735, Phase I, U.T.D. Synergy Park, an addition in the City of
Dallas, Collin County, Texas, according to the plat thereof recorded in Cabinet F,
Page 551 of the Map Records of Collin County, Texas; C

N
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LEGAL DESCE'.IPTION

_THENCE with the West line of sald Lot 1, Block 8/5735. South 00 degrees 13 mioutes 00
_ seconds West, a distance of 1052.87 feet to a 3/8 inch iron rod with cap fmmd in the
Northwesterly Right-of-Way of DART, for the Southwesl: corner of eaid Lot 1, Block B,

Phase I U.T.D. Synergy Park; .

. -THENCE with said Northwesterly R;ght -of- -Way line, South 75 degrees 05 minutes 26 .
. seconds West, a distance of 2807.41 feet to the POINT OF BEGINNING and containing
"BB.918 acres of land, .

.'ﬁOTE: COMPANY DOES NQT REPRESENT THAT THE ABOVE AC.REAGE AND/OR SQUAR.E FOOTAGE |
CALCULATIONS ARE CORRECT.
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GROUND LEASE AGREEMENT

. THIS GROUND LEASE AGREEMENT (the “Lease”) made and entered into as -of
April 28, 2006 by and between MSRESS IIl DALLAS CAMPUS, L.P., & Delaware limited -
partnership (‘Landlord”, and DALLAS CAMPUS, LP, a Maryland limited partnersh:p

(“Tenant™); o - _ i

WITNES SETH:

WHEREAS, Landlord is the owner of that certain tract; piece and parcel of land located
in Dallas, Collin County, Texas, more particularly described on Exhibit A attached hereto, and
by this reference made a part hereof, excluding however all buildings and other improvements
now or hereafter located upon such real property (such land, excluding such bmldmgs and other

. 1mprovements is hereinafter referred to as the “Leased Property %

o WHEREAS as part of the ﬁnancmg of the deve]opment of the Leased Property, Tenant
. - desires to lease from Landlord and Landlord has agreed to lease to Tenant the Leased Property
. upon the terms and conditions as-more particularly hereinaﬁer provided and descn'bed' and

. WHEREAS certain terms that are capxtahzed beiow are defined w1thm this Lease as
mdlcated on Sch edule A attached hereto. i .

NOW, TI-IEREFORE for and in consrderahon of the premises hereof; the sums of money

A

" to be paid hereunder, and the mutual and reciprocal obligations undertaken herem, the parties

. hereto do hereby covenant, stipulate and agree as follows:

ARTICLB I
AGREEMENT TO LEASE

1.1 Demise. Land]ord for and in consxderatlon of the rents herein reserved and
required-to be paid by Tenant and of the covenants, pl'OIIUSBS and agreements herein contained,
does hereby demise, let and lease unto Tenant, and Tenant, for and in consideration of the. -
foregoing demise by Landlord and of the covenants, promises and agreements herein contained
does liereby hire, lease and take as Tenant from Landlord theentire Leased Property, upon those.
terms and conditions hereinafter set forth. The Leased Property démised by Landlord to-Tenant -
hereunder does not include the existing and to-be-constructed continuing care retirement
community and related improvements, or the buildings, parking areas and driveways, utilities,

-storm drainage and retention and landscaped areas or any other improvements of any type

(collectively-the “Improvements™), which are and shall continue to be the property of Tenant .

_ during the Term of this Lease. Landlord also assigns to Tenant during the Term of this Lease all
" of Landlord’s right, title and interest in that certain Highland Springs Retirement Community

. Master Lease and Use Agreement dated November 30, 2005 {the “Facility Lease”) between
‘Highland Springs, Inc. a Maryland non-stock corporanon (“Facility Tenant”), and Dallas
Campus, LP (as assigned to Landlord in connection with its acquisition of the Leased Property).
Tenant shall be entitled to exercise its rights in and to the Facility Lease, as assigned by

“Notwithstanding nnyﬂung contained herein to the contrary, the interests and rights of Landlord pursuant to this Ground Lease Agreement are
subject in oll respects 1o terms, covenants and limitation as set forth in thatcertain Ground Lessor Tri-Party Agreement dated as of April 28, 2006
gmong Bank of America, as ogent, Ground Lessor, and Dallas Campus, LLC, the provisions of which ‘-l'ri-anny Agreement are inccmomted
" "herein by reference to the some extent as if fully set forth herein,” :
EXHIBIT

154501000122 _
USIDOCS 55788328

Cc
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Landlord, during the Term of this Lease unless and until an Event of Default {as defined in
Section 21.1) or expiration of this Lease {excluding expiration due to Tenant’s acquisition of the
' property pursuant to Article XXTV), in which ¢vent the rights in and to Facility Lease shall revert

‘back to Landlord. Upon the exercise of Tenant of its rights to acquire the Leased Property = -

pursuant to Article XXV, the rights and obligations in and to the Facility Lease shall be vested
solely with Tenant. ' R . : T :

12  Condition. Tenant acknowledges and agrees that the Leased Property is and shall
be leased by Landlord to Tenant in its present “as.is” condition, and that .LandJQrd .ma,kes
absolutely no representations or warranties whatsoever with respect to the Leased Property or the

. condition ‘thereof, except as expressly set forth in this Lease. - Tenant acknowledges that
Landlord has not investigated and does pot warrant or represent to Tenant that the Leased

- Property are fit for the purposes intended by Tenant or for any other purpose or purposes .
_ whatsoever, and Tenant acknowledges that the Leased Property is to be leased to Tenant in its -
existing condition, i.e., “as is”, on and as of the Commencement Date (defined in Secﬁoq 14

- below). Tenant acknowledges that Tenant shall be solely responsible for any and all actions,
repairs, permits, approvals and costs required for the use, development, occupancy and operation
of the Leased Property in accordance with applicable governmental requirements, including,

without limitation, all governmental charges and fees, if any, which may be due or payable to

" applicable authorities. Tenant agrees that, by leasing the I:cased_Propex:ty, Tenant warrants and
represents that Tenant has examined and approved all things concerning the Leased Property
. "which Tepant deems material to Tenant’s leasing and use of the Leased Property. Tenant further -
acknowledges and agrees that (a) neither Landlord nor any agent of Landlord hgs rqade any
* ‘representation or warranty, express or implied, concerning the Leased Property or which have

induced Tenant to execute this Lease except as contained in this Lease, and (b) any other
" representations and warranties are expressly disclaimed by Landlord. E :

1.3 Quijet Enjoyment. Landlord ‘covenants fand agrees tha_t from and after the
Commencement Date, 5o long as Tenant shall timely pay all rents due to Landlord from Tenant
- hereunder and keep, observe and perform all covenants, promises and agreements on Tengnt’s :

. part to be kept, observed and performed hereunder, Tenant shall and may peacefully and quietly -
have, hold and occupy the Leased Property free of .any interference from Landlord; subject,
however, to those matters shown on Exhibit B attached hereto {the “Permitted Exceptions™)

" and the terms, provisions and conditions of this Lease. S

14 QQ_@W- The “Commencement Date” of this Lease ‘shall be .
considered to be the date of full execution hereof, which is April 28, 2006. Exclusive possession
of the Leased Property shall be delivered to Tenant on and as of the Commencement Date.

ARTICLELL
TERM

The term of this Lease (the “Term™) shall, unless sooner terminated as elsewhere
provided in this Lease, be for a period of eleven (11) years, commencing on the Commencement -
Date and terminating and expiring at 11:59 p.m. on the date immediately preceding the eleventh
(11th) anniversary of the Commencement Date (the “Expiration Date”). '

2
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 ARTICLETIL
RENT -

- .~ 31 Base Rent. Subject to proranon as set forth below, annual base rent for the
‘Leased Property (“Base Rent”) for each Lease Year {defined below) during the Term shall be
the sum of Two Million Five Hundred Thirty-Seven Thousand Five Hundred AND NO/100
DOLLARS ($2,537,500.00) per year.. The Base Rent to be paid by Tenant hereunder is intended

. by the partles to be payment of “interest” to Landlord .on Landlord’s Ongmal Investment

' (deﬁned in Secnon 3 2('b) below).

: 3.2 Payment and Calculation of Base Rent. Base Rent shall be paid by Tenant to
‘Landlord in equal monthly installments, in arrears, on ‘the first (1st) day of each calendar month
for the prior calendar month commencing on the first (1st) day of the calendar month,
1mmedlately following the Commencement Date. In the event of a default by Tenant of its
obligations under this Lease beyond any applicable notice and-cure period, the full amount.of
. Base Rent for the remaining term of this Lease shall be immediately due and payab]e by Tenant

to. Landlord For the purposes of this Lease: ' :

) (a) - the term “Lease Year” shall mean and be deﬁned as each twelve month . -
period commencing - on the first day of the calendar month 1mmed1ately following the
. Commencement Date; provided, however, that the first Leas¢ Year shall include the period from
the Commencement Date to the first day of the next following calendar month. Base Rent shall
. be proportionately prorated for any extended or partral Lease Year (i.e., the first Lease Year
and/or the final Lease Year); and _ o

. ' (b) - the term “Landlord’s Ongmal Investment” shall mean the sum of

- Seventeen Million Five Hundred AND NO/I00 DOLLARS ($17,500,000. 00), which represents,
for purposes of this Lease, Landlord s total acqursrtlon and transachonal costs incurred in
acqmnng the Leased Pmperty ‘ :

33 Addmona] Rent; Rent Defined. IfLand]ord shall make any expendlture for thch

Tenant is responsible or liable under this Lease, or if Tenant shall become obligated to Landlord
 under this Lease for any sum other than Base Rent as hereinabove provided, the amount thereof
~ shall be deemed to constitute additional rent (“Additional Rent”) and shall ‘be due and payable
by Tenant to Landlord, together with all applicable sales taxes thereon, if any, simultaneously

with the next succeeding monthly installment of Rent or at such other time as may be expressly

prov1ded in this Lease for the payment of the same.

For the purpose of this Lease, the term “Rent” shall mean and be defined as all Base Rent
and Addmonal Rent due from Tenant to Landlord hereunder : :

3 4  Sales Tax In add:tron to the Rent and any - other sums or amounts reqmred to be .

- paid by Tenant to Landlord pursuant to the provisions of this Lease, Tenant shall also pay to
Landlord, simultaneously with such payment of such Rent or other sums or amounts, the amount
of any applicable sales, use or excise tax on any such Rent or other sums or amounts so pard by
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Tenant to Landlord, whether the same be levied, imposed or assessed by the'state in which the -
Leased Property is located or any other federal, state, county or municipal govemmental entity or
agency. Any such sales, use or-excise taxes shall be paid by Tenant to Landlord at the same time
that ‘each of the amounts with respect to which such taxes are payable are paid by Tenant to .

La.ndlord.

3.5 Payment of Rent. Each of the foregoing amounts of Rent and other sums shall be
~ paid to Landlord without demand and without deduction, set-off, claim or counterclaim of any
nature whatsoever which Tenant may have or allege to have against Landlord, and all such
payments shall, upon receipt by Landlord, be and remain the sole and absolute property of
Landlord. All such Rent and other sums shall be paid to Landlord in legal tender of the United
* States by wire transfer of immediately available federal funds or by other means acceptable to
- Landlord in its sole discretion. If Landlord shall at any time accept any such Rent or other sums
after the same shall become due and payable, such acceptance shall not excuse a delay upon
subsequent occasions, or constitute or be construed as a waiver of any of Landlord nghts
:hereunder :

3.6  PastDueRent. If Tenant fails to make any payment of Rent or any other sums or
. amounts to be paid by Tenant hereunder on or before the date such payment is due and payable,

. Tenant shall pay to Landlord an administrative late charge of five percent (5%) of the amount of
such payment. In addition, such past due payment shall bear interest at the maximum interest -
rate then allowable under the laws of the state in which the Leased Property is located, from the

~ date such payment became due to the date of payment thereof by Tenant. Such late charge and
 interest shall constitute Additional Rent and shall be due and payable with the next installment of . .

' . Rent due hereunder

3.7 No Abatement of Rent. Except as expiessly provided in other sections of this
" Lease, if any, no abatement, diminution or reduction (2) of Rent, charges or other compensation,
or (b) of Tenant’s other obligations hereunder shall be allowed to Tenant or any person cla1mmg

_ under Tenant, under any circumstances or for any reason whatsoever

 ARTICLEIV.
- INTENTIONALLY OMITTED

ARTICLE V.
- USE AND OPERATION OF LEASED PROPERTY

- 51 DeveloDment of the Project. Tenant covenants and agrees that it shall deve]op
and construct, or cause to be developed and constructed, the Improvements on the Leased
Property for the Permitted Use as described in Section 5.2 (the “Project”) below in accordance

- with this Lease, the Third Party Documents (defined in Section 20.1 below) and any other
agreements relanng to the Project (the “PrOJect Docu ments”) ,

.52 . Permitted Use. Tenant covenants and. agrees that it shall, and shall <cause the .
Facility Tenant throughout the Term of this Agreement, to continuously use and occupy the
Project and the Leased Property solely and exc]uswcly for the deve]opment and operaﬁon of the

4
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first-class hcensed (as apphcab]e) contmumg care reurement commumty known as “Highland
Spnngs” which shall be comprised of mdependent living units and assisted living and skilled
nursing facilities, and related commercial service use facilities, and for such other uses as may be
necessary or incidental to such use (the foregoing being referred to as the “Permitted Use™). No
use shall be made or permitted to be made of the Project and no acts shall be done thereon which
will cause the cancellation of any insurance policy covering the Project er any part. thereof
“(unless another adequate policy is available), nor shall Tenant sell or otherwise provide or permit
to be kept, used or sold in or about the Project any article which may be prohibited by law or by
the standard form of fire insurance policies, or any other insurance policies required to be carried
hereunder, or fire underwriter’s regulations, © Tenant shall, at its sole cost, comply with all
insurance requu-ements set forth in this Lease. Tenant shall not take or omit to take any action,
the taking or omission of which materially impairs the va]ue or the usefulness of the PrOJect or
' any part thereof for its Permltted Use : -

o 53 * Necessary Approvals. Tenant shall maintain, or cause Facﬂlty Tenant to
maintain, in good standing all licenses, permits and approvals necessary to use and operate the
Project under all applicable Jaws and shall provide to Landlord a copy of Tenant’s (or Facility

“Tenant’s) annual federal, state and Medicare survey regarding the Project, and such.other
information or documents pertaining to the foregoing approvals Landlord shall at no cost or -

* Jiability to Landlord cooperate with Tenant or Facility Tenant in this regard, limited to executing -

. all applications and consents required to be signed by Landlord in order for Tenant to obtain and
maintain such approvals and to permit, develop, construct, lease and occupy the existing and to-
be-constructed Improvements, including but not limited to, the granting of easements, licenses or
other rights to third parties which are typical and necessary | for the orderly development of the
Project (which matters approved by Landlord in its reasonable discretion shall constitute
additional Permmed Except]ons hereunder) .

. 54  Lawful Use Etc Tenant shall not use or suﬁ'er or penmt the use of the Projector
the Leased Property for any unlawful purpose.. Tenant shall not commit or suffer to be '
' committed any waste on the Leased Property, or in the Project, nor shall Tenant cause or permit-
any unlawful nuisance thereon or therein. Tenant shall not suffer nor permit the Leased
Property, or any portion thereof, to be used in such a manner as {i) might reasonably i impair
Landlord’s title thereto or to any portlon thereof, or (ii) might reasonably allow a claim or claims
for adverse usage or adverse possession by the public, as such, or of implied dedication of the

Leased Property or any portion thereof

5.5. Environmental Matters. Except as pemnﬁed by apphcable law, Tenant shall at all

times keep the Leased Property free of Hazardous Substances (as hereafter defined). Neither

" Tenant nor any of its emp]oyees agents, invitees, licensees, contractors, guests, or subtenants
shall use, generate, manufacture, refine, treat, process, produce, store, deposit, handle, transport,
release, or. dispose of Hazardous Substances in, on or about the Leased Property or the

. groundwater thereof, in violation of any federal, state or municipal law, decision, statute, rule,
* -ordinance or regulatlon currently in existence or hereafter enacted or rendered. Tenant shall give
Lapdlord prompt notice of any claim received by Tenant from any personm, entity, or
governmental authority that a release or disposal of Hazardous Substances has occurred on the
Leased Property or the groundwater thereof. As used herem, ‘Hazardous Substances” shall
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mean and be defined as any.and all toxic or hazardous substances, chemicals, materials or
pollutants, of any kind or nature, which are regulated, govemed, restricted or prohibited by any
federal, state or local law, deczsnon statute, rule or ordinance currently in existence or hereafter -
enacted or rendered, and sha]l include (without limitation), all oil, gasohne and petroleum-based

substances

Tenant shall not dlschargc or penmt to be discharged into any septic facility or samtary
sewer system serving the Leased Property any toxic or hazardous sewage or waste other than that
which is permitted by applicable law or which is normal domestic waste water for the type of
business contemplated by this Lease to be conducted by Tenant on, in or from the Leased
Property. ‘Any toxic or hazardous sewage or waste which is produced or generated in connection
with the use or operation of the Leased Property shall be handled and disposed of as required by
and in compliance with all applicable local, state and federal laws, ordinances and rules or -

- regulations or shall be pre-treated to the level of domestic wastewater prior to discharge into .any
septlc facility or sanitary sewer system serving the Leased Property.

56 Compliance With Restrictions. Etc. Tenant at its expense shall comply with all
restrictive covenants and other title except:ons aﬁ'ectmg the Leased Property and comply with
and perform all of the obligations set forth in the same to the extent that the same are applicable
to the Leased Property or to the extent that the same would, if not complied with or performed,

_impair or prevent the continued use, occupancy and operation of the Leased Property for the

- . purposes set forth in this Lease. Further, in addition to Tenant's payment obligations under this
Lease, Tenant shall pay all sums charged, levied or assessed under any restrictive covenants,
declaration, reciprocal easement agreement or other title exceptions, equipment leases, leases and

“all other agreements affecnng the Leased Property as of the date of this Lease promptly as the
same become due. , '

5.7 Notices and Reports. Tenant shall prepare and deliver to Landlord periodic
reports, not less than monthly, of the state of the business and affairs of the Tenant. -Erickson
‘Retirement Communities, LLC (“ERC”), as' the sole and managing member of the General - -

* Partner of Tenant, or its delegate shall prepare statements of the financial condition of the Tenant
"as of the last day of each month, such financial statements for the Tepant.to include ()
statements of profits or losses, (ii) balance sheets as of the close of such month, (iii) statements
" of cash flow, (iv) statements of changes in capital, and (V) a narrative-explanation of variances to -
“each TAB Summary (defined in Section 5.8 below). Such statements and reports shall be
. certified by the chief financial officer of ERC and shall be in form and substance reasonably .
- satisfactory to Landlord. Copies of such statements shall be furnished to Landlord within thirty
(30) days after the end of each month, Annual financial statements (unaudited) shall be
~ furnished to Landlord within sixty (60) days after the close of the Fiscal year. Tenant shall also .
_ provide to Landlord (a).a detailed description of any amounts paid within such period to ERC or
any affiliate thereof in excess of amounts reflected in the relevant annual budgets and plans for
the development of each Phase (defined in Section 11.2(a) below) (“Phase Plans”) then in
effect; and (b) copies of all reports, notices or other transmittals either {x) made by the Tenant
and/or ERC to any lender or other entity under any loans affecting the Leased Property or the
Project (“Project Loans™), or (y) received by the Tenant and/or ERC from the developer of the
Project (“Developer”), ERC (in its capacity as the Developer or otherwise), the Facility Tenant,

6
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any Permitted 'Mortgagees (defined below), or any other entity under any Proje‘cf Loans. Tenant
also shall provide. copies to Landlord of all reports and notices received or made by the T-enant
and/or ERC relating to any other PIO_] ect Documents :

4 5.8  Annual TAB Summaries. Tenant has provided to Landlord a Total Anticipated
Budget containinig multi-year projections {the “TAB Summary”) for the construction of the
 Project, setting forth the costs and expenses relating to specific Phases of the Project as contained
- in each Phase Plan (see Exhibit I attached). Prior to the end of each month, Tenant shall subinit
" to Landlord the most recent TAB Summary (in‘ format comparable to Exhibit I attached) for the

Project; reflecting the reasonably projected income and expenditures (capital, operating and
other) for the Project. Tenant shall identify and provide a narrative to Landlord explammg any '

‘ 'matenal adverse changes regardmg the TAB Summary :

.- 59 Maior Decisions Aﬂ‘ecﬁng‘ Tenant.‘ the Project. the Property and the
* Improvements. The affirmative consent or approval of the Landlord shall be requlred foreach of *
. the fol]owmg “Major Decisions™: ‘ :

'(a)  causing the modlﬁcatlon, amendment, extension or termination of any
documents or agreements entered into, made, given or delivered, as applicable, in connection -
. with or in any manner related to the Project Documents, or any agreement between ERC and the
Facility Tenant, and, after the termination thereof, the entry into, making, gwmg or dehvenng, as
. applicable, of any new or substitute document' or agreement; -

(b)  except for (i) monies received and/or borrowed by Tenant under the’

Community Loan (as defined in Exhibit E), (ii) monies received and/or borrowed by Tenant
under the Construction’ Loan (as defined in Exhibit E), (iii) the purchase mnoney financing with

" the Board of Regents of the Texas A&M University System in the ongxna] principal amount of

" $4,400,000, or (IV) any loans from ERC, borrowing money and issuing any evidences of
~ indebtedness; securing any such loans by mortgage, pledge or other lien on any of the Projects or |
any other assets of the Tenant and, to the extent previously approved, making any material

decisions or taking any matenal actlons under the applicable loan documents;

(c) causmg the adopnon modification or amendment of any “Development

~ Plan” (attached hereto as Exhibit J) and any Phase Plan of the Project and/or Tenant {provided

that Tenant may act with respect to this Major Decision without Landlord’s consent {but with .

reasonable prior notice to. Landlord) unless and until Landlord prowdes written notice to the
contrary), : : : .

' (d)  except as permitted by this Lease and for the ]oans by Tenant to Facility

Tenant pursuant to that certain Working Capital Loan Agreement dated as of November 30,

2005, and for Development Distributions (as defined in that certain Lessor-Developer Agreement

* . dated as of even date herewith between Landlord and ERC) to ERC (if, as and when required or -

o permmed under the Lessor-Developer Agreement) making any loans or distributions, -

(e)  initiating, defending, adjusting, setthng or compromising any sxgmﬁcant
: lmganon involving the Tenant or any other entity involved in the Project {provided that Tenant -
rnay act with respect to this Ma_)or Decision without Landlord’s consent {but thh reasonable .
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pnor notice to Landlord if the action will or may have aggregate cost nnphcahbns of $200 000or -
' more] unless and until Landlord provrdes written notice to the contrary); '

® acqmnng any land, improvements or other real property, or any interest . .
therem, other than the PrOJect or engage in any business beyond the purposes set forth i in Section -

' 5 2
(g) . electing to dissolve and terminate Tenant or become a party to a merger,
transfer of assets or consolidation with any other person or entity;

‘ - (h) except to the extent required by the Employee Retirement Income Secunty

, Act of 1974, as amended from time to time (“ERISA™), changing the insurance program of the

Tenant as described in this Lease (provided that Tenant may act with respect to this Major

- Decision without Landlord’s consent (but with reasonable prior notice to Landlord if the change

will diminish the creditworthiness of any insurer or would cause any insurance program to be

* commercially unreasonable in light of the nature and scope of the Project) un]ess and until
Landlord provrdes written notice to the contrary);

(i)  subsequent to the corpletion of constructlon of any Phase, constructmg
any improvements or make any. material (i.e., with a cost in excess of $200,000) capital
1mprovements, repairs, alterations or changes in, to or of such Phase {provided that Tenant may

“act with respect to this Major Decision without Landlord’s consent [but with reasonable prior
. motice to Land]ord] unless and until Landlord provides written notice to the contrary);

M voluntan]y filing a bankruptcy petition on behalf of the Tenant;

: (k)  withdrawing funds from any escrows, reserves or accounts un]ess such
" withdrawal is either: (i) a monthly construction withdrawal for approved <osts and expenses
+ .- incurred by the Tenant for the approved deve]opment of the Project; or (ii) made to pay to
- Landlord any sums to which it is entitled hereunder, including, as apphcab]e payment of the

. Option Purchase Price and/or the Make-Whole Amount (each as deﬁned in Section 24.2 below);

o) initiating construction of a bulldmg or phase whrch has not been approved
-+ for funding under the Construction Loan; or - . o

: ‘ (m) except as ‘otherwise permitted, taking any action or makmg any decision
that would (or is reasonably likely to) have a material adverse aﬂ'ect on the Pro_]ect the Tenant, a
member of Tenant or its mvestment in the Tenant, ~ S

5.10 Negahve Covenants by Tenant.

(a) Tenant shall not contract for goods or services at the Property or regarding
the Improvements in an aggregate annual amount greater. than $200,000 or approve any
agreement for the provision of goods or services to the Tenant by any person who is an affiliate
of ERC; provided that Tenant may act with respect to this subsection without Landlord’s consent
(but with reasonable prior notice to Landlord if the agreement will or may have an aggregate cost
of $200 000 or more) unless and until Landlord provides written notice to the contrary.

" (b)  Tenant shall not select and engage accountants, ]ega] counsel and other
consultants and advisors to the Tenant; provided that Tenant may act with respect to this .
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subsection without Landlord’s consent unless and until Landlord provides written notice to the
contrary. - o o . ' C - . .‘ -

o (c)  Tenant shall not enforce the rights of the Tenant under any Project
Documient (as applicable); provided that Tenant may act with respect to this subsection without -
Landlord’s consent (but with reasonable prior notice to Landlord if the action will or may bave -
apgregate cost-implications of $200,000 or more) unless and until Landlord provides written
notice to the contrary. - - S A ,

511 Prohibition on Distributions and Fees. At any time during the Term that (i) there

exists an uncured Event of Default or (ii) the payment of any of the following would result in an

. Event of Default, including a failure of the Balance Test, Tenant shall not make payment of any:
- (x) distributions to ifs partners; or (y) development fees or distributions to the Developer under
_ the Development Agreement (defined in Section 21.2 below). - o B -

5.12 Survival. As to conditions and uses of Tenant existing or occurring prior to the
expiration or sooner termination of this Lease, the provisions of this Article 5 shall survive the
expiration or sooner termination of this Lease to extent of any ongoing-effects on Landlord or its -

" successors with respect to the Leased Property. . ' : .

~ ARTICLEVL |
TAXES AND ASSESSMENTS

Throughout the entire Term of this Lease, Tenant shall bear, pay and discharge all taxes,

" assessments and other governmental impositions and charges- of every kind and nature
whatsoever, extraordinary as well as ordinary, and each and every installment thereof which
shall or may during the term hereof be charged, laid, levied, assessed, or imposed upon, or arise
in connection with, the use, occupancy or possession of the Leased Property; the Project, or any
part thereof; including, without limitation, ad valorem real and personal property taxes, and all

_ taxes charged, laid, levied, assessed or imposed in lieu of or in addition to any of the foregoing -

"by virtue of all present or future laws, ordinances, requirements, orders, directions, rules or -
regulations of federal, state, county and municipal governments and of all other governmental
‘authorities whatsoever. Tenant shall not be obligated to bear, pay or discharge Landlord’s US.
income tax(es) or any other tax based on net income of Landlord. Upon request of Landlord,

- Tenant shall promptly furnish to Landlord satisfactory evidence of the payment of any tax,
assessment, imposition or charge required to be paid by Tenant pursuant to the foregoing. -

ARTICLE VII.-
UTILITIES

. Tenant shall be liable for and shall pay directly all charges and fees, including impact,

" connection and/or. reservation fees, (together with any applicable taxes or assessments thereon) .
when due for water, gas, electricity, air conditioning, heat, septic, sewer, refuse collection,
telephone and any other utility charges or similar items in connection with the development, use
or occupancy of the Leased Property, the Improvements or the Project. Landlord shall not be
responsible or liable in any way whatsoever for the quality, quantity, impairment, interruption,

9.
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stoppage, or other interference with any utility service, including, without limitation, water, air
conditioning, heat, gas, electric current for light and power, telephone, or any other utility service
provided to or serving the Leased Property or the Project. No such interruption, termination or

~ cessation of utility services shall relieve Tenant of its duties and obligations pursuant to- this
~Lease, including, w1thout limitation, its oblloahon to pay all Rent as and when the same shall be

: due hereunder

ARTICLE VI,
- LICENSE, PERMITS, FEES, ETC,

‘ Tenant shall keep and maintain, or cause the Facxhty Tenant to keep and mamtam, in full.
force during the entire term of this Lease all licenses, permits or other approvals necessary for-
the ‘operation of the Project. Tenant shall, at its sole cost and expense, pay all license Fees,
permit fees, governmental impact fees or other expenses of any kind or nature whatsoever in
connection with its. deve]oPment and operation of the Project.

ARTICLE IX.
- INSURANCE
9.1 Insurance by Tenant. Throughout the term of tfns Leaée Tenant shall, at its sole

‘cost and expense, maintain, or cause to be maintained, in full force and effect the fol]owmg types
and amounts of insurance coverage as set forth in this Artlcle IX.

9.2 Hazard Insurance Tenant shall provide and keep in full force and eﬂ’ect a special
"+, form insurance on the Improvements, including all permitted alterations, changes, additions and -
- replacements thereof and thereto, including without limitation, insurance against loss or damage
caused by: (i) fire, windstorm and other hazards and perils generally included under extended
coverage; . (ii) sprinkler leakage; (iii) vandalism and malicious mischief; and (iv) boiler and
machinery, all in an amount which reasonably assures there will be sufficient proceeds to replace .
: the Improvements in the event of a loss against which such insurance is issued. Such insurance
. shall (i) include contingent liability from “Ordinance or Law Coverage”, “Demolition Costs” and
“Increased Cost of Construction” endorsements, (ii) contain an agreed amount endorsement with
.. Tespect to the Improvements, (i1i) provide for a deductible in an amount approved by Landlord,
but in no event in excess of ONE HUNDRED THOUSAND DOLLARS : ($100,000) per
~ occurrence, and (iv) contain an “Ordinance or Law Coverage” or “Enforcement” endorsement if -
any.of the Improvemerits or the use of the Leased Property shall at any time constitute legal non-
conforming structures or uses. All insurance required under this Lease, and all other insurance. °
maintained by Tenant on the Improvements in excess of or in addition to that required hereunder,
shall be carried in favor of Landlord and Tenant, as their respectwe mterests may appear

93 Llablhtv Insm'ance Tenant shall provxde and keep in full force ‘and effect a
policy of broad form comprehensive general pubhc liability and property damage insurance
providing coverage against liability for personal injury, death and property damage having limits
of not less than ONE MILLION DOLLARS ($1,000,000) per person and ONE MILLION
DOLLARS (31,000,000) per- occurrence, with an excess liability policy in the amount of

- 10
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FIFTEEN MILLION DOLLARS ($15,000,000). Such insurance shall cover at least the
following hazards: (I) premises and operations; (2) products and completed operations; {(3)
independent contractors; (4) blanket contractual liability for all written and oral contracts; and
(5) contractual liability. Such insurance, ‘and any and all other liability insurance maintained by
Tenant in excess of or in addition to that required hereunder, shall name Landlord as an

addmonal insured.

Landlord acknowledges that a fonnally funded program of self-msurance on the part of

Tenant may.fulfill some insurance reqmrements contained in this Lease now or in the future.

- However, this shall not in ady way limit the insurance obligations of Tenant. Tenant agrees that
any self insurance program will prowde for the coverages required under thlS Agreement.

9.4 Workers Compernsation Insurance. Tenant shall provide and keep in full force
and effect workers’ compensat]on insurance in a form prescribed by the laws of the state in

: thch the Leased Property is ]ocated, and employers’ hablhty insurance.

9.5 ‘Builder’s Risk Insurance. Tenant shall, pnor to the commencement of and during
.. the construction of the Improvements and any permitted rehabilitation, replacement, -
reconstruction, restoration, renovation or alteration to the Project, provide and keep in full force
and effect builders’ risk insurance for the full replacement va]ue of the Improvements in
,,accordance with the requuements of thls Article.

9.6 Loss of Rent Insurance. Tenant shall prowde keep and maintain in full force and

effect business interruption insurance, without a provision for co-insurance, in an amount
sufficient to pay Rent for the Leased Property for a period of one (1) year.

9.7 . Flood Hazard Insurance. Tenant shall provide, keep and maintain in full force
and effect flood hazard insurance if any portion of the Improvements is current]y or at any time
in the future located in a federally designated “special flood hazard area” and in which flood

" insurance has been made available under the National Flood Insurance Act of 1968 (and any
~ successor thereto) in an amount which reasonably assures that there will be sufficient proceeds to
. replace the Improvements and any personalty located on the Leased Property in the event ofa
* loss against whlch such insurance is lssued ,

98  Malpractice Insurance/Professional Liability Insurance. Tenant shall provide,

keep and maintain in full force and effect malpractice insurance/professional liability insurance

. of not less than ONE MILLION DOLLARS ($1,000,000) per claim and THREE MILLION

DOLLARS ($3,000,000) in the aggregate; to cover the facility and professional medical care

providers employed within the assisted living and skilled nursing facilities within the Pro_]ect, or

, otherwxse employed therein by Tenant or the Facility Tenant or their affiliates or agents, in

 substance and form as is reasonably acceptab]e to ‘Landlord. Tenant agrees to adjust. its
malpractice msurance/professmnal liability insurance as required over the term of this Lease to

maintain levels of such insurance equal to that generally held by contmumg care

retirement/nursing facilities in the metropolitan area in which the Project is Jocated.
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_ 0.9  Other Insurance. In addition, Tenant shall, at Land]ord’s request provrde keep

“and maintain in full force and effect such other insurance for such risks and in such amounts as
may from time to time be commonly insured against in the case of business operations similar to
those contemplated by this Lease to be conducted by Tenant or others on the Leased Property.

9.10 Carriers and Féatures. All insurance policies requued to be carned by Tenant as
provided in this Article shall be issued by insurance companies which have an A-2X or better
rating by Best’s Insurance Rating Service. All such policies shall be for periods of not less than

. one year and Tenant shall renew the same at least thirty (30) days prior to the expiration thereof.
All such policies shall require not less than thu'ty (30) days wntten notlce to Land]ord pnor to
any cancel]anon thereof ‘ _ A

Tenant'sha]l pay the premiums for all insuranee poh'cfes which Tenant-is obligated to -
carry under this Article and, at least ten (10) days prior to the date any such insurance must be in’
effect, deliver to Landlord a copy of the policy or policies, or a cerﬁﬁcate or certiﬁcates thereof

9.11 Failure to Procure Insurance. - In the event Tenant shall fail to procure insurance

- required under this Article and fail to maintain the same in full force and effect continuously
~ during the term of this Lease, Landlord shall be entitled, although- not obligated, to procure the =
'same and Tenant shall 1mmed1ately reunburse Land]ord for such prermum expense as Addltronal

Rent.

9,12 Waiver of -Subrogaﬁon. Tenant agrees that, if any property owned by it and
located in the Leased Property shall be stolen, damaged or destroyed by an insured peril,
Landlord shall not have any liability to Tenant, nor to any insurer of Tenant; for or in respect of

" _such theft, damage or destruction, and Tepant shall require all policies of risk insurance carried

-by it on its property in the Leased Property to contain or be endorsed with a provision in and by

- which the insurer desi gnated therem shall waive its right of subroganon agamst Land]ord.

... ARTICLEX.
DAMAGE OR DESTRUCTION

10.1 Restoration and Regan' If, durmg the term of this Lease any Improvements shall
. be destroyed or damaged in whole or in part by fire, windstorm or any other cause whatsoever,.
- Tenant shall give Landlord immediate notice thereof and shall repair, reconstruct or replace the
- Improvements, or the portion thereof so destroyed or damaged (whichever is reasonably
required), at Jeast to the extent of the value and character thereof existing immediately prior to
such occurrence. All work shall be started as soon as practicable and completed, at Tenant’s sole
cost and expense. Tenant shall, however, immediately-take such action as is necessary to assure -
that the Leased Property and the Project (or any portion thereof) does not consntute a nuisance or -
- otherwise presents a health or safety hazard. ' : .

10.2 Unmsured Losses. Nothing contained. herein shall relieve Tenant of 1ts'
. obligations under this Article if the destruction or damage is not covered, either in whole or in-

part, by insurance.

12
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‘ A.RTICLE XL
CONSTRUCTION ADDITIONS ALTERATIONS AND REMOVALS

C111 Prohiblnon Except as heremaﬁer expressly prowdcd, no structural poition of the
lmprovements shall be demolished, removed or altered by Tenant in any manner whatsoever i
. without the prior written consent and approval of Landlord, which. will not be unreasonably
" withheld or delayed. Notwithstanding the foregoing, however, Tenant shall be obligated to .
_undertake all alterations to the Improvements required by any applicable law or ordinance
" including, without limitation, any alterations required by any accessibility laws including without .
" . 'limitation the Americans with Disabilities Act and any other federal, state or local law governing
" accessibility to and within the Improvements (the “Accessnblhty Laws’ '), and, in such event,
Tenant shall comply w1th the provxsxons hereof. -

. 11.2. PermJtted and Requued Constructlon and Renovat!on Landlord and Tenant
acknowledge and agree that Tenant intends and has the right, and has agreed and shall be
required as a lease covenant, obligation and condition hereunder to continue to develop,
construct, expand and build out the to-be-constructed Improvements as more parhcular1y~
depicted on the site plan attached hereto as Exhibit C (the “Site Plan”) to complete the Proj ect; '
‘and that from time to time various minor, non-material alterations may be undertaken by Tenant. .
Tenant hereby acknowledges- and agrees that all construction and/or .removation of the '
Improvements shall be conducted and comp]eted in accordance’ w1th the followmg terms and’

condmons

- (a) " Before the commencement of work on each new development phase of the
Project within the Leased Property (as set forth in the Development Plan, a “Phase”), final plans-
and specifications for such Phase shall be made available for Landlord’s review and approval
(not to be unreasonably withheld or delayed so long as the plans and specifications comply with
(i) all applicable- governmental regulations, and (ii) all easements, covenants and restrictions of
record, including w1thout limitation the Permitted Exceptlons) ‘

- (b) " Before the commencement of work on any new Phase Tenant shall obtain-
(and make avmlab]e to. Landlord evidence of) the approval thereof by all govemmental .

. departments or authorities having or clalmmg jurisdiction of or over the. Leased Property, if -
required by such departments or authorities, and with any public utility companies having an
interest therein, if required by such utility companies. In any such work, Tenant shall comply
with all applicable laws, ordinances, requirements, orders, directions, rules and regulations of the
federal, state, county and municipal governments and of all other governmental authorities
‘having or claiming jurisdiction of or over the Leased Property and of all their respective
departments, burcaus and offices, and with the reqmrements and regulations, if any, of such |

* public utilities, of the insurance underwriting board. or insurance inspection bureau havmg or
claammg Junsdlcbon, or any other body exercising similar functions, and of all insurance
compames then writing policies covering the Leased Property or any part thereof .

(c) Before the co_mmencement of work on any new Phase, Tenant shall make

available to Landlord a copy of its general construction contract for the construction of the
subject Improvements (the “General Contract”).: Tenant shall, upon request of Landlord, make

13
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Landlord a co- obligee, additional insured or'beneﬁmary of any general contractor’s payment
bonds or performance bonds for the subject Improvements. Proceeds of any such bonds shall be
used to complete the constructlon of the Improvements :

(@) Tenant represents and warrants to Land]ord that all work on the
Improvements will be performed in a good and workmanlike manner and in accordance with the
terms, provrsrons and condmons of ﬂns Lease and all governmental reqmrements

(e) " Landlord shall have the nght to mspect any such construction work at all
times during normal working hours and to maintain at the Leased Property for that purpose (at its.
‘own expense) such inspector(s) as it may deem necessary so long as such inspections:do not
interfere with Tenant’s work (but Landlord shall not thereby assume any responsibility Tor the
proper performance of the work in accordance with the terms of this Lease nor any liability
arising from the 1mproper performance thereof). ' : :

® All such work shall be performed at no cost, expense or liability to
Land]ord ‘and free of any liens (including mechanics or construction liens) on ‘Landlord’s fee ' .
simple interest on or Tenant’s Ieasehold interest in the Leased Property, other than the Perrmtted o

_ Exceptlons

(g) Upon substantial completion of work on the Improvements Tenant shall'
procure and provide to Landlord a copy of an original final certificate of occupancy, ‘if
applicable, from the appropnate govermnental authorities verifying the substantml complenon

| s thereof

. (b) - Tenant shall, and hereby agrees to 1ndemmfy and save and hold Landlord
harmless from and against and reimburse Landlord for any and all loss, damage, cost and
expense (including, without limitation, reasonable attorneys’ fees), at both trial and all appellate
levels, incurred by or asserted against Landlord which is occasioned by or results, directly or
indirectly, from (i) any construction or renovation activities conducted upon the Leased Property
by Tenant or otherwise pursuant to the Project Documents, whether or not the same is caused by
or the fault of Tenant or any contractor, subcontractor, laborer, supplier, materialman or any
other third party, or (ii) any obligations or liabilities of Landlord which are entered into or’

. assumed by Landlord, as owner of the Leased Property in connectron with the Pro_]ect.

11 3 Ownership of Improvements Subject to the respective nghts of the parties herem
set forth, Tenant shall continue to own the existing Improvements and any new Improvements
constructed by Tenant on the Leased Property during the Term of this Lease. Upon the
expiration or early termination hereof; tltle to the Improvements shall pass to Landlord sub_]ect ,
.however 1o the Facility Lease and all other Permitted Exceptlons : .

‘ ~ ARTICLE XTI
. MAINTENANCE AND REPAIRS

121 Repairs by Tenant. Tenant shall, at all times during the term of this Lease and at
'its sole cost and expense, put, keep, replace and maintain the Leased Property and the’

14
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Improvements in good repair and in good, safe and substantial order and condition, shall make

all repairs thereto, both inside and outside, structural and pon-structural, ordinary and
extraordinary, howsoever the necessity or desirability for repairs may occur, and whether or ot
necessitated by wear, tear, obsolescence or defects, latent or.otherwise, and shall use all
reasonable precautions to prevent waste, damage or injury. Tenant shall also, at its own cost and

_ expense, put, keep, replace and maintain all landscaping, signs, sidewalks, roadways, driveways
- and parking areas within the Leased Property in good repair and in good, safe and substantial
- . order and condmon and free from dlrt, standing water, rubbish and other obstructions or

,obstac]es :

12 2 Landlord’s Obligation. Landlord shall not be reqmred to make any alterations, -

' reconstructlons replacements, changes, additions, improvements or repairs of any kind or nature
-whatsoever to the Leased Property or any portion thereof {including, without hm:tatlon, any -

portion of the Improvements) at any ume during the term of this Lease.

ARTICLE XL
' LANDLORD S RIGHT OF INSPECTION AND ENTRY

13.1 Inspection. Landlord and its agents shall have the right to enter upon the Leased

Property or any portion thereof at any reasonable time to inspect the operation, sanitation, safety,

. maintenance and use of the same, or any portions of the same and to assure itself that Tenant is
" in full compliance with its obligations under this Lease {(but Landlord shall not thereby assume
_ any fesponsibility for the performance of any of Tenant’s obligations hereunder, nor any liability
 arising from the improper performance thereof). In making any such inspections, Landlord shall
not-unduly interrupt or interfere with the residents and commercial tenants within the Pro;ect or -
the conduct of Tenant’s or Facility Tenant's busmess - ’

g ARTICLEXIV. .
ASSIGNMENT AND SUBLETTING

14.1 Transfers by Tepant, Tenant may not transfcf or assign this Lease, the Project or :

the Leased Property (or any portion thereof) without Landlord’s prior written consent, which . . -

consent may be withheld in Landlord’s sole and absolute discretion. For purposes of this Section
and the requirement of Landlord’s consent, “transfer” ‘shall include, without limitation, the sale,

. transfer, assignment or other disposition of any partnership or ownership interests in Tenant. If
‘given, the consent of Landlord to ‘an assignment, transfer or encumbrance shall not relieve
Tenant or such assignee from the obligation of obtaining the express consent in writing of
Landlord to any further assignment, transfer or encumbrance. In-addition, any such approved

- assignee shall expressly assume this Lease by an agreement in recordable form, an original
executed counterpart of which shall be delivered to Landlord prior to any assignment of this
Lease.. Landlord’s consent to any assignment of this Lease shall not operate to release any

" Tenant-assignor from its obligations hereunder, with respect to which sald Tenant-a551gnor shall

. remain personally hable

" Landlord acknowledges that the Facility Lease is not a sublease or transfer, and that the
Facility Lease is expressly superior to Landlord’s interest in the Leased Property. Accordingly,

15
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theni ght of Facility Tenant to enter into “Residence and Care Agreements” with residents to be
occupying the Facility during the course of Facility Tenant’s operation of the Project is expressly
acknowledged and permitted.  Further, Landlord acknowledges that any duties and.
responsibilities of Tenant urider this Lease may be perfoxmed and- all rights of Tenant may be
‘enjoyed by Facility Tenant as and to the extent provided in the Facility Lease. Tenant, however,
acknowledges that its duty to perform is in no way diminished by such approval and shall remain
primary under the Lease such that Tenant shall be responsible for performing any and all dutles
‘ acts or re3p0n51b111t1es under this Lease thch Faclhty Tenant fails to perform. - .

14.2 Leaseho]d Mortgages " From and after the Commencement Date of thls Lease
Tenant shall be permitted to grant a mortgage encumbering its leaschold interest in the Leased
Property subject to and only in accordance with the fol]owmg requrrements .

- (a) - Landlord shall not under any circumstances be deemed to. have joined in
,the mortgage and/or subordinated or sub_]ected its mterest in and to the Leased Property to the
- lien and encumbrance of the mortgaoe and - A

() the term of any sich mortgage shall not exceed the term of thls Lease; and

(c) -the mortgagee must be an institutional financial entity; and A

| (d) the mortgage shall contain an express statement by the mortgagee
" acknowledging that the fee simple title to the Leased Property is not encumbered thereby and
' tbat Landlord shall have no liability thereunder' and

(e) the mortgage shall mclude the agreement of the mortgagee to
sunthaneously prov1de to Landlord’ a copy of any notrce sent to mortgagor/Tenant thereunder '

, Except as express]y prowded elsewhere herein, any assignment, transfer, sublease or
" encumbrance in violation of this Article shall be voidable at Landlord’s option. Landlord agrees
"and acknowledges that the mortgages reflected in the Third Party Documents -and/or the
Permitted Exceptions (“Permitted Mortgages™) are expressly permitted and allowed hereunder

- and shall not be subject to the terms, conditions or hmrtatnons set forth above. .

143 Permitted Mortgagees. Landlord herein Speciﬁcally grants to the mortgagees
under the Permitted Mortgages, inclusive of their successors and assigns as holders thereof
. (“Permitted Mortgagees”) the right to notice of and the right to cure any default(s) or Event(s)
“of Default which may occur or arise under this Lease. Landlord agrees to furnish to the
Permitted Mortgagees a copy of any formal notice of or relating to any Event of Default under
this Lease (a “Default Noticé”) contemporaneously with the sending of such Default Notice to -
~ Tenant pursuant to the terms of this Lease. Default Notices to the Permitted Mortgagees shall be
~ given in accordance with the notice provisions hereof, to the address for notice of the Permitted .
‘Mortgagees as set forth in the Third Party Documents,. and the Permitted Mortgagees shall be  .°
entitled to the following notice and cure rights in respect of any Event of Default: ~
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. ‘(a) Upon receipt of Default Notice with respect to a monetary payment
default (“Payment Event of Default”), the Permitted Mortgagees shall have the opportunity (but -
not the obligation) to cure any such Payment Event of Default by tendering to Landlord, within
five (5) business days after receipt of the relevant Default Notice (or any longer period provided

or available under this Lease) (a “‘Cure Period”), the aggregate amount due and payable as set

forth in and relating to the Default Notice. In the event and provided that any such Payment

. ‘Event of Default is timely and fully cured within the applicable Cure Period, Landlord shall be

" deemed to have waived the subject Payment Event of Default, and Landlord shall fully reinstate

- this Lease as to any action or remedy taken in respect to such cured Payment Event of Default

- which'is timely cured before the expiration of such applicable Cure Period. For purposes of this

' Agreement, should any Cure Period-end on a holiday or any other day that is not a business day,
such Cure Period shall be deemed to end at the end of the next business day. N

. (b) . Upon receipt of Default Notice with respect to a default not related to .

. unpaid monetary payments (“Non-Payment Event of Default”), the Permitted Mortgagees shall

" have the opportunity (but not the obligation) to_cure any such Non-Payment Event of Default in

. any manner such that the omitted performance, condition or .occurrence: is ‘completed or-
substituted for within thirty (30) days after receipt of the relevant Default Notice (or any longer
period provided or available under this Lease) (also, a “Cure Period”). In the event and -
provided that any such Non-Payment Event of Default is timely and fully cured within the
applicable Cure Period, Landlord shall fully reinstate this Lease as to any action or remedy taken

" in respect to such cured Non-Payment Event of Default ‘which is timely cured before the

expiration of such applicable Cure Period.

, (c) Inthe event that either of the Permitted Mortgagees shall undertake to pay
any amount due to Landlord, or shall expend any sum to cure any Non-Payment Event of
Default, as provided under the foregoing provisions, the said Permitted Mortgagee shall be
subrogated to rights of Landlord in respect thereof provided, however, that such subrogation
shall ot be effective in any respect until such time as Landlord shall have been paid in full all

. amounts due and owing to it under this Lease, and such right of subrogation shall be deemed
" subordinate in any and all respects, including without limitation in right of payment of any
" amount, to the rights and claims of the Landlord hereunder (except to the extent that any such .
. right is secured, evidenced or actionable under any of the Third Party Documents which are
superior to the rights and interests of Landlord in the Leased Property). = . |

" In addition, Landlord shall grant the foregoing notice and cure rights to future mortgagees
and their successor and assigns, provided Tenant satisfies the requirements of Section 14.2
above. ‘ e ' :

" Landlord acknowledges that Tenant and Facility Tenant intend to establish future bond
financing substantially similar in nature and structure to the financing established by
Sedgebrook, Inc., a Maryland non-stock corporation, and The Village of Lincolnshire with

" respect to the Sedgebrook retirement community in Lincolnshire, Illinois (the “Lincolnshire TIF - -
Transaction”). Accordingly, Landlord hereby agrees to (i) cooperate with Tenant and Facility
Tenant to establish such financing and (if) grant such commercially reasonable subordination and
other rights as given by the ground landlord in the Lincolnshire TIF Transaction. ° '

17
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144 Assignment by Landlord. Landlord may assign its interest in this Lease during
the term hereof, and upon the assumption in writing by Landlord’s assignee of all of Landlord’s
obligations under this Lease which arise from and after the date of the assignment, Landlord
shall be released from any obligation or liability under the Lease arising after the date thereof;
provided, however, that (a) any such assignee shall be a single purpose entity with constituent.

- documents and governance provisions substantially comparable to Landlord’s, and shall -
acknowledge in writing that its interests are acquired subject in all respects to and it is bound by
all applicable provisions of the Third Party Documents, and (b) Landlord shall remain liable for -
any obligation or liability of Landlord under the Lease which was to be performed or which

* became due during the period in which Landlord owned the Leased Property. .

S ARTICLE XV. ‘
. LANDLORD'S INTEREST NOT SUBJECT TO LIENS

15.1 Liens, Geperally. Subject to the provrsrons hereof permitting and acknow]edgmg
the lien and operation of the Third Party Documents and other Permitted Exceptions, and
: apphcab]e provisions of Section 5.3, Tenant shall not create or cause to be imposed, claimed or
filed upon the Landlord’s interest in the Leased Property, or any portion thereof, any lien, charge
or encumbrance whatsoever. If, because of any act or omission of Tenant, any such lien, charge
~ or encumbrance shall be imposed, claimed or filed, Tenant shall, at its sole cost and expense,
cause the same to be discharged of record (by release, bonding, or obtaining a declaratory

“judgment confirming that the lien, charge or encumbrance does not affect Landlord’s interest) |
and Tenant shall indemnify and save and hold Landlord harmless from and against any and all
costs, liabilities, suits, penalties, claims and demands whatsoever, and from and against any and
all attorneys’ fees, at both trial and all appellate levels; resulting therefrom or on account thereof,
In the event that Tenant shall fail to'timely pursne, with reasonable diligence, removal of the
lien, charge or encumbrance from Landlord’s interest,-Landlord shall have the option of paying,

. satisfying or otherwise discharging (by bonding or otherwise) such lien, charge or encumbrance -
" and Tenant agrees to reimburse Landlord, upon demand and as Additional Rent, for all sums so

paid and for all costs and expenses incurred by Landlord in connection therewith, together with .

* interest thereon, untll paid.

‘ 15.2 Mechamcs Liens. Except for penmtted ass:gnments Landlord’s interest in the
~ Leased Property shall not be subjected to liens of any nature by reason of Tenant’s construction,
alteration, renovation, repm'r restoration, replacement or reconstruction of the Improvements or .
any improvements on or in the Leased Property, or by reason of any other act or omission of
Tenant (or of any person claiming by, through or under Tenant) including, but,not limited to,
~ mechanics’ and materialmen’s liens. All persons dealing with Tenant are hereby placed on
notice that such persons shall not look to Landlord or to Landlord’s credit or assets (including
Landlord’s interest in the Leased Property) for payment or satisfaction of any obligations
incurred in connection with the construction, alteration, renovation, repair, restoration,
replacement or reconstruction thereof by or on behalf of Tenant. Tenant has no power, right or
authority to subject Landlord’s interest in the Leased Property to any mechanic’s or
materialmen’s lien or claim of lien. Landlord and Tenant acknowledge and agree to execute and

18.
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record in the land records of the jurisdiction in which the Property is located (the “Land
" Records”), a memorandum of lease which includes the prohibition of Landlord’s Kability for
liens, all in the form attached hereto as Exhibit D.” If a lien, a claim of lien or an order for the
payment of money shall be imposed against the Leased Property on account of work performed,
or alleged to have been performed, for or on behalf of Tenant, Tenant shall, within thirty (30)
days after written demand by Landlord to do so, cause the Leased Property to be.released
therefrom by the payment of the obligation secured thereby or by furnishing a bond or by any
other method prescribed or permitted by law. If Tepant causes the lien to be released or bonded
within said thirty (30) days, the filing of same shall not constitute an Event of Default. If a lien
- is released, Tenant shall thereupon fumnish Landlord with a written instrument of release in form.
- for recording or filing in the appropriate office of Land Records and otherwise sufﬁcxent to
estabhsh the release as a matter of record.

: 1153 Contest of Liens. Tenant may, at its option, contest the validity of any lien or
claim of lien if Tenant shall have first posted an appropriate and sufficient bond in favor of the
claimant or paid the appropriate sum into court, if permitted by law, and thereby obtained the
release of the Leased Property from such lien. Ifjudgment is obtained by the claimant under any

lien, Tenant shall pay the same immediately after such judgment shall have become final and the . -

‘time for appeal therefrom has expired without appeal having been taken. ~ Tenant shall, at its own -
expense, defend the interests of Tenant and Landlord in any and ‘all such suits; provided,
however, that Landlord may, at its election, engage its own counsel and assert its own defenses,

- 'in which event Tenant shall cooperate with Landlord and make available to Landlord all
mformanon and data which Landlord deems necessary or desirable for such defense

. 154 Notices of Commencement of Construction. If spec1ﬁcally provided for under
applicable law, prior to commencement by Tenant of work on any new Phase of construction on
the Leased Property, or other material construction, Tenant shall record or file a notice or

- affidavit of the commencement of such work (the “Notice of Commencement") in the Land
Records, identifying Tenant as the party for whom such work is bemg performed, stating such

other matters as may be required by law and requiring the service of copies of all notices, liens or : -

- claims of lien upon Landlord. Any such Notice of Commencement shall clearly reflect that the
interest of Tenant in the Leased Property is that of a leasehold estate and shall also clearly reflect
that, to the extent permitted by law, the interest of Landlord as the fee simple owner of the
" Leased Property shall ot be subject to mechanics or materialmen’s liens on account of the work-
" which is the subject of such Notice of Commencement. A copy of any such Notice of
' Commencement shall be furnished to and approved by Landlord and its attomeys prior to the
recording or ﬁlmg thereof, as aforesmd )

. ARTICLEXVL
CONDEMNATION

16.1 Total Taking. If the whole of the Improvements shall be taken or condemned for
any public or quasi-public use or purpose, by right of eminent domain or by purchase in lieu
thereof, then a “Total Taking” will be deemed to have occurred and this Lease and the term
hereby granted shall cease and terminate as of the date on which the condemning authority takes
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possession and all Rent shall be paid by Tenant to Landlord up to that date or refunded by -
Landlord to Tenant if Rent has prevmus]y been paid by Tenant beyond that date. If a taking of a

. portion of the Leased Property results in the loss of such a substantial portion of access to and

" from adjacent roadways that, in the mutual reasonable judgment of Landlord and Tenant, the
remaining access to the Leased Property is not sufficient and suitable for the continued operation
of the business contemplated by this Lease, then in such event Tenant may, at any time during
the ninety (90) day period after the date the condemning authority acquires possession of -the -
‘portion of the Leased Property and Improvements so taken or condemned, and upon written
_notice to Landlord, terminate this Lease. If Tenant s0 termmates thrs Lease, a "Construcnve
“Total Takmg" will be deemed to have occurred. .

In the event of such Total Takmg or Constructrve Total Taking the award or awards for
such taking (the “Condemnation Proceeds") shall be allocated between the Landlord and
Tenant in the following manner and in the fol]owmg order of pnonty

(a) Landlord shall be entitled to receive such portion of the Condemnation

' Proceeds with interest thereon to the extent payable by the condemning authority, equal to the -
: ',Opnon Purchase Price in effect as of the date of the taking, plus the Make-Whole Amount and
other amounts due hereunder to and mcludmg the date of payment to Landlord, at which time the
Tenant Purchase Option (as defined in Section 24.2 below) shall be deemed to have been
exercised and consummated such that all remaining interests of Landlord shall be conveyed to

‘ Tenant.

o (b) Tenant shall thereafter be entitled to receive any remalnmg proceeds of the
" award for the taking, including, without limitation, the value of the Improvements, plus
" severance damages, if any, with mterest thereon, if and to the extent payable by the condemmng

authonty

16.2 Partial Taking A “Partial Taking” shall be deemed to have occurred if there is a
condemnation taking or a deed in lieu thereof which does not constitute a Total Takmg or
.Constructive Total Taking. In-such event, the Tenant shall promptly restore the remaining

- portion or portions thereof to a condition comparable to their condition at the time of such taking

“or deed in lieu thereof less the portion -or portions lost by the taking, and this Lease shall
‘continue in full force and effect, without the Base Rent being reduced throughout the remammg
Term of the Lease, and any extensions, except as expressly provided hereinbelow.

: In the event of such Partial Taking, then the Condemnation, Proceeds for such Partiai
"Taking shall be allocated, with interest thereon if and to the extent payable by the condemning
authonty, in the followin g manner and in the following order of priority:

(a) ]fthe Partial Taking diminishes the value of the Leased Property by more
than ten percent (10%) of the Leased Property’s value immediately preceding the Partial Taking,
first, to Landlord in an amount equal, on a pro-rata basis according to that portion of the Leased

‘ Property taken, and an appraisal-based allocation reasonably acceptable to Landlord of the
Landlord’s Ongmal Investment to that portion of the Leased Property taken, to the Option
Purchase Price in effect as of the date of the taking, plus a proportionate share of the Make-
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Whole Amount attributed to the Leased Property so taken and other amounts due hereunder to
and including the date of payment to Landlord. If the Partial Taking diminishes the value of the
Leased Property by ten percent (10%) or less of the Leased Property’s value immediately
preceding the Partial Takmg, then Landlord shall not receive any portion of the Condemnation -

Proceeds.

- (b) 'I'hereaﬂer to Tenant, Insofar as ﬂ]]S prowsxon in the event of a Partial
Ta]cmg is intended to allocate to Landlord an amount relating to the agreed-upon price for the
Landlord’s fee simple interests in the land only, all costs of restoration shall be paid separately

.- by Tenant, from any condemnation proceeds received by Tenant or otherwise. To the extent of
- condemnation proceeds paid to Landlord under this .Section 16.2 in the nature of a return of

Laridlord’s Original Investment and not of any Make-Whole Amount, the Base Rent for the
Leased Property shall be reduced proportionately, as shall the remaining amount of the Option

- Purchase Price, based upon the.proportion that the funds. relating .to' Landlord’s ‘Original

Investment actually received by Landlord bear to the full Option Purchase Price which would
have been payable to Landlord had the Tenant Purchase Option been exercised as of the date of
any payment of Partial Taking condemnation proceeds to Landlord; provided, however, that -

"Landlord shall be entitled to a proportionate share of the Make-Whole Amount attributed to the
 Leased Property so taken. Such reduction shall be effective as of the date such condemnanon'

proceeds are paid to and accepted by Landlord.

16.3 Busines’s Damages. Tenant shall be entitled to sepafatel_y claim for' and recover
gll business damages which may be awarded as a result of any condemnation proceeding or

- . - settlement in lieu thereof, regardless of whether takmg is a Total Takmg, Consh’uct:ve Total
o Talcmg or Partial Taking.

164  Restoration. If this Lease does not ternunate due to.a taking or condemnation,

: Tenant shall, with due diligence, restore the remaining portion or portions of the Leased Property

in the manner hereinabove provided. In such event, the proceeds of the award to be applied to

restoration shall be deposited with a bank or financial institution demgnated by Landlord (or : -

Tenant’s senior Permitted Mortgagee or other permitted leasehold mortgagee as contemplated

B imder Section 14.3 hereof) until the restoration has been comp]eted and Tepant has been

reimbursed for all the costs and expenses thereof. If the award is insufficient to pay for the

A restoraoon, Tenant shall be responsxble for the remaining cost and expense of such restoration.

16.5 Temporm aking If all or amy part of the Leased Property or Tenant’s

Leasehold estate under this Lease shall be taken in condemnation proceedmgs or by any right of

eminent domain for temporary use or occupancy, the foregoing provisions of this-Article shall
not apply and Tenant shall continue to pay, in the manner and at the time herein specified, the
full amounts of the Rent and all other charges payable by Tenant hereunder. Except only to the
extent that Tenant may be prevented from so doing pursuant to the terms -of the order of the
condemning authority, Tenant shall perform and observe all of the other terms, covenants,
conditions and obligations hereof to be performed by it, as though such taking had not occurred.

' In such event, Tenant shall be entitled to receive the entire amount of Condemnation Proceeds

made for such taking, whether paid by way of damages, Rent or otherwise; provided, that
Landlord shall be entitled to receive any portion of the same applicable to any period beyond the
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.. .. scheduled expiration date of this Lease; unless and until Tenant exercises the Tenant Purchase
R Option set forth hereinbelow. . | ' '

. 16.6 Notices of Action: Representation. In the event any action is filed to condemn the
Leased Property or the Improvements or Tenant’s Leasehold estate or any part thereof, the party
having knowledge of such filing shall promptly give notice thereof to the other party. Landlord,
Tenant and any mortgagee shall each have the right at its own cost and expense to represent its
respective interest in each proceeding, negotiation and settlement with respect to any taking or
threatened taking and to make full proof of its claim, S . .

_ 16.7 Disputes. If Landlord and Tenant cannot agree in respect of any matters to be
.determined under this Article, a determination shall be requested of the court having jurisdiction
over the taking or condemnation; provided, however, that if said court will not accept such -

~ matters for determination, either party may have the matters determined by a court otherwise

. having jurisdiction over the parties. ' ‘

‘ . ARTICLEXVIL . |
. SUBORDINATION, ATTORNMENT AND NON-DISTURBANCE

' 17.1 Attornment. Tenant shall and hereby agrees to attorn, and be bound under all of _
_ the terms, provisions, covenants and conditions of this Lease, to any successor of the interest of
- * Landlord under this Lease for the balance of the Term of this Lease remaining at the time of the
succession of such interest to such successor. In particular, in the event that any procesdings are
"~ brought for the foreclosure of any mortgage or security interest . encumbering. or collateral
- assignment of Landlord’s interest in the Leased Property, or any portion thereof, Tenant shall
' attorn to the purchaser at any such foreclosure sale and recognize such purchaser as Landlord
- under this Lease, subject, however, to all of the terms and ‘conditions of this Lease. Tenant
agrees that neither the purchaser at any such foreclosure sale nor the foreclosing mortgagee or
holder of such security interest or collateral assignment shall have any liability for any act or
- - omission of Landlord, be subject to any offsets or defenses which Tenant may have as ctlaim - -
. against Landlord..- R o . '
17.2 - Rights of Mortgagees and Assignees. At the time of giving any notice of default
- ‘to Landlord, Tenant shall mail or deliver to the holders of any mortgage on the Leased Property.
or holder of security interest in. or collateral assignment of this Lease ‘who have, in writing,

- notified Tenant of their interests (individually a “Mortgagee™) a copy of any such notice. No
notice of default or termination of this Lease by Tenant shall be effective until any Mortgagee .
shall have been furnished a copy of such notice by Tenant. In the event Landlord. fails to cure .
any default by it under this Lease, the Mortgagee shall have, at its option, a period of thirty (30) .
days within which to remedy such default of Landlord or to cause such default to be remedied.

In the event that the Mortgagee elects to cure any such default by Landlord, then Tenant shall
accept such performance on the part of such Mortgagee as though the same had been performed
by Landlord, and for such purpose Tenant hereby authorizes any Mortgagee to enter upon the
Leased Property to the extent necessary.to exercise any of Landlord’s rights, powers and duties

" under this Lease. If, in the event of any default by Landlord which is reasonably capable of
. being cured by a Mortgagee, the Mortgagee promptly commences and diligently pursues to cure
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- the default, then Tenant will not unreasonably: wrthho]d its consent to a further extensron of the
foregoing cure period by up to an additional thirty (30) days before Tenant would attempt to
terminate this Lease or cease to perform any of its obligations under this Lease so long as the
Mongagee 1s, with due diligence, engaged in the curing of such default.

' : ARTICLE XVIIL
LANDLORD S RESERVATIONS AND RESTRICTIONS

. 18.1 urrender of Leased Property. Tenant sha.ll on or before the last day of the term
" of this Lease or upon the sooner termination thereof, peaceably and quietly surrender and deliver . -
to Landlord the Leased Property (mc]udmg, without limitation, all Improvements), in good order,
condition and repair; reasonable wear and tear excepted, and free and clear of all liens and
encumbrances except the Permitted Exceptions. -Tenant acknowledges and agrees that upon
* termination hereof the Improvements shall be and belong to the Landlord free and clear of any
interest of Tenant or third party therein. and/or any encumbrance thereupon, other than Tepant’s
nghts under Section 24.4 of this Lease and the. Permitted Exceptlons, to the extent the same
survive termination of this Lease.

- 18.2 Holding Qver. If Tenant or any other person or party shall remain in possession

~ of the Leased Property or any part thereof following the expiration of the Term or earlier
termination of this Lease without an agreement in wntlng between Landlord and Tenant with

respect thereto, the person or party remaining in possession shall be deemed to be a tenant at’
sufferance, and during any such holdover, the Rent payable under this Lease by such tenant at
sufferance shall be double the rate or rates in effect immediately prior to the expiration of the
" Term or earlier termination of this Lease. In no event, however, shall such holding over be

" deemed or construed to be or conshtute a renewal or extensron of this Lease.

o ARTICLE XIX. ‘
LIABILITY OF LANDLORD ]NDEMNIFICATION

'19.1 Liability of Landlord. Landlord shall not be liable to Tenant, its employees,
agents, business invitees, licensees, customers, clients, family members or guests for any
damage, injury, loss, compensation or claim arising out of or resulting from any act or event
occurring within the Leased Property, including, but not limited to: (a) repairs to any portion of
the Leased Property; (b) interruption in Tenant's use of the Leased Property; (c) any accident or
damage resulting from the use or operation by Tenant or any other person or persons of any
equipment within the Leased Property, including without limitation, heating, cooling, electrical
or plumbing equipment or apparatus; (d) the termination of this Lease by reason of the
condemnation or destruction of the Leased Property in accordance with the provrsmns of this
Lease; (€) any fire, robbery, theft, mysterious disappearance or other casualty occurring within
the Leased Property; (f) the actions of any other person or persons; and (g) any leakage or
seepage in or from any part or portion of the Leased Property, whether from water, rain or other
precrprtatron that may leak into, or flow from, any part of the Leased Property, or from drains,
pipes or plumbing fixtures in the Improvements. Any goods, property or personal effects stored
or placed by the Tenant or its employees in or about the Leased Property shall be at the sole risk

. of the Tenant.
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19.2 Inden'unﬁcanon of Landlord. Tenant shal] defend, indemnify and save and hold
Landlord harmless from' and against and reimburse Landlord for, any and all liabilities,
“obligations, losses, damages, injunctions, suits, actions, fines, penalties, claims, demands, costs
.and expenses. of every kind or nature, including reasonable attomeyb fees and court costs, at
both the trial and all appellate levels, incurred by Landlord ansmg duect]y or mdarectly from or

- out of: (a) any failure by Tenant to perform any of the terms; provmons, covenants or conditions
‘of this Lease on Tenant’s part to be performed; (b) any accident, injury or damage which shall
bappen at, in or upon the Leased Property, occurring during the term of this Lease or any
extension hereof; (c) any matter or thing arising out of the condition, occupation, maintenance,

~ alteration, repair, use or operation by any person of the Leased Property, or any part thereof, or
the operation of the business contémplated by this Lease to be conducted -thereon, thereat,
therein, or therefrom; (d) any failure of Tenant to comply ‘with any laws, ordinances, -

- tequirements, orders, directions, rules or regulations of any governmental authority, including,

- without limitation, the Accessmlhty Laws; (€). any contamination of the Leased Property, or the
‘groundwaters thereof, occurring after Tenant takes possession of the Leased Property and before

" the end of the term of this Lease and its extensions, and occasioned by the use, transportation, .
storage, spillage or discharge thereon, therein or therefrom of any toxic or hazardous chemicals, .

_ compounds, materials or substances, whether by Tenant or by any agent or invitee of Tenant; (t)‘
any discharge of toxic or hazardous sewage or waste materials from the Leased Property into any

", septic faclhty or sanitary sewer system serving the Leased Property occurring after Tenant takes-

' possession of the Leased Property and before the end of the Term of this Lease and its
extenisions, whether by . Tenant or by any agent of Tenant; (g) any other act or omission of

. Tenant, its employees, agents, invitees, customers, licensees or contractors; or (h) any agreement

. -entered into by Landlord, at the request of Tenant, or in order to carry out any obligations of
Tenant, as owner of the Leased Property, in connectlon w1th the ProJect.

‘ Tenant s mdemmty obligations under this Artlc]e and elsewhere in tlns Lease arising
prior to the termination, explranon or assignment of this Lease shall survive: any such
.- termination, expiration or assignment (except to the extent that any such obhgatlons arise out of: -
. acts occurnng followmg any such termmauon, explratlon or ass1gnment hereot)

19.3 Notlce of C]mm or Suit. Tenant shall promptly nohfy Landlord of any claim,
acnon, proceeding or suit instituted or threatened against Tenant or Landlord of which Tenant
receives. notice or of which Tenant acquires knowledge. In the event Landlord is made a party to
any action for damages or other relief against which Tenant has indemnified Landlord, as
aforesaid, Tenant shall defend Landlord, pay all costs and shall provide effective counsel to -
Landlord in such litigation or, at Landlord’s opnon, shall pay all reasonable attorneys’ fees and
costs mcun'ed by Landlord in connection with 1ts own defense or settlement of said litigation.

194 Limitation on Llablhtv In the event Tenant is awarded amoney Judgment agamst'. .
Landlord, Tenant’s sole recourse for satisfaction of such judgment shall be limited to execution
- against the Leased Property and the proceeds thereof. In no event shall ‘any stockholder or
shareholder of Landlord be personally liable for the obhgatlons of Landlord hereunder. -
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- 19.5 Landldrd a'Singlc Purpose Entity. Landiotd' représents, agrees and waxrénts that
Landlord is, and throughout the Term will remain, a single purpose entity consistent with the
- present constituent documents of Landlord. ‘ . S - :

| ARTICLEXX. = '
THIRD PARTY RIGHTS AND OBLIGATIONS -

20.1 Third Party Documents. Landlord and Tenant acknowledge that the Project
and/or the interests of Landlord, Tenant and Facility Tenant therein are subject and subordinate
to various documents involving other parties, relating to the development, financing, leasing,
'occupancy and management of the Project on the Leased Property, including without limitation -

‘the documents described and identified in Exhibit E attached hereto (referred- to herein

Gollectively as the “Third Party Documents,” and otherwise as defined in said Exhibit E). -
_ Tenant has agreed and does hereby agree with and in favor of Landlord to fully and timely’

perform all of its material obligations under and relating to the Third Party Documents. In the

event that Tenant fails to fully and timely perform all of its material obligations under and .

relating to the Third Party Documents, and Tenant further fails to cure any Event of Default
_ resulting therefrom, Tenant hereby irrevocably constitutes and appoints Landlord as attorney-in

" fact for Tenant.with full power, but not the obligation, to cure any Event of Default and
otherwise perform any of Tenant’s material obligations under and relating to the Third Party
'Docurnents. The foregoing appointment shall be irrevocable and shall be deemed to be coupled |

“with an interest on the part of the Landlord. . .

20.2 Landlord’s Rights Subject to Provisions of Highland Springs Non-Disturbance
" Agreement. ‘Notwithstanding anything contained herein to the contrary, the Facility Lease and
. the Community Loan (as such term is identified and defined in Exhibit E attached hereto), shall - -
‘be superior in all respects to this Lease, subject only to the terms, covenants and limitations as
. set forth in that certain Highland Springs Non-Disturbance, Attoriment.and Recognition
Agreement (the “Facility Tenant NDAR Agreement”) effectively dated of even date herewith
among Facility Tepant, Tenant and Landlord, the terms of which Facility Tenant NDAR .
Agreement are incorporated herein by reference thereto to the same extent as if fully set forth’
herein. T , . , :

© 203 Compliance with Third Party Documents. Tenant shall comply with all material

" terms and provisions of the Third Party Documents, subject to Tenant’s right to pursue all -
" available remedies, at law and in equity, with respect to any alleged default in the performance of
the developer/development manager’s duties and obligations under the Third Party Documents,

or dtherwise contest, in good faith and with due diligence, any such alleged default by Tenant. . -

Unless required by applicable laws, Tenant shall not enter into any modifications or amendments

of the Third Party-Documents, nor, except as otherwise expressly set forth in this Lease, -

terminate the same prior to the expiration thereof, without Landlord’s prior written consent; nor
shall Tenant enter into any extension or replacement of the Third Party Documents or elect not to

- extenid the term of the Third Party Documents. without Landlord’s prior. written consent. In
addition to the obligations contained herein, Tenant agrees to promptly deliver to Landlord
copies of all notices provided to Tenant under the terms of the Third Party Documents
conceming notices of default, notices of changes or modifications and the like. - .
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204 Landlord’s Rights Subject to Provisions of Bank -of America Tﬁ-Pm
Apreement. Notwithstanding anything contained herein to the contrary, the interests and rights
of ,Land]q‘rd pursuant to this Lease are subject in all respects to the -terms, covenants and

limitations as set forth in that certain Ground Lessor Tri-Party Agreement (“Tri-Party
Agreement”) effectively dated of even date herewith among Bank of America, N.A., Landlord
~and Tenant, the provisions of which Tri-Party Agreement are incorporated herein by reference to
 the same extent as if fully set forth herein. In the event of a conflict between the terms of this
Lease and the terms of the Tri-Party Agreement, the terms of the Tri-Party Agreement shall -
control. : : o I o T

ARTICLE XXI.
DEFAULT

21.1 Everts of Default. Each of the following events shall be an “Event of Default”

 hereunder by Tenant and shall constitute a breach of this Lease: ‘

| (@)  If Tenant shall fail to pay, within five (5) days of when due, aﬁy Rentor -
portion thereof. . A .- L

N (b)  If Tenant shall violate or fail to comply with or perform any other term,
provision, covenant, agreement or condition to be performed or observed by Tenant under this
Lease, and such violation or failure shall continue for a period of thirty (30) days after written
~ notice from Landlord of such default: In the event of a default other than a monetary default, if
the nature of the default is such that it cannot reasonably be cured within the time period
specified above, then Tenant shall have such additional time as is reasonable to effect such cure
provided that (i) Tenant has commenced and diligently purshed such curative actions within the
time period specificd above, (ii) Tenant at all times diligently and continuously pursues such
curative actions, and (iii) Tenant is not otherwise in default hereunder. ' .

o - (c) If any assignment, transfer, sublease or encumbrance shall be made or :
deemed to be made that is in violation of the provisions of this Lease. - )

(d)  If, at any time during the term of this Lease, Tenant shall file in any court,

- pursuant to any. statute of either the United States or of any state, a petition in bankruptcy or.

insolvency, or for reorganization or arrangement, or for the appointment of a receiver or trustee
of all or any portion of Tenant’s property, including, without limitation, its leasehold interest in
the Leased Property, or if Tenant shall make an assignment for the benefit of its creditors or

petitions for or enters into an arrangement with its creditors. L o o

()  If at any time during the term of this Lease, there shall be filed against

Tenant in any courts pursuant to any statute of the United States or of any state, a pétiﬁon in

" bankruptcy or insolvency, or for reorganization, or for the appointment of a receiver or trustee of

~all or a portion c_of Tenant’s property, including, without limitation, its leasehold interest in the

. Leased Property, and any such proceéding against Tenant shall not be dismissed within sixty
(60) days following the commencement thereof, ‘ SRR T
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: (t) If Tenant’s leasehiold interest in the Leased Property or property therem
shall be seized under any levy, execution, attachment or other process of court where the same
'shall not be vacated or stayed on appeal or otherwise within thirty (30) days thereafter, or if

Tenant’s leasehold interest in the Leased Property i is sold by judicial sale and such sale is not
-vacated, set aside or stayed on appeal or otherwise within thirty (30) days thereafier. The
- provisions of this subsection (f) shall not apply to any foreclosure of any Jeasehold mortgage .

. perrmtted hereunder encumbenng Tenant’s mterest under this Lease. :

. : (g)  If Tenant defaults under any of the Pro;eet Documents and does not cure
any such default w1thm any apphcable notice, grace and/or cure penods

(h) If F acility Tenant defaults under any of the Third Party Documents and
does not cure any such default within the apphcahle notice and cure penod. :

, (i) . Ifthe Pro_1ect falls the Balance Test (defined in Sechon 23 4 below)

(j) If Guarantor defaults under the 'Guaranty (deﬁned in Section 26 2 below) o |

or any of the Tlnrd Party Documents

: ® I Tenant takés any achon WhJCh constltutes a ‘Major Decxsron pursuant to.
Secnon s. 9, without the reqmred pnor wntten consent of Landlord

In the event that any Permitted Mortgagee elects to cure any default by Tenant as
permitted under Section 14.3 hereof, then Landlord shall accept such performance on the part of
such Permitted Mortgagee as though the same had been performed by Tenant, and for such
~purpose Landlord hereby authorizes any Permitted Mortgagee to enter upon the Leased Property .

" to. the extent necessary to exercise any of Tenant’s nghts powers and duties under this Lease

" 212 - Remedies on Default Upon the occurrence of an Event of Default heremabove
specrﬁed. ' L : _ :

(a) Landlord may, sub_]ect to the limitations hereinafer set forth, terminate

 this Lease and peaceably or pursuant to appropriate legal proceedings, re-enter, retake and
* resume possession of the Leased Property and Improvements for Landlord’s own account and,
for Tenant’s breach of and default under this Lease, recover immediately from Tenant any and
all Rent and other sums and damages due or in existence at the time of such termination, .
including, without limitation, (i) all Rent and other sums, charges, payments, costs and expenses

agreed and/or required to be paid by Tenant to Landlord hereunder, (ii) all costs and experises of :. -

Landlord ‘in copnection with the recovery of possession of the Leased Property and

Improvements, mcludmg reasonable attorneys’ fees and court costs, and {iii) all costs and -

expenses of Landlord in connection with any reletting or attempted relethng of the Leased .-

Property and Improvements or any part or parts thereof, mcludmg, without limitation, brokerage -

fees, attorneys’ fees and the cost of any alterations or repairs which may be reasonably reqmred
. toso relet the Leased Property and Irnprovements or any part or parts thereoil '
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(b)  Landlord may, pursuant to any prior notice required by law, and without
terminating this Lease, peaceably or pursuant to appropriate legal proceedings, E-Cﬂtﬁl’, retake
and resume possession of the Leased Property and Improvements for the account of Tenant,

-make such alterations of and repairs to the Leased Property and Improvements as may be
reasonably necessary in order to relet the same or any part or parts thereof and relet or attempt to
relet the Leased Property and Improvements or any part or parts thereof for such Term or terms
(which may be for a term or terms extending bcyond the Term of this Lease), at such rents and
upon such other terms and provisions as Landlord, in its sole, but reasonable, discretion, may
.deem advisable. If Landlord relets or attempts to relet the Leased Property and Improvements,
Landlord shall at its sole discretion determine the terms and provisions of any-new lease .or
 sublease and whether or not a particular proposed new tenant or subtenant is acceptable to
‘Landlord. Upon any such reletting, all rents received by the Landlord from such re]ettmg shall
be applied, (i) first, to the payment of all costs and expenses of recovering possession of ‘the -
* Leased Property and Improvements, (ii) second, to the payment of any costs and expenses of
. such reletting, including brokerage fees, attorneys’ fees and the cost of any alterations and
- repairs reasonably required for such reletting; {iii) third, to the payment of any indebtedness,
other than Rent, due hereunder from Tenant to the Landlord, {iv) fourth, to the payment of all -

'Rent and other sums due and unpaid hereunder, and {v) fifth, the residue, if any, shall be held by . -

‘the Landlord and applied in payment of Tuture Rents as the same may become due and payable
hereunder. If the rents received from such reletting during any period shall be less than that
required to be paid during that period by the Tenant heréunder, Tenant shall promptly pay any -
* ‘such deficiency to the Landlord and failing the prompt payment thereof by Tenant to Landlord,
.Landlord shall 1mmed1ately be entitled to institute legal proceedings for the recovery and
collection of the same. Such deficiéncy shall be calculated and paid at the time each payment of
. rent shall otherwise become due under this Lease, or, at the option of Landlord, at the end of the |
" term of this Lease. Landlord shall, in addition, be immediately entitled to sue for and otherwise
recover from Tenant any other damages occasioned by or resulting from any abandonment of the
‘Leased Property or other breach of or default under this Lease other than a default in the
‘payment of rent. No such re-entry, retakmg or resumption of possession of the I.eased Property
. by the Landlord for the -account of Tenant shall be construed as an election on the part of: -
Landlord to terminate this Lease unless a written notice of such intention shall be given to the
Tenant or unless the termination of this Lease be decreed by a court of competent jurisdiction.
~ Notwithstanding any such re-entry and reletting or attempted reletting of the Leased Property
" and Improvements or any part or parts thereof for the account of Tenant without termination,
. Landlord may at any time thereafter, upon written notice to Tenant, elect to terminate this Lease
or pursue any other remedy avallable to Landlord for Tenant’s previous breach of or default

under this Lease

_ (c) Landlord may, without re-entering, retaking or resuming possession of the
 Leased Property and Improvements, sue for all Rent and all other sums, charges, payments, costs
- and expenses due from Tenant to Landlord hereunder cither: (i) as they become due under this
" Lease, or (ii) at Landlord’s option, accelerate the maturity and due date of the whole or any part
. of the Rent for the entire then-remaining unexpired balance of the Term of this Lease, as well as
all other sums, charges, payments, costs and. expénses required to be paid by Tenant to Landlord
hereunder, including, without limitation, damages for breach or default of Tenant’s obligations
hereunder in existence at the time of such acceleration, such that all sums due and payable under
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this Lease shall, followmg such acceleration, be treated as bemg and, in fact, be due and payable
in advance as of the date of such acceleration. Landlord may then proceed to recover and collect
all such unpaid Rent and other sums so sued for from Tenant by d:stress, levy, execution or:
otherwise. Regardless of which of the foregoing alternative remedies is chosen by Landlord
under this subparagraph (c), Landlord shall not be requlred to relet the Leased Property and
. Improvements nor exercise any other nght granted to Landlord pursuant to this Lease, nor shall
.Landlord be under any obligation to minimize or mitigate Landlord’s damages or Tenant's loss
asa result of Tenant’s breach of or default under th:s Lease S

’ L (d) Sub_]ect to any apphcable lumtatlons or consent and approval nghts of

~ parties (other than Tenant and Guarantor (as hereinafter defined)) to the Third Party Documents,
Landlord shall have the right to replace or cause the replacement of the developer under the
Highland Springs First Amended and Restated Development ‘Agreement, dated as of February
22,.2006, between ERC as *“Developer” and Tenant (the “Development Agreement”) with a
qualified replacement manager and developer, which shall be paid market rate development and
management fees of not less than five percent (5%) of initial Entrance Dep051ts (as. deﬁned in the
Facﬂlty Lease and the Development Agreement descnbed in xhlblt E). ;

. ‘In addmon to the remedies heremabove spec1ﬁed and enumerated, Landlord shall l:ave C
‘and may exercise the right to invoke any other remedies allowed at law or in eqmty as if the .
_remedies of re-entry, unlawful detainer proceedings and other remedies were not herein
provided. Accordingly, the mention in this Lease of any partlcular remedy shall not preclude
Landlord from having or exercising any other remedy at.law or in equity. Nothmg herein
 contained shall be construed as precluding the Landlord from having or exercising such lawful
remedies ‘as may be and become necessary in order to preserve the Landlord’s right or the
interest of the Landlord in the Leased Property and in this Lease, even before the expiration of

any notice periods provided for in this Lease, if under the particular circumstances then existing

 the allowance of such notice periods will prejudice or will endanger the rights and estate of the

.. Landlord in this Lease and in the Leased Property. If Landlord exercises any of the remedies set

forth herein, the fee and Jeasehold estates then held by Landlord shall not merge unless Landlord

_otherwise elects by notice to Tenant, provided, however, in no event shall such merger of estates
reheve Tenant of those obhoatlons which are to survive hereunder.

‘ 213 Landlord May Cure Tenant Default If Tenant shall default in the performance
- of any term, provisions, covenant or condition on its part to be performed hereunder Landlord
may, after notice to Tenant and a reasonable time to perform after such notice (or without notice '
if, in Landlord’s reasonable opinion, an emergency involving a threat to life or health or of
* imminent destruction of material property interests exists) perform the same for the account and
at the expense of Tenant. If, at any time and by reason of such default, Landlord is compelled to .-
 pay, or elects to pay, any sum of money or do any act which will require the payment of any sum
" of money, or is compelled to incur any expense in the enforcement of its rights hereunder or
otherwise, such sum or sums, together with interest thereon at the highest rate allowed under the
laws of the state in which the Property is'located, shall be deemed Additional Rent hereunder and
shall be repaid to Landlord by Tenant promptly when billed therefor, and Landlord shall have all
the same rights and remedies in respect thereof .as Landlord has in respect of the rents herein

reserved:
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- 214 Other Remedy In the event that a court havmg jurisdiction over the Leased
" Property recharacterizes this Lease as a mortgage, the parties agree that effective as of the date of
this Lease, Landlord may exercise its remedies against the real property as set forth in Section
'51.002 of the Texas Property Code and against the personal property as set forth in the Umform '
Commercra] Code as effectwe in the State of Texas. - A , ,

215 nghts Cumu]atlv - The rights and remedies provrded and avarlab]e to Landlord
in this Lease are distinct, separate and cumulative remedies, and no one of them whether or not
exercrsed by Landlord, shall be deemed o be i in exclusron of any other. Lo

ARTICLE XXIL.
"~ NOTICES

: ~ All notices, elections, requests and other communication hereunder shall be in wriﬁng
 and shall be deemed to have been grven or made when delivered by hand or by overnight courier,
or five (5) days after deposited in the United States mail, postage prepaid, by registered or
certified mail, return receipt requested or, in the case of notice by telex, facsimile transmission or
other ‘telegraphic communications equipment, when properly transmitted with receipt .
-acknowledged upon transmission, addressed as follows or to such other address as ~may be
hereaﬁer designated in writing by one party to the others ' :

' Ifto Landlord: ~MSRESS I Dallas Campus, L. P
o c/o Mr. Andrew Bauman :
Morgan Stanley/US RE Investmg Dmsron
1585 Broadway, Floor 37 ,
‘New York, New York 10036
Phone: (212) 761-4468
Fax: (212) 507-4861

©  Withacopyto: Mark Pollak, Esqmre
R “Wilmer Cutler Pickering Hale and Dorr LLP .
100 Light Street, Suite 1300
- Baltimore, Maryland 21202
Phone: (410) 986-2860
Fax: (410) 986-2828 °

Ifto Tenant: - Dallas Campus, LP .
o 701 Maiden Choice Lane
Baltimore, Maryland 21228
Attn: General Counsel
Phone: (410) 737-8864
Fax (410) 737-8828

or such other address as may be desrgnated by either party by written notice to the other Any

notice mailed to the last designated address of any person or party to which a notice may be oris -
required to be delivered pursuant to this Lease shall not be deemed ineffective if actual delivery
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cannot be made due to a change of address of the pe'rsbn or party to which the notice is directed

or the failure or refusal of such person or party to accept delivery of the notice. -

| - ARTICLE XXIIL .
- ADDITIONAL COVENANTS OF TENANT

23.1 Conduct of Business. Tenant shall not engage in any business other than the
leasing and operation of the Project for the Permitted Use and activities incidental thereto, and
shall do or cause to be done all things necessary to preserve, renew. and keep. in full force and
effect and in good standing its corporate, limited partnership, limited liability company or other

- entity status and existence and its rights and licenses necessaryto conduct such business. -

232 Addiﬁon_a] Covenants of Tenant. In addition to the other covepants and "
" representations of Tenant herein and in this Lease, Tenant hereby covenants, acknowledges and
agrees that Tenant shall: ‘ : ‘ : : :

()  Undertake or obtain and provide to Landlord a risk management audit and
 report regarding the operation of the assisted living and skilled nursing uses. within the Project =
“annually for compliance with all applicable laws governing the ongoing use and operation of the
" Project for the Permitted Use and provide Landlord with a copy of the report and any other

results of the audit. S ‘ S .

.. . (b)  Give prompt notice to Landlord of any litigation or any administrative
- proceeding involving Tenant, Facility Tenant, Landlord, the Leased Property or the Project of |
- which Tenant has notice or actual knowledge and which involves a potential uninsured liability
- equal to or greater than $100,000 or which, in Tenant’s reasonable opinion, may otherwise result
‘in any material adverse change in the business, operations, property, prospects, results of
-operation or conditions, financial or otherwise, of Tenant, Facility Tenant or the Project.

233 Tepant a Single Purpose Entity. Tenant represents, agrees’_ﬁnd wamants that . -
. Tenant is, and throughout the Term will remain, a Single Purpose Entity as defined, described
- and contemplated on Exhibit F hereof. =~ . - e '

- 234 Balance Test. At all times during the Term, the Project shall satisfy the “Balance
_ Test” pursuant to the terms of this Section 23.4 and as further defined in Exhibit G. In addition
to any other reports required under this Lease, Tenant shall prepare {or cause to be prepared) and
furnish to Landlord within 30 days after the end of-each calendar quarter, and promptly upon
written request at any time by Landlord in connection with the occurrence of a material adverse
event before the end of a calendar quarter, a projection of the Balance Test computation as of the
end of such calendar quarter (or such other date as may be specified by Landlord) in the form
attached hereto and made part of Exhibit G; together with such supporting and additional
information as may be requested by Landlord in writing. Such report-shall be for informational’
purposes only and Landlord shall not be bound by any determination made by Tenant of the
Balance Test computation in any such report provided to Landlord. The Project ‘shall be
considered to fail the Balance Test upon the determination by Landlord, in its reasonable
discretion, to that effect and the delivery of notice (a ‘“Balance Test Default Notice”) to Tenant

31




 Case 09-37013-sgj11 Claim 1-1 Part5 Filed 02/24/10 Desc Exhibit C to Schedule
S S - ‘Page 32 of 114 : '

setting forth a sunmary of theé computation underlying that determination..- Within ten (10)
“business days following delivery of such Balance Test Default Notice, Tenant shall have the
opportunity to supply documentation demonstrating that. the Project satisfies the Balance Test.

- which is satisfactory to Landlord, in Landlord’s sole discretion; provided, however, that such
right shall not apply if the determination by Landlord is based on 2 failure of the Project to
satisfy the Balance Test appearing on the face of a Balance Test report provided to Landlord .
under this Section. If, after such 10-business day period, the parties disagree as to whether the -
‘Project fails to satisfy the Balance Test solely because of the projected costs to complete the
Project, the final determination of the projected costs to complete shall be made by an
" independent consultant mutually selected by Landlord and Tenant within five (5) business days
following the close of the prior 10-business day period. The independent. third party shall be
directed to produce its conclusions regerding the costs to complete the Project for purposes of the
Balance Test within 30 days of its engagement. If the parties are unable to agree on an
- acceptable third party for resolving their dispute as to costs, or if the dispute regarding the
. Balance Test cannot otherwise be resolved by the parties, the final determination-shall be made
By Landlord in the exercise of its reasonable discretion. Within five (5) business days following
any final determination under this Section 23.4 that the Project fails to satisfy the Balance Test, -
"ERC shall have the right to cure the out-of-balance condition by making an additional capital
contribution to Tenant of cash, to be held in the Reserves (as defined in Exhibit G), in such
amount as shall -cause the Project to satisfy the Balance Test after such additional capital
contribution. The failure by Landlord to contest any assumptions used by Tenant in preparing
" the Balance Test report as of any date shall not restrict Landlord’s right to contest the validity of
those assumptions in applying the Balance Test as of a later date. o

T .

o . ARTICLEXXTV. : .
TENANT PURCHASE RIGHTS/DEVELOPMENT CONTINGENCY

- 241 Right of First Offer. Tenant has requested and Landlord has agreed to provide to
Tenant, a right of first offer in connection with any proposed sale of the Leased Property by
Landlord, including, without limitation, the Licenses, Permits, Plans, Contracts and Warranties

" - defined in and ‘assigned to Landlord pursuant to that certain Assignment of Licenses, Permits,

Plans, Contracts and Warranties executed by Tenant to and in favor of Landlord dated of even ~ -

“date herewith. Landlord hereby grants to Tenant a right of first offer to purchase the Leased
" Property on the terms and subject to the conditions set forth below: '

_ (a I Landlord desires to transfer or convey title to the Leased Property then
Landlord shall, before consummating such sale or making such transfer, provide to Tenant
"written notice of such desire. In the event that Tenant elécts to exercise ifs right of first offer to
purchase the Leased Property, then Tenant shall have the right, for a period of fifteen (15)

" business days from its receipt of such written notice, to deliver to Landlord a, written offer to
purchaée the Leased Property acknowledging Landlord’s notice and specifying the purchase
. price for the Leased Property offered by Tenant. Failure of Tenant to deliver to Landlord an -
- offer to purchase within such time period shall be deemed to constitute a waiver of Tenant’s right
of first offer under this Lease and Landlord shall be entitled to proceed to sell the Leased
‘ Property, subject to the provisions of Section 24.1(c) below. If Tenant delivers an offer to
purchase meeting the requirements of this Section 24.1{(a), then Landlqrd shall have fifteen (15)
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" business days from receipt of Tenant’s written offer to deliver to Tenant ~written notice of
Landlord’s acceptance or rejection of Tenant’s offer. Failure of Landlord to deliver such notice
of acceptance within said time period shall be deemed to constitute a rejection of Tenant’s offer
by Landlord. If Landlord rejects Tenant's offer then Landlord shall be entitled to proceed to sell
the Leased Property at a purchase price which is greater than the purchase price offered by

“Tenant, subject to the provisions of Section 24.1{c) below, but Landlord shall not be entitled” to
- sell the Leased Property at a purchase price which is equal to or less than the purchase price
 offered by Tenant unless Landlord shall first offer to Tenant the right {exercisable if at all within

~ fifieen (15) business days from nonce thereof) to purchase the Leased Property for such equal or

lesser price.

. (b)  If Landlord accepts Tenant’s offer to purchase the Leased Property, then
the ‘purchase and sale of the Leased Property shall be consummated upon the followmg terms
"and condltlons : 4

o (i) . Within five (5) busmess days of Landlord’s acceptance of Tenant’ .
.offer to purchase the’ Leased Property, Tenant shall deliver to Landlord in federal funds an .
earnest money deposit equal to ten percent (10%).of the proposed ‘purchase price for the Leased
Property (the “Earnest Money Deposit”), which Earnest Money Deposit shall be nonrefundable

. to Tenant except in the event of a default by Landlord in the performance of its obligations under

* this right of first offer, but shall be apphcable to the purchase pnce for the Leased Property at
closing. o

S (ii) The purchase price for the Leased Property shall be equal to the .
: purchase price offered by Tenant and accepted by Landlord in accordance with the terms of this .

 Section24.1.

(1u) Conveyance of the Leased Property by Landlord must be by ‘

' specral warranty deed substantively in the same form as the special warranty deed into Landlord,

and subject only to such matters as existed upon the Commencement Date of the Lease and such

‘subsequent matters as are caused or incurred in good faith pursuant the terms of the Lease or

with Tenant’s written consent or joinder or by Tenant’s or Facility Tenant’s actions (but in no

gvent subject to any mortgages security mterests or other encumbrances or hens created or
granted by Landlord). . S .

(iv)  Closing of the sale and pmchase contemplated hereby shall occur -
wrthm mnety (90) days . following Landlord’s dehvery to Tenant of notlce of Landlord’s .
o acceptance of Tenant’s offer to purchase o ‘ .

(v) All c]osmg costs mcurred in connectlon w1t.h the c]osrng shall be Lo

paid by Tenant including Landlord’s attomey fees.

(vr) No proranons relating to operation of the Leased Property shall be o
reqmred as the same is to remain leased to Tenant on a net-lease basis throughout the term of -

this Agreement.. To the extent Landlord has received advance payment of Rent, or has advanced -

sums on behalf of Tenant for proratable or rermbursable expenses under the Lease for which
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‘Landlord has not been reimbursed through or as of the date of any closmg hereunder, the same
shall be prorated. Tenant shall be entitled to a credit against the purchase price hereundcr for any
secunty or other deposits held by Landlord hereunder. '

.o (c) . Intheevent that Tenant’s right of first oﬂ'er is either waived ora-e_]ected as
applicable, pursuant to the provisions of Section 24.1(a) hereof, Landlord may proceed to sell the
Leased Property in accordance with the provisions hereof; provided, however, that. if Landlord
fails to enter into a valid contract for the purchase and sale of the Leased Property within one -
hundred and twenty (120) days of the date on which Tenant’s right of first offer is either waived
" -or rejected, as applicable, as provided above, or if Landlord enters into such a contract but the
] transaction contemplated thereby does not close and the contract expires or is terminated, then
* Tenant’s right of first offer shall return to full force and effect and shall be exercisable thereafter
" in accordance with the terms of this Section 24.1. In the event that Landlord sells the Leased.
Property in accordance with the provisions hereof, then Tenant's nght of first offer granted
 herein shall be void and of no further force and effect. - .

‘ (d) Noththstandmg anything contained herein to the contrary, Tcnant’ :
. aforesaid right of first offer shall not apply to: (i) a transfer of the Leased Property to the agent
-on the Construction Loan, a designee thereof, or a future holder of the Construction Loan, by
means of a foreclosure or a deed in lien of foreclosure, or (ii) any sale, transfer or conveyance by

.Landlord to an affiliated entity which is under common control with and at least directly or -
" indirectly majority-owned by Landlord, or their common ultimate parent, so long as following
' any such transfer, there shall be no resulting default on the part of any successor Landlord
‘hereunder, and Tenant’s right of first offer hereunder shall continue to remain in effect with

. respect to any subsequent transfer by any such person or entmes

. (e The nght of first offer estabhshed hereunder may not be transferred or
assigned separate from this Lease, and may only be assigned to the assxgnee under a permltted

assi gnment hereof.

, (f) -'I’he right of first offer establ_ished hereunder shatl automatically terminate
and be of no further force and éﬁ'ect upon the occurrence of any of the following events:

@) The existence of a defauit or Event of Default under this Lease or
, the Guaranty, of which notice has been given to Tenant or Facility Tenant.or which otherwise is
known to. Tenant which is uncured as of any date established hereunder for Tenant to deliver to
Landlord an offer to purchase the Leased Property, provided that the Leased Property is sold -
thhm two.hundred seventy (270) days following such date; or :

i) A termmahon of the Lease or the Guaranty for ‘any reason other
than a default of Landlord under the Lease, : .

- 242 Option to Purchase In. addition to the foregomg nght, Tenant shall have the
ptlon to purchase the Landlord’s entire interest in and relating to the Leased Property (the
“Tenant Purchase Option”) including, without limitation, the Licenses, Permits, Plans,
Contracts and Warranties assigned to Landlord pursuant to that certain Asmgnment of Lmenses,
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Perrmts, P]ans Contracts and Warranties executed by Tenant to and in favor of Landlord dated .
of even date hereWJth, as follows .

(a) Tenant shall exercise its Tenant Purchase Opuon hereunder at any time by -
gwmg at least sixty (60) days written notice to Landlord of Tenant’s intent to exercise the Tenant

Purchase Ophon. :

() The “Option Purchase Pnce” to be paid by Tenant at closmg of the
Tenant Purchase Optlon if exercrsed shall be determmed as follows : _

- : (i) - If closing pursuant to. the Tenant Purchase Optlon under this -
- Section 24.2 (the “Option Closing™) occurs prior to the Make-Whole Deadline (defined below):
Landlord’s Original Investment plus the Make-Whole Amount (deﬁned below). . '

' () Ifthe Option Closing occurs on or after the Make-Whole Deadline:
the Opnon Purchase Pnce shall be equa] to Landlord 3 Ongma] Investment (i.e., $17, 500 ,000).-

() The Othon Closmg shall be held in the office of Landlord’s attorneys on . -

| . ot before a date which is sixty (60) days after Landlord’s receipt of Tenant’s exercise notice, or
at such other time or place as shall be mutually acceptable to Landlord and Tenant

(@ The Option Purchase Price shall be pard at. -closing, -in cash, by wire
n'ansfer to Landlord’s account. o '

o (e Al expenses of cIosmg (mcludmg Landlord’s attomeys fees) shall be -
* - paid by Tenant. : _

: (f)  Tenant shall be deemed to. have exercised and effected the Tenant
Purchase Option hereunder, and shall be’ obhgated to pay to Landlord the full Option Purchase

Price immediately and without offset or credit, in the event that title to the Leased Property.is: -~

" transferred or conveyed to the Facility Tenant, or to the holder of any mortgage or similar lien or
encumbrance. or party claiming thereunder or purchasing at foreclosure thereof, pursuant to an
- exercise of any purchase option or foreclosure of any mortgage or other lien or encumbrance to

" -which the Leased Property has heen oris subjected at the d1recnon or with the consent of Tenant.

. For purposes of this Lease, "Make—Whole Amount” shall mean, with respect to
any amounts of Landlord’s Original Investment re-paid to Landlord prior to May 1, 2010 (the -

“Make-Whole Deadline”), an amount equal to such additional sum of money, if any, asmustbe -
-'added to such amount so that if such total amount (i.e., such partial or full repayment of .

Landlord’s Original Investment (as applicable) plus, w1thout duplication, the additional sum of -
- money) were, on such date, used to purchase non-callable United States Treasury Securities
having maturity dates as close to the Make-Whole Deadline as possible, such investment would
result in the same yleld to Landlord that Landlord would have received had Tenant leased the
: Property and pald all Base Rent through the Make-Whole Deadlme '
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243 andlord’s Right to Reguue Tenant to Exercise the Tenant Purchase quon

Landlord shall have the absolute right, but not the obligation, to require Tenant to purchase the
_ Property for a cash purchase pnce equal to the Landlord’s Original Investment plus the Make-
. Whole Amount, and including ariy Rent and Additional Rent then due and owing to Landlord
hereunder (“Landlord’s Put”) on any of the: following dates or upon the occurrence of any of

- the following events:

o (a)  at any time from and ‘after the Make Whole Deadline, in the sole and
‘ absolute discretion of Landlord; or ‘

(b)  upon the exerclse of the purchase optlon by the Facility. Tenant under the ,
-Facility Lease; or : ,

: () at any time fo]]owmg the occurrence of an Event of Default thh respect
to Tenant or a default by Guarantor under the Guaranty (each as defined in Section 26.2 below).

* In order to exercise Landlord’s Put, Landlord shall dehver to Tenant and to ERC written .

notice (the “Exercise Notlce”) of such exercise, which notice shall state Landlord's computation .

" ofthe applicable purchase price for the Property. The giving of the Exercise Notice by Landlord

shall constitute an irrevocable commitment by Landlord to sell and the Tenant to purchase the

Property. The closmg of Landlord’s Put shall be held in the office of Landlord’s’ attorneys on or

before a date which is one hundred twenty (120) days after Tenant's receipt of the Exercise

Notice, or at such other time or place as shall be mutually acceptable to Landlord and Tenant and
. shallbe conducted in accordance with the provisions of Section 24.2. ‘

_ 24.4  Rights Subject to Lease. The right of ﬁrst offer and the Tenant Purchase Optlon
" as set forth in this Article XXIV shall be subject to the payment to Landlord, no later than the
right of first offer closing, or Option Closing, as applicable, of all amounts due or payable to
Landlord pursuant to the terms of this Lease. In the event of an early termination of this Lease,

. .the rights of Tenant to acquire the Leased Property under Section 24.2 hereof shall, unless
Tenant has filed or otherwise becomes subject to any type of bankruptcy event or filing, survive
only until thirty (30) days after Tenant’s receipt of notice that this Liease has been terminated
(TIMB BEING OF THE ESSENCE) provided that Landlord’s rights under Section 24.3 shall
survive an eaily termination of this Lease until the ongmal stated Expiration Date of this Lease
as set forth in Artlcle I above o : ‘

ARTICLE XXV._
ADDITIONAL REQUIREMENTS

25.1  Tax Treatment of Lease. Landlord and Tenant mtend that the acqmsmon of the
Leased Property by Landlord from the Tenant and the lease of the Leased Property by Landlord
- to Tenant hereunder be treated for U.S. federal income tax purposes and Generally Accepted
" Accounting Prmclples (“GAAP") as a loan in an amount equal to Landlord’s Original .
Investment Amount, the Base Rent payable by Tenant to Landlord to be treated as interest on
Landlord’s Original Investment Amount, and the Tenant to be treated as the owner of the Leased
Property. Tenant and Landlord hereby agree not to take any position with the U.S. Internal-
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Revenue Service (in any filing therewith or :otherwise) and for financial accounﬁng.purposes,
.. that is inconsistent with the characterization of this Lease as a loan for U.S. federal income tax
~ and GAAP purposes or the Tenant as the owner of the Leased Property '

25.2 Book Entry Svstem The Landlord, acting solely for this purpose as an agent of
Tenant, shall maintain at one of its offices a copy of each agreement pursuant to which any rights -
to payments, property or other consideration (the “Loan Payments™) hereunder are transferred
or assigned to another person (a “Loan Assignee”) and a register for the recordation of the
names and addresses of Landlord and any Loan Assignee, and the amount and type of any Loan’
Payments owing to, Landlord and any Loan Assignee pursuant to the terms hereof from time to
_time (the “Register’) provided, however, in no.event will Tenant be obhgated to pay Rent to
Landlord and any Loan Assignee in the aggrepate in excess of the Rent payable hereunder. The

entries in the Register shall be conclusive absent manifest error, and Tenant, Landlord, and each
© . Loan Assignee may treat each person whose name is recorded in the Register pursnant to the

terms hereof as the-owner of the Loan Payments bereunder for all purposes of this Agreement,
notwithstanding notice to the contrary. The Register shall be available for inspection by the

Tenant, Landlord and each Loan Assignee, at any ‘reasonablé time and from time to time' upon

- reasonable prior notice. No assignment of any Loan Payments shall be effective for purposes of

this Lease unless it-has been recorded in the Register as provided in this clause. It is intended

~ that this Section 25.2 constitute a ‘“book entry system” within the meaning of Treasury
Regulatlon Section 1. 871 l4(c)(l)(1)(B) and shall be mterpreted consrstently therewith.

25.4 Future Amendment SubJect to. the terms and condmons of the Third Party '
‘Documents and the related agreements executed by Landlord, Tenant hereby agrees to amend
_* this Article XXV from time to time as Landlord deems necéssary or desirable in order to
" effectuate the intent hereof, provided that the same does not result in any material change in the
economic costs and benefits derived and incurred hereunder, or affect Tenant’s ability to use,

' develop, construct, lease or repurchase the Leased Property

" ARTICLE XXVI.
MISCELLANEOUS

26.1° “Net” Lease. Landlord and Tenant acknowledge and agree that both parties
. . intend that this Lease shall be and'constitute what is generally referred to in the real estate
- industry as a “triple net” or “absolute net” lease, such that Tenant shall be obligated hereunder to
 pay all-costs and expenses incurred with respect to, and associated with, the Leased Property and
the business operated thereon and therem, including, without 'limitation, -all taxes and -
‘assessments, utility charges, insurance costs, maintenance costs and repatir, replacement and
restoration expenses (all as more particularly herein provided) together- with any and all- other *
assessments, charges, costs and expenses of any kind or nature whatsoever related to, or

- associated with, the Leased Property and the business operated thereon and therein (including
" Landlord’s costs and attorney s fees); provrded, however, that: Landlord shall nonetheless be
-obligated to pay any debt service on any mortgage encumbering Landlord’s fee s1mple interest in
the Leased Property, which is not a Permitted Exception, and Landlord’s personal income taxes
with respect to the Rent received by Landlord under this Lease. Except as expressly hereinabove .
provuled, Landlord shall bear no cost or expense of any type or nature w1th respect to, or .
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associated wrth, the Leased Property The partres acknowledge and mtend that this Lease shall

be recogmzed and enforced as a lease of real property in‘the courts of the State in which the

" Property is located. In the event that a court having jurisdiction over the  Property recharacterizes

this Lease as a financing or mortgage of real property, the parties agree that effective as of the:

_ date of this Lease the Landlord may exercise its remedies against the real property as set forth in

Section 51.002 of the Texas Property Code and against the personal property as set forth in the
Umform Commercial Code as effecnve in the State of Texas..

, 26 2 gy__ﬂ Landlord has entered into th1s Lease in reliance upon. the Limited

' Guaranty and Indemmty Agreement. by Erickson Retirement Communities, LLC, a Maryland

.- limited liability company (the “Guarantor”) in favor of Landlord dated as of even date herewith

_ (the “Guaranty”), pursuant to which Guarantor has provided certain guarantees and mdemmnes
relatmg to Tenant’s performance of its obhganons under this Lease. '

' 26.3 Estoppel Certificates. Tenant shall from time to nme thhm fifteen (15) days '
afier request by Landlord and without charge, give a Tenant Estoppel Certificate in the form
attached hereto as Exhibit H and containing such other matters as may be reasonably requested
by Landlord to any person, firm or corporation specified by Landlord and certifying as to the

accuracy of statements as sct forth therein. _ B

'26.4 Brokerage. Landlord and Tenant hereby represent and warrant to each other that .

. they have not engaged, employed or utilized the services of any business or real estate brokers,

salesmen, agents or finders in the initiation, negotiation or consummation of the business and

. real estate transaction reflected in this Lease. On the basis of such representation and warranty,

each party shall and hereby agrees to mdemmfy and save and hold the other party harmless from

. and against the payment of any commissions or fees to or claims for commissions or fees by any

-real estate or:business broker, salesman, agent or finder resulting from or arising out of any

actions taken or agreements made by them w1th respect to the business and real estate transaction
reflected in thls Lease. : :

. 26.5 No Partnershlp or Jomt Ventur Landlord shall not, by virtue of this Lease m'

" any way or for any purpose, be deemed to be a partner of Tenant in the conduct of Tenant’s

- business upon, within or from the Leased Property or otherwise, or a Jomt venturer or-a member
o of a joint uterpnse with Tenant. .

26.6 Ennre Ag:eement. “This Lease contains the entire agreement between the parties
and, except as otherwise provided herein, can only be changed, modified, amended or terminated .

by an instrument in writing executed by the parties. It is mutually acknowledged and agreed by

Landlord and Tenant that there are no verbal agreements, representahons, warranties or other
" understandings affecting the same, and that Tenant hereby waives, as a material part of the
- consideration hereof, a]l claims against Landlord for rescission, damages or any other form of
‘relief by reason of any alleged covenant, warranty, representation, agreement or understandmg )
_ not contained in this Lease. This Lease shall not be changed, amended or modified. except by a
wntten instrument executed by Landlord and Tenant. . . O
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26 7 Walver No release, dlscharﬂe or waiver of any provxswn hereof shall be

enforceable against or binding upon Landlord or Tenant unless in writing and executed by

" Landlord or Tenant, as the case may be. Neither the failure of Landlord or Tenant to insist upon

a strict performance of any of the terms, provisions, covenants, agreements and conditions

. hereof, nor the acceptance of any Rent by Landiord with knowledge of a breach of this Lease by -

" Tenant in the performance of its obligations hereunder, shall be deemed a waiver of any, rights or

remedies that Landlord or Tenant may have or a waiver of any subsequcnt breach or default in
any of such terms, provxsxons covenants agreements a.nd condmons :

26.8 Time. T1me is of the essence in every panwular of thxs Lease, mcludmg, w1thout
o lumtatxon, obhgatlons for the payment of money.

. 26.9 Costs and Attomey s Fees. If either party shall brmg an action to recover any
sum’ due hereunder, or for any breach heretinder, and shall obtain a judgment or decree in its.
favor, the court may award to such prevailing party its reasonable costs and reasonable attorneys’
fees, specifically including reasonable attorneys® fees incurred in connection with any appeals
(whether or not taxable as such by law). Landlord shall also be entitled to recover its reasonable
attorneys’ fees and costs incurred in any bankruptcy action filed by or agalnst Tenant, including,

. without limitation, those incurred in seekmg relief from the automatic stay, in dealing with the
assumption or rejection of this Lease, in any adversary proceedmg, and in the preparahon and

ﬁhng of any proof of claim.

: 2610 Captions and Headmg The captions and headmgs in this Lease have been
ipserted herein only as a matter of convenience and for reference and in no way define, limit or
~ describe the scope or Jntent of, or otherwise affect, the provisions of this Lease. :

26.11 ‘Severability. Ifany prowsxon of this Lease shall be deemed to bé mvalld, it shall’
be considered deleted therefrom and shall not mvahdate the remaining provxsxons of this Lease .

'26.12 Successors _and Assigns. The agreements terms, prowsmns, covenants and
conditions contained in this Lease shall be binding upon and inure to the benefit of Landlord and
Tenant. and, to the extent penmtted herein, their respechve successors and a551gns

.26, 13 Agphcable Law Thls Lease. shall be governed by, and construed in aocordance
‘with, the laws of the state in whlch the Leased Property is located. . o

"26.14 - Wawer of Jury- Tna] TENANT AND LANDLORD HEREBY KNOWINGLY
VOLUNTARILY AND INTENTIONALLY WAIVE THE RIGHT EITHER OF THEM OR
THEIR HEIRS, PERSONAL REPRESENTATIVES, SUCCESSORS OR ' ASSIGNS MAY
HAVE TO A TRIAL BY JURY IN RESPECT TO ANY LITIGATION ARISING OUT OF, -

UNDER OR IN CONNECTION WITH THIS LEASE OR. ANY AGREEMENT

CONTEMPLATED TO BE EXECUTED IN' CONJUNCTION HEREWITH, OR ANY

COURSE OF CONDUCT, COURSE OF DEALING, STATEMENTS (WHETHER VERBAL
. OR WRITTEN) OR ACTIONS OF ANY PARTY. THIS PROVISION IS A MATERIAL

INDUCEMENT TO LANDLORD’S ACCEPTING THIS LEASE R ,

39



. 'Case 09-37013-sgj11 Claim 1-1 Part5 Filed 02/24/10 Desc Exhibit C to Schedule
e . Page 40 of 114 ' . '

26.15 Usury Clause. If this Lease is recharacterized as a loan, th'gn, nomrithstanding any
provision of this Lease to the contrary, it is the intent of Landlord and Tenant to comply :strictly
with any applicable usury law. Landlord shall not at any {ime be entitled to charge, receive, or -

_collect, and Landlord shall not be deemed to have contracted for, charged, or received, as interest
on the principal indebtedness outstanding hereby, any amount in excess of the maximum-amount
to be contracted for, charged or received by applicable law, and in the event the Landlord-ever

© charges, receives, or collects as interest any such excess, such excess shall b'e:caPoell.ed'if
" charged but not received or collected, or be deemed partial payment of the principal indebtedness
" evidenced hereby if received or collected, and if such excess has been received orcollected and

- the principal shall have been paid in full, all such excess interest shall fprthwith-be refunded to -
Tenant. The term “applicable law,” as used herein, shall mean the laws of the State of Texas or
the laws of the United States, whichever laws allow the greater rate of interest. To the extent the

interest rate laws of the State of Texas are applicable to this Lease, the applicable interest rate - °
6ei1iﬂg is the “weekly 'c_eiling” de}ermined,in accordance with Texas Finance Code § 303.003. |

.- [REMAINDER OF PAGE INTENTIONALLY LEFT BLANK]
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IN WITNESS WHEREOF Landlord and Tenant have caused this Lease to be duly executed on -
or as of the day and year first above written. :

TENANT:

'DALLAS CAMPUS, LP,
- & Maryland limited partnership

By: Dallas Campus GP, LLC, -
. aMaryland limited liability company,
its General Partner '

B By: Erickson Retzrement Commumtxes, LLC,a
- Maryland limited liability company,
its Member’ ‘

By: \ %‘ ‘)—-——'
_Name Jafthgy A\Jacobson
ecutive-d/ice President -

o [S ignamré& continue on following pagé.]
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LANDLORD:

MSRESS Il DALLAS CAMPUS, L.P,
a Delaware hmlted partnerslup

By: MSRESS III Dallas Campus GP, LLC
" its General Partner

m/%/

Name: Andrew Bauman
Title: Vice Presment
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LEGAL DESCRIPTION
TRACT 1:

'BEIN : ' (tuated in the John Clay Survey, Abstract No. 223, in the City
tract of land situated in the John : -
. Bi.n;gﬁas‘ collin County, Texas, and being a part of the City of Dallas Block No.
':—,3'5 'and' the 88.918 acre tract of land described in deed to Dal‘.!.as Campus,. LP,
: teco;: ded in Volume 05527, Page 01725 of the Land Records of Collin cnggy, Texas, and

being more particularly described as follows:

' ' i : th nd for the intersection of the. L
e at a 5/8-inch ironm rod with cap found fo ) :
: Bzeméateriy right-of-way line of the Dallas Area Rapid Transit Railroad (DART) (100
‘;zzt right-of-way) with the easterly right-of-way. _l_ine of Coit Road (MM ;}93., a 130
" foot public right-of-way); S :
i : . :

; ia ' right-of-vay t Road, North 00 degfées 27 minutes
ith said easterly right-of-way line of ~co:_1 .
' ?;E:g";;s East, a8 distance of 1809.63 feet to a cross mazk cut in concrete in the
. center of Frankford Road (formerly Rennex Road), an undedicated road for co.mgr:.

THENCE with said center of Prank'ford Road, South 89 degrees 12 minutes. 16 sec;on'aa e
East, a distance of 1545.94 feet to a PK nail set for cormer; -
! . . . . .

THENCE 1ea1}ing the said center of Frankford Road, South 00 degrees 13 minutes 00
seconds West, a. distance of 1263.22 feet to a 5/8-inch iron rod set wi

th .cap stamped
nkaA* for cormer in the northwesterly right-of-way of DAR@‘; . :

. rly right-of-way line, South 75 degrees 09 minutes 26
MENCE with said northwesterly right-of-way line, egre
':ec"nds West, @ distance of 2027.14 feet to the POINT OF BEGINNING and tonta g .
¢8.8864 acres of land. . . inin

. NOTE: COWPANY DOES NOT REPRESENT THAT THE ABOVE ACREAGE AND/OR SQUARE FOOTAGE |
CALCULATIONS ARE CORRECT. = ' - '

TRACT 2:

\ t of land situated in the John Clay Survey, Abstract No. 223, in the City
iirf,:lia:fagonm County, Texas, and being a part 't?: the City qf Dallas Bloc);é No.
8735, and the 88.918 acre tract of land described in deed to Dallas Campus "_nex.—:xa and
recorded in Volume 05827, Page 01725 of the Land Records of. Qollin County, ! o and
being more particularly described as follows: ‘

' : g - : d ‘s A 'd"for the intersection of
MMENCING at a 5/8-inch iron rod with cap found for record ! .
cr_;e' nosgwesterly right-of-way line of the Dallas Area Rapid Transit Railroad o
(DART) (100 foot right-of-way) with the easterly right-_ot-way.line of Coit Road . (FM
3293, a 130 foot public right-of-way); ‘ : C . )

ith said e ight -of - ine of Coit Road, North. 00 'degr.ees ‘27 minutes
CE with said easterly right-of-vay 1 v : ! 4
g};m:econds gast, a distance of 1805.63 feet to a cross mark cut in concrete in the
center of frenkford Road (formerly Renner Road), an undedicated road for co;ner;

THENCE ‘ ad, th 89 degrees 12 minutes 16 seconds
with said center of Frankford Road, Sou , :
Eaat'csa aistance of 1949.94 feet to a PK najl set for the POINT OF BEGINNING;

COMcs
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" LEGAL DRSCRIPTION

- . jng with said center of Frankford Road, South 89 degrees 12 minutes 16 .
gﬁggsc;::i?ua gistance of 753.52 feét to a PX nail found, f£rom which a'sl/a inch iron
zod found bears South 00 degrees 13 minutes 00 seconds West, 18.0 feet, for the
‘northwest corner of Lot 1; Block B/873S, Phase I, U.T.D. 8ynergy Park, an addition in
the city of Dallas, Collin County, Texas, according to the plat thereof reqorded in

cabinet F, Page 551 of the Map Records of Collin County, Texas;

NCE i ' h D0 degrees 13 minutes 00

NCE with west line of said Lot 1, Block B/8735, Sout ‘
gzgonds West, a distance of 1052.87 feet to a 3/B inch iren rod with cap found in the
northwesterly right-of-way of DART, for the southwest corner of said Lot 1, Block B,
Phase I, U.T.D. Synergy Park; . . =

THENCE with the said :northwestei'ly right-of-way line, South 75 degxees 05 minutes 25
geconds West, a distance of 780.28 feet to 5/8 inch iron rod set with a cap stamped
sKHA" for corner; :

o o —of-way-1i Nbfth 00 degrees 13
: CE leaving the northwesterly right-of-way-line of DART, .
ijmites 00 seconds East, a distance of 12863.22 feet to the POINT OF_BEGT.NNm and
containing 20.0314 acres of 1and._ ' . t

. NOTE: COMPANY DOES NOT REPRESENT THAT THE ABOVE ACREAGE AND/OR SQUARE FOOTAGE
. CALCULATIONS ARE CORRECT. :

'rm\'c'ré i AND 2 ALSO BEING DESCRIBED AS FOLLOWS:
OVERALL TRACT:

. BEING 2 tﬁcc of land situated in the John Clay ,Sutv_ey, Abstract No. 223, in the ‘Cic?
" of pallas, Collin County, Texas, and being.a part of the city of Dallas Block No.

'g735, and the 88.91B acre tratt of land described in deed to Dallas Campus, LP .
recorded in Volume 05927, Pege 01725 of the Land necorés of Collin County, Texas, and
being more particularly described as follows: - - N :

INNI. ﬁs at a 5/8 inch iron rod with cap found for the‘intgzsection of the )
:ﬁf—thwesterly Right-of-Way line of the Dallas Area Rapid Transit Railroad (DART) (100
foot Right-of-way) with the Easterly Right-of-Way line of Coit Road (FM 3193, a.130 -

" foot public Right-of-way);

THBNCE with said Easterly Righ&-of—lday line of Coit Road, North 00 degrees.27 minutes
35 seconds East, a distance of '1809.63 feet to a cross mark cut in concrete in the.
center of Frankford Road (formerly Renner. Road), an-undedicated road for. corner;

. mﬁmc}: with the center of Frankford Road, South 89 degrees 12 minutes 16 seconds East,
' a distance of 2703.46 feet to a PK nail found, from vhich a §/8 inch iron rod found
bears South 00 degrees 13 minutes 00 seconds Wegt. 1;.0 feet, for the Northwest cormer
of Lot 1, Block B/8735, Phase I, U.T.D. Symergy park, a.n'add:i,tion in the City of

- pallas, Collin County, Texas, according to the plat the;eof recordgd in Cabinet .F,.
page 551 of the Map Records of <ollin County, Texas; -
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LEGAL DESCRIPTION

aENcE 3 in [ 1 , Block South 00 degrees 13 minutes 00
_THENCE with the West line of said Lot 1, Block B/8735, h 0

. econds West, @ distance of 1052.87 feet to a 3/6 inch iran xod with. cap found in the
Northwesterly Right-of-Way of DART, for the Southwest coxner of said_ Lot 1, Blo ck B,
Phase I, U.T.D. Synergy Paz};;' . . . )

THENCE with said Northwesterly Right-of-Way line, South 75 degrees 09 minutes 26

ceconds West, a distance of 2807.41 feet to the POINT OF BEGINNING and g@ta.,-n-jnq
' '88.918 acres of land. L A < i

- NOTE: COMPANY DOES NOT REPRESENT THAT THE ABOVE ACREAGE AND/OR SQUARE FOOTAGE
CALCULATIONS ARE CORRECT. S L
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EXHIBIT B

PERMITTED ENCUMBRAN CES

 (SEE AITACHE_D)' |

| And all other matteré of record or applicable to the Lea,sed'Pr.opehy on the date hereof.
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EXCEPTIONS FROM COVERAGE

In addition to the Exclusions and Copditions and Stipulations. your Policy w:l.11
. not cover.loss, coste, attomey'e feea, and expenses resulting from:

1. (Delet.ed)

2. Aoy diacrepancies, confliota, or shortages in area or .bozmdax:y linen, or.

any encroachments, or protrusions, or any overlapping of improvements.

. An accept:able survey of eubject property having been received, upen
‘compliance with Rules P-2 and R-16, Schedule B, Item 2 will be amended to
read 'shortages in area* in :lta e.nt:irety. )

3. Homestead or cammunity property or survivorship r.igm:s, if a.ny, of any
gpouse - of any insured. (Appliea to the Owner Policy anly.)
A. Any titles or rights asserted by anyone, mc.lud.ing, .buc not limited to,
°  persons, the public, corporations, governménts or other entities, "
a.. to tidelands, or lands comprising the shores or beds of navigable or
. perennial rivers and streams, lakes, bays, gulfg or oceans, or
b. to lands beyond the line of thé harbor or .bulkhead 1ipes as eata.blished -
" or cbanged by any government, or
c. to filled-in lands, or artificial islands, or )
d. to statutory water rights, including riparian rights, or
_ e. to the area extending from the line of mean low tide to the line of
‘vegetation, or the rights of access to that area or easement alo.ng and
across that area. ; .
,(Applies to the Owne.r Policy only.)

. §, Standby .t'eeo, _taxea and assessments by any taxing authority for the year

. 2006 and subseguent years; and subseguent taxes and asaessmencs by any
taxing authority for prior Yyears due to change in land usage or ownership,

" but not those taxes or assessments for prior years because of an exenption
granted to a previous owper of the property under Section 11.13, Texas Tax

. Code, or because of improvements ot assessed for a previous tax year. (If
Texas Short Form Residential Mortgagee Policy (T-2R) 18 issued, that policy
will substitute *which became due and payable subsegquent .to Date of Po.‘l:lcy'
in lieu of *for ‘the year 2006 and subseguent years. ")

6. The texms and conditions of the documents creating your incareac in the
land. ' . :

7. Materials furnished or labor’ performed in comnection with planned

: construction before signing and delivering the lien document described in
-Schedule A, 1f the land is part of the hamestead of the owner. (Applies to
the Mortgagee Title Policy Binder on Interim Comstruction Loan only, and -
may be deleted if satisfaotoxy evidence is furnished to us before binder z’.s
issued.) )

8. Liens and leases that affect the title to the land, but that are
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subordinate to the lien ot‘ the insured mortgage.
{Applies to. Mortgagee Policy {T—:) only.)

The Exceptions from C'overage and mcpress Insurance in schedule B of the
Texas Short Form Residential Mortgagee Pelicy (T-2R). (Applies to Texas .

" Short Form Residential Mortgagee Policy (T-2R) anly:) - Separate

10,

excep:ian.) e

1>

exceptions 1 through 8 of this Schedule B do not apply to the ?‘exas Short:

' Form Residential Mortgagee Policy (z'-zx).

The following matters and all tems of the documents creating or offering
evidence. of the matters (We must insert matters ox delete ch.ia

ITEM NDS. 11 'I'HRODGH 32, INCLUBIVB

Righte of tenants :l.n poaaeasion, as tenanta on‘.ly, unde: unrecorded lease .
agreements. ’ .

('I'O BE DEL’B‘I’BD OR AMENDED TO REFLECT SPBCIPIC LEASES ONLY 'UPON RXBCUTION ’

‘ "AND DELIVERY OF. AN AFFIDAVIT A8 TO DEBTS, LIENS AND POSSBBSION BY RECORD

13.

OWNER AT cwsma ).

Easement granted by Estate of W. A. Brooks, deceased to Texas Power &
Light Company, dated January 23, 1550, filed for record om May 31, 1ss0
and recorded in Volume 414, Page 338, Deed Records, Collin County,

‘pexas, as shown on survey prepared by John Vicain, Registered

Professional Land Surveyor No. 4097, dated May 16, 2005, last revised
Pe.’bruary 1, 2006 ~ (AFFECT8 TRACT 2) o

Easement granted by Boa:rd of Regents, The Texas A&M Uuiversity Byste.m to

* T0 Electric, dated FPebruary 18, 1999, filed for record on March 9, 1999

‘. and recorded in Volume 4368, Page 417, Land Records, Collin County, .

14.

15.

Texas, a6 shown ‘'on survey prepared by John Vicain, Registered

Professional land Surveyor No. 4097, dated May 16, 2005, last revieed .

Pebrua.ry 1, 2006. (AFPBC'J‘B TRACTS 1 & 2)

Easement. granr.ed hy Board of Regents, The Texas' AEM University 8ystem to
TXU Gas Company, dated February 25, 2000, filed for record ecm March 13,
2000 and recorded in Volume 4623, Page 0123, Land Records,  €ollin t.‘oum:y,
Texas, ae shown on survey prepared by John ‘vicain, Registered :
‘professional Land Surveyor No. 4097, dated May 16, 2005, last z'e\r:laed
Februaxy :L. 2006._ (AFF.BC'J‘S TRACTB 1 & 2)

Basement granted by The Texas ALM University Eystem to the -ctty of

pallas, dated September 7, 1984, filed for record on Ja.nuaty 7, 1887 and
recorded in Volume 2536, Page 252, Land Records, Collin County, Texas, as
shown on survey prepared by John Vicain, Registered Professional Land
Surveyor ‘No. 4097, dated May 16, 2005. last revised Pebmary 1, 2006.

, (AFFBC.[‘S TRACT 1)

16

Eagement gta.nted by Board of Regents, The Texas A&M University Syacem to

edomi.
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TXU Rlectric & Gas Company, dated January 4, 2000, filed for record om .
- February 2, 2000 and recorded in Volume 4595, Page 543, Land Records, -
Collin County, Texas, as shown on survey prepared by John.Vicain,
Registered Professional Land Surveyor No. 4097, dated May 16, 2005, last
revised FPebruary. 1, 2006. (AFFECTE TRACTS 1 & 2). S

"' as * .17. Fasement granted by Board of Regents of the Texas AsM University 8}‘~atein . .
" to state Department of Righways and Public Traneportation, dated Japuary : :
17, 1990, filed for record on April 16, 1990 and recorded in Volume 325§ ;
Page 690, Land Records, Collin County, Texas, as shown on survey prepa.r'ez
by John Vicain, Registered Professicmal Land Surveyor No. 4097, dated nay
'16, 2005, last revised February 1, 2006. (AFFECTS TRACT 1) ‘

- AT 'J_.a. Basement granted by Board of Regents, The Texas AEM Universii:y System to
Southwestexrm Bell Telephone Company, dated June 18, 2002, filed £oﬁr
record on August 15, 2002 and recorded in Volume 5233, Page S82, Land

- 'Records, Collin County, Texas, as shown on survey prepared by John
Vicain, Registered Professional Land Burveyor No. 4097, dated May 16
2005, last xevised Pebruary ‘1, 2006. = (AFFECTS TRACT 1 & 2) ' . ’

. au  '19. All of the oil, gas and other minerals and all other elements iiot
- considered @ part of the surface estate arxe excepted herefrom, not .
insured herein nor ‘guaranteed hereunder, all having been reaen)ed in
instrument recorded in Volume 5527, Page 1725, Land Records, Collin -
‘County, Texas. : )

And affected by Burface Waiver recorded in Volume 5927, Page 1744, Land
Records, Collin County, Texds, as noted shown on survey prepared by Jobn
'Vicain, Registered Professional Land Surveyor No. 4097, dated May 16,
12005, last revised February 1, 2006. : , - ' .

" memer =

» 20. Terms, cpnditions and stipulations of Lease by and between Dallas campus
‘LP, & Maryland limited partnership, (Landlord), and Righland Springs, !
Inc., & Maryland corporation,’ (Tenant), as evidenced by Memorandum of
Mister Lease and Use Agreement dated November 30, 2005, filed for record
on December'1, 2005 and recorded in Volume 60S6, Page 4041, Land Records,
Collin County, Texas; as affected by Lease Subordination, Nen-Disturbance
of Possession and Attornment Agreement by and among Bank of America,
N.A,, ("Administrative Agent*®), Dallas Campus, LP, (*Landlord*}, and
Highland spxings Inc., (*Tenant®), dated November 30, 2005, filed for

* record on December 1, 2005 and recorded in Volume 6056, Page 4049, Land
Records, Collin County, Texas, as noted shown on survey prepared by John
‘Vicain, Registered Professiocmal Land Surveyor No. 4097, dated May 16,

2005, last revised February 1, 2006.

- Ag affected by Subordinaticn Agreement by and among Highland Springs, .
‘Inc., ("Tepant®}, Dallas Campus, LP, ("Landlord®), and Bank of imerica,
{*Administrative Agent®), dated April __, 2006, filed for record on April -
__. 2006 and recorded in Volume ., Page'___ , Land Records, Collin. .
County, Texas. . . : PN
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21.

Pipeline Easement between Dallas Canmns. ‘L. P. and At.mos Energy .
. Corporation dated October 18, 2005,. filed for record on November 21, 2005

and recorded in Volume 6050, Page 2262, Land Records, Collin County,
Texas, as shown on survey:prepared by Joln Vicain, Registered: ‘
Professional Land Surveyor No. 4097, dated May 16, 2005, last revised

. February 1, 2006 (AFFEC’I‘B TRACTS 1 & 2)

22,
. . Prankford Road as shown on survey prepared by John Vicain, Registered.
- professional Land Surveyor No.. 4097, dated May 16. 2005, laat rev:lsed :

'I'hat portion of subject property lying within the r:lght-of-—way of

February 1, 2006, (AFFECTS mcr 2)

23.
24.

25.

"Deleted'* i
--Delete}i** .

Vendor’s Lien retained in Deed from Board of Regents of the Texas AsM
University System to Dallas Campus, -LP, dated May 25, 2005, filed for
Tecord on May 26, 2005 And recorded im Volume 5927, Page 1725, Land

‘Records, Collin County, Texas, securing the payment of a note in the

‘ original principal sum of $4,400,000.00, payable to the order of Board of

‘Regents of tbe Texae ASM University System, additionally secured by Deed

of Trust of even date therewith, to Dan X. Buchly, Trustee, filed for-
record on May 26, 2005 and recorded in Volume 5927, ‘Page 1735, Land

‘Records, Collin County, Texas, and subject to all of the terms,

' conditions and stipulations contained therein, including but not limited

26.

to any future indebtedness aleo secured hy t.h:l.a lien.
{AFFBCTS TRBCI' 2) .

peed of Trust executed by Dallas Campus, LP to Abzaham Friedman, 'rruscee.-
dated May 25, 2005, filed for record on May 26, 2005 and recorded im . -

. Volume 5527, Page 1749, land Records, €ollin County, Texas, to secure the -

‘payment of one note of even date therewith in the original principal sum

of $11,700,000.00, payable to Fleet Naticnal Bank; as affected by that
certain Amended and Restated Deed of Trust executed by Dallas Campua, Ly, .

‘& limited partnership tc PRLAP, Inc., Trustee, dated RNovember 30, 2005,

filea for record on December 1, 2005 and recorded in Volume 6056, Page

-+ 3961, Land Records, Collin County, Texas, to secure the payment ot one *
note of even date therewith in the original principal sum of :

$58,000,000.00, payable to Bahk of America, as- Administrative Agent for .

the Lenders as defined therein; as affected by Second Amended and -

Restated Deed of Trust, Security Agreement and Pixture Pinancing
statement executed by and among Dallas’ Campus. LP, a Maryland limited
partnership, MSRESS' IXI Dallas Campus, L. P., & Delaware limited-
partnership, and Bank of America, N.A., as Administrative Agent, dated

. April _ .. 2006, f:lled for record on April __, 2006 and recorded in Volume

, Page ___, Land Records, Collin County, Texas, and subject to
all of the texrms, ms, conditicns and stipulations contained therein,
including but not limited to any future indebtedness also secured l:y this

. lien.
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AX - additionally secured by ass:lgnmenr. of leaees and rent:s, recorded in
. Volume 5927, Page 1778, Land Records, Collin County, Texas; as affected -
" by Amended and Restated Assignment of Leases and Rents filed for record
on December 1, 2005 and recorded in volume ®056, Page 3996. Land Recoxds,
c°llin Cou:nty. 'I‘exas . .

TaY Additionally aecured by Pina.ncing statemenr. recorded in volume 5921, Page

' : 1791, Land Records, Collin County, Texas; as affected by vCe-3 Financing
Statement Assignme.nt filed for record on December 1, 2005 and recorded :Ln
VQlume 6056, Page 6638, ‘Land Recorde, Collin County, Texas.

.oom 27, Deed of Trust, Security Agreement and Fixture Filing (Community Loan)
execut:ed by Pallas Campus, LP, a Maryland limited partnership, to William
D. Cleveland, Trustee, for the benefit of Highland Springs, Inc., a
Maryland corporation, dated November 30, 2005, filed for record on
December 1, 2005 and recorded in Volume 6056, Page 4014, Land Recoxds,
_Collin County, Texas, to secure the Indebtedness as defined therein; as
affected by Subordination of Deed of Trust executed.by Highland Bprings,
Inc., dated November 30, 2005, filed for record cn December 1, 2005 and -
recorded in Volume. 6056, Page 4038, Land Records, Collin ’Coum:y, Texas.

As affected by Subordinaticm Agxeemem: by a.nd emong Highland Springe .
Inc.,  ("Tenant®), Dallas Campus, LP, ("Landlord®), and Bank of America,
(*Administrative Agent"), dated April - 2006, filed for record om April
__+ 2006 and recorded :I.n Volume . Page ___, Land Records, c°1li.n
C County, Tekas. B -

a0 28. Leasehold Deed of Trust, Secur:lty Agree.ment. and Fixture ‘Finaneing -
’ . © statement executed by Highland Springa, Inc. a Maryland coxrporation to

- abraham Priedman, Trustee, dated November 30, 2005, filed for record om
December 1, 2005 and recorded in Volume 6056, Page 4062, Land Records,
Collin County, Texas, to secure the Obligations as defined therein;

. having been assigned to Bank of America, N.A., as Administrative Agent,
by Assignment of Leasehold Deed of Trust, Security Agreement and Fix:\lte
Financing Statement and Leasehold Assignment of Leases and Rents dated
Novenber 30, 2005, filed for record on December 1, 2005 and tecorded in
Volume 6056, ‘Page 4093, Land Records, Colliu County, 'rexas. ’
(AFPBCTS LEASEHOID es'm'm)

- A8 affected by Subordinaeion Agreement by and among Highland Springe,

Inc., ("Tenant®), Dallas Campus, LP, (*Landlord®), and Bank of .America,
(*administrative Agent®), dated April __, 2006, filed for record on April
__» 2006 and recorded in Volume — Page .+ Land Records, C6llin

County, TexBB- ! . . ' . . . - . N ' )
gv - 29. Terms, pxovis:lens, easements and condit:lone contained. in Covenant
) Agreement executed by and between Dallas Campus, LP-and the -City of -

Dallas, dated December 6, 2005, filed for Tecord on December 15, 2005 and

. recorded in Volume 6066, Page 1228, Land necorde, Collin Cmmt:y, Texas.

] BW 30. my mtters that would be »diBCIded by a SurVey dated Bubseque_nt co tbat .
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cé.rtain survey iﬁrepared by Jchn Vicaih, Registered Piofessidnal I.and
Surveyor No. 4097, dated May 16, 2005, updated Pebruary i, 2006.

31. Any and all liens arising by reason of u.npaid bills ox claima for work
performed oxr materials furnished in conne.ction with improvements placed,
‘or to be placed, upon the subject land. However, the Company does insure
" the Insured against loes, if any, sustained by the Insured under this
policy if such liens have been filed with the County Clerk of. Colli.n
. county, Texas, prior to the date hereof.

Texrmg, conditione and provisions contained in Lease Agreement executed by
" and between MSRESS III Dallas Campus, L.P., a Delaware limited '
partnership, (* Landlcrd*), and Dallas Campus; LP, a Maryland limited
- partnership, ("Tenant*), dated April __, 2006, as evidenced by Memorandum
of Lease filed for record on April __, 2006 and recorded in Vclume
, Page ___, Land Recorda. cOui.u County. Texas .
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- Exmm'r c
SITE PLAN
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. EXHIBIT D
| MEMoRANDUM OF GROUND LEAS_E' |
. THIS MEMORANDUM OF GROUND LEASE is made and entered into. as of April,
~200__, by and between MSRESS IIIl DALLAS CAMPUS, L.P., a Delaware limited partnership -

(heremaﬁer referred to as “Landlord”), and DALLAS CAMPUS, LP, a Maryland lrmrted
. partnershrp (heremaﬁer referred to as “Tenant") ‘

WITNESSETH

oo WHEREAS Landlord and Tenant have entered mto a certain Ground Lease Agreement'_ .
' (hereinafter referred to as the’ “Lease’ ') of even date herewith; and - _

4 Wl-[EREAS Landlord and Tenant desue to enter mto this Memorandum of Ground
Lease to set forth certain terms and condmons of the Lease. -

NOW, THZEREFORE for and in consideration of the sum of TEN AND NO/M00 -

DOLLARS ($10.00) in hand paid by Landlord and Tenant, €ach to the other, and other valuable
_consideration, the receipt and sufficiency of which are hereby - .acknowledged, Landlord and .
' Tenant, intending to be legally bound, hereby set forth the following information with respect to

. the Lease: -

S 1. Premises. The premises consrst of certam premrses located in Dallas Texas,
" more partxcularly and legally described on Exhibit A attached hereto and by reference thereto
. mcorporated herein (heremaﬁer referred to as the “Premises™).

2. Landlord The name and address of Landlord are as follows

'~MSRESS T Dallas Campus L.P
c/o Mr. Andrew Bauman
Morgan Stanley/US RE Investing Division
- 1585 Broadway, Floor 37
New York, New York 10036
Phone: (212) 761-4468
Fax: (212) 507-4861 '

C3. ‘ '. Tenant. The name and address of Tenant are as follows: .

Dallas Campus, LP
701 Maiden Choice Lane ~
' Baltimore, Maryland 21228
Attention; General Counsel.
Phone: (410) 737-8914
Fax: (410) 727-8828

47
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4. - DateofLease. The Lease s dated ds of April 28, 2006.

A .5.« Commencement Date The Com.mencement ‘Date of the Lease is as of .the date
i hereof or any later date upon whrch Landlord has acqulred fee s1mple title to the Premises. '

: 6. Term The initial term of the ‘Lease, unless sooner tenmnated pursuant to the
terms of the Lease, shall be for a period of eleven{11) years beginning on the Commencement
.+ Date and terminating and expiring at 11:59 p.m. on the date rmmedrately precedmg, the eleventh '
" . (11th) anniversary of the Commencement Date. S :

7. Nonce Pro}ubmng Constructlon or Mechanics Liens: Landlord desrres to protect
itself and its interest in the Premises and all portions thereof and improvements thereon against

the filing of mechanic’s liens. Accordingly, Landlord hereby provides notice: that all leases
~ (including the Lease) entered into for the rental of premrses located within or upon the Premises

contain the fol]owmg language

Landlord’s interest in the Premises shall not be subjected to liéns of any nature by
. reason of Tenant’s construction, ‘alteration, renovation, reparr, restoration, or

- reconstruction of the Improvements or any improvements on or in the Premises,

. or by reason of any other act or omission of Tenant (or of any person claiming by,
through or under Tenant) mc]udmg, but not limited to, construction, mechanics®
‘apd materialmen’s liens. All persons dealing with Tenant are hereby placed on
notice that such persons shall not look to Landlord or to Landlord’s credit or
assets (including Landlord’s interest in the Premises) for payment or satisfaction -
of any obhgatrons incurred. in connection . with the construction, alteration,
renovation, repair, restoration, replacement or reconstruction thereof by or on
behalf of Tenant. Tenant has no power, right or authority to subject Landlord’s
' mterest in the Prennses to any mechamc sor matena]men s hen or claim of hen

8. Tenant s RJght of First Oﬂ'er Landlord and Tenant hereby provide notice that
Landlord has granted and does hereby grant, to Tenant a right of first offer to purchase the
Premises in the event of a proposed sale thereof by Landlord, upon oertam terms and condmons
. as more partxcularly set forth in the Lease

9.' . Tenant’s Option to Purchas ' Landlord and Tenant hereby provrde notice that, ,
Landlord has granted, and does hereby grant, to Tenant an option to purchase the Premrses upon '
certain terms and conditions as more parhcularly set forth in the Lease

. 10. . Subject to Tri-Party Agreement. This Memorandum of Ground Lease is subject |
to that certam Ground Lessor Tri-Party. Agreement (“Tri-Party Agreement”) eﬁ'ectrvely dated of
. even date heremth among Bank of America, N.A,, Landlord and Tenant. :

11. Pumose and Effect. This Memorandum of Ground Lease is made and executed
by the parties hereto for the purpose of recording the same in the Public Records of Collin
County, Texas and 18 subject in each and every respect, to the rents and other terms, covenants

&
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and conditions of the Lease, bearmg even date herewith, between the parties hereto and thls .

Memorandum of Ground Lease is executed and delivered with the understanding and agreement

that the same shall not in any manner or form whatsoever, alter, modify or vary the rents and '
" other terms, covenants and condxtlons of the Lease bearing even date herewith between the

partxes hereto.

k [Sighbiﬁres on following jmges.]

49
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IN WITNESS WHEREOF the partles hereto have caused this mstrument to be executed |
under seal as of the day and year first above wntten. , _ _

LANDLORD: . MSRESS m DALLAS CAMPUS L P.,
~  aDelaware lumted partnershxp

By MSRESS HI Da]]as Campus GP LLC
its General Parmer

By: _
. Name: Andrew Bauman
- ~ Title: Vice President -

STATE OF NEW YORK
CITY OF NEW YORK N _
" Onthisthe__ dayof . ., 2006,beforeme, - , the
. undersigned officer, personally appeared Andrew S. Bauman, who acknowledged hlmself to be
_ the Vice President of MSRESS I Dallas Campus GP, LLC, the sole general partner of
. MSRESS I Dallas Campus L.P., a Delaware limited partnership, and that he, as such Vice

" President being, authorized so to do executed the foregoing instrument for the purposes therein
' contamed by sxgmng the name of the corporatlon by her/himself as such oﬁcer ' -

Notary Public, State of New York
T . _ o . . - Printed Name: )
(NOTARY SEAL) . e ~ Notary Commission No.:

‘ S o - My Commission Expires: .
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. TENANT: |
" DALLAS CAMPUS, LP, aMaryland limited

 partnership

By' Dal]as Campus GP, LLC a Maryland
o hmlted liability company '

By: . ‘Enckson Retirement Commumhes,
. LLC, a Maryland limited liability -
company, its Sole Member :

By:

Gerald F. Doherty,
Executive Vice President and
General Counsel

_ STATE OF MARYLAND
'COUNTY OF BALTIMORE

Lo On this the ___ day of" -, 2006, before me, the undersigned officer, personally
- appeared Gerald F. Doherty, who acknowledged himself to be the Executive Vice President and
.General Counsel for ERICKSON RETIREMENT COMMUNITIES, LLC, a Maryland limited
liability company, as Member of Dallas Campus GP, LLC, a Maryland limited liability
company, General Partmer of DALLAS CAMPUS, LP, a Maryland limited partnership, and that
he, as such Executive Vice President and General Counsel bemg authorized so to do, executed
. the foregoing instrument for the purposes therein contamed by signing the name of thecompany .
~'_by ‘himself as such oﬂicer . '

‘Notary Public, State of Maryland

- (NOTARY SEAL) - : ‘
Sy ~ Printed Name
_ Notary Commission No.: _
My Commission Expires:

'
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Exhibit A to Memprhndujn of Ground Lease .

Legal Desé_r_ipﬁon ‘




——

- Case 09-37013-sgj11 Clalm 1- 1 Part 5 Filed 02/24/10 Desc EXhlblt Cto Schedule
A . ' Page 64 of114

EXHIBITE
THIRD PARTY DOCUMENTS

1. Management and: Marketlng Agreement dated November 30, 2005, between Facxhty‘

Tenant and Erickson Retirement Communities, LLC, as manager, or any replacement thereof,

together with any and all ancrllary documents relating thereto (the “Management and
- Marketing Agreement”) .

2. Hi ghland Sprlngs, Inc. Master Lease and Use Agreement dated as of November 30, 2005
g and entered into by and between Tenant and the FacrhtyTenant (the “Community Lease”).

3. ' Community Loan Agreement dated as of November 30, 2005, between Facility Tenant
- and Tenant (the ‘““Community Loan Aoreement”) (the ]oan bemg made pursuant thereto being
. referred to as the “Communlty Loan . :

4. Deed of Trust, Secunty Agreement and Fxxture Filing (Community Loan Mortnage).
dated as of November 30, 2005, from Tenant for the benefit of Facility Tenant, and securing the .
-Community Loan (the “Community Loan Mortgage™), and all other documents evidencing,
securing or affecting the Community Loan (all documents relating to the Commumty Loan bemg
together referred to as the “Commumty Loan Documents") o

. 5. Second Amended and Restated $58, 000 000 Loan Agreement dated as of Apnl 2006
:among Tenant, Bank of America, N.A., as agent for the lenders thereunder, and the other lenders
party. thereto (“Construction Lender”), for a senior secured revolving line of credit in the
“amount of Frﬁy-Elght Million Dollars {$58,;000,000) (the “Construction Loan”), which
- Construction Loan is evidenced by one or more Revolving Loan Notes by Tenant in favor of the
Construction Lender, and which Construction Loan is secured . by that certain Open-End
‘Mortgage, Assignment of Rents and Leases, Security Agreement and Fixture Filing, dated

* November 30, 2005, by Tenant to Construction Lender (to which Landlord’s fee interest shall be :
" subordinate) and a pledge of ERC’ s partnershrp interests in Tenant, as such documents may be

amended, modified or restated. _

. 6.  Working Capltal Loan Agreement, dated as of November 30, 2005 between Tenant and
_ Facility Tenant together with any and all ancﬂlary documents relatmg thereto (the “Working
Capital Loan Agreement”) _

7. Hrghland Springs Deve]opment Agreernent dated as of November 30, 2005, by and o

- between Tenant and Guarantor, or any replacement thereof, together with any and all ancillary . .
.documents relating thereto (as such documents may be amended, modified or restated, the -

" “Development Agreement”) . 4 .

8. Forms of Agreements BetWeen Owner and Contractor and Owner and Axchitect and all
other construction-related . contracts relating to Highland Springs between Tenant and its
development and construction managers and Erickson Constriction, LLC, and/or any other
archltects and general and other contractors now or hereafter provrdmg design, development or -
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' construction services relating to development of the Proj ect together with any and all documents
. relating thereto (“Construchon Services Agreements”).

9; ' The Prormssory Note dated May 25, 2005 from. Tenant to the Board of Regents of the
Texas A&M University System (“TAMUS"), the Deed of Trust dated May 25, 2005 from -
. Tenant to the named trustee for the benefit of TAMUS and any documents relatmg thereto
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| EXHIBIT F
- 'SINGLE PURPOSE ENTITY REQUIREMENTS

~ Tenant or its asmgnee shall throughout the Tcrm hereof do all thmgs necessary to-
continue to be and remain a Single Purpose Entity (including without limitation, if Tenant is a
partnership, insuring that each General Partner of Tenant continues as a-Single Purpose: Ennty
. and shall not amend its Articles of Organization or Operating Agreement, or if Tenant is a
"+ corporation, ‘that Tenant shall not amend its Articles of Incorporation or Bylaws, or if Tenant is a
- limited liability company, Tenant shall prevent any Member manager of Tenant from amending
such Member’s Articles of Organization or Bylaws or other formation documents). For purposes
hereof, “Single Purpose Entity” shall mean a person, other than an individual, which (a) is
formed, organized or reorganized solely for the purpose of holding, directly, the-leasehold
interest in the Leased Property and-undertaking the activities in respect thereof as contemplated
under the Lease, (b) does not engage in any business unrelated to the Leased Property and the
- Permitted Use thereof under the Lease, {c) has not .and will not have any assets other than those.

related to its interest in the Leased Property and has not and will not have any indebtedness other.- ' .'

‘than mdebtedness contemplated or as permitted under the Lease or otherwise incurred in the
‘ordinary ‘course of business, (d) maintains its own separate books and records and its own
accounts, in each case which are separate and apart from the books and records of any other any -
‘individual, corporation, partnership, joint venture, limited hablhty company, limited' ‘liability,
partnershlp, association, joint stock company, trust, unincorporated organization, or -other
-organization, whether or not a legal entity, and any governmental authority (“Person”), {e) holds
" jtself out as being a Person separate and apart from any other Person, {f) does not and will not
‘commingle its funds or assets with those of any other Person except as required under any of the
Third Party Documents, (E) conducts its own business in its own name, (h) maintains separate
financial statements, (i) pays its own liabilities out of its own funds, (j) observes all limited
liability company formalities, partnership formalities or corporate formalities, as applicable, (k)

maintains an arm’s-length relationship with its affiliated Persons, (1) does not guarantee or -

- otherwise obligate itself with respect to the debts of any other Person or hold out its credit as ,
being available to satisfy the obligations of any other Person except as required or expressly
authorized under the Lease, (m) does not acquire obhgatlons or securities of its partners,

" members or shareholders, (n) allocates fairly and reasonably shared expenses, including without -
limitation, any overhead for shared office space; (if any), (o) uses separate stationary, invoices

"and checks, (p) except as required or expressly authorized or contemplated under the Lease and
the Third Party Documents, does not and will not pledge its assets for the benefit of any Person
other than Landlord or make any loans or advances to any other Person; (q) does and will correct

~ any known misunderstanding regarding its separate identity, and (r) mamtams adequate capital in

~ light of its contemp]ated busmess operahons

In addition to the foregoing, and conmstent w:th the Smgle Purpose Enhty reqmrements -

hereof, Tenant covenants and agrees that throughout the Term hereof, Tenant shall not (i)
voluntarily file or consent to the filing of a petition for bankruptcy, insolvency, reorganization,
assignment for the benefit of creditors or similar proceedings under any federal or state
- bankruptcy, msolvency, reorgamzatlon or other similar law or otherwme seek any rehef under

55




Case 09-37013-sgj11 Clalm 1-1 Part 5 Ftled 02/24/10 'Desc Exhlblt C to Schedule
L R . ‘Page 67 of 114

a.ny laws re]atmg to the relief of debts or the protcctxon of debtors generally; (n) merge: mto or
consolidate with any Person, or dissolve, terminate or liquidate in whole or in part, transfer or
otherwise dispose of all or substant]ally all of its assets (except as permitted herein) or convert to -
another type of legal entxty, without in each case Landlord’s consent; (iii) own any subsidiary, or
make any investrent in, any Person without the consent of Landlord; (iv) maintain its assets in
- such a manner that it will be costly or difficult to segregate, ascertain or identify its individual
. assets from those of any partners, members, shareholders, principals and . affiliates of the
Partnership,.or any general partner, managing member, principal or affiliate thereof or any other
Person; or (v) become. msolvent or fail to pay its debts and hablhtles ﬁ'om its assets as the same -

- shallbecome due..
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EXHIBIT G
BALANCE TEST

For purposes of this Lease “B alance Test” shall mean the detemunatlon, made as of any date,
for the Pro_]ect, as to whether - _

. (1) the sum of (a) the Pro_]eeted Remmmng Entrance Deposnts and (b) amounts he]d
in the Reserves : _ . :

exceeds

(i) the sum of (x) the projected cost to complete constructlon and development of the

" Project as of the date of determination, taking into account anticipated cost increases and general .

inflationary trends; carrying costs through complenon of .the Project, including; without

' limitation, debt service on Permitted Moﬂoages and payment of Rent (including any Additional

- Rent); and projected absorpt]on of units in the Project based on current market environment for - -

units of the type offered in the Project and long-term residential mortgage rates, as the same
relate to the market demand for residential real estate; (y) the Landlord’s Original Investment, ‘

and (2) the Project Balance Test Coverage Amount. L

 The pro_]ected cost to complete construction and development of the Project shall be
determined based on all the facts and circumstances at the time of the determination, but in any
. "event sball be no less than the projected costs to complete construction and development
reflected in the Development Plan as then in effect as reflected in the Development Agreement
- .as amended from time to time, including specifically the Phase Budgets and Phase Forecasts plus
the aggregate “Unallocated Expense Summirjes and Forecasts”, as such term is deﬁned
- therein. :
“The followmg deﬁned terms shall apply for purpeses of the foregomg

s “Project Balance Test Coverage Amount” shall mean an amount, determined as of any

.. date, equal to (A) $21,000,000 reduced by (B) the sum of the amounts set forth below with . .
" respect to each of the resuiennal buildings in the Project which, on or before the date of
. deteriination, have been leased to the Facility Tenant pursuant to the Facility Lease; provided,
. however, that the Project Balance Test Coverage Amount shall at all tlmes be no less than
L $9 000,000. The amounts descnbed in clause B) above are as fol]ows ‘

Reductxon in Pro_‘ect

- Building Rel‘efence “Balance Test Coverage
‘ » Amount
Residentisl Building 11 51,200, 000
Residential Building 1.2 g 200,000
kesidentiat Building 1.3 1,200, 000
Residential Building 14~ 1 200,000
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Residential Building 2. 1; " 1,200,000 .

'Resndentlal Bmldmgzz. . 1,200,000 -

AResxdentlaleldmg 2.3 | | : 1,200,000 =
" Residential Building2.4 11,200,000
'..‘Ex'tendeanre'l L 1,200,000

' Extended Care2 R i;zbo;ooo
“:Total o '. 12,000,000

‘ “Pro;ected Remmning Entrance Deposnts” shall mean the entrance depos1ts p!'O_]BCted
to be received by the Facility Tenant and loaned to the Tenant pursuant to the Community Loan
Agreement (specifically excluding any portion of the entrance deposits received by the Facility
Tenant and delivered to a Permitted Mortgagee which are not projected ultimately to be received
by the Facility Tenant and loaned to the Tenant pursuant to the Community Loan Agreement)
based on entrance deposits for similar type units which have been sold or settled as of the date of -
determination and other applicable assumptions reflected in the proforma development budgets
included in the Development Plan and the Phase Plans then in effect aﬁ'echng the projected
entrance deposn to be recexved for the Pro_] ect. ‘

““Reserves” shall mean the applicable Reserves of the Project, as the term “Reserves" is
defined in Tenant’s Operatmg Agreement , :
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- EXHIBITH |
:'I-‘ENANT ESTOPPEL CERTIFICATE .
THIS TENANT 'S ESTOPPEL CERTIFICATE (“Cemﬁcate”) is glven this __.day of .

; by DALLAS CAMPUS, LP, a Maryland limited partnership (* “Tenant”)
in favor of MSRESS DI DALLAS CAMPUS LP,a Delaware limited partnershrp ‘(“Landlord")

- RECITALS

A. . Pursuant to the terms and conditions of that certain Ground Lease Agreement (“Lease”)

dated April 28, 2006, Landlord leased to Tenant certain Premises in Dallas, Collin County, Texas .

’ (“Leased Prexmses ), which Leased Prennses are more partlcularly descnbed in the Lease.

B Pursuant to the terms and condmons of the Lease, Landlord has requested that the Tenant
execute and dehver this Certificate with respect to the Lease. - :

NOW THEREFORE in consxderatlon of the above premrses, the Tenant hereby makes
the following statements for the beneﬁt of Landlord: .

. 1_ - The copy of the Lease and all arnendments 1f any, attached hereto and made a
part hereof as Exhibit A is a true, correct and complete copy of the Lease, which Lease is in full -
"force and effect as of the date hereof, and has not been modrﬁed or amended.

2. The Lease sets forth the entire agreement between the Landlord and the Tenant:
Telating to the leasing of the Leased Premises, and there are no other agreements written or oral,
relating to the leasing of the Leased Premises. _

‘ 3. There exist no uncured or outstanding defaults or events of default under the -
Lease, or events which, with the passage of time, and the giving of notlce or both, would bea
‘ default or event of default under the Lease. :

4. No nohce of termmat]on has been given by Landlord or Tenant w1th respect to the
Lease. - : o

5 All payments due the Landlord under the Lease through and including the date - .
hereof have been made, including the monthly mstallment of Base Rent (as defined in the Lease) ‘
for the penod of : to in the amount of 5 .

6. Asof the date hereof, the annual Base Rent under the Lease is

7. There are no- dlsputes between the Landlord and the Tenant with respect to any -
renta] due under the Lease or with respect to any provision of the Lease. s
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- 8. o The Tenant represents and warfants that (a) all conditions and retjulrements tobe -
undertaken by Landlord under the Lease have been completed and complied with, and (b) Tenant
- has no offsets, counterc]auns or defenses with respect toits obhgatlons under the Lease ' :

'9.. The Tenant understands and acknow]edges that Landlord is relymg upon the
- representations set forth in this Cernﬁcate, and may rely thereon in ‘connection. w1th the

’assxgnment of the Lease to

. IN TESTIMONY WHEREOF ‘witness the mgnature of the Tenant as of the day and year -
- first set forth above. o A .

- DALLAS CAMPUS, LP aMaryland Imnted
‘ partnershlp _ ‘

. By .Da]las Campus GP LLC, aMaryland
- limited liability compa.ny '

By: .‘ EricksonRetirement Communities,
~ LLC, a Maryland limited liability.
company, its Sole Member

By
© Gerald F. Doherty,
Executive Vice President and
- General Counsel
| STATE OF MARYLAND - -
- COUNTY OF BALTIMORE
“On this the day of 20 before me the unders:gned officer, personal]y appeared

= who acknowledged himself/herself to be the Executive Vice - -
President. and General Counsel for ERICKSON RETIREMENT COMMUNITIES, LLC, a
' * Maryland limited liability company, as Sole Member of Concord Campus GP, LLC, a Maryland
‘limited liability company, as General Partner of DALLAS CAMPUS, LP, a Maryland limited
_ partnership, and that hefshe, as such Executive Vice President and General Counsel being
authorized so to do, executed the foregoing instrument for the purposes therein contamed, by
signing the name of the company by hlmselﬂherselfas such oﬂicer Coe ,

. ' . Notary Pubhc State of Maryland -

(NOTARY SEAL) - L Printed Name:
: o . o .. Notary Commission No..
My Commission Expires:
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(See Attgchgd.) o
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* DALLAS CAMPUS, LLC : : ’
DEVELOPMENT PLAN: PHASE L, II, }I! PROJECTED CASH FLOW

" - Sources S - ' ' ; o
NetRent : ’ e 672,000 . 4,420,000 18,419,000 20,711,000
pepolb o . ’ 145,858,000 150,350.000 186,428.0” 482,05::,@

'chl Inflow fl?llh ) 148,738,000 ju,mim : ?M.WIOOD 803l381|000

Costs! ’ . : :

Herd Costs ’ 83,764,000 76,056,000 " 86,488,000 zds.asum
Sof Costs: L o ) . » S
Archiischure o 3,185,000 8,370,000 3,206,000 9,741,000
Enginesaring T _ . 2,844,000 703,000 = £ . ".3,778,000

~ Foos & Permity ) o . 402000 230,000 ’ 859,000
BuBdera Risk 338,000 T 331,000 " 1,083,000

Doparimentsl . _ S 1 000 16,593,000 55,157,000
Towl Hord 8 Gofi Costs ;o d0DEUROOD’ 87263000 - 912.745,000 3987000

Land and Relslsd Expanses S . 20800000 . 4,400,000 . :
Conalruction Fees (1.5%) of HC ‘ . AT : . u.womg
Developmeni Faes : 3,745,000 6,800,000 13,484,000 .. 24,132.00
Retum on Prefered dfqug (mEc;R ¢ Loa St " " , az.oqg )
Interost on Construciion Loans ns . 12,186,000 . 14,835,000 4,908,000 29,039,000
Fhuncing Costa - . 1,140,000 160,000 120,000 1,440,000
Property Taxss o : 1,031,000 1.138,000 238,000 3,003,000 -
‘Copital expendilures : $00, o 375,000 600,000 1,375,000
Marketing Center FFSE Cost ) ) . . 4 gty
':Volilng (;‘.:pl'zavbl‘.::g’ CopalLoan . " 12,971,000 .- 1,704,000 - © 83,857,000
- Repayment o - : - 17,438, .
. Interes! on Working Coplta) - . ' : : { 000) ‘"'m'm
Insurance Resarve ) : 3,476,000 1.§63,000 L6 151 ouo
“Testing & Inspection . - 168,000 © 120,000 444,000

" Letter of Gradh Foes : . . . 0
S : . 2370000 2,811,000 " 8,184,000

Contingency
‘Ow Sido Legal Emmu -210,000 66,000 . 617,000

Yola! Other Development Costs o ' 63,742,000 tgiz’i;.ggg 8,095,000 115,540,000
Yotal Costs i L ATI047,000 . 144,408,000 120,824,000 - 438,877,000

NolCash(Detcl) , . (26008000 13,372,000 81,021,000 87,454,000
CunvabraCash o (22080000 1357.000) 67484300 67484000
" Equiy Partner : _ .. TEOO000 17,600,000 . '

Asspmptiony

{1) Phases ' ’
. Phese | - canslsls of MAPL, MCiO CB10, Onslle SW10, GH10, RB114 through RB 14, Putlng Gargego V' andcarpom (Nm).

Phese Il - conaists of SW20, W40, CB 20, RE21 through RB 24, RG 10 (ECC1), BRSO, Carpurts (NHZ),
Parking Geraga 2, MB 10, and Caﬂ {Trenaitional Spaoe),
Phoge Il - consista of 5W0, CB au. RB 31 through RB 34, RG 20 (ECC2), Chapel, ER 10, BR 20, Poriing Gmgo 3,
md Carpmu {NH3).
(2) Costs 7 Nat Rent !
Al cosly ere pllocaled based on the prejscied construction tomplefion for Lhe last Restdentel Buliding th each nalgrborhood.

Phase |- May 2009
Phase 1) - November 2012 - . .
Phate il - Junuery 2018 : r

(3) Entrance Doposits ' '
Ear): phau lu\nl [ndudal sl daposits recalved upunii lho ﬂnal deposh for each Ruld:ntlal Buliding h a neighborhood, .
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. EXHIBIT J
" DEVELOPMENT PLAN.

(See Attached,) -
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'DALLAS CAMPUS, LLC
DEVELOPMENT AGREEMENT
. Exhibite
Davqlogment Plan N

! Phase Forecasts
.Schedule of Estimated Completlon Dates -
Schedule of Entrance Deposits ,

- V. Phases | Through Ili Projected Cashﬂow _
V. . Marketing Proforma : '
Vi. SitePlan-

“VII. Unallocated Expenses Foracast

‘May 6, 2005
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DALLAS cmpus. uwe °
SCHEDULE OF ESTIMATED COMPLETION DATES
PREPARED: MAY 8, 2008

. ) * Constr, Substanllally
Project : Start : Completsd
Maslerptan t Sop-08 :
Markellng Centor kay o Feb05 -Mar-0§
. {Offslle Improvement o . Jul-0§ NA
Sitework 1 : Aup-05 NA
Galshouse o . . Jon-0B
Sep-08
Gep-08 .
: " Sep-08
Parking Garege #1 (NH1) . . _ Sep-08
Residenttal Buliding 1.2 : ' : un-o7
Carports (NH1) R - | Sop-06
" |Resldentlal Bulding 1.3 - | - Mar-08
Parking Garage #2 (NH2) R : . Jul-0B
Realdential Bullding 14 . ' . * . Sep-0B
Residentisl Bulding 2.1 ) . - Juk0p
Carports (NH2) : A - Jul-08
Parking Garage 3 (NH3) . 1 Sep-13
Carports (NH3) . Sep-13
BR 1.0 (RB 1.2 to RB 3.1) N . Bep-12
BR2.0(CBS.0to RB32) - ) 1 . Sep-13
Shework 2 (includes NH2) ~ . NA
- |Residentlsl Buliding 2.2 - . 1 - Sep-00 .
Extended Core Phase 1 ) : Mar-11
'ensomazuosccﬂ' _ - Mar1t
Community Building 2 0 ' e
_IResidential Biliding 2,3 - ‘ . Mar-14
Tranaiione) Spaces _ : T Juk0e
Residential Building 2.4 - - Mar-12 |
Residential Bullding 3.1 . _ _ Sspi2
Residentinl Bullding 3.2 T Sep-18 -
Chapsl ’ | . Sep-14
Malntenance Buliding S Sep-12
Sitework 3 (Includes NH3) -~ - NA
Residentia) Bullding 3.3 . o B . Sep:14
Communily Bufiding 3.0 Sep-12
Resldenlal Bullding 3.4 . : . ~May-16
-|SHework 4 ) : . E NA
Extended Care Phass 2 . F ) .May-15

§

.
c_.o"cn‘i-o-uacotvn-acc'q

:lllll
-

-]

@,

§§1 -ga |'|

TOTAL UNITS
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" Dallos Campus, LLC
Development Plan
Schedule of Enfrance Deposiis

Resldentlal Bullding 11
_ Opening Dete
Base Yiér .
2006 . . :
Deposit § RB 1.4 RB 1.1

. { eporl : . : . Lo
1BR " Brighton C1 _ . 147,000 12 < 1,764,000 .
. Large 1 BR Dover 03 179,000 10 - 1,790,000
Lerge 1 BR Fremont cs 187,000 . 935,000
Large 1 BR1.5B - Fremont. C4.5 . 195,000 " 780,000
Large 1 BR : Dawson c8 - 180,000 640,000
1BR 1B & Den" . Georgetlown D1.5 214,000 642,000 .
1BR & Den Gliberd D2 . 208,000 - 824,000
1BR 1B & Den Gilbert - D2m : 214,000 858,000
1BR&Den - Glendale Ds. . 228,000 - 1,140,000
18R, Den, 1.58 Griffin - D8 . - 231,000 - 1,155,000 °
2 BR-18 ’ Flagstsff E1 208,000 - 1,040,000
2 BR-18 B Fetrmont E2 : 216,000 © 2,180,000 .
" 2BR-1B Harrison 4 231,000 2,541,000 -
- 2 BR-{1-1/2)B , * . Frankin - €35 . 230,000 - 820,000 -
2 BR-(1-1/2)B . Hestingg  E4 245,000 2,205,000 .
1BR-{1-112)BW/SR Heritage .= = H2 275,000 550,000
2 BR-(1-1/2)B Jerkin H3 . 282,000 1,128,000
28R-2B Kingston F3. 284,000 1,420,000
2 BR-2B . Oxlord F5 i 276,000 3,312,000
2 BR-2B wilth Den Worthington . F8 - 290,000 2,030,000
2 BR-2B Jackson . G : - . 287,000 2,670,000
Lerge 2 BR-2B o Manchester ¥4 315,000 3,150,000
Large 2 BR-2B w/SR Patterson - ¥12 . 374,000 1,870,000
Large 2 BR-2B w/SR Lencaster H . 354,000 1,062,000
Lamge 2 BR-2B w/SR " Wellington J2 366,000 1,830,000
Large 2 BR-2BW/SR - Wyeth 46 T 366,000 1,484,000
Large 2BR-2BW/SR -~ = o 0d7 . ‘ 341,000 341,000
-‘lerpe 2 BR-2B Wiliemsburg K1 - 394,000, 4,870,000

Total: 42,108,000

nesrnvaI3Ndrnsvostdaonsswean

e
<

Amentities o . o _ : I o
. . : 25% of Units * $5,000 - 208,750
- - | T 167 - 208,750

Total wlih Amenilies " 42,317.750

Projected oeposns without Ameriitles (Inﬂaled) o C000% 42,108,000
Total Amenilles 2 : 208,750
~ _ o0 42,317,160

Total Projected Daposits
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;.Dall'ao Campus. Le
Development Plan
Schedule of Entrance Deposits

Resldential Bullding1.2

. Opening Date S undT
Base Year
o o 2008 . o
o ‘ _ Deposit$ - RB12 RBY.2
Unif categorips: - : ’ : ' , B
4BR - s Brighton C1 147,000 4 688,000
Large1BR . Dover c3 : 178,000 . 10 1,780,000
Large 1 BR B - . .Fenwick c7 _ 180,000 - 1 '180,000
" Lerge 1 BR . Dawson . o} . : 180,000 4 720,000
Lerge 1 BR-(1-1/2)B Hamllton G10 .- 207000 4 828,000
" 1BR&Den - - Georgetown DY . 200,000 12 2,472,000 . -
1BR1B8&Den Glbet ~ D2m- . 214000 5 1,070,000
1BR&Den - . Glendale. . D& - 228000 8 1,824,000
. 1BR, Den, 1.5 Grfin . DB 231000 4 " 924,000 -
2 BR-1B Falrmont - E2 218,000 14 3,052,000
- 2B6R-1B : Frankiin E£3 T 222000 4 888,000
© 2BR-1B - _ .~ Hemson = G4 . 231000 13 3,003,000 -
2 BR{1-1/2)B’ * Frankiin . Bas - ¢ 230000 & 1,150,000 .
* 2BR<{1-1/2)B : Hastings E4 . 245000 4 . 880,000
2 BR-(1-1/2)8 T DE4s <. 245000 4 980,000 -
. 2BR2B ~ o Hawthorne - F2 ' 264,000 8 - 2,112,000
2BR-28 . L Kingston 3 - 1264000 8. 2,556,000
2 BR-2B i Oxford ‘F5 ..278,000 4 1,104,000
2 BR-2B with Den Worthinglon -~ F8 o 280,000 ) 2,610,000
2 BR-2B- Jacksen - GB - 287,000 16 " 4,272,000 -
.Large2 BR-2BW/SR .. Patierson F12 - T 374000 0 9 3,366,000
.Large-2 BR-2B w/SR - . Wyeth JB . 366,000 4 1,464,000
Larpe 2 BR-2B w/SR ‘ 047 . .' 341000 6 2,046,000
Large 2BR-2B Wiliamsburg K1 . 422000 6 2,110,000
‘ Total: _ ' ‘ e 168- 42,085,000
Amentities o ' ' :
: ‘ 25%0f Unlls*$5,000 . 25% .. 207,500
S : 7166 | 207,500
Total with Amenmes ' - : 166 42,296,500
Projected Daposus wIthoulAmenmes (Innaled) B - 3.00% 188 43,351,670
Total Amenities B _ — 207,500..
Total Projected Deposits o C . 43,659,170

RBV2
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: Dallas CampUS, LLC
_ Development Plan
- Schedute of Entrance Daposits
Residential Buliding 1.3 ,
Opening Date .. MarDB
- Bese Yoor
2006 - :
N : quuslts RB13  RB13
"1BR . . . Brighton c1 147, 000 8 735,000
Lerge 1 BR , Ellicott - e 180,000 4 © 720,000
. Lerge1BR . " Dover - C3 ~ 176,000 4 - 716,000
~ -Large 1 BR Fremont c4 167,000 4 748,000
. Large 1 BR h Dawson .~ C8 _ - 180,000 3 - 540,000
. Large 1 BR-(1- 1/2)5 Hamilton G10 207,000 4 628,000
{BR1B & Den - - Georgelown D15 214000 6 1,712,000
1 BR & Den A CGlbet = -~ D2 208,000 8. 1,648,000
1BR&Den . Glendaie D5 - 228000 4 - £12,000 .
. 1BR, Den, 1.5B Grifin - D8 231,000 2 - 462,000
2BR-1B . - Flagsteff ~ E1. - 208,000 4. 832,000
-2BR-1B. ' Falrmont - E2 , 218000 ¢ 1.962,000
2BR1B - - ; Hamison ~ G4 © . 231,000 10 2,310,000
.2 BR{1-1/2)B - Frankin . E3.5 230,000 . 4 ' 920,000
- 2BR{1-12)B - ~ Hastings €4 245000 8 1,860,000
2BR-2B Kingston - F3 - 284,000 4 1,136,000
'2BR-28 Jackson G6 . 267,000 10 2,670,000.
Large 2 BR-28 w/SR Palersan  F12 - 374,000 4 1,486,000
- Large 2 BR-2B W/SR Lancester  H1 354000 8 2,832,000
Large 2 BR-2BW/SR *  Wyeth . JB' 366,000 2 732,000
Large 2 BR-2B wiSR 0J7 - - 341000 2 682,000
Large 2 BR-2B : Willlamsburg K1 422,000 4 - 1,688,000
Total: 115 28,241,000
Amentitlps - S . T ' o
a R A 25%ofUnlis*$5000 ~ ° 26% . 143.750
' v o : 118 143,750
 Tolsiwilh Amenities ' : 115 28,384,750
Projected Deposits wllhoul Amenities (Inflated) = - 6.09% 115 29,960,877,
Total Amenlties _ 143,780 -

Total Projectadbeposm o 30,104,627 -

ABL.Y

......
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. Dallas Campus, LLC
Development Plan
Schedule of Emrance Deposlw
Resldential Bu!ldlng 14 .
Opening Date _ -+ Sep-08 .
' ' Baso Yenr
o Deposit$ ° RB1.4  RB 14
1BR’ ‘. Brighlon c1 147,000 10 1470,
Lage1BR = - "Dover . ca . i '1_79:000 -8 '1:811:833
. Large 1ER , - Fremont . - C4 ©o. 187000 4. 748,000
Large 1 BR . Fenwick -~ ©7 - {80,000 2 380,000
_Large 1 BR . Dawson c8 480,000 2 360.000 '
1 BR 1B & Den ‘Georgetown D15 . 214000 4 858,000
1ER&Den - Gibel D2 - . 208000 3 618,000
1 BR, Den, 1.58 Gbson = - DBS 216000 4 . BB4,000
2BR-1B Fallslon - Eim . 203000 4 . 812,000
2 BR-1B Famont  E2° . 218000 7 1,528,000
2BR-1B _ Hemlson G4 . 231,000 - 10 2,310,000
2'BR{1-1/2)B .. Frankin . . E35 .. 230,000 4 . 20,000
2 BR{1-1/2)B " Hastings €4 .. 245000 17 ' 4,185,000 .
2 BR{1-1/2)B Jenking HY 262000 3 - - B45.000 -
2 BR28 | Kingston -~ Fa 284000 8 2,272,000
- 2BR-28 . _ Oxdord F& - 278000 & 1,380,000
2BR-2B : Jackson G6 - 267,000 °10 2,670,000
Large 2 BR-2B Manchester _ Fé . 315000 8 2,520,000
Lerge 2 BR-2B Lexinglon M4 . .3480000 2 698,000
Lerge 2 BR-28 w/SR - edr T 30 3 1,023,000 °
. Total; ' - , ' 119 28,020,000
Ame mentlitias . C o o . o ' :
T 25% of Units * $5,000 ~ 5% . 148,750 .
- : 118 148,750

" Totsl with Amenities 118 28,177,750 .-

. Projected Deposits withoist Amentlies (Inflsted) - . eos% - M9 20735860
Total Amenllies _ . 148750
, o : 25,884,716

* Total Pr_o]actqd Daposits

Re1e
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‘Dallas Campus, LLC
" Development Plan
Scheduls of Entrance Deposits
Residentlal Buliding 2.1
‘Opsning Date T Ju09
_Base Year
. | 006 .
' o v Deposit§. ~ RB 2.1 RB 2.1
1BR ' . Brighton c1 147,000 19 1817000,
~ Large 1 BR © Efiicott - €2 180,000 4 720,000
Large 1 BR Dover - €3 78,000 4 - © 718,000
Lerge 1 BR . . Fenwick cr .. 180,000 1 . 180,000 .
. Large 1 BR o Dawson - ' C8 180,000 - 3 540,000
Large 1 BR . . Easlon ci1 . 168,000 2 376,000
1BR & Den Georgetown D1~ . . 206,000 3 618,000
1BR 1B & Den _ Georgetown  D1.5 214,000 4 856,000
1BR1B&Den - Gilbert D2m . 214000 4 B56,000
. 1BR & Den Glendale D5 | 228,000 4 912,000
1BR, Den, 1.58 .‘ Griffin . DB . 231,000 4 924,000
2 BR-1B .- Felmom. B2 ' 218,000 10 . 2,180,000
2 BR-1B * Herrison G4 231,000 12 2,772,000 -
2 BR-{1-1/2)B . Hastings E4 : 245,000 9 2,205,000
_ . 2BR-{1-12)B © Jenkins . H3 . 282,000 2 564,000
R . . 2BR-2B Kingston- - F3 264,000 4 1,136,000
A . . . 2BR2B . Oxford FS5 : 276,000 8 2,208,000
" 2BR-28 with Den Worthington - F8 290000 - 8 2,320,000
2 BR.28" . Jsckson G6 267,000 17 4,539,000
Large 2 BR-2B w/SR Lancaster  HY T 354000 4 1,416,000
lerge2BR-2B.  Lexinglon M4 349,000 2 698,000
Lorge 2 BR-2B w/SR Wyeth  J8 366000 2 - 732.000
Large 2 BR-2B /SR T ear 341,000 2 682,000
Largs 2 BR-2B . Willamsburg " K1 - 422,000 4 1,688,000
Total: .. ___128__31457.000
K © . . 25%of Units * $6,000 25% 160,000
| : ' - 128 . 160,000
Totat with Amenmes 128 31,697,000 -
Projected Deposlls without Amanillas (Innated) f 9.27% 128 - 34,373,813
Totsl Amenities : . : L 160,000
. 34,633,873

" Total Projected Deposits
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Dallas Campus, LLC
Development Plan -
Schedufe of Entrance Deposiis
Residential Buliding 22 - o
Opening Date . : - Sep-08- -
Base Yoar
| .2008 "
. Deposit § RB22 RB 2.2
- Ynlj oS . ‘ . ] ] y
18R . . . Brighton c1 147,000 41 - 1,617,000
1BR - .. Bradford - cs - .137,000 4" . 548,000
- Large 1 BR - Eflcatt - C2 ~ . 180,000 1 . 180,000 -
Lerge 1BR . " Dover . €3 179,000 4 716,000
Lerge 1BR : Fremont  C4 - 187.000 6. 1,495,000
‘lerge1BR. . . - Dawson = T8 180,000 9 180,000
18R&Den = Georgetown DI . . 206,000 4. 824,000
1 BR & Den Glendale " D§ 228,000 4 912,000
2BR-1B Felmont = E2 218,000 4 © 872,000
2BR1B Frankiin £3 . 222000 4 868,000
2 BR-1B ' Harrison G4 - 281,000 3 693,000
2 BR-{1-12)B " . Frankin ©  E3S5 230000 4 820,000
2 BR{1-1/2)B . Hastings E4 © . 245000 17 4,165,000
. 2BR4{1-1)B . - ODE4+ ., 245000 1 - 245,000
2 BR-{1-172)B . Jenkins " H3 ' 282,000 2 §64,000
' 2BR-2B o Kingslon R 284,000 10 2,840,000
2 BR-2B © Oxord ~ . F5 . .216000 3 828,000
3 BR-2B with Den - OF6+ . 359,000 - 4 1,438,000 -
2BR-28 Jackson  GS : 267,000 6 1,602,000
Large 2 BR-2B w/SR Petterson’. ~ F12 - © 374000 5 1,870,000
Large 2 BR-2Bw/SR Lancasterr HY - 354000 & 1,770,000
Lerge 2 BR-28 . Lexinglon H4 . 349,000 2. ' 688,000
Large 2 BR-2B w/SR Washington  J3 : 386,000 5 4,830,000
lerge2BR28 -+ Willamsburg K1 - = 422,000 5. 2,110,000
' _Total: Y 117 20,804,000
Amentitles ' B
: 25% ofUnits*$5,000 . __ 25% - " 146,250
: 17 146,250
" Total with Amenmea o o . o 117 . 28,950,250
Frojectad Deposlls without Amenities (lnﬂated) o 8.27T% 117 . 32,567,638
Tolal Amenitles _ S : : 146,250 -
“Total Pro]eclad Deposlls 32,713,886 -

. RB22
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. Dallas Campus, LLC
". - Development Plan
Schedule of Entrance Deposits

Resldentlal Bullding 2,3 -
Opening Date
Base Yosr
: : ) . 2008 )
e DepositS .- RB 2,3 RB 2.3
" 1BR | o . OBrighton . 147,000
{ BR ‘Bredford i 137,000
. lLerge 18R Ellicolt ~ " 180,000
- Large 1 BR ) Dover - 478,000
Large 1 BR T Fremont ) _ - 187,000
Large 1 BR . Dawson ' 180,000
18R 1B& Den - - Georgetown R : . 214,000
18R 1B & Den _ Glibert < 214,000
1BR&Den Glendale . 228,000
‘2 BR-1B . : Falrmont : . 218,000
.2BR1B . Harrison o 231,000
2 BR-(1-172)B Frankiin . €3, _ 230,000
2 BR{1-12)B o Hastings . - 245,000
ABR{1-12)BW/SR *  Herilage _ 275,000
2 BR-2B' . . Kingston o . 264,000 .
2 BR-2B - Oxford ‘ : - 276,000 -
2 BR-28B with Den Monterey 250,000
2 BR-2B with Den Worthinglon .. . 200,000
2 BR-2B Jackson 267,000
Lerge 2 BR-2B : Manchester - 315,000
Lerge 2 BR-2BW/SR Lancester - ' . 354,000
Lerge 2 BR-2ZBW/SR. Wallington - . " . " 368,000
Large 2 BR-2B w/SR Washington ' 366,000 - 1,464,000
larpe 2 BR-2B Willlamsburg ‘ 422,000 ' 3,378,000

Towh - . 136 ___33,800.000

1,617,000
548,000
1,440,000
718,000
748,000
© 360,000
1,712,000
1,712,000
912,000
1,308,000
- 2,079,000
. 820,000
2,205,000
© 825,000
1,136,000
1,104,000 -
1,450,000
1,160,000
2,670,000
2,520,000
354,000
-+ 1,464,000

-h
-

naa-enaamahumh_oc&mmnaaco:.

25% of Unlts * $5,000 25% 170,000
: 136 170,000

Tota! with Amenities ‘ : } 136 . 33,570,000

Projected Deposlis without Amenlﬂes (Inﬂaled) : : . A' ' 38,183,464

Total Amenities 170,000
Total Projected Deposits . 39,353,464
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Dallss éampul, LLC
~ Development Plan
Schedule of Entrance Deposits

. Realdanllal Bullding 2.4
Opening Date

o RB 2.4 RB 24

. Unit cafegories: . . : i
1BR ‘ © . . brighton . g 10 . 1,470,000
Lerge1BR - . Elicott . 180,000 9. 1,820,000
Large 1 BR - . Dover _ 4 716,000
" Large'1 BR ' Fremont 4 748,000

Lerge 1 BR’ . Dawson : 2
Large 1 BR Esston e \ 5
. 4

]

6

7

Large 1 BR{1-1/2)8 - Hamlilon
1BR1B& Den Georgetown .
- 1BR&Den Glendale .
-, 2BR1B - Fairmont .
2BR-18B : Harmison - ' : 14
2BR{1-12)B . Frenkin 5 0, 8
2 BR-{1-1/2)B " Hestings " 245, 2
.2BR-(1-112)B , 4 © 245000 3
2BR-2B Kingston )
. 2BR-28 ’ Oxford . 5
2 BR-2B with Den "~ Worthinglon A ) 3
2BR-2B Jackson . f . 8 ¢
 Lerge 2 BR-2BwW/SR Lancaster ' 8 2,832,000

Teww - . 120 29,785,000 -

- Amentities - : ., . : - o
_ . 25% of Unlta * 5,000 25% © 161,260
: ) : . 128 . A 161250

“Tolal with Amenities 120 . 20.946.250

Projected Deposits without Amenities (infiated) A 8. _ 120 35564,848

161,250
35,726,088

_Total Amenlties
Total Projected Deposlul
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- -Dailas cgmbus. LLC
- Development Plan -
Schedule of Entrance Deposlls

Resldential Bultding 3.4
Opening Date
' Base Year
- 2008 i _
DopositS . RBS.1. RB 3.1

Unlt cstegories: * ' -
“4BR ‘ - . Brighton 147,000
. Large 1 BR © Dover - : 179,000
. Large 1 BR ) Fremont : o 187,000
-Lerge 1 BR : Dawson 180,000
Large 1 BR o Easlon . ‘ 188,000
- Lerge 1 BR-{1-1/2)8 Hamilton : 207,000
1BR&Den - Ceorgstown 206,000
1 BR & Den Glibert " 208,000
- 1BR1B&Den Gibert . 214,000
1'BR & Den Glendale . 228,000
1 BR, Dan, 1.58 . Grffin - 231,000
2BR-1B - Flagstel - . 208,000
' 2BR-1B . - Feimmont 218,000
2BR-1B . Frenklin . - L 222,000
<. 2BR-1B . T "Hamison - ' 231,000
2BR-{1-172)B " Haslings - : - 245,000
2BR-28 Oxlord = - : © 276,000
2 BR-2B with Den Monterey . ' 290,000
2 BR-2B . Jackson .. 267,000
Large 2 BR-2B - Manchester . 316,000
Large 2 BR-2B w/SR Patterson .. .- 374,000
‘Large2BR-2BwW/SR . - Lancaster . 354,000
Lerps 2 BR-2B Willismsburg ' 422,000

‘Total:

1,323,000
885,000 .
1,486,000 .
360,000
169,000
828,000
1.442,000
824,000 .
858,000
1,824,000
924,000
1,664,000
1.528.000 o
‘888,000 .
. 3,688,000
3,920,000
1,104,000
1,160,000 -
3,738,000
3,150,000
3,366,000
3,540,000
" 2,110,000

40,823,000

-t " . ot M
@oéaibhaaasu§uaaq§an@mn

2

. Amentities : ' - '
. 25% of Units * $5,000 203,750
~ © 203,750

‘ Tbtal with Amerities

- 41,026,750

Projectsd Deposits without Ameniies (lnflated) R ) A " aB744,787

Total Amenilles - 203750
Total Projected Deposits 20040547
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Page 99 of 114
( ‘
Dalles Campus, LLC
Development Plan
8chedule of Entrance Deposits
Residentlal Bullding 3.2 ) o
Opening Date . © . - Sep18 .
Bose Year .
Lo . 2008 . - - o
. : Deoposlt $ RB 3.2 RB 3.2
Unit categories: L ' : )
" Stdlo © .- T Avalon ' B4 108,000 2 212,000
1BR . . Brighton = . €1 . 147,000 18 2,352,000
_ Large 1 BR .- EMco®  c2 . 180,000 4 720,000
Lerge 1 BR Dover =~ €3 - 178000 4 716,000
- lLerge1BR - Fremont C4 - 187,000 8 - 1,486,000
" Lerge 1 BR Dawson ~ CB . .180,000 3 540,000
1BR1B&Den . . Geomgetown D1.5. - - 214,000 4 858,000
_ 1BR1B & Den . Glibel - . D2m ' 214000 4. 856,000
_ 18R & Dan _ Glendale . D5 228000 4 . 912,000 "
1BR, Den, 1.5B Griffin D8 - 231000 8 1,848,000
2BR1B - .Flagstaft ©  E1 " 208000 4 832,000
2BR-1B T Falmont  E2 . 218000 B 1,862,000 -
2 BR-18 _ " Mamison G4 231,000 12 2,772,000
"2 BR-(1-1/2)B , Franklin E35 L 230,000 4 . 820,000
: ~ 2BR{1-1/2)8 j Hastihnge - E4 245000 © 2,205,000
; P 2BR-2D , Kingston - F8 284000 9 2,558,000
L 2BR2B Oxford F6 276000 4 1,104,000
Co 2BR-2BwithDen - Worthinglon ~ F@ . 280,000 7 2,030,000
2BR2B Jeckeon ~ G8 267,000 12 3,204,000
Large 2 BR-2BW/SR - Lencaster - HY ' 354000 B 2,832,000 -
. lerga2BR2BW/SR . Wyeth .;s " 366,000 6 2,198,000
-Large 2 BR-2B w/SR : 7341000 .2 * 682,000
* large2BR-2B - Willlemsburg K1 .. 622000 4 1,688,000
’ Totat: - o . 147 __35481,000
-Ameontitiog C - o : -
_ © 25% of Units * $5,000 25% 183,750
S © 44T T 183,750
Totel with Amenties 147 35,674,750
Projected Deposlls whhoul Amenlﬂaa {inflated) . ’ 2200% . 147 43,648,453
Total Amenilles o ' ‘ 183,750
K 43,833,203 .

Totsal Projected Deposits
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bnllu Cempus, LLC
" Development Plan o '
- Schedule of Entrance Deposits

Residontial Bullding 3.3~ -

Opening Date S 599‘“ o
' Base Year
o , 2008 L
L Deposity - RB3.3 RB 33
1BR " Brighton c1 . 147,000 1 147,000
Lerge 1 BR Fremonl - C4 o 187.'000 4 748:000 )
" Large 1 BR Dewson  "CB "~ . 180000 3 - 540,000
1BR1B&Den . Georgelown D1.§ 214,000 10 2,140,000
1BR1B&Den Gibet - - D2m = 214000 .4 . 856,000 - -
“1BR&Den _ Glendale D5 - 226000 4 . 912000
" 1BR, Den, 1.58 . Grfin D8 .. 231,000 8 1,848,000
. 2BRB Felmont  E2 218000 10 . 2,180,000
" 2BR1B - Hardson =~ G4 231,000 . 4 " 924,000
2 BR{1-1/2)B Frankiin E36 - 230000 4 920,000
2 BR{1-1/2)B . Hastings E4 245000 6 1,470,000
2 BR-2B : Kingston  F3 284,000 10 2,840,000
2 BR-2B o Oxford F§ 218000 4 ° 1,104,000
2 BR-2B with Den " ©  Monterey . F6 - 280,000 4 - 1,160,000
2BR-2BwithDen . - Worthington  F8° 290,000 13 3,770,000 - -
. zeR2BTT ‘Jackson  G6 - 267.000 28 6,942,000
f i . ' v )
ot i . .LargeleR-ZB wISR ~ Wyeth J6 ) 366,000 4 1,464,000 -
' - Total: ’ o ' 118~ 28,965,000
o 25% of Units * $5,000 _ 26% - 148,750
_ | N 118 148,750
. Totel with Amenities : | : 118 30,113750
Projectad Deposlls without Amentlles (infiated S 2888% 19 37858765
Tolal Amenities o - C : .145:750 :

.Total Projected D'a.poslts,‘ o o . 35107516
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* Dallag Campus, LLC L IR B A o .
Development Plan . o o .
Schedule of Entrance Depoalts '

. Reslidentlel Bulldlng 3.4

OpeningDate - May-15.
‘ ' N Bsse Year .
o 2008 o
. Daposits RB3 a -
_infceregodgs' ' - . poslts R- 4 R8 ’.44
1BR P Brighton ct T 147,000 12 1,764
. Lerge 1BR . Dover . €3 178,000 4 '718,'833
- Lerge 1BR L - - Fremont . c4 © . 187,000 4 748,000
Lerge 1 BR Dawson - C8 . ' 180,000 2 360,000
 Lage1BR . Esston " ©11 . 1ggoo0 1 188,000
" Lerge 1 BR-(1-1/2)8 “Hamiton G610 . 207000 3 621,000
1BR& Den: Georgslown D3 . 208,000 7 1.442,000
1BR 1B & Den Geogetown D16~ 214000 3 . . 64200
1BR& Den - | Glbet - D2 206,000 - 4 824,000
1BR & Den - Glendels DS 228000 8 1,624,000
1BR,Den, 158 - Gifln - ps " 231,000 - 8 1,848,000
2BRB . - - Flegsa¥  E1- - oompo0 4 832,000
2 BR-1B , . Felmont  E2 . 218000 8 1,744,000 .
.2BRB_ , Hamson = G4 - . - 231000 20 4,620,000
2BR-(1-12)8 Frankin ~ E35 -~ 230,000 4 820,000
2BR{1-12)B Heslings ~ E4 . 245000 11 2,685,000
1 BR-{1-1/2)B wiSR Heritage . M2 275000 3 825,000
2BR2B . Kingston  F3 . 284000 & 1,420,000
2BR-2B Oxford "F§ .. 276000 4 1,104,000
2BR-2B ~ Jackson - *© @6 . . ' 267,000 6 1,602,000
Lerge 2 BR-28 wiSR Lancaster W1 34000 9 388,000
Large 2 BR-38 w/SR Y 2 . 341000 5 1,705,000
lerge 2BR-2B - Willmsburg K1 - - 422000 2,110,000
' Total; - o A' ' T30 33741000
Amentitles S o .
o : ‘ - * 25% of Unlls * $5,000 25% 175,000
. . : . 1§0 " 175,000
" Total with Amanlﬂea i40 33,916,000
Projected Daposuts wlthout Amenl!las (lnﬂated) . 36.48% 140 | 44,024,352
Tota) Amenities _ e 175000
o S 44,196,357

Total Projected Deposits

REJA
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: DALLAS CAMPUS. LLG
DEVELOPMENT PLAN: PHASE L, PROJECTED CASH FLOW
" gources . | EHA!EJ tmu . -EMEEJH - Joid

NetRent R " 872,000 ° 4,420,000 16,419,000 ‘

Deposts . 145685,000 . 150.355.000 186428000 ang'g;;'mgg
Total infiow of Cashh 148,738 000 184778000 201,800,000 603,381,000
Herd Costs ‘ ' B3784000 78 : . h
Howd Conta | 784, 1054000 60,488,000 249,338,000

Architscture ' o _ © 3185000 3,970,000 3,206,000

Englneering . 2644000 700000 - 432,000 ST
- Fees8 Pormlis T 402,000 230000 - 221000 ‘850,000 -
- Bulidera Risk 838,000 331,000 - 304000 1,083,000
Deparimental e : 18,572,000 16,593,000 18892000 ____£5/157,000
. . . : . :
Tolal Horg & Son Conts - 109,805,000 97,283,000 112,749,000 319,937,000
Land and Related Expenses 20 ' ‘ . ' '

Conatruction Fees (1.6%) of HC - 000 AD0. . e

Devclopment Feas 3,745,000 - 60 : : :

Devslopmert Feop Equg (’f,’é’ﬁc = o0 98,000 13,484,000 a,m.oo:

interost on Construciion Loan: ny - 12,186,000 - 11,835,000 4,008,0¢ :

Financing Costa 1,140,000 180,000 . '120,'8& : 4 '2-38%

Pioporty Taxes . : 18000 1.339,000 208,000 . - 31008,000

Capital expenditures : - 500,000 - 375000 500,000 1,375,000

Mmmp Center FFAE Cost 351,000 . T ' 351,000

Working Caphl Loan - 18382000 2671000 - 1,704,000 0 '

Workk CaptalLoan | sl Losn 0 220 704, 3,657,000

Intersat on Worklng Caplial - o . L. (17.438.?00) 7,438 m

Insurance Reserve - . -4,912,000 . 3,476,000 1,663,000 e,

K , 151 ooo

Teating & Inspection , 158,000 ' 20, ; 000

uﬂuh;mmdl on | 1680 168.000 120,000 m.ong

Conl 2,983,000 2370000 - 2,819

©ut Sids Legal Expenses . .- 342,000 ° 210,000 es:ggg °';',’;:ggg

Tolel Other Developmen Costa o 63,742,000 44,125,000 8.075.000 115,540,000
Total Costs IT3047,000  141.408.000 120824000 . 435,877,000

© NelCuhefel) o M 19372000 81021,000 ___ 87,484,000
o Cumutative Cesh : 28.508.0 (13837 67,484 67,484,000
Equity Partnes o : 17500000 17,500,000 .
' Assuymptiong - -

{1) Phases o
Phassl- consists of MAPL, MC1D, CB‘lo Dﬂsﬂo. W10, GH10, RB11 thro hRB 14, Pa!k!nq
Phuse li - conslsts of 5W20, SW40, CB 20, RB21 through RB 24 RBG 10 (Eu(?CI). BRYO, Camof:m’ end Carpors (Nl'ﬂ)
Phese Il". mevt';elag;g g‘: ;: :a” 3(1:8" ‘Tmmnm Speon, '
+". Phase lIl". conslsta o through RB 34, RG 20 (ECC2),. {
o~ C;rpons v v ‘ ( 2) Chlpel. BR 10,ER 20.'Pnlkh3_6amw 3, .

(2 Costs et Rent ’ o .
- Al cosls are allocsied based on the prujgc(w con:bmcﬂon complelion for the last Resld: . ]
Phase | May 2009 - plelion for the last Reslidentin! Bullding in sach neighborhood.
Phase - November 2012 .
Phaae #l - January 2016 r

{3) Enlrlnca Deposits ) ) c :
Ench ghase ol lncmn L dapoulu recelved up untll the Ang dapoln lm each Reakdenilel Bumﬂnp na nelghbcrhood.

'U'Mnu. )
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ASSIGNMENT OF LICENSES PERMITS PLANS, CONTRACTS
AND WARRANTIES L

THIS ASSIGNMENT OF LICENSES PERMITS PLANS CONTRACTS A.ND
WARRANTIES (thrs “Assignment”) is made and entered into as of the 43'7’1‘ day of April 2006,
by DALLAS CAMPUS, LP, a Maryland limited partnership; havmg a mailing address at 701
‘Maiden Choice Lane, Baltimore, Maryland 21228 (“Assignor”), in favor of MSRESS. I
DALLAS CAMPUS, L.P., a Delaware limited partnership, having a mailing address at c/o
'Morgan Stanley/US RE Investing Dmsron, 1585 Broadway, Floor 37, New York, New York

110036 (“Assxgnee” ;
W ITNE S SETH:

. WHEREAS Assignor has thls day conveyed to Assignee certain real property located in
Dallas, Collin County, Texas and more partlcula.rly described on Exhibit A attached hereto and

made apart hereof (the “Land”); and

WHEREAS, in conjunction with the conveyance of the Land, As51gnor has agreed to -
assign all of its right, title and interest in and to certain licenses, permits, plans, contracts and -
warranties relating to the design, development, ‘construction, ownership, operation, management

' and use of the Land and the 1mprovements located thereon (together the “Real Property™).

NOW THEREFOR.E for good and valuable consideration, the receipt and sufficiency of
which are hereby acknowledged, and intending to be legally bound, the partres agree as follows

1. Assignment. Assrgnor does, to the extent perrmtted by law hereby transfer
. assrgn and set over to Assignee to the extent assignable all of Assignor’s right, title and interest
. - in and to (i) all general intangibles relating to the design, development, construction, ownershrp,'
_ 'operatlon, management and use of the Real Property, (ii) all certificates of occupancy, zoning
© variances, licenses, building, use or. other. permits, approvals, authorizations and consents
obtained from and all materials prepared for filing or filed with any governmental agency in
connection with the design, development, construction, ownership, operation, management and
use of the Real Property, (iii) all architectural drawings, plans, specifications, soil tests,
- feasibility studies, appraisals, engineering reports and similar materials relating to the Real
. Property, and (iv) all contract rights (including without limitation. rights to indemnification),
payment’ and performance bonds or warranties or guaranties relating to the Real Property,
RESERVING UNTO ‘ASSIGNOR, however, any nght title or interest in and to any of the
foregoing which may be necessary or advisable in connection with Assignor’s continued
operation of its business at the Real Property as tenant under a Ground Lease (the “Ground
Lease”) between Assignee, as landlord, and Assignor, as tenant, dated on or about the date
‘hereof (the items described in this Section 1 being hereinafter referred to.as the “Licenses,
Permits, Plans, Contracts and Warranties”); RESERVING, however, unto Assignor the right
" to enforce the same during the term of the Ground Lease between Assignor, as tenant, and
Assrgnee as landlord, with respect to the Real Property. This Assrgmnent shall be subject to the .
exercise by Assignor of its rights to purchase the Land as set forth in Article XXIV of the
“Notwithstanding snything contained herein ta the contrary, the intesests and rights of Assignee pursuant to this Assignment of Licenses, Permits, Plans, Contracts

and Warmanties are subject in all respects to terms, covenonts ond limitation as set forth i in that certain Ground Lessor Tri-Panty Agreement duted as of April 28, 2006
among Bank of America, os ogent, Ground Lessor, ond Dallas Campus, LLC, the provisians of which Tri-Party Agreement ore mcorpnrn(ed herein by reference ta the

same exient as if fully sct forth herein."”
. Host , : EXHIBIT
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_ Ground Lease, in which event the Licenses, Permits, Plans, Contracts and Warranties shall either
revert to or be rea551gned to Assignor, or its designee. In connection therewith, in the event that
Assignee exercises such rights contained in Article XXIV of the Ground Lease, and the Land is
transferred to Assignor or its designee, Assignee, by its acceptance of this Assignment, agrees to.
execute and deliver to Assignor such documents, at Assignor s cost and expense, as may be
reasonably requested by Assignee to evidence such reversion or rea551gnment of the Licenses,
Permits, Plans, Contracts and Warranties. .

2. Representataons and Warranties of Assignor. Assigror Tepresents and warrants to
Assignee that (i) the Licenses, Permits, Plans, Contracts and Warranties are in full force and,

. effect, (ii) Assignor has duly and punctually performed or caused to be performed all and
singular the terms, covenants and conditions of the Licenses, Permits, Plans, Contracts and
Warranties to be performed by or on behalf of Assignor, (iii) Assignor has not received any .

. notice of default, nor is Assignor aware of any default (or facts which, with the passage of time’
would result in a default) under any of the Licenses, Permits, Plans, Contracts and Warranties,
(iv) Assignor has not received any notice of non- -renewal or revocation of any of the Licenses,
Permits, Plans, Contracts and Warranties, and (v) except as contemplated by encumbrances and

- agreements permitted under the Ground Lease, Assignor has not sold, assigned, transferred,
mortgaged or pledged its nght title and interest in any of the Licenses, Permits, Plans Contracts

~ and Warranties.

o 3. Further Assurances.. Assignor covenants with Asmgnee that it will execute or .
procure any additional documents necessary to establish the rights of Assignee hereunder and

- shall, at the cost of Assignee, take such action as Assignee shall reasonably request to enforce
any rights under any of the Licenses, Permlts, Plans, Conh'acts and Warrantles that are, by their

. terms, not a551gnable to Assignee.

. 4. Bmdmg Effect. This Assi gnment shall be bmdmg upon and mure to the beneﬁt of
*Assignor, Assignee and their respective successors and assigns. o :

[Signature page follows]
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| IN WITNESS WHER.EOF Asmgnor has executed this Asmgnment as of the date set

forth above.
Signed, sealed and delivered in the o A 'DALLAS CAMPUS LP,a Maryland
presence of the following witness: . limited partnershlp . -
By: Dallas Campus GP,LLC,
a Maryland limited liability company,
' . _ its General Partner | _
' : | o " By: Erickson Retirerrient.Communftiés, LLC,
. I\OGJAM go /W : . aMaryland limited liability company. -

Signature of Witness L Its: Sole Member -

Dawn €. | ﬂo gh as
Printed Name of Witnéss
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. Legal Description - -
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LEGAL DESCRIPTION
: mc'r 1:

BEING a tract of land- 51tuated in the John Clay Survey, Abstract No. 223 in the city
of Dallas, Collin County, Texas, and being a part of the City of Dallas Block No.

" g735, and the 88. 918 acre tract of land described in deed to Dallas Campus, LP, "
recorded in Volume 05927, Page 01725 of the Land Records of Collin. County, Texaa, and
being more particularly described as follows: '

:BEGINNING at a S/B .inch irom rod with cap found for the intersection of the

A northwesterly right-of-way line of the Dallas Area Rapid Transit Railroad (DART) (100
foot right-of-way) with the easterly right-of way line of Coit Road (FM 3183, a 130
foot public right-of- way),

THENCE with said easterly rlght-of way line of c01t Road. Noxth 00 degrees 27 minutes
35 seconds East, a distance of 1809.63 feet to a cross mark cut in concrete in the
' center Qf Frankford Road (formerly Renner Road), an undedicated road for corner,

THENCE with said center of Frankford Road, South' 89 degrees 12 minutes 16 Beconds
East, a distance of 1949 94 feet to a PFK nail set for cornex; .

‘- THENCE 1eaving the said center of Frankford Road, South 00 dégrees 13 minutes 00
seconds West, & distance of 1263.22 feet to a 5/8 -inch iron rod set with cap stamped
"KkHA' for cormer in the northwesterly right- of-way of DART;

.THENCE with said northwesterly rlght -of-way ‘line, South 75 degrees 09 minntes 26
seconds West, a distance of 2027.14 feet to the POINT OF BEGINNING and contatnlng
68.8864 acres of land

'NOTE: COMPANY DOES NOT REPRESENT THAT THE ABOVE ACREAGE AND/OR SQUARE FOOTAGE -
CALCULATIONS ARE CORRECT. .

' TRACT 2:.

BEING a tract of land situated in the John clay Survey, Abstract No. 223 in the City
of Dallas, Collin County, Texas, and being a part of the City of Dallas Block No.
8735, and the BB.S18 acre tract of land described in deed to Dallas CEmpus, LP,
recorded in Vvolume 05927, Page 01725 of the Land Records of Collin County, Texas, ‘and
be1ng more particularly described as follows.v

COMMENCING at a 5/8-inch iron rod with cap found for record for the intersect;on of
the northwesterly right-of-way line of the Dallas Area Rapid Transit Railroad
{DART) (100 foot right-of-way) with the easterly right -of-way line of Coit Road’ (FM
3193, a 130 foot public right of-way);

" THENCE with said easterly right -of-way line of Coit Road, North 00 degrees 27 minutes
35 seconds East, a distance of 1809.63 feet to a cross mark cut 'in concrete in the
center of Frankford Road (formerly Renner Road), an undedicated road for ‘corner;

THENCE with said center of Frankford Road, South 89 degrees 12 m;nutes 16 seconds
East, a distance of 1949 94 feet to a PK nail set for the POINT OF BEGINNING,

COMcS
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LEGAL DESCRIPTIOR

:THENCE continuing with said center of Frankford Road, South B89 degrees 12 minutes 16
'seconds East, a distance of 753.52 feet to a PK nail found, from which a 5/8 inch iron
rod found bears South 00 degrees 13 minutes 00. seconds West, 18.0 feet, for the
northwest corner of Lot 1, Block B/8735, Phase I, U.T.D. Synergy Park, an addition in
the city of Dallas,.Collin County, Texas, according to' the plat thereof recorded in
Cabinet F, Page 551 of the Map Records of Collin County, Texas-

,4THENCE with west line of said Lot 1, Block B/8735, South 00 degrees 13 minutes 00
seconds West, a distance of 1052.87 feet to'a 3/8 inch iron rod with cap found in the’
' . northwesterly rzght -of-way of DART, for the southwest corner of said Lot 1, Block B,
Phaee I, 0.T.D. synergy Park,

THENCE with the said northwesterly right- -of-way line, South 75 degrees'OS minutes 26
‘seconds West, a distance of 780.28 feet to s/8 inch iron rod set with a cap stamped
‘"KHA" for corner;

THENCE leaving the northwesterly right-of-way line of DART, North 0o degrees 13
_minutes 00 seconds East, a distance of 1263.22 feet to the POINT OF BEGINNING and
containing 20. 0314 acres of land.

NOTE: COMPANY DOES NOT REPRESENT THAT THE ABDVE ACREAGE AND/OR SQUARE FOOTAGE
CALCULATIONS ARE CORRECT.

'TRACTS 1 AND 2 ALSO BEING DESCRIBED AS FOLLOWS: '
. OVERALL TRACT:

BEING a tract of land situvated in the John Clay SurVey, Abstract No. 223, in the cicy
of Dallas, Collin County, Texas, and being a part of the City of Dallas Block No.
‘8735, and the 88.318 acre txact of land described in deed to Dallas Campus, LP

" recorded in Volume 05927, Page 01725 of the Land Records of Collin County, Texas, and
being more particularly desoribed as followsx

BEGINNING at a 5/8 inch iron rod with cap found for the intersection of the
.Northwesterly Right-of-Way line of the Dallas Area Rapid Transit Railroad (DART) (100
foot Right-of-Way) with the Easterly Right-of- Way 1ine of C01t Road (FM 3193, a 130
foot public Right-of- -~Way) ;

" THENCE with sald Easterly Right-of-Way line of Coio Road, North 00 degrees 27 minutes
35 seconds East, a distance of 1809.63 feet to a cross mark cut. in concrete in the
center of Frankford Road (formerly Renner Road), an undedicated road for corner;

THENCE with the center of Frankford Road, South 89 degrees 12 minutes 16 seconde East, -
a distance of 2703.46 feet to a PK-nail found, from which a 5/8 inch iron rod found .
bears South 00 degrees 13 minutes 00 seconds West, 18.0 feet, for the Northwest corner
of Lot 1,.Block B/8735, Phase I, U.T.D. Synergy Park, an addition in the city of

. pallas, Collin County, Texas, according to the plat thereof recorded in Cabinet F,
Page 551 of the Map Records of Collin County, Texas;
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LEGAL DBSCRIPTION

- THENCE w:l.l‘.h the West line of said Lot 1, Block 9/9735, South 00 deg::ees 13 minutes 00
" seconds West, a distance of 1052.87 feet to a 3/8 inch iron rod with cap found in the
Northwesterly Right-of-Way of DART, for the Southwest corner of said_Lot 1, Block B,

phase I, U.T.D. Symergy Park; . . ' :

 THENCE with said Northwesterly Right-of-Way line, South 75 degrees 09 minutes 26
_seconds West, a distance of 2907 41 feet to the POINT OF 'BEGINNING and containing
* 88.91B acres of land.

NOTE: COMPANY DOES NOT. REPRESENT THAT THE ABOVE ACR.EAGE AND/ OR SQUARE FOOTAGE
CALCULATIONS ARE CORRECT. : o

COMets




Case 09- 37013 ng11 Clalm 1-1 Part 7 Filed 02/24/10 Desc Exhlblt E to Schedule
. .Page 1 of 10

PARTNERSHIP INTEREST PLEDGE AGREEMEET_

This PARTNERSHIP INTEREST PLEDGE AGREEMENT (the “‘Agreement™) is made
and entered into as of April Z¥, 2006, (the “Effective Date”) by ERICKSON RETIREMENT
COMMUNITIES, LLC, a Maryland limited liability company (“ERC"), and Dallas. Campus GP, -
LLC, a Maryland limited liability company (“GP") (collectively, the “Pledgor"), in.favor of
-MSRESS T DAILLAS CAMPUS, L. P a Delaware hrmted partnershrp (the “Pledgee”) '

RECITALS N

, WHEREAS Pledgee acquired that certain real property commonly known as "nghland
Springs” in Dallas, Collirr County, Texas, pursuant to and as more particularly described in that -
~ certain Deed from Dallas Campus, LP; a Maryland limited partnership (“DC”), to Pledgee of -
even date herewith (the “Deed") (as used herem, the term “Property” shall have the meamng
ascribed thereto in the. Deed) and :

WHEREAS sub_;ect to and upon the terms and CODdlllOIlS set forth in this Agreement

" and the Ground Lease Agreement (the “Lease”), between Pledgee and DC (hereinafter referred .

- to as the “Tenant”), Pledgee has agreed to lease to Tenant, and Tenant has agreed to lease from
- Pledgee, the Leased Property, which together with all other capltahzed terms not defined herem'
. -shall have the rneanmg set forth in the Lease; and .

WHEREAS, Pledgor has partially guaranteed Tenant's performance under the Lease |
. pursuant to that certain Limited Guaranty and Indemnity Agreement of even date hereW1th from
- Pledgor in favor of Pledgee (the "Guaranty"), and .

. WHEREAS Pledgor directly or- md.trectly, is the so]e owner of one hundred percent
- (]00%) of the equrty interests of the Tenant; and 4

WHEREAS, as a condition precedent to Pledgee leasing the Leased Property to Tenant, o

P]edgor has agreed to pledge and grant to Pledgee a security interest in the entire partnership

- interest of Pledgor in Tenant consisting of 1% of general partnership interests and 1% of limited-

- partnership interests held by GP, of which ERC is the sole member and 98% of limited

. partnership interests held by ERC (collectively, the “Partmership Interest”), effective upon the

- execution and delivery by Tenant of the Lease, in order to secure Tenant 5 perforrnance under
the Lease and ERC’s performance under the Guaranty : : :

AGREEMENTS

- NOW, THEREFORE, in consideration of the premises and of other good and valuable
consrderatlon the receipt and sufficiency of which are hereby expressly acknowledged, the
parues hereto, intending to be legally bound do hereby agree as follows: . '

L  Defi ned Terms. Any capltalxzed term not otherwise deﬁned herem shall have the
meamng given to such term in the Lease. ‘ : .

“Naolwithstonding anything contnined herein to the contrary, Lhe interests and rights of Pledgee pursuant to this Parmership Interest Pledge
Agreement are subject in all respects to terms, coventnts and limitation as set forth in that certain Ground Lessor Tri-Party Agreement dated as of
April 28, 2006 nmung Bank of Americz, as agent, Ground Lessor, and Dallas Cn rovisions of which Tri-Party Agreement are
incarporated herein by reference to the same extent as if fully set forth herein,” '

EXHIBIT
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. 2. Pledge. As security for (i) Tenant's full, prompt and complete payment of Rent,
and all other amounts required to be paid by Tenant under the Lease when due, (i) the full,
prompt and complete performance of all other obligations of Tenant under the Lease when due,
and (iii) Pledgor’s full, prompt and comp]ete performance of all of its obligations under the

. Guaranty ((i) (ii) and (jiii) are hereinafter collectively referred to as the “Obligations"), the
Pledgor hereby pledges and assigns to Pledgee the Partnership Interest and hereby grants to
Pledgee a security interest in and to the Partnership Interest, mcludmg without limitation, all of
" Pledgor’s capital accounts in and interest in the income, proﬁts gains and losses of Tenant and

_ -of Pledgor’s right to receive distributions and the return of capital contnbutlons from Tenant

~ (collectively, the “Collateral”); provided however, that the Collateral shall not include cash
payments, distributions or return of capital contributions or other payments by Tenant paid on, or
in respect of, the Partnership Interest (“DlStl‘lbuthﬂS ) so long as, at the time such payment is
‘made or after giving effect to such payment, (v) neither Tenant nor Pledgor is in default under

. any of the Project Documents, (w) Tenant is not in continuing default (beyond applicable notice
and cure periods) under the Lease dealing with the payment of Rent, (x) no other event which
with the giving of notice or passage of time would constitute an Event of Default under the Lease
dealing -with matters other than the payment of Rent shall have occurred and is continuing
(beyond applicable notice and cure periods) as to which Pledgee has not waived such Event of
. Default, (y) no claim for payment or performance has been made by Pledgee against Pledgor
under the Guaranty which has not been satisfied or which is based on matters other than Events

- of Default arising under the Lease, and (z) Pledgor has established in favor of Pledgee, as
security for the payment of the Option Purchase Price under the Lease, a letter of credit or other
assurance or financial security, in a form reasonably approved in writing by Pledgee, assuring.
Pledgee that the net amount of all Distributions (net of amounts which are re-contributed by
Pledgor to Tenant in order to pay bona fide obligations of Tenant under the Project Documents)
will be available to apply toward payment of the Option Purchase Price if and when it becomes
due and payable. Tenant may only make, and Pledgor may only receive Distributions which are

~ made in accordance with the foregoing conditions and limitations on making Dlstnbutlons free
and clear of the hen and operation of this Agreement ' :

S ¥ Fmancmg Statement. Slmu]tancously w1th execution hercof Pledgor authonzes
Pledgee to file a UCC-l Financing Statement with the State of Maryland (the “Financing
~ Statement”) evidencing the security interest granted by Pledgor to Pledgee in the Collateral.
"*." The Pledgor agrees that, at any time and from time to time, Pledgor will promptly execute and
deliver all further instruments and documents, and take all further action, that may be reasonably -
necessary or desirable, or that the Pledgee may reasonably request, in order to perfect and protect -
any security interest granted hereby or to enable the Pledgee to exercise and enforce its nghts
and remedies hereunder wnh respect to the Partnershlp Interest or other Collateral

- 4, | Remedles, nghts Ugon Dcfaul

: . (@)  Upon and after the ‘occurrence of an Event of Default ‘and subject to the

+ provisions of Section 2 hereof, the Pledgee shall have the rights and remedies with respect to the
Collateral provided for in the Uniform Commercial Code in effect in the State of Maryland (the
“UCC”) mcludmg the nght to, without demand of performance or other demand, advertlsement,
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or notice of any kind (except such notice as may be specifically required by law and the notice
and advertisement requirement specified in subsection (c) heteinbelow), to or upon the Pledgor
or any. other person, forthwith realize upon its security interest in the Collateral or any part
" . thereof, and forthwith sell or otherwise dispose of and deliver the Collateral or any part thereof at
public or private sale or sales, at any time or place, at such prices and on such terms (including,
but without limitation, a requirement that any purchaser of all. or any part of the Collateral
purchase the Partnership Interest or other interests constituting- the Collateral for investment and
without any intention to make a distribution thereof) as it may deem best, for cash or on credit, or
for future delivery without assumption of any credit risk, with the right of Pledgee or any
purchaser to purchase upon any such sale the whole or any part of the Collateral free of any right
~ or equity of redemption in the Pledgor, which right or eqmty is hereby expressly waJved and
released to the extent permltted by law,

(b) The proceeds of any such drsPosmon shall be apphed as follows

- () FlI'S[ to the costs and expenses incurred in connection therewith or -
1n<:1dental thereto or to the care or safekeeping of any of the Collateral or in any way relating to

- the exercise or enforcement of the rights of the Pledgee hereunder, including reasonable .

_ attorneys fees and legal expenses 1ncurred in connection therewith;

- ‘ (i)  Second, to the satisfaction of the Oblxgaﬁons wh'ich.are then due -
* and payable; I o - : L o S

(iii).. -’ ‘Third,' to the payment of any other amounts reqdired by applicable
law; and - ‘ -

(iv) Fourth' to the Pledgor to lhe extent of any surplus proceeds

(©) Any notification requrred by Section 9-611 of the ucc shall be deemed
reasonably and properly given if given to the Pledgor in accordance with Sectlon 11 hereof, at : -
least ten (10) days before any sale or disposition of any of the Collateral. Any advertisement of

" the sale or other’ d]SpOSlthﬂ of 'such Coallateral shall be deemed to be reasonable if such
advertisement is placed in a newspaper of general circulation in or about the location of the
principal ‘place of business of the Tenant at least once in each of the two (2) calendar weeks:

o 1rnmed1ately preceding the sale. - : :

S50 Representatlons and Warranties. The Pledgor herel)y represents, warrants and - -
covenants to the Pledgee as follows: ' . ' . : L .

(a) Pledgor is 2 limited liability company duly orgamzed validly existing and '
in good standing under the laws of the State of Mary]and and 1ts address is 701 Maiden Choice
Lane, Baltimore, Maryland 21228 ‘ :

' (b)  Tenant is a limited pannershxp duly orgamzed validly existing and in
good standing under the laws of the State of Maryland, and is qualu" ed to do business in the state
in which the Leased Property is located :
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(c) ThlS Agreement has been du]y executed and dellvered by the P]edgor and
~ is a valid and binding obligation of the P]edgor enforceable against it in accordance with its -
terms, subject to the effect of any applicable bankruptcy, insolvency, reorganization, moratorium
or s1rn1|ar laws affectmg the rights of creditors generally, ' : :

(d  Pledgor is the sole holder of record and the sole benefic1al owner of the -
~Partnership Interest free and clear of any liens, warrants, calls, security interests, options,
encumbrances or other charges thereon or.affecting title thereto, except the Bank Pledge (defined
in Section 23 below) and the security interest created by thlS Agreement and perfected by the
'ﬁhng of the Pinancmg Statement; N

(e) P]edgor has full legal power and right to. pledge and . grant the security

- interest conveyed hereby in the Collateral and every part thereof; the making of such pledge and
~ the granting of such security interest do not violate the provisions of any law, regulation,
© contract, agreement, Testrictive covenant or legend, order of court, corporate charter or bylaw,
stockholders agreement. or other instrument binding upon it or any part of the Collateral; and no
consent or approval of any governmental body or regulatory authority, or. any secunnes -
exchange, was or is necessary to the validity or effectiveness thereof; :

. (f) The Partnership Interest has been du]y authonzed vahd]y xssued and is |
- fu]]y patd and nonassessable : N

(g) All corporate actions or other actions or consents necessary to authorize
and effectuate the terms of this Agreement on beha]f of Pledgor have been taken or obtained;

- (h) Pledgor will not @ suffer or pemnt any amendment or modlf cation of the

certificate of limited partnership or partnership agreement of the Tenant without the prior written

- consent of Pledgee (Which consent may not be unreasonably withheld, conditioned or delayed) as

‘and when such consent is required pursuant to the partnership agréement of the Tenant; (ii)

without the prior written consent of Pledgee assign its rights to control Tenant or permit any

other person to control Tenant; or (iii) waive, release or compromise any rights or claims that

Pledgor may have against any other party which arise under the certtficate of Ilmtted partnership
or partnershtp agreement of the Tenant, . :

(1) The Partnership Interest is not an interest which is dealt in or traded on-
securities exchanges or in securities markets, the terms of Tenant’s partnership agreement donot
* " expressly provide that it is a security governed by Article 8 of the UCC, nor is the Tenant
~ registered as an investment company under the federal investment company laws, and the
Partnership Interest is not held in a securities account and is not certificated. PIedgor so long as
this Agreement is in effect, will not certificate the Partnershlp Interests.

6. - Preservation of Col]ateral. The Pledgor will pay promptly when due all taxes,

* assessments and governmental charges and levies upon or against the Collateral, in each case
before the same become delinquent and before penalties accrue thereon, unless and to the extent
that the same are being contested in good faith by appropriate proceedings. The Pledgee may, at

4
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its option, make any payments or take any other action it may reasonably deem necessary or
desirable to cure any default by Pledgor pursuant to the terms of this Agreement, to remove or
discharge any liens, attachments or levies against or upon the Collateral, whether voluntary or

_involuntary, or otherwise to conserve, protect or further perfect its interest in the Collateral. The-
Pledgor shall, promptly upon demand, reimburse the Pledgee for all such advances or expenses,
incurred by the Pledgee. -

7. No Further Transfer or Encumbrances Except as permitted by the express terms
of the Lease, and other than the Bank Pledge and the liens on and security interests in the
Collateral created hereby, the Pledgor hereby covenants and agrees that it shall not sell, convey
- or otherwise dispose of any of the Collateral, nor create, incur or permit to exist any pledge,
- mortgage, lien, charge, encumbrance or any security interest whatsoever with respect to any of
the Collateral or the proceeds thereof. The Pledgor further covenants and agrees that it shall not
consent to or approve the issuance of any additional partnership interests in Tenant or the merger
of Tenant with any. other entity, except (i) where the issuance is not prohibited by the express
terms of Lease and where the issued interests or entrusts in the entity surviving. the merger, is
subject to the lien created under this Agreement, and (ii) any issuance of partnership interests in .
Tenant to a non-equity member as provided in Tenant’s Agreement of Limited Partnership, dated
~as of September 8, 2004. Without in any way limiting the foregoing, unless and until Tenant B
exercises the Purchase Option set forth in the Lease and pays Pledgee all amounts due in
connection therewith, Pledgee may not elect to or voluntan]y sell orin any manner convey the -
’ Partnershlp Interest. :

8. - Voting R1 ghts: Notw1thstandmg anythmg herein to the contrary, unless and l.ll‘ltl]
~ an Event of Default occurs and is continuing, and the Pledgee forecloses upon the Collateral in
- “accordance with this Agreement, the Pledgor shall have the right to exercise its voting and other
- rights- with respect to the Partnershlp Interest and. Pledgor shall have the right to receive cash
payments, distributions or return of capital contributions in respect of the Partnership Interest,
‘but only under and subject to the terms, conditions and limitations applicable to Distributions as
set forth in Section 2 above. Notwithstanding the foregoing sentence, upon the occurrence and :
* during the continuation beyond applicable notice and cure periods of (i) an Event of Default -
under the Lease dealing with the payment of Rent, (ii) an Event of Default under the Lease
dealing with any matter other than the payment of Rent, for which Pledgee has given notice to
Pledgor and Pledgee has not waived such Event of Default, or (iii) a claim by the Pledgee under
. the Guaranty which has not been satisfied or which is based.on matters other than Events of
Default under the Lease, the Pledgee shall be entitled to exercise any and all rights of conversion,
exchange or subscription or any other similar rights, -privileges or options pertaining to the -
‘Collateral as if it were the absolute owner thereof, including, without limitation, the right to
exchange, at its discretion, any and all of the Collateral upon the merger, consolidation,
reorganization, recapitalization or other readjustment of the Tenant or, upon the exercise of any
such right, privilege or option pertaining to the Collateral, and in connection therewith, to deposit
and deliver any and all of the Collateral with any committee, depositary, transfer agent, registrar.
or other dem gnated agency upon such terms and conditions as the Pledgee may determme

10 Duty of Pledgee The P]edgee may take any action set forth in this Agreement .
w;thout liability to the Pledgor (except for Pledgee’s own gross neghgence or willful
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. xmsconduct), Tenant or any other person, except ta. account for property actua]ly recewed by it,
but the Pledgee shall have no duty to exercise any of such rights, privileges or options and shall
not be responsible for any failure to do so or delay in so doing. The Pledgee’s only duty with -
respect to the Collateral shall be to exercise reasonable care to assure the safe custody of the
‘Collateral, and the Pledgee shall be relieved of all respon51b111ty for the Col]ateral upon delivery

. or proffer of delivery of the Col]ateral to the Pledgor : T

- 11 Costs The Pledgor shall pay on demand all costs and expenses (including
reasonable attorney’s fee) incurred by and on behalf of the Pledgee incident to any collection;
“servicing, sale, disposition or other action taken by the Pledgee with respect to-the Collateral or
any portion thereof following the occurrence and during the continuance of an Event of Default;
provided, however, that this Agreement shall in all respects be nonrecourse to Pledgor and

. Pledgee shall ]ook only to the Partnershlp Interest to satisfy any hablhty of Pledgor hereunder '

12. Notlces

' "(a) - Any and all notices, demands consents approvals, offers, elecnons and
other communications required or permitted under this Agreement shall be deemed adequately -
given if in writing and the same shall be delivered either in hand, or by mail or Federal Express

- or similar expedited commercial carrier, addressed to the recipient of the notice, postpaid and .
registered or certified with return receipt requested (if by maJl), or with all frelght charges
‘ prepald (f by Federal Express or snm]ar carrier). : .

(b) A]] notices requxred or perrmtted to be sent hereunder shall be deemed to

have been given for all purposes of this'Agreement, upon the date of receipt or refusal, except

‘that whenever under this Agreement a notice is either received on a day which is not a business

day or is required to be delivered on or before a specific day which is not a business day, the day
of receipt or reqmred delivery shal] automancally be extended to the next busmess day.

_ '(c)‘ ~ Allsuch notxces shall be addressed

If to Pledgee: MSRESS I Dal]as Campus LP. :
o -~ ¢/o Morgan/Stanley US RE Investing Division
1585 Broadway, Floor 37
New York, NY 10036
. Attn: Andrew S. Bauman -
‘Phone: (212) 761-4468
Fax: (212) 761-0253 .. -

With acopyto: = -~ Wilmer Cutler Pickering Hale and Dorr LLP
o 100 Light Street — Suite 1300 '
" Baltimore, Maryland 21202
~ Attm: Mark Pollak, Esq.
- Phone: (410) 986-2860
Fax: (410) 986-2828
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If to Pledgor: Enckson Retirement Communmes LLC
: 701 Malden Choice Lane -
Baltimore, Maryland 21228
Attn:  General Counsel
Phone: (410) 737-8864
Fax: (410) 737-8828

By notice given as herein provrded the partxes hereto and their respectlve SuCCessors and
assigns shall have the right from time to time and at any time during the term of this Agreement
to change their respective addresses effective upon receipt by the other parties of such notice and

- each shall have the nght to specify as 1ts address any other address Wlthll'l the Umted States of

. America.

. " 13.  Entire Agr_eement This Agreement contains the full understandmg of the Pledgor
and the Pledgee in respect of the pledge of the Collateral, and may not be amended or otherwise
modified. except in a writing duIy executed by the Pledgor and the Pledgee. Except for the
obligations expressly set forth in this Agreement, P]edgor shall have no obligations under the .
Lease : :

14, Waiver. The failure by either party to insist upon or to enforce any of its rights
hereunder shall not constitute a waiver thereof _Any warver shall be in wntmg and signed by the .
- party granting the waxver - : :

15 EXCI‘C]SB of Rights. All nghts ‘remedies and powers of the Pledgee hereunder are

_irrevocable and cumulative, and not alternative or exclusive, and shall be in addition to all other

. rights, remedies and powers given hereunder or in or by any other instrument or any law now
‘existing or hereafter made or enacted. : o :

16. Severabrhty If any term, covenant or condmon of thrs Agreement or the
application thereof to any person, shall be invalid or unenforceable, the remainder of this' :
. Agreement or the application of such term, covenant or condition to persons or circumstances -
' other than those to which it is held to be invalid or unenforceable shall not be affected thereby,
and each term sha]l be valid and enforceable to the fullest extent permitted by law ‘ :

' 17 Termi nanog Thrs Agreement shall terminate upon the earlier to occur of (1) the
* termination of the Lease and performance in full of the Obligations, er (ii) Pledgor’s transfer of
its interest in the Tenant or in the Lease pursuant to Article 14 of the Lease '

18.  Binding Nature of Agr;eement This Agreement shall be bmdlng upon Pledgor
“and Pledgee and their respectlve successors and assrgns ‘ ,

19. Constructron When used herein, the singular may also refer to the plural and vice
versa; and the use of any gender shall be apphcab]e to all genders. Headmgs in the Agreement
are for purposes of reference only and shall not limit or otherwise affect the meaning hereof.
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o 20. Govemning Laws. This Agreement shall be govemed by and construed in
o accordance with the Iaws of the State of Maryland

'.2'1.‘ - Counterparts. This Agreement may be executed in any number of counterparts,
- each of wh1ch shall be an original, but all of which together shall constrtute one instrument.

: .23, Limitation of Pledge and Asmggment Pledgee hereby acknowledges that Pledgor
-~ has previously granted to Bank of America, N.A., a Maryland corporation ("Bank"), a security
_interest in and to the Limited Partnership Interest pursuant to that certain Partnership Interest
. 'Pledge Agreement from Pledgor to Bank dated November 30, 2005 (the "Bank Pledge").
'Accordirigly, notwithstanding anything contained herein to the contrary, the interests and rights
of Pledgee pursuant to this Agreement are subordinate to the rights of Bank therein, subject in all
respects to the terms, covenants and limitations as set forth in that certain Ground Lessor Tri-
Party Agreement dated of even date herewith by and among Bank, Pledgee and Tenant (the "Tri-
Party Agreement”), whxch Tn-Party Agreement is mcorporated herein as 1f fully set forth herem

- [Sig'rzatur_és on following pages.]
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" Executed and acknow]edged by the undersxgned as of the day and year first wntten '
: above : .

PLEDGOR:

_ERICKSON RETIREMENT COMMUNITIES
LLC a Maryland limited liability company

By:

: NJacobgon .
cutt ice Pfesident

' DALLAS CAMPUS GP,LLC, aMary]and limited,
hablhty company '

By: Enckson Retirement Communities, LLC its
~ solemember -

" [SIGNATURES CONTINUE ON NEXT PAGE]
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PLEDCEE'

MSRESS III DALLAS CAMPUS, L P,
a'Delaware limited partnership ~

By: 'MSRESS I]I Dallas Campus GP LLC
-its General Partner

/WW@__,

Name: Andrew Bauman
Txtle Vice Pres1dent
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UCC FINANCING STATEMENT
FOLLOW INSTRUCTIONS (front pnd back) CAREFULLY -
A NAME '&_PHONE' OF CONTACT AT FILER [optlonal]

= EEND ACKNOWLEDGMENT 10: (Name and Address)

l_I'-‘at-ri’cia Berkey Boyd = = ' —I'
Wilmer Cutler Pickering Hale and e

. Dorxr, LLP : x
100 Light Street, Suite 1300
Baltimore, Maryland 21202

i THE ABOVE SPACE IS FOR FILING OFFICE USE ONLY

4. DEBTOR'S EXACT FULL LEGAL NAME - insort only gns deblor nama (12 or 1b) - do not abbreviala or combine namas )
1a. DRGA‘NIZATION'E NAME - -

Erickson Retirement Communities, LLC o o
FIRST NAME ° ] MICDLE NAME . SUFFX

rrese—

35 MAILING ADDRESS ' . Y i — STATE |POBTAL CODE COUNTRY
- 701 Maiden Choice Lane Baltimore MD (21228 - | USA
10, TAX ID#: BSNOR EIN ADDL INFO RE |1ﬂ.TYPE OF ORGANIZATION -], JURIEDICTION OF ORGANIZATION T |1g. ORBANIZATIONAL ID #, i any

¢ | ORGANZATION. : .

wor neguEse> 1 Wi © |oemon | LLC L ~ |Maryland | W04550497

2. ADDITIONAL DEBTOR'S EXACT FULL LEGAL NAME - Insert only gng deblor nams (22 or 2b) - do nat ohbrevista or combine names
25, ORGANIZATION'S NAME . B ~ - "

OR [7 INIVIDUAL'S LAST NAME T |FIRSTNAME MITOLE NAME.

- 2c MAILING AODRESS . ey ) ) : STATE |POSTAL CODI

JLTAXIDE: SENOREIN |ADULINFORE [2e-TVPECF ORGANIZATION 2. JURISDICTION OF CRGANATION - |20 ORGANIZATIONAU IO #, Il sniy
pEn TH WIS * | DREANIZATION : :
KOT RBAUT . |oemioR . ] - 1 A . L

3. SECURED PARTY'S NAME [or NAME of TOTAL ASSIGNEE of ASSIGNOR 5/P) - Intort only pna sacursd party nem {30 af 3b)
" [So. ORGANIZATIONE NAME A ) - - - —— »
.| MSrRESS III Dallas Campus, L.P.

OR (55 INDIVIDUAL'S LAST NAME [FiRSTNAME - . — [MIDOLE NAME - BUFFIX

“3c MAILING ACOREES . : — . - .U" ' ETATE posm.m_né |EauNTRY
‘1585 Broadway, Floox 37 (Rauman) |New York : Awy | 10038 = |UsA

4, Tris FINANCING STATEMENT covars tha {ollawing collatsrell

' All of Debtor's partnership interest in Dallas Campus, LP, a-Maryland
1imited partnership ("DC"), including without limitatiom, all ;of Debtor's
capital accounts in and interest .in the income, profits, gains. and losses
_of DC and of Debtor's ‘right to receive distributions and the return of '
capital contributions from DC as- pledged pursuant to that certain '
partnership Interest Pledge Agreement, dated as of April &Y , 2006, by
Debtor and Dallas Campus GP, LLC in favor of Secured Party. : . E

B. ALTERNATIVE DESIGNATION [l pex| |EsSSEEAESSOR ONSIGNEE/CONSIGNOR  L_BALEEBAILGR | [SELLER/BUYER ON-UCCALING

6. Tis FINANGING & M 15 10 Ga hied ({or record) (of racorded) in the 7.Chech to REQUES GH REFOR1(S) on Deblar{s)
=ETATE RECORDS, Attach Addendum - Tif applicoble] ADDITIONAL FE| [unllgnnl]

8. OPTIONAL FILER REFERENCE DATA

ebtor 1 ebior 2

FILING OFFICE COPY — NATIONAL UCC FINANCING ST{\TEMENT (FQRM Ucc1) (REV. 07’29/55) h . . EXH' BlT
* An Individual's social security number is not required to be placed on the form in Wisconsin (See Instructions)

F
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UCC FINANCING STATEMENT
FOLLOW - INSTRUCTIONS (front snd back) CAREFULLY
A NAME 8 PHONE OF CONTACT AT FILER [optional

B. SEND AGKNOWLEDGMENT TO: (Name and Addreas)

r I—P’atr:i,c.'::'ta Berkey Boyd o —u
Wilmer Cutler Pickering Hale and
. .Dorr, LLP S _
100 Light Street, Suite 1300
* Baltimore, Maryland 21202

i . I . THE ABOVE SPACE IS FOR FILING OFF;CE USEONLY -
4. DEETOR'S EXACT FULL LEGAL NAME - Insert only pne dablor name (16 or 1b} - da not abbraviate or combine namas 2 s .

1a ORGANIZATIONS NANE _ :
Dallas Campus GP, LLC. ' o . : A
OR 145, TNDViDUAL'S LAST NANE j — [FIRSTNAME K ~TWODLE NAME . SUFFIX
© TEMAIONG AGORESS - —(cav ~—|STATE |FOSTAL CGDE CouNRY
701 Maiden Choice Lane - © - |Baltimore . MD | 21228 USA
e ———————————b—y = -
- ETAXTD% GSNOREWN |ADDLINFORE [1a 1YPEOF ORGANZATION |11 JURISDICTION OF ORGANIZATION 0. CRGANIZATIONAL ID #, Nony
S + |oRcanZATION o ' : :
wor msourawp 1 wxa - |pegor | LLC - (Maryland. | : | W10197713 . . Do
2, ADDITIONAL DEBTOR'S EXACT FULL LEGAL NAME - insert only png deblor neme (26 or 2b) - da ot obbraviata or combine nemes )
72, ORGANIZATION'S NANE T :
| ORI INOWIDUALS LASTNAME . T [FIRST RANE o AR -
2c MAILING ADDRESS R , —chv - . . STATE |POSTAL COOE : COUNTRY
. . . . ) . )
ZdIAX1D# SENOREIN AoDka m;o -rgf« [22-TYPE OF ORGANZATION - JUFISDICTION OF GRGANIZATION 0. ORGANIZATIGNAL ID W, § any ;
RG : : : e ‘
| ¥oT RSQUIRID T¥ 18 CEBTOR P 1 . ] ] DNONE
" 3,SECURED PARTY'S NAME (o NAME of TOTAL ASSIGNEE of ASSIGNOR SIP) - Insart only gn secured party namo (30 or 3b) .
5. CRGANIZATION'S NAME ] . ] : -
'MSRESS III Dallas Campus, L.P. _
OR |5 INGIVIDUAL'S LAST NAME. _ FIRET NANE = , FAEDLE NAME ‘ BUFFIX
“3c MAILING ADDRESS ] 5123 STATE |POBTALGODE _ |COUNTRY - '
1585 Broadway, Floor -37 (Bauman) |New York . NY {10036 ‘usa

. 4. This FINANCING STATEMENT covers the following collsteral;

All of Debtor's partnership interest in Dallas Campus, LP, a Maryland
limited partnership . ("DC"), including without limitation, all of Debtor's
capital accounts in and interest in the income, profits, gains and losses
of DC and of Debtor's right to receive distributions and the return of
capital contributions from DC as pledged pursuant to that certain

. partnership Interest Pledge Agreement, dated as of April jﬂL,'ZOOG, by .
Debtor and Erickson Retirement Communities, LLC.in favor of Secured
Party. ' . ' ' -

ALTERNATIVE DESIGNATION {if applicable]:
6. 7. Choek (o REGUES
STATE RECORDS. _Aftach O OITONAL EERL o2
8, OP1 —

[IONAL FILER REFERENCE DATA

FILING OFFICE COPY— NATION.AI.' UCC FINANCING STAfEMENT (FORM UCC1) (REV. 07/25/38)
+ An Individual's social security number is not required to be ploced on the form in Wisconsin (See Instructions) -
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: A .
LIMITED GUARANTY AND INDEMNITY AGREEMENT

-~ FOR VALUE RECEIVED, and in consideration for, and as an inducement to MSRESS

III DALLAS CAMPUS, L.P., a Delaware limited partnershrp, “Landlord,” to enter into a :
certain Ground Lease Agreement (the “Lease,” which is incorporated herein by reference)
effectively dated on or about the date hereof with DALLAS CAMPUS, LP, a Maryland limited .
partnership, as “Tenant,”™ with respect to lands located in Dallas, Collin County, Texas (the
“Property”) upon which a continuing care retirement community known. as “Highland
Springs” is being developed, ERICKSON . RETIREMENT COMMUNITIES, LLC, a
- Maryland ' limited liability company, as “Guarantor,” uncondmona]ly and absolutely . -
indemnifies and holds Landlord, its officers, directors, shareholders, employees, agents,

- attorneys, successors and assigns and each of them, jointly and severally, barmless from and

. against any loss, cost, liability, damage claim or expense, including attorneys’ fees, suffered or
incurred by Landlord at any time, arising under or on account of any of the following, and
guarantees to Landlord payment and- performance of each of the following (collecnvely, the
“Guaranteed Oblrgatlons“) . o

- (a) Fraud willful nusconduct, or matenal mrsrepresentatron made by Tenant or
" Guarantor or their affiliates in or in connection with (i) the Purchase and Sale Agreement
between Tenant and Landlord dated as of April ¥, 2006, (ii) the Lease, (iii) this Limited
- 'QGuaranty and Indemmty Agreement (“Guaranty”), (iv) the Project Documents (this and other .
caprtahzed terms not specifically defined herein shall, unless the context otherwise requires, have
‘the meaning ascribed to such terms in the Lease), or (v) any other documents executed by Tenant
oor Guarantor in connection therewith; -

(b) The farlure by Tenant to pay or cause to be pa1d taxes affectmg the Property or to
- pay assessments or other governmental impositions, charges for labor, matenals or other charges
whrch may create liens on any portlon of the Property.

- (c) The rmsapphcatron or mrsappropnauon of (i) proceeds of insurance covenng any
portion of the Property, (ii) proceeds of the sale, condemnation or transfer in lieu of
condemnation of any portion of the Property, or (iii) rentals or other income relating to the

- - Property. received by or on behalf of Tenant or Guarantor for any penod for which there are -
' unpmd amounts due and payable pursuant to-the Lease.

, (d) . Tenant’s causmg or permitting waste to occur in, on or about the Property or
farhng to maintain or causing to be maintained the Property and Improvements, except for
ordinary wear and tear. :

"~ (e). - The failure of Tenant to properly apply and’ pay to Land]ord any.and all sums and .
amounts recewed or payable to Tenant at the time of any conveyance of the Property pursuant to .
any option to purchase exercised by Highland Springs, Inc., or any successor entity; as set forth -
in the Project Documents, after proper payment of all prior due and payable obligations of
Tenant under the Project Documents to the extent of all amounts due and payable to Landlord at -

that time.

“Notwithsionding nnything contained herein to the contrary, the i mlen-sls ond ngh!s of Lendlord pursuant to this Limited Gunranty and Indemnity
Agreement are subject in all respects to terms, covenants snd limitation o5 set forth in that éertoin Ground Lessor Tri-Party Agreement dated es of
April AX, 2005 smong Bank of America, os agent, Ground Lessor, and Dallas Campus, LLC, the provisions of which Tri- Pnny Agreement are
incorpornted herein by reference to the same extent os if fully set forth herem *

US1DOCS S585690v8 . EXHIBIT ’

G
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® Any loss by fire or any other casualty to the extent not compensated by insurance
proceeds as a result of Tenant’s fzu]ure to comply with the insurance provrsxons of the Lease. '

_ (g)  All court costs and reasonable attomeys fees actually 1ncurred by Landlord for
- 'Wthh Tenant is llable pursuant to the terms of the Lease. '

- ()  The removal of any chemlcal material or substance in excess of legal lnmts or
-which is requxred by any governmental entity, to which exposure is- prohlblted limited, or
‘regulated by any federal, state, county, or local authority, and which may or could pose a hazard
to the health and safety of the occupants of the Property (which substances are also defined in the
Lease as “Hazardous Substances”), regardless of the source of origination (including sources
off the Property which migrate onto the Property or its groundwater); the restoration- of the
Property'to comply with all governmental regulations pertaining to Hazardous Substances found
in, on or under the Property, regardless of the source of origination (including sources off the
Property which migrate onto the Property or its groundwater); and any indemnity or other .
agreement to hold Landlord harmless from and against any and all losses, liabilities, damages,

- -injuries, costs and expenses relating to Hazardous Substances arising under Article XIX of the
~ Lease. Guarantor shall not be liable hereunder if the Property becomes contaminated due to acts
on the Property (including sources off the Property which migrate onto the Property or its -
groundwater) subsequent to Landlord’s re-entry onto the Property by a termination of the Lease
and eviction of the Tenant. Liability hereunder shall extend beyond termination or expiration of
the Lease unless at such time Tenant provides Landlord with an environmental assessment report
acceptable to Landlord, in Landlord’s sole discretion, showing the Property to not be in violation
of any law or Jaws relating to Hazardous Substances. The burden of proof under this subsection
with regard to establishing the date upon which such'Hazardous Substances were p]aced or

appeared in, on or under the Property shall be upon Guarantor:

: . (1) ‘ Any and all costs 1ncurred in order to cause the Property to comply with any
applicable Accessibility Laws and any indemnity or other agreement to hold Landlord harmless
from and against any and all losses, liabilities, damages injuries, costs or expenses of any kind
arising as a result of non-compliance with any applicable Accessibility Laws; provided, however,

" Guarantor shall not be liable for compliance with any Accessibility Laws that first become
.- . effective, or for any violation of any applicable Accessibility Laws resulting from alterations or
improvements to the Property that are performed, subsequent to Landlord’s re-entry onto the
Property by a termination of the Lease and eviction of the Tenant, or subsequent to any transfer
~ of Tenant’s interest under the Lease to an .unrelated party approved in writing by Landlord -
pursuant to the provisions of the Lease; provided that such transferee assumes in writing all
obligations of Tenant pertaining to Accessibility Laws pursuant to the Lease. The burden of
proof under this subsection with regard to establishing the date upon which such non-compliance
-with any Access:brhty Laws occurred at the Property shall be upon Guarantor

0N Any fazlure by Tenant to pay in full Rent due under the Leasc or to pay any other -

sum or amount due to Landlord under the Lease. Notwithstanding the foregoing to the contrary, .
- commencing on the date that a final certificate of occupancy has been issued by Collin County,
" Texas for the final residential building of the first residential neighborhood of the Highland
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Springs continuing care retirement community (more fully described on the assumptions to the

' Projected -Cash Flow of the Development .Plan attached as Exhibit C to the Development

. Agreement, as defined below, as “Phase I") , Guarantor's liability under this subsection shall be
limited, for each period during which all Rent and other sums are not otherwise paid in full to
Landlord by Tenant, to the amount of management fees and development fees which are paid or -
are payable to Guarantor under the Management and Marketing . Agreement, dated as of

November 30, 2005, by and between Guarantor and Highland Springs, Inc. (“Facility Tenant")

(the “Management Agreement”) and the First Amended and Restated Development Agreement,

dated as of February 22, 2006, by and. between Guarantor and Tenant (the “Development

' Agreement”), during such period for which Rent or such other sums have not been pald

(k) () ° Guarantor shall comply with all material terms and provxslons of the
Management Agreement, as the manager thereunder, shall not enter into any modifications or -
 amendments of the Management Agreement, nor, except as otherwise expressly set forth in' the
Lease, terminate the same prior to the expiration thereof, without Landlord's. prior written
'consent Guaranter shall not enter into any extension or replacement of the Management
Agreement or elect not to extend the term of the Management Agreement without Landlord’s -
* prior written consent. Guarantor shall promptly deliver to Landlord copies of all notices . -
; provxded by Guarantor or the Facility Tenant under the terms of the Management Agreement
- concerning notices of default, notices of changes or modxficatlons to the Premises (as defined in
. the Management Agreement) and the like. -

. (n) In addition to the foregomg, Guarantor hereby agrees to subordmate its
' ngbt to payment under the Management Agreement to the Guaranteed. Obligations and assign its
right to such payment to Landlord, subject to the terms of this subsection (k)(ii). In furtherance

- of such subordination and assignment, Guarantor shall unconditionally and irrevocably direct the

" Facility’ Tenant to send all fees payable under the ‘Management Agreement (“Management

- Fees”) to an account (and any successor account) established by Landlord at Bank of America,

or such other financial institution as Landlord may designate from time to time, for the purpose
of implementing the terms of this subsection (k) (the “Lockbox Account") Landlord may, atits .°

" . option, declare that all Management Fees paid into the Lockbox Account shall remain in the

Lockbox Account and be used solely for the purpose of paying any amounts owing from

* Guarantor to the Tenant or Landlord (as applicable). Landlord may, at its option, by written

notice to the Facility Tenant, direct that any and all future payments in respect of Management

* Fees shall be made directly to Landlord to be held by Landlord and to be distributed to satisfy

_ Guarantor's obligations under the Lease and this Guaranty. Landlord.is and shall be at all times

~ _the sole owner of the Lockbox Account and shall have the right to change the identity of the

Lockbox Account depository at any time -and without notice to Guarantor. Guarantor hereby

acknowledges that it does not have access to the Lockbox Account and has no ownership interest

whatsoever in the Lockbox Account, including, without limitation, any power or authority to

withdraw or wire transfer funds from, or to direct the thhdrawal or wire transfer of funds from,

the Lockbox Account, and agrees that it shall not now or in the future seek access to, or claim-

any ownershxp interest in the Lockbox Account, including without limitation, the power to

exercise any of the foregoing rights. Notwithstanding Guarantor’s intention that Landlord be the

sole owner of the Lockbox' Account, to the extent that Guarantor may be deemed to have any

ownership interest in the Lockbox Accounts, Guarantor hereby grants to Landlord a security

3
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- interest in and a pledge of each Lockbox Account and all funds deposited therein, to secure the
payment and performance of its obligations. to Landlord. The security interest hereby granted
" and conveyed covers and will cover all forms of. accounts in which funds in the Lockbox
‘Account are placed, as well as all income and proceeds from the disposition of the account. Any
'Management Fees received by Guarantor from the Facility Tenant to which it is not entitled shall
. be received and held in trust by Guarantor, solely as agent for Landlord, and’ Guarantor shall
~ immediately turn over same to Landlord for deposit in the Lockbox Account and/or application
 to and against obligations and amounts owing from Guarantor to Landlord. Guarantor shall
execute such endorsements as may be necessary to effect the provisions of this subsection (k). In
this regard, Guarantor hereby grants Landlord a special’ and irrevocabie power of attorney
~coupled with an interest to make any such endorsement as attomey-in-fact for Guarantor, and
with full power of substitution. Landlord shall release the Management Fees to Guarantor from
_the Lockbox Account (or if paid to Landlord, from Landlord’s possession), on a monthly basis,
provided that no default with respect to Guarantor under the terms of this Guaranty and that no
Event of Default (as defined in the Lease) with respect to Tenant under the Lease has occurred
and is then continuing and all obligations and armounts owing from Guarantor to the Landlord are -
satisfied through ‘and including the thep-current fiscal period. Guarantor shall be entitled to any
amounts remaining in the Lockbox Account (or if paid to Landlord, in Landlord's possession).
. upon ultimate satisfaction of all obligations and amounts owing from Guarantor and the Tenant
" to Landlord. B o o ' : o

The effet:tivehcss of the immediately preceding paragraph in this subsection
(k)(ii) shall be suspended unless and until Landlord provides written notice to the contrary.

- 6)) Guarantor shall comply with all material terms and provisions of the
Development Agreement, as the developer thereunder, shall not enter into any modifications or
* amendments of the Development Agreement, nor, except as otherwise expressly set forth in the
' Lease, terminate the same prior to the expiration thereof, without Laridlord’s prior written
consent. Guarantor shall not enter into any extension or replacement of the Development
“Agreement or elect not to extend the term of the Development Agreement without Landlord’s
prior written consent. Guarantor shall .promptly deliver: to Landlord copies of all notices
provided by Guarantor or Tenant under the terms of the Development Agreement concerning
- notices of default, notices of changes or modifications to the Leased Property and the like. In
addition to the foregoing, Guarantor hereby agrees to subordinate its right to payment under the

- Developer Agreement to the Guaranteed Obligations. ' ‘ : '

(if)  In'the event that any Development Distribution (as defined in the Lessor- - -

- Developer Agreement, dated as of even date herewith, between Guarantor and Landlord) that is

paid to Guarantor will cause or causes the Project to fail the Balance Test as set forth in the

Lease, or will increase or increases such a Balance Test failure, Guarantor shall not be entitled to

‘the payment of any such Development Distribution and any amounts so received by Guarantor
shall promptly be repaid by Guarantor to Tenant. : I "

(m)  Guarantor hereby agrees and guarantees to Landlord that it will complete the
construction of any building or non-residential element of the Project that is initiated by Tenant
or any affiliate, free of any liens or encumbrances other than those associated with the Permitted
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lfxcéptions, (as defined in the Lease). This guaranty will be independent of the other nghts and
obligations of the parties hereto and may be enforced by any remedy available at law or in
© equity. ‘ = S :

. (n)  Guarantor will at all times maintain liquidity in an amount equal to the Liquidity
Requirement. During any period that Guarantor is not in compliance with the Liquidity .
Requirement, Guarantor is precluded from making any New Investments, which shall be
Landlord’s sole remedy for breach of this subsection (n). The “Liquidity Requirement” shall.
require Guarantor to maintain Cash and Cash Equivalents in an amount equal to the sum of: (i)

. the greater of $24,000,000 or such amount as may be required to satisfy the highest level of
- liquidity required under any liquidity covenant contained in documentation relating to Senior
~ Indebtedness; plus (ii) $15,000,000. The following definitions will apply to this subsection:

o (1)~ “Cash and Cash -Eq“ivalenﬁ.” includes amounts drawn by Guarantor
under the Bank Lire o‘f.Cr_edit..v o : . _ .

(2)  “Bank Line of Credit” means an existing line of credit provided by
‘Mercantile-Safe Deposit and Trust Company, and any replacement line of credit. .

(3)  “New Investments” means the expenditure of funds for the acquisition

.- (including the acquisition of land), construction or developnien’t‘ of new continuing care

- retirement communities (or land therefor) (“CCRC™), either directly or through an' affiliate.

New Investments will not include the expenditure of funds required under the terms of any

- financing for a then existing CCRC or necessary to avoid the existence or continuance of a
- default with respect to any financing on a CCRC. ‘ ' :

' | 4) “Parity Debt” means cdl]ectively, (A)' any secﬁﬁ_tigs '(the “Subordinated
Securities™) issued under the Trust Indenture dated June 15, 2003 between Guarantor and

Deutsche Bank National Trust Company, and (B) any other indebtedness of Guarantor that is by .

its terms on a pari passu basis with the Subordinated Securities insofar as any right to payment
" . and security is concerned. ' o S '

o (5)  “Senior Indebtedness” means any other indebtedness of Guarantor other
than (a) Parity Debt, and (b) indebtedness that by its terms is explicitly subordinated to the Parity
. Debt. - ' ' S o ' :

| (0)  If the exercise by Landlord or Tenant of their rights under Article XXIV of the
Lease, regarding the requirements of Tenant to purchase the Property, would result in a violation
of the liquidity and/or equity requirements imposed upon Tenant under any Project Loan,

Guarantor shall be obligated to contribute to Tenant, or at Landlord’s _o}ition, such amounts shall - -

be paid directly to Landlord by Guarantor, 100% of all additional capital contributions required
~ to fund the purchase of the Property. - S A '

(p) " In the event that additional capital contributions aré'requiréd By Guarantor to |
Tenant so that Tenant may fulfill its obligations under the Project Documents (which obligations
of Tenant are not otherwise the additional direct obligation of Guarantor as set forth in this

5
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Guaranty), and Guarantor does not make such additional contributions to,Tenaiit, Landlord's sole

remedies for breach of this subsection (p) is that there shall be deemed to be a breach under the

- Ground Lease and Landlord shall be entitled to exercise its rights under the Partnership Pledge

Agreement by Guarantor for the benéfit of Landlord, dated as of even date herewith (the “Pledge

- (q) If the Projéc;t becomes shbjecf to bond financing, in the event that Facility Tenant

- fails or declines to exercise its purchase option and thereby causes any purchase deposit paid to

Tenant to be refunded by Tenant to Facility Tenant, Guarantor hereby agrees ‘and ‘guarantees

~ Landlord that Guaranter shall be solely responsible for, and shall timely make, full payment to -
Facility Tenant of such of any and all transaction costs related to the purchase deposit on behalf,

and for the account, of Tenant, to the extent that Tenant does not have funds sufficient for such

. payment. At the time of such payment, Guarantor shall obtain a full and absolute release from
the secured party under the bond financing, and recover for the benefit of Tenant, all collateral

assigned by Tenant to the secured party under. the bond financing.  Without limiting the

~ generality of the foregoing, Guarantor’s obligation to obtain such release shall include an -
- obligation to pay any. and all amounts, costs and expenses (including those in excess of the .
transaction costs related to the refund of the purchase deposit) needed to fully redeem and retire N

the applicable issue of bonds and to obtain a full and absolute release of the Project from all

' liens, encumbrances or any interests of any third party arising out of the purchase option. .

() . Guarantor hereby guarantees ‘the timely and complete performance of any

| obligations of Landlord which may arise from any agreement with any third party related to the

development and operation of the Project that is enteredinto by Landlord as “owner” of the Land
(or which Landlord may be subject as “owner” of the Land). Guarantor hereby agrees that
Landlord is entering into such agreements as the land owner only, upon the request of Tenant,
Facility Tenant and/or Guarantor, that Landlord shall have no liability or obligation under such
agreements and that such obligations and liabilities are to be assumed and performed by Tenant,

. Facility Tenant and_Guarantor, as applicable, without claim to Landlord.

The obligations in subsections ‘(a):thfough (1), except as épeciﬁéaliy provided otherwise
therein, shall survive the termination or expiration of the Lease. Landlord’s rights under this -
Guaranty are in addition to all rights of Landlord under the Lease, and payments by Guarantor

~ under this Guaranty shall. not reduce the obligations and liabilities of Tenant under the Lease;
~ provided, however, this shall not be construed to permit Landlord to collect from Tenant for the

same obligations or liabilities for which Landlord has already received payment from Guarantor.

_ * The Lease and this Guaranty, and the 6bii-gations of Guarantor and Tenant Hereundér and
thereunder, are secured by a pledge of all of the partnership interests in Tenant pursuant to the
Pledge Agreement, the terms and conditions of which are hereby incorporated herein by this

-reference, however, unless specifically set forth herein, recourse is not limited for such security

for the enforcement of any rights hereunder.

The valid'it'y of this Guafénty' and the obligations of the Guarantor shall nbt be ienhiﬁaied,
affected, or impaired by reason of (i) any forbearance, releases, settlements or compromises
between Landlord and Tenant or any other guarantor, by reason of any waiver of or failure to
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enforce any of the rights and remedies reserved to Landlord in the Lease or otherwise, (ii) the
. invalidity, illegality or unenforceability of the Lease for any reason whatsoever, (iii) the relief or
release of Tenant or any other guarantor from any of their obligations under the Lease by
. operation of law or otherwise, including, without limitation, the insolvency, bankruptcy,
liquidation or dissolution of Tenant or any other guarantor or the rejection of or assignment of
the Lease in connection with proceedings under the bankruptcy laws now in effect or hereafter
enacted (other than any written release of Tenant or any release of Tenant pursuant to the express
terms of the Lease in connection with -a permitted assignment thereunder as provided
hereinbelow), (iv) any modification or amendment of the Lease, or (v) any.other act'or omission
of Landlord or Tenant which would otherwise constitute or create a legal or equitable defense in
- favor of Guarantor except to the extent that the same constitutes a defense to enforcement of the
.- Lease against the Tenant thereunder. _ o -

- ‘Guarantor represents and warrants that it is the direct or indirect owner of one hundred
percent (100%) of the equity interests of Tenant and, therefore has a material economic interest
in Tenant and that the execution of this Lease will be of direct benefit to it, whether or not it shall

: ever occupy any portion of the Leased Premises; hawever, such equity interests are subject to a -
security interest given to Bank of America, N.A. (“Bank™) pursuant to that certain Partnership
. Interest Pledge Agreement from Guarantor and Dallas Campus GP, LLC to Bank dated
November 30, 2005 (the “Bank Pledge”) and accordingly, notwithstanding anything contained
herein to the contrary, the interests and rights of Landlord in such equity interests of Tenant -
 pursuant to this Agreement are subordinate to the rights of Bank therein, subject in all respects to
the terms, covenants and limitations as set forth in that certain Ground Lessor- Tri-Party
“Agreement dated of even date herewith, by and among Bank, Landlord and Tenant (the “Tri-
Party Agreement”). This Guaranty will remain in full force and effect as to any renewal,
. modification, amendment, or extension of the Lease, any assignment or transfer by Landlord,
- any assignment, transfer or subletting by Tenant, any change in the status, composition, structure
. or name of Tenant or Guarantor, or any holdover by Tenant under the Lease, and as to any
assignee of Tenant's interest under the Lease. ' o

If Guarantor, directly or indirectly; advances any. sums to Tenant or to the Bank,
Guarantor’s rights to contribution for such sums and indebtedness will be subordinate in all

. respects to the amounts then and thereafter due and owing by Tenant under the Lease. ‘Pdyment
- by Guarantor of any amount pursuant to this Guaranty shall not in any way entitle Guarantor to -
- any right, title or interest (whether by way of subrogation or- otherwise) in and to any of  the

- rights or remedies Landlord may have against Tenant, unless and unti] all of the obligations then
payable or performable by Tenant under the Lease have been performed, including particularly,
“but without limitation, payment of the full amount then due and owing to Landlord under the

Lease and this Guaranty. ' ' S '

Wherever reference is made to the liability, obligations or- covenants of Tenant in the
Lease, such reference is deemed likewise to refer to Guarantor, jointly and severally, with -
Tenant. The liability of Guarantor for the Guaranteed Obligations and other obligations
contained in this agreement shall be primary; in any rights of action which #ccrue to Landlord
under the Lease, Landlord may proceed against Guarantor and/or Tenant, jointly or severally,
and may proceed against Guarantor without having demanded performance of, commenced any




. Case 09—37013-39]11 Clalm 1-1 Part 9 Flled 02/24/10 Desc Exhlblt G to Schedule
R T : Page8of10

action agamst exhausted any remedy against, or obtained any Judgment agamst Tenant. This is
. a puaranty of payment and not of collection, and Guarantor waives any obligation on the part of
. Landlord to enforce the terms of the Lease agamst Tenant as a condmon to Landlord’s right to
: proceed agamst Guarantor : :

_ Guarantor express]y waives (i) notice of acceptance of this Guaranty and of presentment,

~ demand and protest, (i) notice of any default hereunder or under the Lease (other than notices

- "and copies thereof to the parties spec1f' ed in and as expressly required by the Lease) and of all

-indulgences, (iii) demand for observance, performances or enforcement of any terms for

- provisions of this Guaranty or the Lease, and (iv) all other notices and demands otherwise

required by law which Guarantor may lawfully waive. Guarantor agrees that if this Guaranty is
enforced by suit or otherwise, Guarantor shall reimburse Landlord, upon demand, for all

expenses incurred m connection therewrth rnc]udmg, wrthout limiitation, reasonable attorneys
fees. :

_ Guarantor agrees that in the. event that Tenant shall become msolvent or shall be -
- ad_]udlcated a bankrupt, or shall file a petition for reorganization, arrangement or other relief

under any present or further provision of the Bankruptcy Reform Act of 1978, or if such a

. petition be filed by creditors of said Tenant, or if Tenant shall seek a judicial read_;ustment of the
rights of its creditors under any present or future Federal or State law or if a receiver of all or part
of its property and assets is appointed by any State or Federal court, no such proceeding or action

‘taken therein shall modify, diminish or in any way affect the liability of Guarantor under this -

. Guaranty and the liability of Guarantor with respect to the Lease shall be of the same scope as if
Guarantor itself executed the Lease as the named lessee thereunder and no “rejection” and/or
“termination” of the Lease in any of the proceedings referred to in this paragraph shall be
effective to release  and/or terminate the continuing liability of Guarantor to Lessor under this
Guaranty ‘with respect to the Lease for the remainder of the Lease Term stated therein unaffected :
by any such rejectlon and/or termmatnon in said proceedmgs

' Guarantor further agrees that to the extent Tenant or Guarantor makes a payment or
payments to Landlord under the Lease or. this- Guaranty, which payment or payments or any part
thereof are substantially invalidated, declared to be fraudulent or preferential, set aside and/or

* required to be repaid to the Tenant or Guarantor or their respective estate, trustee, réceiver or any

- other party under any bankruptcy law, state or federal law, common law or equitable cause, then
to the extent of such payment or repayment, this Guaranty and the advances or part thereof .
‘which have been paid, reduced or satisfied by such amount shall be reinstated and continued in

_ full force and effect as of the date such 1n1t1al payment reductron or sausfactlon occurred

Guarantor hereby waives, to the maximum extent permltted by law, all defenses avallable '
toa surety whether or not the waiver is specrﬁcally enumerated in this Guaranty. .

_ The Landlord, by its acceptance of this Guaranty, acknowledges and agrees that, except

- as otherwise provided in the Tri-Party Agreement, the Guaranteed Obligations are and shall be
subordinate in right of payment to payment of all obhgatlons owing to Bank as described in the
Loan Documents (which term shall have the meaning ascribed to it in the Tri-Party Agreement).
'Unless and until Bank shalI notify the Landlord that an Event of Default has occurred under the

8
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Loan Documents (a “Bank Default Notice™), the Guarantor may pay and perform the Guaranteed
Obligations in accordance with the terms of this Guaranty. After receipt of a Bank Default
- Notice, except as provided in the Tri-Party Agreement, any payments received by the Landlord.
in respect of the Guaranteed Obligations (including any amounts received as a result of any
‘collection actions or any distributions in a bankruptcy or dissolution proceeding, or other
proceeding for the benefit of creditors) shall be held in trust by the Landlord for Bank, and shall
be turned over to Bank for application to the obligations described in the Loan Documents. In
addition, after receipt of a Bank Default Notice, Landlord shall cease all collection efforts in
-~ connection with the Guaranteed Obligations until the obligations under the Loan docurents have
been paid in full, excepting only those actions required to maintain Landlord’s rights as against
- parties other than Bank. Bank is hereby named as a third party beneficiary of- these
subordination provisions, none of which may be amended without Bank's prior written consent,
which may be withheld in Bank’s sole and absolute discretion : - e o

| " All of thé'terms and provisions of this Guaranty shall inure to the benefit of the
successors and assigns of Landlord and are binding upon the respective successors and assigns of
Guarantor. - L 4 L

Ny Within seven (7) days after written fequest therefor from Landlord, Guarantor shall .
deliver to Landlord, or its designee, an estoppel letter from Guarantor ratifying and confirming
. Guarantor's obligations under this Guaranty. I :

A determination that any provision of this Guaranty is unenforceable or invalid will not
~ affect the enforceability or validity of any other provision, and any determination’ that the
. - application of any provision of this Guaranty to any person or circumstances is illegal or
-.unenforceable will not affect the enforceability or validity of such provision as it may apply to

" any other persons or circumstances. ' S ' o :

: No modification or amendment of this Guaranty will be effective unless execited by
Guarantor and consented to by Landlord in writing, and no cancellation of this Guaranty will be -
* . valid unless executed by Landlord in writing, o o A :
_ . If.Tenant'.s obligations are void or voidable due to illegal or unauthorized acts by 4'I"¢nant.
i the execution of the Lease, Guarantor shall nevertheless be liable hereunder to the same extent
as it would have been if the obligations of Tenant had been enforceable against Tenant.
- This Limited Guaranty and Indemnity Agreement is goV:rned exclusively - by “its -
provisions, and by the laws of the State of Maryland, as the same may from time to time exist.

[Signature on following page]
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A IN WITNESS WHEREOF, the paties hereto have caused thxs Lmuted Guaranty and
Indemmty Agreement to be executed as of April A7, 2006 :

"ERICKSON RETIREMENT COMMUNITIES
LLC, a Maryland limited habllxty company

<

A\Jacobdon
vervi esident.
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Northern District of Texas
Claims Reglster

09 37013-sgj11 Dallas CamDus GP LLC
Judge: Stacey G. Jernigan ~ Chapter: 11 _ '
Office: Dallas o Last Date to file claims: 02/28/2010

Trustee: Last Date to file (Govt):

Creditor: (13027460) Claim No: 1 Status:

IMSRESS III Dallas Campus, {{Original Filed - ||Filed by: CR -

“JLP. " {iDate: 02/24/2010 . ||Entered by: Knapp, Bradley
c/o-Andrew Bauman/Matthew {iOriginal Entered  ||Modified: -
Summers - {|Date: 02/24/2010 |~ .
Ballard Spahr LLP, 300 E '
Lombard 18 FL.

- |/Baltimore Maryland 21202

|410-528-5679
Secured claimed: $19850000.00
Total  claimed: $19850000.00

History:

Details  1-1 - 02/24/2010 Claim #1 filed by MSRESS I Dallas Campus L.P., total amount claimed:
$19850000 (Knapp, Bradley )

[Descnpnon (1-1) Real Estate/Other ‘ ' o ]

; [Remarks. . ! o |

Claims Register Summary

Case Name: Dallas Campus GP, LLC
Case Number: 09-37013-sgj11 '
Chapter: 11
Date Filed: 10/19/2009
Total Number Of Claims: 1

| ”Total Amount Clalmed”Total Amount Allowed|
| Unsecured ” _ ~ ” I
| Secured || $19850000.00 | ]
| Priority || I
| Unknown_ | ' B |
lAdministrative” ‘ - | : |
[ Total | $19850000.00 |  $0.00




