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B 10 (Official Form 10) (12/08)

UNITED STATES BANKRUPTCY COURT . Northern District of Texas

- PROOF OF CLAIM

Name of Debtor:
Kansas Campus, LLC

Case Number:
09-37024

NOTE: This form should not be used 10 make a claim for an administrative expense arising afier Ihe commencement of the case. A request fw paymem of an

- administrative expense may be filed pursuant 1o 11 U.S.C. § 503.

Name of Creditor (the person or other enug 10 whom the debtor owes money or property):
MSRESS Ill Kansas Campus, LL

Name and address where notices should be sent:
Andrew Bauman, Morgan Stanley, 1585 Broadway, 37th Floor, New York, New York 10036 and
Matthew G. Summers, Esquire, Ballard Spahr LLP, 300 E. Lombard Street 18th Floor,
Baltimore, Maryland 21202 :

Telephone number: -
(410) 528-5679

_RECEIVED |

"0 Check this box to indicate that this

claim amends a previously filed
claim.

Court Claim Number:
(If known) :

B,

Filed on:

Name and address where payment should be sent (if different from above):

"FEB 25 2010
BMC GRQUP

Telephone number:

O Check this box if you are aware that
anyone else has filed a proof of claim
relating to your claim. Attach copy of
statement giving particulars.

O Check this box if you are the debtor
or trustee in this case.

T, Amount of Claim as of Date Casc Filed: 5 38,260,000.00

If all or part of your claim is secured, complete item 4 below however, |f all of your clanm is unsecured, do not complete
item 4. .

ll‘all or part of your claim is entitled to priority, complete item 5.

dCheck this box if clmm includes interest or other charges in addition to the pnncnpal amount of claim. Atach itemized

statement of interest or charges.

2. Basis for Claim: _See Schedule
(See instruction #2 on reverse side.)

3. Last four digits of any number by which creditor identifies debtor:

3a. Debtor may have scheduled account as:
(See instruction #3a on reverse side.)

4. Secured Claim (See instruction #4 on reverse side.)
" Check the appropriate box if your claim is secured by a lien on property ora right of setoff and provide the requested
mfonnanon . . .

#Real Estate HOther

. Nature of property or right of setoff: OMotor Vehicle

Describe:

Value of Property:$ Annual Interest Rate %

Amount of arrearage and other Ehnrggs as of time case filed included in sccured'c]aim,
. l See Schedule - '

ifany: §, Basis. for perfection:

. Amount of Secured Claim: $_- 28,260,000.00 ;-Amount Unsecured: §

6. Credits: The amount of al) payments on this claim has been credited for the purpose of making this proof of claim.

7. Documents: Attach redacted copies of any documents that support the claim, such as promissory notes, purchase
orders, invoices, itemized statements of running accounts, contracts, judgments, mortgages, and security agreements. .

" You may also attach.a summary. Attach redacted copies of documents providing evidence of perfection of

a securily interest. You may also attach a summary. (See instruction 7 and definition of “redacted " on reverse side.)

DO NOT SEND ORIGINAL DOCUMENTS. ATTACHED DOCUMENTS MAY BE DESTROYED AFTER
SCANNING.

If the documents are not available, please explain:

5. Amount of Claim Entitled to
Priority under 11 US.C. §507(a). If
any portion of your claim falls in
one of the following categorles,
check the box and state the
amount.

. Specify the priority of the claim. °

. O Domestic support oblig'ations* under

11 U.S.C. §507(a)}(1)(A) or (a)}(1)(B).-

O Wages, salaries, or commissions (up
to $10,950*) earned within 180 days
before filing of the bankruptcy
petition or cessation of the debtor’s
business, whichever is earlier - 11
U.S.C. §507 (a)4). -

O Contributions to an employee benefit
plan—~ 11 U.S.C. §507 (a)(5).

O Up to $2,425* of deposits toward
purchase, lease, or rental of property
or services for personal, family, or -
household use —11 U.S.C. §507

@) -

O Taxes or penalties owed to
governmental units - 11 U.S.C. §SO7
(8)(8)

O Other - Specify applicable paragraph
of 11 U.S.C. §507 (a)(_).

Amount entitled (6,pri6rlty:
$
*Amoums are subject to adjustment on
4/1/10 and every 3 years thereafter with

respect to cases commenced on or after
the date of adjustment.

Date: '
02/23/2010

Signature: The person filing this claim must sign it. Sign and print name and title, if any, of the creditor or

'FOR COURT USE ONLY

Penalty for presenting fraudulent claim: Fine of up to $500,000 or imprisonment for up to 5 years, or both. 18 U.S.C. §§ 152 and 3571.

kson Ret. Comm. LLC

||IIIIIII|III|||||III|
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Schedule to Proof of Claim
In re: Erickson Retirement Commumtles, LLC, etal.,
Case No. 09—37010 (Chapter 11) (Jomtly Admmlstered)

Inre: Kansas Campus, LLC
Case No. 09-37024 (Chapter 11)

United States Bankruptcy Court for the .Northern District of Texas .
| Creditor: MSRESS I1I Kansas Campus, LLC (“MSRESS Kansas”)

This Schedule supplements the mfonnatmn stated m the accompanymg Proof of Claim .
‘and shall constitute part of the Proof of Cla1m

1. Basns for the Claim

. On or about April 3, 2007, Debtor Kansas Campus, LLC (the “Kansas Debtor’ ), executed
and delivered, among other thmgs a Promissory Note, a Loan Agreement, and a Mortgage,
Assignment of Rents and Leases, Security Agreement and Fixture Filing (the “Mortgage™),
pursuant to which MSRESS Kansas provided mezzanine financing to the Kansas Debtor in the
original principal amount of $25,000,000, which financing was secured by, inter alia, a
* subordinate lien on approximately 65 acres in Overland Park, Kansas upon which the Tallgrass
Creek Retirement Community is located. True and correct copies of the Promissory Note, the
Loan Agreement, and the Mortgage are attached hereto as Exhibits A, B, & C, respectively, and:
incorporated herein by reference. The Promissory Note, the Loan Agreement, and the Mortgage,
together with all other documents evidencing, documenting, perfecting, or concerning the -
indebtedness owed by the Kansas Debtor and ERC (as hereinafter deﬁned) to MSRESS Kansas
are hereinafter referred to collectlvely as the “Loan Documents

Enckson Retirement Commumtles, LLC (“ERC”), executed and delivered a Limited
Guaranty and Indemnity Agreement dated April 3, 2007 (the “Guaranty™), in favor of MSRESS
- Kansas by which it guaranteed the full and prompt performance of all obligations of the Kansas
Debtor to MSRESS Kansas. A true and correct copy of the Guaranty is attached hereto as -
Exhibit D and incorporated herein by reference. ERC pledged its member interest in the Kansas
Debtor-to MSRESS Kansas as security for the obligations of the Kansas Debtor under the Loan
Documents and ERC’s obligations under the Guaranty pursuant to a Member Interest Pledge
Agreement dated April 3; 2007. True and correct copies of the Member Interest Pledge
-~ Agreement and related UCC financing statements are attached hereto as Exhibits E & F,
respectlvely, and incorporated herein by reference

On or about October 19, 2009 (the “Petition Date”), ERC the Kansas Debtor and certain
of their affiliates and subsidiaries (collectively, the “Debtors™) filed voluntary petltlons for relief
under Chapter 11 of the Bankruptcy Code. :

DMEAST #12229245 v1
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Prior to the Petition Date, the Kansas Debtor defaulted under the Loan Documents by
virtue of,-among other things, its failure to make payments to MSRESS Kansas as and when due.
As a result of these defaults, as of the Petition Date, the Kansas Debtor and ERC are obligated to
pay the sum of $25,000,000. 00 plus interest in the amount of $3,260,000.00 to MSRESS
Kansas. : - S _ :

II. Calculation and CIassiﬁcation' of the Claim

MSRESS Kansas asserts a clalm as of the Petition Date, in the aggregate amount of
$28,260,000.00, consisting of principal in the amount of $25,000, 000.00 and accrued but unpaid
interest in the amount of $3,260,000.00, together with accrued, unpald indebtedness of the

Kansas Debtor and ERC to MSRESS Kansas, both absolute and contmgent existing prior to the

commencement of the Chapter 11 case, together with all fees, commissions, attorneys' fees, and
other costs and expenses, accrued and accruing with respect thereto and prov1ded for in the Loan
Documents. ' -

~ The claim is secured by a subordinated pérfected security interest in and liens againSt :
substantially all of Kansas Debtor’s property and ERC’s member interest in the Kansas Debtor."

Under the Guaranty, ERC also is liable for the full amount claimled' herein.
L Notices

: All notices concerning this claim and/or any obJectlons to thlS claim should be served on
all of the followmg :

Mr. Andrew S. Bauman
Executive Director

. Morgan Stanley
1585 Broadway,. 37" Floor

- New York, New York 10036

: '.Aand-

Matthew G. Summers, Esquire ..
Ballard Spahr LLP '
/300 E. Lombard Street, 18" Floor
~Baltimore, Maryland 21202

DMEAST #12229245 v : 2
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| IV. - Reservation of Rights

In early February 2010, MSRESS Kansas and - certain affiliated entltles reached a“
settlement agreement in principle with, inter alia, the Debtors which settlement agreement would
-resolve the disputes involving MSRESS Kansas in the bankruptcy case. MSRESS Kansas has
filed this proof of claim in order to preserve its rights in the event that the settlement agreement’
in principle does not become a fully executed settlement agreement or the settlement is not
consummated. - : : :

MSRESS Kansas reserves the right to amend this proof of claim to include amounts not
stated above, including, without limitation, costs, expenses, attorneys’ fees, and any other
charges or amounts due, as appropriate, under applicable bankruptcy and non-bankruptcy law.
MSRESS Kansas reserves all of its rights and remedies, including, without limitation, the right to -
amend this proof of claim to. include additional charges, adjustments and the like, due and
payable under the Loan Documents and Guaranty, as the same become quantlﬁed known or -
available. 'MSRESS Kansas further reserves the general right to amend, supplement, or modify-
this claim (including, but not limited to, the classification and amount of the claim asserted
herein). MSRESS Kansas further reserves the right to file requests for payment of admlmstratlve
expenses or other claims entltled to pnonty : '

The filing of this Proof of Claim is not: (a) a waiver or release of MSRESS Kansas
rights against any person, entity or property; (b) a consent by MSRESS Kansas to the jurisdiction
- of the Bankruptcy Court with respect to any matter other than the subject matter of this claim; (c) -
a consent by MSRESS Kansas to any proceedings. commenced in this case or otherwise
involving MSRESS Kansas; (d) a waiver of the right to withdraw the reference, or otherwise to
challenge the jurisdiction of this Court, with respect to the subject matter of this claim, any
objection or other proceedings in this case agamst or otherw1se involving MSRESS Kansas; or
“(e) an electlon of remedles '

DMEAST #12229245 v1




., Case 09:37024-sgj11 Clalm 1-1 Part 3 Flled 02/24/10 Desc ExhlbltAto Schedule

: Page1of4
" PROMISSORY NOTE : I lj i ﬁ |
: . _ o _ Kansas
$2500000000 . apmg 2007

FOR VALUE RECEIVED the undersrgned, KANSAS CAMPUS LLC a Maryland
| hmrted liability company havmg a mmlmg address at 701 Maiden Ch01ce Lane, Ba.ltmiore,
| Maryland 21228 (“Borrower”) prom1ses to pay to the order of MSRESS m KANSAS
: CAMPUS L P., a Delaware limited parmershlp, at its ofﬁce at 1585 Broadway, Floor 37, New
York, New York 10036 (the payee and each successor holder of this Note bemg herem called the
. "Lender") or fo such other person or at such other place as the Lender may ﬁ'om t:me to tlme
desrgnate in Wntlng, the pnncrpal sum of TWENTY FIVE M]LLION AND 00/100 - |
DOLLARS ($25,000, 000 00) mth mterest ﬁ'om the date hereof payable in arrears at an annual
. rate of fourteen per cent (14 %), calculated on the basrs ofa 360 day year but accnnng on the
'unpaxd pnncrpal balance for the actual number of days elapsed. |
Prmcrpal and interest evidenced by thJs Promrssory Note shall be pa1d as follows
a Ifthe date hereof i is not the first day of a month, on the ﬁrst day of the month next
. followmg the date hereof mterest only at the rate set forth above shall be paid upon the pnncrpal
o balance outstandmg hereon from the date hereof _ | '
. . b.. Commencmg on the ﬁrst day of the second month aﬁer the date hereoﬂ or 1f the
| date hereof is the ﬁrst day of a month then commenemg on the ﬁrst day of the first month after ‘
the date hereof, and continuing on the first day of each successive month until the Matunty Date '
(heremafter deﬁned) interest only at the rate set forth above
c. The enure pnncrpal balance and mterest thereon shall i any event be due and-

-payable on Apnl 1, 2019 (the “Matunty Date™).

EXHIBIT -

-1-

US1DOCS 60993703 , o A
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- “CEBY

If any mstallment of pnnc1pa1 or interest or both is not. paJd thhm the time. frame

prowded in the Loan Agreement (heremafter deﬁned), there shall a]so be 1mmedmtely due and
. payable an admjnistrative late charge of five percent (5%) of the amount o_f such .payment; In -
h addition, euch past due payment shall bear intetest at the mammum interest rate then allowsble
' under the laws of the State of Kansas; proyided, however such interest rate shall not exee'ed a.
'mammum .rate of eughteen percent (18%) per annum (the “Default Interest Rate”)

- At the 0pt10n of Lender the entire mdebtedness ewdenced by th15 Note shall become
1mmed1ately due and payable W1thout notice or demand upon the occurrence at any t:me of any
of the fo]Jowmg events of default. 1 failure to pay to the Lender in full any principal or interest

" and such failure continues for a period of five (5) days or default of Bolrower or any endorser or
. guarantor he’reof undet any liability, obli gaﬁon or nndextalcing, hereunder or otherwise to the
'Lender that contmues aﬁer any apphcable notice reqmred hereunder or therein and the expxratlon |
" -of any applicable grace period; (2) any Event of Default under the terms of that certain Loan
’Agreement of even date herew1th between Borrower and Lender (the “Loan Agreement”), or
any other instrument glven to secure this Note shall occur and contmue after any applicable
" notice reqmred therein and the expnahon of any apphcable grace penod, mcludmg but not
. hmlted to any failure of the ProJect (as defined in the Loan Agreement) to sansfy the Bulance
_ Test (as deﬁned-m the Loan Agreement)‘pursuant to and in accordance w1th Section 23.4 of the
Loan Agreement; 3) any‘statennent, 'representation or warranty made by the undersigned, or any
endorser orany guarantor hereof in the Secnrity Docuiments (hs defined in the Loan Ag’ree:nent);
or m any supporting financial statement ot’ the undersigned or any endorser or guarantor hereof

- shall have been false in any material respect; and (4) the liquidation, termination or dissolution of
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the Borrower or any endorser or guarantor hereof, or any of such ceasing to- carry on achvely its
‘present busmess | |
. Borrower agrees to pay all costs of coll’ech'dn, including reasonable fe:and-ercpenses of
', 'Lender’s. attorneys upon any default in the 'payment of principal or interest when due, ‘which
default contmues beyond any apphcable grace or ‘cure penod and all costs mcludmg reasonable
| fees and expenses of Lender 8 attorneys in case it becomes necessary to protect the security
hereof whether or not suit is commenced. | |
'I‘hrs Note may be prepald in whole but not in part (except as provided below) pursuant to |
the terms and provrsmns of Section 24, 1 of the Loan Agreement o
The Lender shall have the nght to require that the mdebtedness evrdenced hereby be pmd,
m full in accordance wrth the terms of Section 24.2 of the Loan Agreent.
In the event the payments reqmred to be made hereunder or pursuant to the Security
Documents (as deﬁned in the Loan Agreement), whether such payments are charactenzed as
“interest or otherwise, shall at any tlme exceed the limits permrtted by any law governlng usury or
- any other law apphcable to the loan evrdenced hereby, all such excess sums pa1d by Borrower
for the penod in questlon shall, without further agreement or notice between or by any party
| hereto be apphed to the pnncrpa] balance as a partxal prepayment thereof wrthout premium,
 Borrower and all endorsers and guarantors of thJs Promrssory Note hereby severally ‘
warve presentment for payment, protest and demand, nonce of protest, demand and of drshonor
and nonpayment of this Note and Borrower’s (and any endorser s or guarantor's) habxhty
hereunder shall remam ummpaxred, not_wrthstandmg any extensmn of the time of payment or’

_other indulgence granted by Lender, or the release of all or any part of the secunty forthe -
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payment hereof or the hablhty of any party wh1ch may assume the obhgatlon to make payment
of the mdebtedness ev1denced hereby or the performance of the obhgatlons of Borrower.
Whenever notice, demand of a request under th1s Note may properly be glven to .
Borrower or Lender, the same shall be givenin accordance with the provxsmns of the Loan
| . Agreement _ | | | _
: ThlS Note is secured by the Secunty Documents (as deﬁned in the Loan Agreement),
B whlch mcludes the Mortgage (as deﬁned in the Loan Agreement), Wthh Mortgage encumbers
E certain properly, more, partlcularly described therem, located in the Ctty of Overland  Park,
"Johnson County, Kansas (the “Property”) ' ‘- o
. The transactmn of which this Promlssory Note isa part bears 8 reasonable relauon to the
. State of Kansas in as much as the Property i is located in the State of Kansas, accordingly, the
| _Borrovyer and the Lender: agree that thJ_s l’romtssory Note shall be goyemed‘ by and_oonstrued m
| accordance tvith the'laws of th‘e. State. of Kansas, to the»maaimnm- extent the parties may S0
.,"._'.lavévﬁllly agree. . . | _ | | o
' -EXDCUTED AS A SEALDD INSTRUMENT as of the day and year ﬁrst above wntten
| BORROWER

. KANSAS CAMPUS,LLC, = -
©'a Maryland hmlted hablhty company

By: Enckson Retirement Corfm
- ‘Maryland limited ligb
its Member

.~By:'<..'- iy
7 Name.@rald F. Doberty

 Title: Executive Vice Pres
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- LOAN AGREEMENT

THIS LOAN AGREEMENT (the “Agreement”) is made and entered into as of April 3,
2007 by and between MSRESS III KANSAS CAMPUS, L.P., a Delaware limited partnership -
(“Lender”), and KANSAS CAMPUS, LLC a Maryland limited hablhty company
(“Borrower™). '

RECITALS

A. Bor:rower acquired approxmately 65 acres located in .Tohnson County, Clty of
Overland Park, Kansas (as more specifically described on Exhibit A attached hereto, the

"Property") for development as & continuing care retirement community ("CCRC") known as .

- Tallgrass Creek Retirement Community (“Tallgrass Creek”). When complete, the CCRC will

- include approximately 1,100 independent living units-and apprommately 152 health care units

(of which amount 64 will be assisted living units and 88 will be nursing care units (mdnndually,
a "Unit" and collectively, the."Units")) and accessory-uses (collechvely, the "Project").

. B. The Project will be developed and operated on the Property consistent w1th the
fo]lowmg outline:

@) Borrower has and will continue to, subject to. certain management and
 financing arrangements described below, develop the Project for lease to Tallgrass Creek,
Inc., a Maryland non-stock: corporation ("TGC") in accordance with the terms of a
Master Lease and Use Agreement between TGC and Borrower dated October 20, 2006
. (the "Master Lease").. Under the Master Lease, TGC operates the Project. In addition,
. the Master Lease provides TGC with certain nghts to purchase the mterest of Borrower in
the Property and the Project.

(u) Borrower has retamed Enckson Retirement Commumtles LLC (“ERC”) S
to manage the development of the Project in accordance with that certain Development
Agreement. dated October 20, 2006 (the "Development Agreement"),

-(m) Residents of the Units (the "Residents") will occupy their Unit and
receive various services pursuant to terms of an agreement (the "Residence and Care
Agreement") between each Resident and TGC. Residents are required to deliver certain
fonds upon obtaining residency of their Unit ("Entrance Deposits"), which may be
refunded under the terms of the Residence and Care Agreement. In addition, Residents
will make certain monthly payments ("Monthly Fees"), which can include the cost of
services acquired, as more fully described in the Residence and Care Agreements.

‘C. ~ The develdpmeqt of the Project will be ﬁilanced con'Sistent with the foIlowing
outline: . - . o - |
() TGC will loan Borrower the proceeds from the Entrance Deposits

~ provided by Residents (the "Community Loan") under the terms of a certain loan
. agreement and note (the "Community Loan Agreement” and the "Community Note,"

EXHIBIT

US1DOCS 6099302v6
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oo respectively), which Community Loan had been secured, in part by the Community

' Mortgage and Security Agréement, dated April 3, 2007 (the “Community Loan .
‘Mortgage”) (collectively, the "Community Loan Documents"), the proceeds of which
will be used, among other things, to finance the acquisition, development, improvement
and construction of the Property and the Project. The Community Loan Mortgage is
subordmate to the Construction Loan Documents (as defined below)

(ii) Borrower has obtamed from Mercantile-Safe Deposrt and Trust Company,
among other lenders (collectively, “Construction Lender™), a revolving loan and letter
. o of credit facility in the aggregate principal amount of up to Sixty-Five Million Dollars
o ($65,000,000) (the “Construction Loan”) to be used for the construction of the Project
‘ 2 ~ and for certain other permitted purposes as more particularly set forth in the Construction
. Loan Agreement between Lender and Borrower dated as of April 3, 2007 (the
‘“Construction Loan Agreement”), which Construction Loan is secured, in part, by that
certein Amended and Restated Mortgage, Assignment of Rents and Leases, Security
Agreement and Fixture Filing by Borrower encumbering the Property and the Project in
favor of Lender of even date with the Construction Loan Agreement. The Construction
Loan Agreement together with any and all additional documents executed and delivered
by Borrower to the Construction Lender in connection with the Construcuon Loan are o
hereinafter collechvely the “Construction Loan Documents.”

» (i) Using proceeds of the Community Loan and the Construction Loan,
Borrower will continue to (a) develop the Property for the Project in accordance with the
zoning approvals and permits and the health care approvals, and (b) loan funds to TGC
" from time to time, but not exceeding at any one time the amount of Thirty Million
Dollars ($30,000,000) for the purchase of insurance for the Property, payment of taxes on
_ the Property and to otherwise make any and all valid expenditures necessary for
operating and/or maintaining the Property (the "Working Capital Loan"), the terms of
- .which are set forth in a loan agreement and a note (the "Working Capital Loan
- Agreement" and the "Working Capital Promissory Note," respectively). The Working
Capital Loan and TGC's obligation to lend funds to Borrower under the Community Loan
- are secured, in part, by a Security Agreement, Pledge and Collateral Assignment of
License and Residence and Care Agreement dated April 3, 2007, between TGC and
Borrower (the "Working Capital Security Agreement"), pursuant to which, TGC
assigned to Borrower all of its right, title and interest in and to all inventory, accounts,
general intangibles, chattel paper, equipment and fixtures, licenses, Residence and Care -
'Agreements (as defined in the Working Capital Security Agreement), and cash and
- deposits, but only the foregoing which are now located at, or used in connection with or -
relate to, or arise from the Project, its development, financing and operation, including all
payments to be made by residents of the Project under the Residence and Care .
-Agreements which are subject to the terms of a Lockbox Account Agreement, dated
October 20, 2006, between TGC and Borrower (the "Lockbox Account Agreement").
The Working Capital Loan Agreement, Working Capital Promissory Note, Working
Capital Security Agreement, and Lockbox Account Agreement are collechvely referred
“to herein as the "Worlung Capital Loan Documents".
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(iv) Certain improvements to be constructed on the Property as paﬁ of the
Project as more particularly defined in Resolution No. 3542 adopted by the City of

Overland Park, Kansas (the “City”) on September 11, 2006 (the “Special

Improvements”) will be financed with the proceeds of City of Overland Park, Kansas,
Transportation Deve10pment District Special Assessment Bonds, Series 2006 (Tallgrass -
Creek Project) in the aggregate principal amount of $14,950,000 (the “Special
Assessment Bonds™). The proceeds of the Special Assessment Bonds will be disbursed
in accordance with and subject to the terms of that certain Trust Indenture dated
November 1, 2006 by and between the City and Manufacturers and Traders: Trust
Company, as trustee (the “Trust Indenture”). The Trust Indenture and any and all
additional documents executed and delivered by the Borrower pursuant to the Trust
Indenture or in connection with the Special Assessment Bonds are heremaﬁer

A .collectxvely the “Special Improvement Fmancmg Documents.”

. “D. * Borrower desires to borrow from Lender the sum of Twenty-Five Million Dollars
($25,000,000. 00) (the “Mezzanine Loan”) on the terms and conditions set forth in this
Agreement and in the promissory note delivered smmltaneously herew1th (the “Mezzanine

Note™).

- 'NOW, THEREFORE, in consideration of thé premises and the respective agfeements,

set forth herein, and in reliance upon the respective representatlons and warrantles made
- hereunder, the parties agree as follows: - . :
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ARTICLE 1.
DEFINTI'IONS

1.1  Defined Terms. In addition to terms defined in the recrtals or elsewhere in this
Agreement, the followmg definitions will apply to th13 Agreement ‘

(a) “Security Documents” means the Mortgage, Assrgnment of Rents and"
Leases, Security Agreement and Fixture Filing from ‘Borrower to Lender (the
“Mortgage”), the Lender-Developer Agreement between ERC and Lender, certain UCC-
1 financing statements, the Limited Guaranty of ERC, the Member Pledge from ERC to
Lender of its iriterests in Borrower, and the Pledge Agreement. from Borrower to Lender
with regard to various contract rights and public entitlements, in each mstance as more
. ,ﬁJlly described in the applicable document. :

(b) "“Term” shall mean the period from the date hereof until such time as the
Mezzanine Loan and all other amounts due and payab]e under the Mezzanine Note and
this Agreement have been paid in full. o -

y _-1 2 Index Attached as Schedule A is an index to terrns deﬁned in this Agreement

ARTICLE IL
- LOAN

Simultaneously with the delivery of this Agreent, Lender has ndvanced ro Borrower

_ the entire prinicipal amount of the Mezzanine Loan and has received from Borrower and ERC, as
- applicable, the Mezzanine Note and the Security Documents. In addition, Borrower has
" complied with the Closing Conditions of Exhibit C and the Closing Requirements of Exhibit D.

ARTICLE I
LOAN PAYMENTS AND SECURITY

31 Princip_"al and Interest on the Mezzanine Loan. Borrower' ‘will make payments on
the Mezzanine Loan in accordance with this Agreement and the Mezzanine Note. .

32 - Acceleration. In'the event of a default by Borrower of its obligations under this

‘Agreement beyond any applicable notice and cure period, the full amount of Mezzanine Loan,

including any Make-Whole Amount, shall be immediately due and payable by Borrower to

Lender.

3.3  Additional Paments. If Lender shall make any expenditure for which Borrower
is responsible or liable under this Agreement, or if Borrower shall become obligated to Lender
under this Agreement for any sum other than principal and interest, the amount thereof shall be -
due and payable by Borrower to Lender, together with all applicable sales taxes thereon, if any,
simultaneously with the next succeeding monthly payment under the Mezzanine Note or at such
other time as may. be expressly provided in this Agreement for the payment of the same.
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" 34 [Reserved]

3.5 Uncondmonal Obhganon Pnnclpal and interest on the Mezzanine Loan shall be |
- paid to Lender without demand and without deduction, set-off, claim or counterclaim of any
nature whatsoever which Borrower may have or allege to have against Lender, and all such
- payments shall, upon receipt by Lender, be and remain the sole and absolute property of Lender.
~ All such sums shall be paid to Lender in legal tender of the United States by wire transfer of
. immediately available federal funds or by other means acceptable to Lender in its sole discretion.
If Lender shall at any time accept any sums after the same shall become due and payable, such
acceptance shall not excuse a delay upon subsequent occasions, or constitute or be construed asa
waiver of any of Lender s rights hereunder.

3.6 © Past Due Pay_n_u ents. - If Borrower fails to make any payment of principal,
interest or any other sums or amounts to be paid by Borrower hereunder on or before the date
such payment is due and payable and such failure continues for a period of five (5) days,
Borrower shall pay to Lender an administrative late charge of five percent (5%) of the amount of
such payment. In addition, such past due payment shall bear interest at the maximum interest -
rate then allowable under the laws of the state in which the Property is located, from the date
such payment became due to the date of payment thereof by Borrower.

ARTICLE Iv.-
ASSUR.ANCES

4.1. " Maintain Existence and Good Standing. - Borrower will maintain its existence, in
good standmg in all requ1s1te jurisdictions, and will secure and maintain all necessary licenses
" and approvals to operate in accordance with all apphcable laws,

42. Compliance With Agreements. Borrower will comply with all docurnents
applicable to the development of the Pro_]ect and its performance under agreements w1th TGC
" and any other parues

4.3. Comphance With Laws. Borrower will comply w1th all apphcable Iaws, rules and
regulanons in connection with the conduct of its business and the comp]ehon of the Project. -

4 4.  Further Assurances. Borrower will prov1de, and where applicable, will secure the
performance of ERC to provide, such other necessary or appropriate documentation and
assurances as to assure Lender of the full beneﬁt of the Secunty Documents.

~ ARTICLE V. | .
* USE AND OPERATION OF PROPERTY

5.1  Development of the Project. Borrower covenants and agrees that it shall develop

- and construct, or cause to be developed and constructed, the Project in accordance with this

Agreement, the Third Party’ Documents (defined in Section 20.1 below) and any other
agreements relating to the Project (the “Project Documents”)
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52 Perrmtted Use. Borrower covenants and agrees that it will not perform, nor allow
to be performed at the Project any acts which will cause the cancellation of any insurance policy

- covering the Project or any part thereof (unless another adequate policy is available), nor shal]
. Borrower sell or otherwise provide or permit to be kept, used or sold in or about the Project any

article which may be prohibited by law or by the standard form of fire insurance policies, or any

© . otheri insurance pohc1es requlred to be carned hereunder or fire underwnter 8 reg'ulatrons

53  Necessary Aonrovals Borrower shall maintain in good standmg all licenses,
permrts and approvals necessary to perform its obhgatrons with regard to the Project under all

_applicable laws. Lender shall at no cost or liability to Lender cooperate with Borrower in this

regard, limited to executing all applications and consents requlred to be srgned by Lender in
order for Borrower to obtain and maintain such approvals. | -

54 Lawhil Use Etc Borrower shall not use or suﬁ'er or penmt the use of the PrOJect'

. or the Propeity for any unlawful purpose. Botrower shall not commit or suffer to be committed

any waste on the Property, or in the Project, nor shall Borrower cause or permit any unlawful

" nuisance thereon or therein. - Borrower shall not suffer nor permJt the Property, or any portion

thereof, to be used in such a manner as (i) might reasonably impait Lender’s interest therein or to

. any portron thereof, or (ii) might reasonably allow a claim or claims for adverse usage or adverse
‘ 'possessmn by the public, as such, or of implied dedlcatJon of the Property or any portion thereof.

55 Enwromnental Matters. Neither Borrower nor any of its employees agents,
mvrtees, hcensees, contractors, guests, or permittees shall use, generate, manufacture, refine,
treat, process produce, store, deposit, handle, transport, release, or dispose of Hazardous
Substances in, on or about the Property or the groundwater thereof, in violation of any federal,

. state or municipal law, decision, statute, rule, ordinance or regulation currently in existence or
_ hereafter enacted or rendered. Borrower shall give Lender prompt notice of any claim received

by Borrower from any person, entity, or governmental authority that a release or disposal of .

. Hazardous Substauces has occurred on the Property or the groundwater thereof,

Borrower shall not discharge or permit to be discharged into any septic facility or sanitary
sewer system serving the Property any toxic or hazardous sewage or waste other than that which
is permitted by applicable law or which is normal domestic waste water for the type of business
contemplated by this Agreement to be conducted by Borrower on, in or from the Property. Any

" toxic or hazardous sewage or waste which is produced or generated in connection with the use or

operation of the Property shall be handled and disposed of as required by and in compliance with -

" all applicable local, state and federal laws, ordinances -and rules or regulations-or shall be pre-

treated to the level of domestic wastewater prior to drscharge into any septlc facility or sanitary
sewer system serving the Property

-3, 6 Comphance With Restrictions, Etc. Borrower at its expense, shall comply w1th
all restrictive covenants and other title exceptions affecting the Property (“Permrtted
Exceptlons”) : . :

5.7 Notices and Reports. Borrower shall prepare and deliver to -Lender' periodic
reports, not less than monthly, of the state of the business and affairs of the Borrower. Borrower
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shall cause ERC, as the sole member of Borrower, o its delegate, to prepare statements of the
financial condition of the Borrower as of the last day of each month, such financial statements
for the Borrower to include (i) statements of profits or losses, (ii) balance sheets as of the close
+ of such month, (iii) statements of cash flow, (iv) statements of changes in capital, and (v) a
narrative explanation of variances to each TAB Summary (defined in Section 5.8 below). Such -
statements and reports shall, if requested by Lender, be certified by the chief financial officer of
"ERC and shall be in form and substance reasonably satisfactory to Lender. Copies of such"
statements shall be furnished to Lender within thirty (30) days after the end of each month.
Annual financial statements (unaudited) shall be furnished to Lender within sixty (60) days after
the close.of the fiscal year. Borrower shall also provide to Lender. (a) & detailed description of
~ any amounts paid within such period to ERC or any affiliate thereof in excess of amounts -
reflected in the relevant annual budgets and plans for the development of each Phase (defined in
‘Section 11.2(a) below) (“Phase Plans”) then in effect; and (b) copies of all reports, notices or -
‘other transmittals either (x) made by the Borrower and/or ERC to any lender or other entity
under any loans affecting the Property or the Project (“Project Loans™), or (y) received by the
Borrower or ERC from ERC (in its capacity as the Developer or otherwise), TGC, or any other
entity under any Project Loans. Borrower also shall provide copies to Lender of all reports and
. notices received or made by the Borrower and/or ERC relating to any other Project Documents.

: ‘5.8  Annual TAB Summaries. Borrower has provided to Lender a Total Anticipated

~ Budget containing multi-year projections (the “TAB Summary”) for the construction of the

Project, setting forth the costs and expenses relating to specific Phases of the Project as contained

" in each Phase Plan (see Exhibit I attached). Borrower shall submit to Lender on a monthly basis
the most recent TAB Summary (in format comparable to Exhibit I attached) for the Project, -

reflecting the reasonably projected income and expenditures (capltal operating and other) for the

-~ Project. Borrower shall identify and provide a narrative to Lender explalmng any material

- adverse changes regarding the TAB Summary

: 5.9 - Major ﬁec:mons Affecting Borrower, the Project, the Property and the g
improvements. The affirmative consent or approval of the Lender shall be required for each of

the following “Major Decisions™:

(a) causing the mod1ﬁcat10n, amendment, extensmn or temunatxon of any -
documents or agreements entered into, made, given or delivered, as applicable, in connection
with or in any manner related to the Project Documents, or any agreement between ERC and
TGC, and, after the termination thereof, the entry into, making, giving or delivering, as
applicable, of any new or substitute document or agreement; provided, however, Lender's
consent for change orders shall only be required to the extent that any one or more of such
change orders exceed (i) $500,000 md1v1dua11y or (ii) $750,000 in the aggregate per building.

(b)  except for (i) any loans from ERC, or (i) Borrower’s agreements under

. the Construction Loan Documents, the Commumty Loan Documents and the Special

_Improvement Financing Documents to which it is a party, borrowing money and issuing any

evidences of indebtedness, securing any such loans by mortgage, pledge or other lien on any of

the assets of the Borrower and, to the extent not previously approved, making any matenal
decisions or taking any material actions under the apphcable loan documents;
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: (c) causing the adoption, modification or amendment of the Development
Plan or any Phase Plan of the Project (provided that Borrower may act with respect to this Major
Decision without Lender’s-consent (but with reasonable prior notlce to Lender) unless and until

: Lender provides written notice to the contrary), :

- (d - except as permitted by this Agreement and for Development D1$tnbutlons
. (as defined in that certain Lender-Developer Agreement dated as of even date herewith between
- Lender and ERC) to ERC (if, as and when required or perm1tted under the Lender-Developer
- Agreement), making any loans or dlstnbunons, :

_ (e mmanng, defendmg, adjusting; settlmg or compromxsmg any srgmﬁcant
litigation involving the Borrower or any other entity involved in the Project (provided that
- Borrower may act’ with respect to this Major Decision without Lender’s consent [but with
reasonable prior notice to Lender if the action will or may have aggregate cost implications of

- $200,000 or more] unless and until Lender provides wntten notice to the contrary);

. (®  acquiring any land 1mprovements or other real property, or any interest'
therein;

(g) electmg to dissolve and terminate Borrower or become a pa.rty to a
, merger transfer of assets or consolidation with any other person or entity;

(h)  except to the extent required by the Employee Rehrement Incorne Secunty '

. Act of 1974, as amended from time to time (“ERISA™), changing the insurance program of the

Borrower as described in this Agreement (provided that Borrower may act with respect to this

Major Decision without Lender’s consent (but with reasonable prior notice to Lender if the

change will diminish the creditworthiness of any insurer or would cause any insurance program

" to be commercially unreasonable in light of the nature and scope of the Pro_]ect) unless and until
Lender provides written notice to the contrary); : :

@) subsequent to the complenon of construction of any Phase, construclmg

~ any improvements or make any material (i.e., with a cost in excess of $200 ,000) capital

- improvements, repairs, alterations or changes in, to or of such Phase (provided that Borrower

_may act with respect to this Major Decision without Lender’s consent [but with reasonable pnor
notice to Lender] unless and until Lender provides written notice to the contrary);

)] voluntarily filing a bankruptcy petition on behalf of the Borrower;

' - (k) . withdrawing funds from any escrows, reserves or accounts, unless such
withdrawal is either: (i) a construction withdrawal for approved costs and expenses incurred by .
the Borrower for the approved development of the Project; or (ii) made to pay to Lender any
sums to which it is entitled hereunder, including, as applicable, payment of the Prepayment Price
‘and/or the Make-Whole Amount (each as defined in Section 24.1 below);

: (l) m]tratmg construction of a building or Phase which has not been approved.
for funding under any other financing for the Project, unless Borrower or Guarantor intends to
finance such construction itself and has sufficient funds to complete such construction, and
provided further, that such Borrower/Guarantor funded construction does not constitute a breach.
under the Construction Loan Documents, or any other ﬁnancmg documents related to the Project
and/or under the PrOJect Documents; or S :
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(m)  except as otherwise permitted, taking any action or making any decision
that would (or is reasonably likely to) have a material adverse affect on the Project, the
Borrower, a member of Borrower or its investment in the Borrower.

510 Negative Covenants by Borrower.

(a)  Borrower shall not contract for goods or services at the Property in an
aggregate annual amount greater than $200,000 or approve-any agreement for the provision of -

. goods or services to the Borrower by any person who is an affiliate of ERC; provided that

Borrower may act with respect to this subsection without Lender’s consent (but with reasonable
prior notice to Lender if the agreement will or may have an aggregate cost of $200,000 or more
and such agreement is not reflected in the approved development budget for the Project) unless
and until Lender provxdes written notlce to the contrary.

: (b) Borrower ‘shall not enforce the nghts of the Borrower under any Project
Document (as applicable); provided that Borrower may act with respect to this subsection

without Lender’s consent (but with reasonable prior notice.to Lender if the action will or may
. have agpregate cost implications of $200,000 or more) unless and unhl Lender provrdes written

notice to the contrary.

. 5. 11 Prohibition on Dlstnbutlons and Fees. At any t1me durmg the Term that (i) there
exists an uncured Event of Default or (ii) the paymerit of any of the following would result in an

~ Event of Default, including a failure of the Balance Test, Borrower shall not make payment of

any: (x) distributions to its members; or (y) development fees or distributions to the Developer

Ny _'under the Development Agreement.

5 12 Surv1va1 As to conditions and uses of Borrower exrstmg or occurnng prior to the

expiration or sooner termination of this Agreement, the provisions of this Article 5 shall survive
the expiration or sooner termination of this Agreement to extent of any ongomg effects on- . .

Lender or its successors with respect to the Property

ARTICLE V1.
TAXES AND ASSESSMENTS

Throughout the' entire Term of this Agreement, Borrower sh'éil bear, pay and discharge

* all taxes, assessments and other governmental impositions and charges of every kind and nature
‘whatsoever, extraordinary as well as ordinary, and- each and every installment thereof which

shall or may during the term hereof be charged, laid, levied, assessed, or imposed upon, or arise
in connection with, Borrower’s construction of the Pro_]ect, or any pait thereof. Borrower shall
not be obligated to bear, pay or discharge Lender’s U.S. income tax(es) or any other tax based on

"net income of Lender. Upon request of Lender, Borrower shall promptly fumish to Lender

satisfactory evidence of the payment of any tax, assessment, imposition or charge required to be
paid by Borrower pursuant to the foregoing,
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ARTICLE VIL
SERVED

~ ARTICLE VIII.. ’
LICENSE PERMITS, FEES, ETC.

Bonower shall keep and maintain in ﬁlll force dunng the entire term of thrs Agreement

~ all licenses, permits or other approvals necessary for its _obligations in connection with the

Project. Borrower shall, at its sole cost and expense, pay all license fees, permit fees,
governmental impact fees or other expenses of any kind or nature whatsoever imposed on.
Borrower in connec’aon with its construction of the PI‘O_] ect.

ARTICLE IX.
INSURANCE

9.1 Insurance by Borrower. Throughout the term of this Agreement, ‘Borrower shall,

. at its sole cost and expense, maintain, or cause to be maintained, in full force and effect, the
" insurance of the types and in the 'amounts reqmred of Botrower under the Developmentr
Agreement or any other Project Document ,

92  Other Insurance. In addition, Borrower shall, at’ Lender s request, provide, keep

. _ and maintain in full force and effect such other insurance for such risks and in such amounts as
" may from time to time be commonly insured against in the case of business operations similar to
those contemplated by this Agreement to be conducted by Borrower on the Property.

93  Carriersand Features. All'insuranee policies required to be carried by Borrower -
as provided in this Article shall be issued by insurance companies which have an A-:X or better

 rating by Best’s Insurance Rating Service. All such policies shall be for 'penods of not less than

one year and Borrower shall renew the same at least thirty (30) days prior to the expiration:

“thereof. All such policies shall require not less than thirty (30) days written notice to. Lender :
pnor to any cancellation thereof. | 4

Borrower shall pay the premiums for all insurance policies thch Borrower is obligated

'Vto carry under this Article and, at least ten (10) days prior to the date any such insurance must be
in eﬂ'ect, deliver to Lender a copy of the policy or policies, or a. ceruﬁcate or certificates thereof

'9.4 - Failure to Procure Insurance. In the event Borrower shall fail to procure
insurance required under this Article and fail to maintain the same in full force and effect .
continuously during the term of this Agreement, Lender shall be entitled, although not obhgated,'
to procure the same and Borrower shall 1mmed1ately reimburse - Lender -for such premium
expense. S :

10
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9.5  Waiver of Subrogation. Borrower agrees that, if any property owned by it and
located in the Property shall be stolen, damaged or destroyed by an insured peril, Lender shall
not have any liability to Borrower, nor to any insurer of Borrawer, for or in respect of such theft,
damage or destruction, and Borrower shall require all policies of risk insurance carried by it on
‘its property in the Property to contain or be endorsed with a provision in and by which the -
insurer designated therein shall waive 1ts right of subrogatlon against Lender ' :

_ARTICLEX.
DAMAGE OR DESTRUCTION

10.1. Notice. If, during the term of this' Agreement, bany improvements shall be
destroyed or damaged in whole or in part by fire, windstorm or any other cause whatsoever,
Borrower shall give Lender immediate notice thereof.

A 102 Construction Loan Documents. The parties acknowledge that declswns with
regard to any damage or destruction of the PrOJect are subject to the provisions of the
Construction Loan Documents.

| ARTICLE XI. - -
CONSTRUCTION, ADDITIONS, ALTERATIONS AND REMOVALS

11.1 Prohibition. Except as hereinafter expressly provided, no structural portion of the.
improvements shall be demolished, removed or altered by Borrower in any manner whatsoever

- without the prior written consent and approval of Lender, which will not be unreasonably

. withheld or delayed. Notwithstanding the foregoing, however, Borrower shall be obligated to
- undertake all alterations to the improvements required by any applicable law or ordinance
" including, without limitation, any alterations required by any accessibility laws including without
limitation the Americans with Disabilities Act and any other federal, state or local law governing
accessibility to and within the unprovernents (the “Accessibility Laws™); and, in such event,
Borrower shall comply with the prowsmns hereof. ‘

112 Permrtted and. Required Construction nnd Renovatlon “Lender and Borrower
acknowledge and agree that Borrower intends and has the right, and has agreed and shall be
required as a covenant, obligation and condition hereunder to continue to develop, construct, -
expand and build out the to-be-constructed improvements as more parncularly deprcted on the
‘Development Plan to complete the Project; and that from time to' time various minor, non-
material alterations may be undertaken by Borrower. Borrower hereby acknowledges and agrees
that all construction and/or renovation of the improvements shall be conducted and completed in
accordance w1th the followmg terms and condlnons

(a) Before the commencement of work on each new development phase of the
Pro_]ect within the Property (as set forth in the Dévelopment Plan, a “Phase”), final plans and
specifications for such Phase shall be made available for Lender’s review and approval (not to be
unreasonably withheld or delayed so long as the plans and specifications comply” with (i) all
applicable governmental regulations, and (i) all easements, covenants and restrictions of record,
including without limitation the Permitted Exceptions).
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(b)  Before the commencement of work on any new Phase, Borrower shall
obtain (and make available to Lender evidence of) the approval thereof by all governmental
‘departments or authorities having or claiming jurisdiction of or over the Property, if required by
such departments or authorities, and with any public utility companies having an interest therein,
if required by such utility companies. In any such work, Borrower shall comply with all

_ applicable laws, ordinances, requirements, orders, directions, rules and regulations of the federal,
state, county and municipal governments and of all other governmental authorities having or
claiming jurisdiction of or over the Property and of all their respective departments, bureaus and
'ofﬁces, and with the requirements and regulations, if any, of such public utilities, of the

~ insurance underwnnng board or insurance inspection bureau having or olmmmg jurisdiction, or

* any other body exercising similar functions, and of all i insurance companies then wntlng pohc1es
covermg the Property or any part thereof

(c) Before the commencement of work on any new Phase, Borrower shall
make available to Lender a copy of its general construction contract for the construction of the
subject improvements (the “General Contract”). Borrower shall, upon request of Lender, make
Lender a co-obligee, additional insured or beneficiary of any general contractor®s and/or

- subcontractor’s payment bonds or performance bonds for the subject improvements. Proceeds of
any such bonds shall be used to complete the construction of the improvements.

(@) Borrower represents and warrants to Lender that all work on the
Jimprovements will be performed in a good and workmanlike manner and in accordance with the
terms, provisions and conditions of this Agreement and all govemmental requirements.

(€  Lender shall have the right to inspect any such construction work at all
times during normal working hours and to maintain at the Property for that purpose-(at its own
expense) such inspector(s) as it may deem necessary so long as such inspections do not interfere
with Borrower’s work (but Lender shall not thereby assume any responsibility for the proper

- performance of the work in accordance with the terms of this Agreement, nor any llablhty arising
from the improper performance thereof). :

® All such work shall be performed at no cost, expense or habrhty to
Lender, and free of any liens (including mechanics or constructxon liens) on Lender’s mterest in

the Property.

(g) Upon substantial completion of work on the improvements, Borrower
shall procure and provide to Lender a copy of an original final certificate of occupancy, if
applicable, from the appropnate governmental authorities venfymg the substantial complenon
thereof .

(h)  Borrower shall, and hereby agrees to, indemnify and save and hold Lender
harmless from and against and reimburse Lender for any and all loss, damage, cost and expense
(including, without limitation, reasonable attorneys’ fees), at both trial and all appellate levels,
incurred by or asserted against Lender which is occasioned by or results, directly or indirectly,
from (i) any construction or renovation activities conducted upon the Property by Borrower or




Case 09-37024-sgj11 Clalm 1-1 Part4 Flled 02/24/10 Desc Exhlblt B to Schedule
o D . Page130f58

otherwise pursuant to the Project Documents, whether or not the same is caused by or the fault of
Borrower or any contractor, subcontractor, laborer, supplier, materialman or any other third
. party, or (i) any obligations or liabilities of Lender which are entered into or assumed by Lender, .
. as owner of the Property, in connection with the Project. :

-  ARTICLEXIL .
MAINTENANCE AND REPAIRS

, 12.1 Repairs by Borrower. Borrower shall, to the extent so obligated in the Project
"Documents perform, at all times during the term of this Agreement and -at its sole cost and
' Expense put, keep, replace and maintain the Property and the 1mprovements in good repair and
© in'good, safe and substantial order and condition, shall make all repairs thereto, both inside and -
outside, structural and non-structural, ordinary and extraordinary, howsoever the necessity or
" desirability for repairs may occur, and whether or not necessitated by wear, tear, obsolescence or
defects, latent or otherwise; and shall use all reasonable precautions to prevent waste, damage or

. injury.

- 12.2. Lender’s Obligation. Lender shall not be required to make any alterations,
reconstructions, replacements, changes, additions, improvements or repairs of any kind or nature
. whatsoever to the Property or any portion thereof (including, w1thout hmJtatlon, any porhon of ‘
the nnprovements) at any time dunng the term of this Agreement ' .

' ARTICLE X111 -
LENDER’S RIGHT OF INSPECTION AND ENTRY

1311 Ingection. Lender and its agents shall have the right to enter upon the Property
_or any portion thereof at any reasonable time to inspect the operation, sanitation, safety,
maintenance and use of the same, or any portions of the same and to assure itself that Borrower.
is in full compliance with its obligations under this Agreement (but Lender shall not thereby .-
assume any responsib_ility for the performance of any of Borrower’s obligations hereunder, nor
any liability arising from the improper performance thereof). In making any such inspections,
Lender shall not unduly interrupt or interfere with the residents and commercial tenants ‘within
the PrOJ ect or the conduct of Borrower s or TGC’s business. '

ARTICLE X1V.
ASSIGNMENT

14.1 Transfers by Borrower. Borrower may not transfer or assign this Agreement
without Lender’s prior written consent, which consent may be withheld in Lender’s sole and
absolute discretion. For purposes of this Section and the requirement of Lender’s consent,
“transfer” shall include; without limitation, the sale, transfer, assignment or other disposition of .
any member or ownership interests in Borrower. If given, the consent of Lender to an
assignment, transfer or encumbrance shall not relieve Borrower or such assignee from the
obligation of obtaining the express consent in writing of Lendér to any further assignment,
tansfer or encumbrance. In addition, any such approved assignee sha]l expressly assume this
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Agreement by an agreement in recordable form, an original executed counterpart of which shall
be delivered to Lender prior to any assignment of this Agreement. ' Lender’s consent to any
-assignment of this Agreement shall not operate to release any Borrower-asmgnor from its .
obligations hereunder, with respect to which sa1d Borrower-assignor shall remain personally
hable : '

: 142 Assignment by Lender. Lender may assign its interest in this Agreement during
the term hereof (either by assignment, transfer or lien); provided, however, that any such
assignee shall be a Qualified Transferee, as described on Exhibit J. Bomrower agrees that

- Lender and any affiliate of Lender is a Qualified Transferee. Borrower further agrees that with
respect to an.investment pool or investment fund which owns all or pait of the membership

. interests in the Lender, or a lien on the membership interests in the Lender, a transfer of limited

_ partner interests, limited liability company interests, syndicate interests or other interests in such -
investment pool or. mvestment ﬁmd is not subject to any restriction pursuant to the terms of this
Agreement. : :

~ ARTICLE XV. '
LENDER’S H\ITEREST NOT SUBJECT TO L]:ENS

. 15.1 Liens, Generally. Borrower shall not create or cause to be imposed, claimed or
- filed upon the Lender’s interest in the Property, or any portion thereof, any lien, charge or-
_ encumbrance whatsoever other than those created by the Construction Loan Documents, the
~ Community Loan Documents and the Specml Improvement Financing Documents. If, because
" of any act or omission of Borrower, any such lien, charge or encumbrance shall be imposed,
- claimed or filed, Borrower shall, at its sole cost and expense, cause the same to be discharged of
‘record (by release, bonding, or obtaining a declaratory judgment confirming that the lien, charge
‘or encumbrance does not affect Lender’s interest) and Borrower shall indemnify and save and -
hold Lender harmless from and against any and all costs, liabilities, suits, penalties, claims and -
~ demands whatsoever, and from and against any and all attorneys’ fees, at both trial end all .* -
" appellate levels, resulting therefrom or on account thereof. In the event that Borrower shall fail
to timely pursue, with reasonable diligence, removal of the lien, charge or encumbrance from
.Lender’s interest, Lender shall have the option of paying, satisfying or otherwise discharging (by
bonding or otherwise) such lien, charge or encumbrance and Borrower agrees to reimburse -
Lender, upon demand, for all sums so paid and for all costs and expenses incurred by Lender in
connection therewrth, together with mterest thereon, until paid. a :

. 15 2 Mechamcs Llens Except - for permitted assignments, Lender’s mterest in the
Property shall not be subjected to liens of any nature by reason of Borrower’s construction,
alteration, renovation, reparr restoration, replacement or reconstruction of the mprovements or
any improvements on or in the Property, or by reason of any other-act or omission of Borrower
(or of any person claiming by, through or.under Borrower) including, but not limited to, -
- mechanics® and materialmen’s liens. All persons dealing with Borrower are hereby placed on
notice that such persons shall not look to Lender or to Lender’s credit or assets (mcludmg
Lender’s interest in the Property) for payment or satisfaction of any obligations incurred in
connection with the construction, alteration, renovation, repair, restoratxon, replacement or
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reconstruction thereof by or on behalf of Borrower. Borrower has no power, 1i ght or authority to
subject Lender’s interest in the Property to any mechanic’s or materialmen’s lien or claim of lien.
If a lien, a claim of lien or an order for the payment of money shall be 1mposed against the
Property on account of work performed, or alleged to have been performed, for or on behalf of
Borrower, Borrower shall, within thirty (30) days after written demand by Lender to do so, cause

. the Property to be released therefrom by the payment of the obligation secured thereby or by
- furnishing a bond or by any other method prescribed or permitted by law. If Borrower causes the
lien to be released or bonded within said thirty (30) days, the filing of same shall not constitute

- an Event of Default. If a lien is released, Borrower shall thereupon furnish Lender with a written
instrument of release in form for recording or filing in the appropriate office and otherw:se
suiﬁcxent to establish the release as a matter of record.

153 Contest of Liens. Borrower may, at its option, contest the validity of any lien or
claim of lien if Borrower shall have first posted an appropriate and sufficient bond in favor of the’
claimant or paid the appropriate sum into court, if permitted by law, and thereby obtained the
release of the Property from such lien. If judgment is obtained by the claimant under any lien,
Borrower shall pay the same immediately after such judgment shall have become final and the
time for appeal therefrom has expired without appeal having been taken. Borrower shall, at its

' own expense, defend the interests of Borrower and Lender in any and all such suits; provided,
however, that Lender may, at its election, engage its own counsel and assert its own defenses, in
which event Borrower shall cooperate with Lender and make available to Lender all mformanon
and data which Lender deems necessary or desirable for such defense.

. 15.4 Notices of Cornmencement of Construction. If specifically provided for under
applicable law, prior to commencement by Borrower of work on any new Phase of construction
on the Property, or other material construction, Borrower shall record or file.a notice or affidavit - °
.of the commencement of such work (the “Notice of Commencement”), identifying Borrower as -
the party for whom such work is being performed, stating such other matters as may be required

- by.law and requiring the service of copies of all notices, liens or claims of lien upon Lender.

.~ Any such Notice of Commencement must clearly and accurately reflect the respective interests
- of Borrower and Lender in the Property. A copy of any such Notice of Commencement shall be
. furnished to and approved by Lender and its attomeys prior to the recordmg or ﬁlmg thereof, as

aforesa.ld : _ :

ARTICLE XVI.
CONDEMNATION

16.1 In the event any achon is filed to condemn the Property or the improvemerits
thereof, the party having 1cnow1edge of such filing shall promptly gwe notice thereof to the other'

- party.

ARTICLE XVII. -
SUBORDINATION
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Subj ect to the terms of the Tri-Party Agreemenf, Lender’s interest in the Property
and the Project is subordinate to the Construction Loan Documents and the Community Loan

- Documents, specifically the Construction Loan Mortgage and the Community Loan Mortgage, .

respectively. To the extent permitted by the Tri-Party Agreement, Borrower hereby authorizes

‘Lender to take such actions as Lender deems necessary to protect and secure its interest in the

event of any action taken by the beneﬁmary of'the Consu'uctxon Loan Documents. _ ‘

ARTICLE XVIII :
R.EPRESENTATIONS AND WARRANT IES

Borrower represents and warrants as follows: -

R ‘18.1 Structure, Orgamzatlon and Good Standing, .Borrower and ERC are each a - |
limited liability company, validly existing and in good standing under the laws of the State of

‘Maryland, each has full power and all necessary licenses and permits, to enter into, deliver and

perform its obligations under this Agreement and any other document, instrument or agreement
noted in the recitals or executed and delivered in conjunction with the Project (the "Transaction

Documents"), as applicable, and to own and operate its properties and to carry on its business as . -
- now conducted and as presently proposed to be conducted. Borrower is also qualified to conduct

business as now conducted and as presently proposed to be conducted. in the State of Kansas.

" Borrower has no subSIdlanes All of the 1ssued and outstandmg mterests n Borrower are owned '

by ERC.

182 Authority and Consents. Borrower and ERC each have full power to enter into
this Agreement and have taken all action, corporate and otherwise, necessary to authorize the

. execution, delivery and performance of this Agreement and the Transaction Documents, as
- applicable, the completion of the transactions contemplated hereby and thereby, and the
+ execution and delivery of any and all instruments necessary or appropriate in order to effectuate
fully the terms and conditions of this Agreement and the Transaction Documents. No consent or
. approval of any court, governmental agency, other public authority, financial institution or third :
. party (except as has already been obtained) is required as a condition to (a) the' authorization,

execution, delivery and performance of this Agreement or the Transaction Documents ; or (b) the

* consummation by Borrower and ERC of the transactions contemplated herein or therem. This

Agreement has been, and the Transaction Documents, upon execution, will be, properly executed -
and delivered by the duly authorized officers of the sole' member of Borrower, and will constitute

‘the valid and legally binding obligation of Borrower and ERC, and are, or will be, as applicable,

enforceable against Borrower in accordance with their respective terms, except as enforcement
of such terms may be limited by bankruptcy, msolvency or similar laws aﬂ’ectmg the

' enforcement of creditors' rights generally.

18.3, No_Conflict. Neither the execution and dehvery of this Agreement and the
Transaction Documents nor the carrying out of the transactions contemp]ated hereby and thereby
will result in any violation, termination or modification of, or’ conflict with, either the
organizational documents of Borrower -or ERC, or any of the contracts or other instruments to
which any of Borrower or ERC is a party, or of any Judgment, decree, order, regulation or law
apphcab]e to any of Borrower or ERC.

16
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18:4 Litigation, Claims, Btc. There is no kitigation, claim or asséssment pending, or to
Borrower's knowledge, threatened, against or affecting Borrower, TGC or ERC in any court or .
before any govemmental authority or arbitration board or tribunal which involve the possibility

- 'of materially and adversely affecting the Property, the Project, the financial condition of
 Bormrower, TGC or ERC, or the ability of Borrower, TGC or ERC to perform their respective
. obligations under this Agreement and the Transaction Documents, or which may have a material
- adverse affect on this Agreement, the Project, Borrower, TGC, ERC or the transactions
contemplated hereby, except as disclosed to Lender and listed in Schedule 18.4 attached hereto
(“Disclosed Claims™). Neither Borrower nor ERC, or to Borrower’s knowledge, TGC, is in
- default with respect to any order of any court or governmental authority or arbitration board.or
tribunal which involve the possibility of materially and adversely affecting the Property, the
. Project, the financial condition of Borrower, TGC or ERC, or the ability of Borrower, TGC or
ERC to perform their respective obligations under this Agreement and' the Transaction
Documents, or which may have an adverse affect on th1s Agreemt, the PrOJect, Borrower,
TGC ERC or the transactions contemplated hereby

18 5 Reserved

18.6 Transaction Documents are Legal and Authorized.. Compliance by ERC and

* 'Borrower with all of the provisions of this Agreement and the Transaction Documents (a)is -
_ within the limited liability company powers of each of ERC and Borrower; (b) will not violate
any provisions of any law or any order of any court or governmental authority or agency and will

not conflict with or result in any breach of any of the terms, conditions or provisions of, or-

- constitute a default under the governing articles of each of ERC or Borrower or any indenture or’
' . any other agreement or instrument to which Borrower or ERC is a party or by which it or they
‘may be bound or result in the imposition of any liens or encumbrances on any property of either
ERC or Borrower; and (c) has been duly authorized by all necessary limited liability company
action on the part.of ERC and Borrower. This Agreement, the Transaction Documents and any
. other documents. executed and/or delivered by Borrower and/or ERC to Lender in connection
" with the transaction contemplated hereby, have been duly executed by authorized officers of the
sole member of Borrower and delivered and ‘constituted the legal, valid and binding contracts
and agreements of Borrower enforceable in accordance with their terms, except as enforcement
of such terms may be limited by bankruptcy, insolvency or s1m11ar ]aws affect:mg the

' enforcement of creditors' rights generally. :

187 Documents. True and complete copies of the Project. Documents have been'
delivered to Lender and, to the best knowledge of Borrower, each of the Project Documents is in
" full force and effect and there is no default existing,- pendmg or threatened under any material
prowsmn of the Project Documents

18 8 Consn'uctxon Loan Documents

- (@  Borrower has delivered all required reports and mformatlon to the
Construction Lender pursuant to the Construction Loan Documents, subject to those items to be
délivered to Construction Lender pursvant to that certain Post—Closmg Agreement between

. Borrower and Construction Lender dated as of Apnl 3, 2007. -
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(b) Borrower has complied with and continues to comply w1th the ﬁnancral _
covenants and obhgatrons pursuant to the Construcnon Loan Documents.

: ' (c)  Borrower has obtained and connnues to mmntam the i msurance reqmred
~ bythe Constmctron Loan Documents. :

. (d) There exists no default by Borrower under the Construction Loan
. Documents or any event or omission which wrth the passage of time or the gwmg of notlces
would consntute a default

© 189 Use of Proceeds. None of the transactions contemplated in th1s Agreement
(including without limitation thereof, the use of proceeds from the Mezzanine Loan) will violate
or result in a violation of Section 7 of the Securities Exchange Act of 1934, as amended, or any
regulation issued pursuant thereto, including, without limitation, Regulations G, T-and X of the-
* Board of Governors of the Federal Reserve System, 12 C.F.R., Chapter [I. Borrower does not
. own nor does Borrower mtend to carry or purchase any "margzn stock” within the meaning of -
said Regu]anon G. S :

18.10 The Project and the Propﬂ

: () Title. Borrower has good and marketable fee simple ntle to the Property,
‘insurable at general commercial rates, subject only to the Permitted Exceptions set forth on
Exhibit B attached hereto and to the liens relating to the Construction Loan Documents, and
there are no unfulfilled covenants or obhgatwns related to the acquisition of the Property

(b) Governmental Aggrova]s and Licenses. Borrower and TGC have received

~oall of the governmental approvals and licenses relating to the development and operation of the
* Project on the Property listed in the health care law opinion prowded by Polsinelli Shalton
Flanigan Suelthaus PC. : : , L

18.11 Full Disclosure. To the best of Borrower’s knowledge, after due inquiry,

Borrower and' ERC have provided to Lender access to or copies of all material information
available or known to Borrower and ERC regarding the Property, the Project, TGC and ERC. To

the best of Borrower’s knowledge, all disclosures made to Lender have been true, complete. and

. accurate in all material respects, and there are no material facts which have beer deliberately
' w1thheld or unfalrly presented to Lender.-

18. 12 No Defaults. No defaults have occurred under the Transachon Documents and

~ neither ERC, TGC nor the Borrower is in default in the payment of principal of or interest on any
indebtedness for borrowed money and none is in default under any instrument or instruments or

. agreements under and subject to which any indebtedness for borrowed money has been issued-
and ho event has occurred and is continuing under the provisions of any such'instrument'or
agreement which with the lapse of time or the giving of notice, or both, would constitute an
event of default thereunder, and which involve the possibility of materially and adversely
- affecnng the Property, the Project, the financial condition of Borrower, TGC.or ERC, or the
ability of Borrower, TGC or ERC to perform their respective obligations under this Agreement
and the Transaction Documents, or which may have an adverse aﬁ'ect on this Agreement, the
Project, Lender or the transactions contemplated hereby -

18
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18.13 Taxes.

(a)  All Tax Returns required to be filed on or before the date hereof by or on
behalf of ERC and Borrower have been ﬁled, and such Tax Returns are true, correct, and
complete in all respects. . : :

(b) ERC and Borrower have paid in full on a timely basis all Taxes owed by
them, whether or not shown on any Tax Return. o

' (c) There is no actxon, smt, proceeding, investigation, audlt or clarm now
. proposed or pendmg against or with respect to ERC or Borrower in respect of any Tax.

o (d) _ERC and Borrower have withheld and paid over to the proper
~ 'governmental authorities all Taxes required to have been withheld and paid over, and
complied with all information reporting and backup withholding requirements, including
maintenance of required records with respect thereto, in connection with amounts paid to
any employee, independent contractor, creditor, or other third party.

' For purposes of this Agreement, (i) "Tax" (mcludmg with correlahve meamng the terms
- "Taxes" and "Taxable") means (a)all foreign, federal, state, local and other income, gross
receipts, sales, use, ad valorem, value-added, intangible, unitary, transfer, franchise, license, .
.- payroll, employment, estimated, excise, environmental, stamp, occupation, premium, property,
" prohibited transactions, windfall or excess profits, customs, duties or other taxes, levies, fees,
SRR . assessments or charges of any kind whatsoever, together with any interest and any penalties,
L . additions to tax or additional amounts with respect thereto, (b) any liability for payment of
- amounts described in clause (a) as a result of transferee, liability, of being a member of an
- affiliated, consolidated, combined or unitary group for any period, or otherwise through
" operation of law, and (c) any liability for payment of amounts described i in clause (a) or (b) as a
- result of any tax shanng, tax indemnity or tax allocation agreement or any other express or
implied agreement to indemnify any other person for Taxes; and (ii) "Tax Return" shall mean
any return (including any information return), report, statement, schedule, notice, form, estimate, -
or declaration or estimated tax relating to or required to be filed with any governmental authority -
in connechon with the detenmnanon, assessment, collection or payment of any Tax.

18.14 Investment Company Act Status. Neither ERC nor Borrower is an "mvestment '
company"®, or a company "controlled" by an "investment company," as such terms are defined in
the Investment Company Act of 1940, as amended.

18.15 Comghance w1th Law. To the best of Borrower’s knowledge, Borrower and ERC
. are each in compliance with all 1aws, ordinances, governmental rules or regulations to which it is
subject, including, without limitation, ERISA, and all laws, ordinances, governmental rules or
regulations relating to environmental protection, the violation of which would materially and
adversely affect the Project, the Property, the business condition of Borrower or ERC, or any of
ERC's or Borrower's ability to perform its obligations under this Agreement and the Transaction
‘Documents to which it or they are a party or any other document or instrument contemp]ated
thercby :

19
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18 16 Envuonmental Matters

, (a) Hazardous Materials. "Hazardous Materials” shall mean any substance ,
. which is or contains (i) any "hazardous substance" as now or hereafter defined in
- §101(14) of the Comprehensive Environmental Response, Compensation, and Liability -
Act of 1980, as amended (42 U.S.C. §9601 et seq.) ("CERCLA") or any regulations
promulgated under CERCLA,; (ii) any "hazardous waste" as now or hereafter defined in -
the Resource Conservation and Recovery Act (42 US.C. §6901 et seq.) ("RCRA") or
regulations promulgated under RCRA; (iii) any substance regulated by the Toxic
Substances Control Act (15 U.S.C. §2601 et seq.); (iv) gasoline, diesel fuel, or other

petrolenm hydrocarbons; (V) asbestos ‘and asbestos containing materials, in any- form,
whether friable or non-friable; (vi) polychlorinated biphenyls; (vii) radon gas; (viii) mold;

- and (ix) any additional substances or materials which are now or hereafter classified or -
. considered to be hazardous or toxic under Environmental Requirements (as hereinafter
~ defined) or the common law, or any other applicable laws relating to the Property.
Hazardous Materials shall include, without limitation, any substance, the presence of
which on the Property requirés reporting, mvestxgauon or remediation under
Envxronmental Requrrements :

(b)  Environmental Requirements. "Environmental Requirements" shall
mean all laws, ordinances, statues, codes, rules, regulations, agreements, judgments,
“orders and decrees, now or hereafter enacted, promulgated, or amended, of the United .

_ States, the states, the counties, the cities, or any other political subdivisions in which the

. Propexty is located, and any other political subdivision, agency or instrumentality

- exercising jurisdiction over the owner of the Property, the Property, or the use of the

" . Property, relating.to pollution, the protectxon or regulation of human health, natural

- resources, or the environment, or the emission, discharge, release or threatened release of

pollutants, contaminants, chemicals, or industrial, toxic or hazardous substances or waste

- or Hazardous Materials into the environment (including, thhout limitation, ambient air,
surface water, ground water or land or sorl)

, (c) Comghance To Borrower's best knowledge, and sub_]ect to the matters
" disclosed in the reports listed on Schedule 18.16(c), the Property and the Project are not
~ in violation of any Environmental Requirements, and except for types and amounts that
are used in the ordinary course of the development and operation of the Project (and
consistent with Environmental Reqmrements), there are no Hazardous Materials on the

. Property or within the Pro;ect -

18.17 Financial Disclosure. Bomower and ERC have delivered to Lender all ﬁnancral
staternents other financial documents and disclosures regarding Borrower and such financial
statements, documents and disclosures fairly present the financial condition and the results of
operations, change in. membership interests, and cash flow of Borrower as of the date of this
agreement, all in accordance with GAAP (where applicable). '

20
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 ARTICLEXIX. |
LIABILITY OF LENDER: INDEMNIFICATION

19.1 anblhg of Lender. Lender shall not be liable to Borrower, its employees agents,

* business invitees, licensees, customers, clients, family members or guests for any damage injury,
 loss, compensation or claim arising out of or resultmg from any act or event occurring within the

Property, including, but not limited to: (a) repairs to any portion of the Property; (b) interruption
in Borrower’s or TGC’s use of the Property; (c) any accident or damage resulting from the use or

-operation by Borrower or any other person or persons of any equipment within the Property,

including without limitation, heating, cooling, electrical or plumbing equipment or apparatus; (d)
the termination of this Agreement by reason of the condemnation or destruction of the Property
in -accordance with the provisions of this Agreement; (¢) any fire, robbery, theft, mysterious -
disappearance or other casualty occurring within the Property; (f) the actions of any other person
or persons; and (g) any leakage or seepage in or from any part or portion of the Property,
whether from water, rain or other precipitation that may leak into, or flow from, any part of the

. Property, or from drains, pipes or plumbing fixtures in the nnprovements Any goods, property

or personal effects stored or placed by the Bonower or its employees in or about the Property
shall be at the sole risk of the Borrower. .

192 Indemmﬁcahon of Lender. Borrower shall defend, indemnify and save and hold
Lender harmless from and against and reimburse Lender for, any and all liabilities, obligations,

losses, damages, injunctions, suits, actions, fines, penalties, claims, demands, costs and expenses

of every kind or nature, including reasonable attorneys fees and court costs, at both the trial and
all appellate levels, incurred by Lender arising directly or indirectly from or out of: (&) eny
failure by Borrower, ERC or TGC to perform any of the terms, provisions, covenants or
conditions of this Agreement on Borrower’s, ERC’s or TGC’s part to be performed ®) any
accident, injury or damage which shall happen at, in or upon the Property, occurrmg during the

. term of this Agreement or any extension hereof: (c) any matter. or thing arising out of the

condition, occupation, maintenance, alteration, repair, use or operation by any person of the
Property, or any part thereof, or the operation of the business contemplated by this Agreement to
be conducted thereon, thereat, therein, or therefrom; (d) any failure of Borrower to comply with
any laws, ordinances, requlrements orders, directions, rules or regulations of any governmental
authority, including, without limitation, the Accessibility Laws; (e) any contamination of the
Property, or the groundwaters thereof, and occasioned by the use, transportation, storage, -
spillage or discharge thereon, therein or therefrom of any toxic or hazardous chemicals,
compounds, materials or substances, whether by Borrower, ERC, TGC or by any agent or invitee
of Borrower, ERC or TGC; (f) any discharge of toxic or hazardous sewage or waste materials
from the Property into any septic facility or sanitary sewer system serving the Property, whether

. by Borrower or by any agent of Borrower, ERC or TGC; (g) any other act or omission of

Borrower, ERC, TGC, or its or their employees, agents, invitees, customers, licensees or

. contractors; or (h) any agreement entered into by Lender, at the request of Borrower, or in order
- to carry out any obligations of Borrower, as owner of the Property, in connection with the

PrOJect.

21




c e mde— b

Case 09-37024-sgj11 Clalm 1-1 Part 4 Filed 02/24/10 Desc Exhlblt B to Schedule

Page 22 of 58

Borrower’s mdemmty obhgatxons under this Arhcle and elsewhere in this Agreement
arising prior to the termination, expiration or assignment of this Agreement shall survive any
such termination, expiration or assignment (except to the extent that any such obligations arise .

oout of acts occurring followmg any such termmatlon, explratlon or a551gnment hereof)

19. 3 Nouce of Claim or Suit. Borrower shall promptly noufy Lender of any clalm,

' ,achon, proceeding or suit instituted or threatened against Borrower or Lender of which Borrower

receives notice or of which Borrower acquires knowledge. In the event Lender is made a party
to any action for damages or other relief agamst which Borrower has indemnified I.ender, as
aforesaid, Borrower shall defend Lender, pay all costs and shall provide effective counsel to

" Lender in such litigation or, at Lender’s option, shall pay all reasonable attorneys’ fees and costs
' mcurred by Lenderin connectlon w1th its own defense or settlement of sald lmgahon

: - ARTICLE XX. -
THIRD PARTY RIGHTS AND OBLIGATIONS

20.1 Third Party Documents. Lender and Borrower acknowledge that the PmJect'

- and/or the interests of Lender, Borrower and TGC therein are subject and subordinate to various

documents involving other parties, relating to the development, financing, leasing, occupancy

and management.of the Pro_]ect on the Property, including without limitation the documents

described and identified in Exhibit E attached hereto (referred to herein collectively as the-

. .“Third Party Documents,” and otherwise as defined in said Exhibit E). Borrower has agreed
~ and does hereby agree with and in favor of Lender to fully and timely perform all of its material

obligations under and relating to the Third Party Documents. . In the event that Borrower fails to

- fully and timely- perform all of its material obhgatlons under and relating to the Third Party
“ Documents, and Borrower further fails to cure any Event of Default resulting -therefrom,

Borrower hereby irrevocably constitutes and appoints Lender as attorney-in. fact for Borrower
with full power, but not the obligation, to cure any Event of Default and otherwise perform any

: of Borrower’s material obligations under and relating to the Third Party Documents. The .=
. foregoing appointment shall be urevocab]e and shall be deemed to be coupled with an interest on

the pmt of the Lender

20.2 Comghance 'vinth'Tlnnrd Party Documents. Bonower shall comply with all -

* material terms and provisions of the Third Party Documents, subject to Borrower’s right to
pursue all available remedies, at law and in equity, with respect to ‘any alleged default in the
. performance of the developer/develoPment manager’s duties and obligations under the Third
Party Documents, or otherwise contest, in good faith and with due diligence, any such alleged

default by Borrower. Unless required by applicable laws, Borrower shall not enter into any
modifications or amendments of the Third Party Documents, nor, except as otherwise expressly
set forth in this Agreement, terminate the same prior to the expiration thereof, without Lender’s
prior written consent; nor shall Borrower elect not to extend the. term of the Third Party

* Documents without Lender’s prior written consent. In addition to the obligations contained

herein, Borrower agrees to promptly deliver to Lender COplCS of all notices provided to Borrower
under the terms of the Third Party Documents concemmg no'aces of default, notices of chang&s
or modifications and the like.
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' ARTICLE XXI.
DEFAULT

21. ]. Events of Default. Each of the followmg events shall be an “Event of Default”
hereunder by Borrower and shall constrtute a breach of this Agreement:

_ @ If Borrower shall fa11 to pay, ‘within ﬁve ) days of when due, any sums
payable under the Mezzanine Note or this Agréement.

(b) IfBorrower shall violate or fail to comply with or perform any other term,
provision, covenant, agreement or condition to be performed or observed by Borrower under this
. Agreement, and such viclation or failure shall continue for a period of thirty (30) days after -
written notice from Lender of such default. In the event of a default other than a monetary
" default, if the nature of the default is such that it cannot reasonably be cured within the time
period specified above, then Borrower shall have such additional time as is reasonable to effect -
~ such cure provided that (i) Borrower has commenced and diligently pursued such curative
-actions within the time period specified above, (ii) Borrower at all times diligently and
. continuously pursues such curatlve actrons, and (iii) Borrower 1s not. otherw1se in default
' hereunder : :

' (c) . If any assignment, transfer or encumbrance shall be made or deemed to be -
- .made that is in violation of the provisions of this Agreement. -

; (d) If, at any time during the term of this Agreement, Borrower shall file in
.any court, pursuant to any statute of either the United States or of any state, a petition in
bankruptcy or insolvency, or for reorgamzatxon or arrangement, or for the appointment of a
- receiver or trustee of all or any portion of Borrower’s property, including, without limitation, its .
leasehold interest in the Property, or if Borrower shall make an assignment for the benefit of its
creditors or petitions for or enters mto an arrangement with its creditors.

(e) If, at any trme during the term of this Agreement, there shall be filed
.agamst Borrower in any courts pursuant to any statute of the United .Statés or of any state, a
petition in bankruptcy or insolvency, or for reorganization, or for thé appointment of a receiver
or trustee of all or a portion of Borrower’s property, and any such proceeding against Borrower
. shall not be dismissed wrthm sixty (60) days following the commencement thereof. :

® - ¥ anyof Borrower s assets shall be selzed under any levy, execution,
attachment or other process of court where the same shall not be vacated or stayed on-appeal or
otherwise within thirty (30) days thereafter, or if any of Borrower’s assets is sold by judicial sale .
and such sale is not vacated, set aside or stayed on appeal or otherwrse wrthm thlrty (30) days
thereafter.
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()  If Borrower defaults under any of the Project Documents and does not
cure any such default within any applicable notlce, grace and/or cure penods

h) If TGC defaults under any of the Third Party Documents and .does not

cure any such default within the applicable notice and cure penod

(1) If the Project fails the Balance Test (deﬁned in Section 23.4 below) as

' determmed under Sect10n 23.4.

' )] If Guarantor defaults under the Guaranty (deﬁned in Section 26 2 below)
or any of the Third Party Documents. '

' k) IfBorrower takes any action which constitutes a Major Decxsxon pursuant .
to ‘Section 5.9, without the requlred prior wntten consent of Lender. ‘ '

()] If the Constructlon Lender exercises its right to require mandatory .

. . prepayment under the terms of the Construction Loan and the Construction Loan is not
: reﬁnanced or otherwise replaced in an amount deemed appropriate by Lender.

21.2 Remedies on Default. Upon the occurrence of an Event of Default heremabove

: specrﬁed and subject to the terms of the Tn-Party Agreement

(a) - Lender may, sub_]ect to the limitations hereinafter set forth, termmate this

A : Agreement and, peaceably or pursuant to appropriate legal proceedings, exercise any right or
" .. remedy permitted under the Secunty Documents

- (b)  Lender may sue for all sums, charges payments, costs and expenses due
frorn Borrower to Lender hereunder either: (i) as they become due under this Agreement, or (ii)
at Lender’s option, accelerate the maturity and due date of the whole or any part of the

- Mezzanine Loan, as well as all other sums, charges, payments, costs and expenses required to be
' paid by Borrower to Lender hereunder, including, without limitation, damages for breach or

default of Borrower’s obligations hereunder in existence at the time of such acceleration, such
that all sums due and payable under this Agreement shall, following such acceleration, be treated
as being and, in fact, be due and payable in advance as of the date of such acceleration. Lender -
may then proceed to recover and collect all such unpaid sums so sued for from Borrower by
distress, levy, execution or otherwise. Regardless of which of the foregoing alternative remedies
is chosen by Lender under this subparagraph (b), Lender shall not be under any obligation to

' minimize or mitigate Lender’s damages or Borrower’s loss asa result of Borrower 's breach of or
’ default under this Agreement :

- In addiﬁon to the remedies hereinabove specified and enumerated, Lender shall have and
may exercise the right to invoke any other remedies allowed at law or in equity as if the remedies

. of re-entry, unlawful detainer proceedings and other remedies were not herein provided.

Accordingly, the mention in this Agreement of any parﬁcnlar remedy shall not preclude Lender
from having or exercising any other remedy at law or in equity. Nothing herein contained shall
be construed as precludmg the Lender from baving or exercising such lawful remedles as may be
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and become necessary in order to preserve the Lender’s right or the interest of the Lender in the
Property and in this Agreement, even before the expiration of any notice periods provided for in
this Agreement, if under the particular circumstances then existing the allowance of such notice
periods will prejudice or will endanger the rights and estate of the Lender in this Agreement

* 213 Lender May Cure Borrower Defaults. ' If Borrower shall default in the

o performance of any term, provisions, covenant or condition on its part to be performed hereunder -

Lender may, after notice to Borrower and a reasonable time to perform after such notice (or
without notice if, in Lender’s reasonable opinion, an emergency involving a threat to life or

~ health or of imminent destruction of material property interests exists) perform the same for the

account and at the expense of Borrower. If, at any time and by reason of such default, Lender is
compelled to pay, or elects to pay, any sum of money or do any act which will require the
payment of any sum of money, or is compelled to incur any expense in the enforcement of its -

" rights hereunder or otherwise, such sum or sums, together with interest thereon at the highest rate

allowed under the laws of the state in which the Property is located, shall be repard to Lender by
Borrower promptly when brl]ed therefor. «

 21.4 Rights Cumu]atrve The rights and remedies provided and avarlable to Lender in-

. this Agreement are distinct, separate and cumulative remedies, and no one of them, whether or

not exercrsed by Lender shall be deemed to be in exclusion of any other..

ARTICLE XXII
NOTICES.

-All notices, electrons, requests and other commumcatxon hereunder shall be in wntmg

. .-and shall be deemed to have been gwen or made when delivered by hand or by ovemnight courier,
" or five (5) days after deposited in the United States mail, postage prepaid, by registered or .
certified mail, return receipt requested or, in the case of notice by telex, facsimile transmission or

other telegraphic communications equipment, when properly transmitted with receipt

acknowledged upon transmission, addressed as follows or to such other address as may be -
L hereaﬂer desrgnated in wntmg by ¢ one party to the others :

: Ifto Lender: . MSRESS I Kansas Campus, LP.

¢/o Mr. Andrew Bauman ,

Morgan Stanley/US RE Investing Division
1585 Broadway, Floor 37

New York, New York 10036

Phone: (212) 761-4468

Fax: (212) 507-4861

'~ Withacopyto: -~ Mark Pollak, Esquire

‘Wilmer Hale LLP
100 Light Street, Suite 1300
Baltimore, Maryland 21202
Phone: (410) 986-2860 .
Fax: (410) 986-2828
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. Ifto Borrower: .  Kansas Campus, LLC
o : 701 Maiden Choice Lane
Baltimore, Maryland 21228
Attn: QGeneral Counsel
Phone: (410) 402-2350
Fax: (41 0) 402-2348 '

or such other address as may be desxgnated by either party by written notice tothe other; Any
notice mailed to the last designated address of any person or party to which a notice may be or is.

* required to be delivered pursuant to this Agreement shall not be deemed ineffective if actual
- delivery cannot be made due to a change of address of the person or party to which the notice is
" directed or the faiture or refusal of such person or party to accept delivery of the notice.

' ARTICLE XX1m.
ADDITIONAL COVENANTS OF BORROWER

o231 Conduct of Business. Borrower shall not engage in any busmess other than the

development of the Project and activities mcrdental thereto, and shall do or cause to be done all

-, things necessary to preserve, renew and keep in full force and effect and in good standing its

~ corporate, limited partnership, limited liability company or other entity status and ex:stence and.
its nghts and licenses necessary to conduct such business.

‘ 232  Additional Covenants of Borrower. In addmon to the other covenants and
. representations of Borrower herein and m this Agreement, Borrower hereby covenants
acknow]edges and agrees that Borrower shall x

- (@)  [Deleted].

S ) lee prompt noticé to Lender of any litigation or any administrative
* proceeding mvo]vmg Borrower, ERC, TGC; Lender, the Property or the Project of which
Borrower has notice or actual knowledge and which involves a potential uninsured liability equal
to or greater than $100,000 or which, in Borrower’s reasonable opinion, may otherwise result in -
any material adverse change in the business, operations, property, prospects, results of operation
" or conditions, ﬁnancxal or otberwxse of Borrower, ERC TGC or the PrOJect

_ 23 3 Borrower 2 Single Purpose Entity. Borrower represents agrees and warrants that
‘Borrower is, and throughout the Term will remam, a Single Purpose Entlty as defined, described
and contemplated on Elhlblt F hereof

: 23.4 Balance Test. At all times during the Term, the Project shall satisfy the “Balance -
Test” pursuant to the terms of this Section 23.4 and as further defined in Exhibit G. In addition’
to any other reports required under this Agreement, Borrower shall prepare (or cause to be
prepared) and furnish to Lender within 30 days after the end of each calendar quarter, and
. promptly upon written request at any time by Lender in connection with the occurrence of a
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material adverse event before the end of a calendar quarter, a projection of the Balance Test

© computation as of the end of such calendar quarter (or such other date as may be specified by

Lender) in the form attached hereto and made part of Exhibit G; together with such supporting

-and additional information as may be requested by Lender in writing. Such report.shall be for
" informational purposes only and Lender shall not be bound by any determination made by
‘Borrower of the Balance Test computation in any such report provided to Lender. The Project
~ shall be considered to fail the Balance Test upon the determination by Lender, in its reasonable

discretion, to that effect and the dehvery of notice (a “Balance Test Default Notice”) to
Borrower setting forth a summary of the computation underlying that determination. Within ten
(10) business days following delivery of such Balance Test Default Notice, Borrower shall have
the opportunity to supply documentation demonstrating that the Project satisfies the Balance Test

. which is satisfactory to Lender, in Lender’s sole discretion; provided, however, that such right

_ shall not apply if the determination by Lender is based on a failure of the Project to satisfy the
Balance Test appearing on the face of a Balance Test report provided to Lender under this-

~ Section. If, after such 10-business day petiod, the parties disagree as to whether the Project fails

to satisfy the Balance Test solely because of the projected costs to complete the Project, the final

determination of the projected costs to complete shall be made by an independent consultant

mutually selected by Lender and Borrower within five (5) business days following the close of
the prior 10-business day period. The indépendent third party shall be directed to produce its

conclusions regarding the costs to complete the Project for purposes of the Balance Test within

30 days of its engagement. If the parties are unable to agree on an acceptable third party for

resolving their dispute as to costs, or if the dispute regarding the Balance Test cannot otherwise

be resolved by the parties, the final determination shall be made by Lender in the exercise of its

reasonable discretion. Within five (5) business days following any final determinatjon under this

Section 23.4 that the Project fails to satisfy the Balance Test, ERC shall have the right to cure the

out-of-balance condition by making. an additional capital contribution to-Borrower of cash in

such amount as shall cause the Project to satisfy the Balance Test after such additional capital

contribution. The failure by Lender to contest any assumptions used by Borrower in prepering
the Balance Test report as of any date shall not restrict Lender’s right to contest the validity of
those assumptlons in applymg the Balance Test as of a later date.

'ARTICLEXXIV. =
- PREPAYMENT RIGHTS

24.1 Borrower’s Option to Prepay. Borrower shall have the option to prepayA the .
Mezzanine Loan (the “Borrower Prepayment Option”), as follows: ' .

(a)  Borrower shall exercise its Borrower Prepayment Option hereunder at any
time by giving at least sixty (60) days written notice to Lender of Borrower’s mtent to exercise
the Borrower Prepayment Option.

(b)  The * Prepayment Price” to be paid by Borrower upon exercise of the
Borrower Prepayment Option, if exercised, shall be determined as follows:

@ If prepayment of the Mezzanine Loan pursuant to the Borrower
Prepayment Option under this Section 24.1 (the “Optional Prepayment”) occurs prior to the
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Meke-Whole Deadhne (defined below): the ongmal prmcrpal amount of the Mezzamne Loan
(and all other amounts. due thereunder or hereunder), plus the Make-Whole Amount (deﬁned :

below)

(n) If the Optional Prepayment occurs on or after the Ma.ke-Whole

- ) Dead]me the Prepayment Price shall be equal to.the then outstanding principal amount of the
.. Mezzanine Loan and all other amounts due to Lender under the Mezzanine Note or this
" Agreement.

() The Optional Prepayment shall occur on or before a date which i is sixty

(60) days after Lender’s receipt of Borrower’s exercise notice, or at such other time as shall be

mutually acceptable to Lender and Borrower..

| (@ The Prepayment Pnce shall be pald in cash, by wire transfer to Lender s

(e) All expenses mcurred by Borrower and/or Lender in connection w1th

. prepayment of the Mezzamne Loan (including Lender’s attorneys’ fees) shall be paJd by
- Borrower :

® Borrower shall be deemed to have exercrsed and effected the Borrower

Prepayment Option hereunder, and shall be obligated to pay to Lender the full Prepayment Price

immediately and without offset or credit, in the event that title to the Property is transferred or
conveyed to the holder of any mortgage or similar lien or encumbrance or party claiming
thereunder or purchasing at foreclosure thereof, pursuant to an exercise of any purchase option or
foreclosure of any mortgage or 'other lien or encumbrance to which the Property has been or is

- For _purposes of this Agreement, “Mnke—Whole Amount” shall mean, with

. respect to any amounts of the original principal amount of the Mezzanine Loan re-paid to Lender

prior to April 3, 2011 (the “Make-Whole Deadline™), an amount equal to such additional sum of
money, if any, as must be added to such amount so that if such total amount (i.e., such partial or

" full repayment of the original principal amount of the Mezzanine' Loan (as apphcable) plus,

without duplication, the additional sum of money) were,.on such date, used to purchase non-
callable United States Treasury Securities having maturity dates as close to the Make-Whole
Deadline as possible, such investment would result in the same yield to Lender that Lender

~.would have received had Borrower made all payments of principal and interest on the original
principal amount of the Mezzanine Loan through the Make-Whole Deadline.

242 Lender’s R1th to Require Borrowar to_Exercise the Borrower Prepavment
Optxon Lender shall have the absolute right, but not the obligation, to require Borrower to
prepay the Mezzanine Loan in an amount equal to the original principal amount of the
Mezzanine Loan plus the Make-Whole Amount, and including any other amounts then due and
owing to Lender hereunder on any of the following dates or upon the occurrence of any of the
followmg events: :
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: : (@ at any time from and after the Make-Whole Deadlme, in the sole and
: absolute discretion of Lender; or

: (b)  at any time followmg the occurrence of an Event of Default with respect |
to Borrower or a default by Guarantor under the Guaranty (as defined in Section 26. 2 below). '

: In order to exercise Lender’s right to require prepayment, Lender shall deliver to .
Borrower and to ERC written notice (the “Exercise Notice”) of such exercise, which notice shall
state' Lender’s computation of the applicable prepayment amount due in full satisfaction of the
Mezzanine Loan. The giving of the Exercise Notice by Lender shall constitute an irrevocable
commitment by the Borrower to prepay the Mezzanine Loan. The prepayment of the Mezzanine
Loan pursuant to Lender’s right to require prepayment shall occur on or before a date which is

- one hundred twenty (120) days after Borrower’s receipt of the Exercise Notice, or at such other

. time as shall be mutually acceptable to Lénder and Borrower and shall be conducted in
‘accordance with the provisions of Section 24.1. ,

243 Rights Subject to Agreement. The Borrower Prepayment Option as set forth in
this Article XXIV shall be subject to the payment to Lender, within the time frames set forth
- above, as applicable, of all amounts due or payable to Lender pursuant to the terms of this
Agreement. In the event of an early termination of this Agreement, the rights of Borrower to
_ prepay the Mezzanine Loan under Section 24.1 hereof shall, unless Borrower has filed or
otherwise becomes subject to any type of bankruptcy event or filing, survive only until thirty
o (30) days after Borrower’s receipt of notice that this Agreement has been terminated (TIME
B " BEING OF THE ESSENCE); provided that Lender’s rights under Section 24.2 shall survive an
e early termination of this Agreement uptil the ongmal stated maturity date of the Mezzanine
- Note.

" ARTICLE Xx'v.-
ADDITIONAL REQUIREMENTS

_ ~ 25.1 Book Entry System. The Lender, acting solely for this purpose &s an agent of
Borrower, shall maintain at one of its offices a copy of each agreement pursuant to which any
rights to payments, property or other consideration (the “Loan Payments”) hereunder. are
transferred or assigned to another person (a “Loan Assignee”) and a register for the recordation -

. of the names and addresses of Lender and any Loan Assignee, and the amount and type of any

- Loan Payments owing to, Lender and any Loan Assignee pursuant to the terms hereof from time .
to time (the “Register”); provided; however, in no event will Borrower be obligated to make
Loan Payments to Lender and any Loan Assignee in the aggregate in excess of the Loan
Payments payable hereunder. The entries in the Register shall be conclusive absent manifest
error, and Borrower, Lender, and each Loan Assignee may treat each person whose name is
recorded in the Register pursuant to the terms hereof as the owner of the Loan Payments
hereunder for all purposes of this Agreement, notwithstanding notice to the contrary. The
Register shall be available for inspection by the Borrower, Lender and each Loan Assignee, at
any reasonable time and from time to time upon reasonable prior notice. No assignment of any
Loan Payments shall be effective for purposes of this Agreement unless it has been recorded in
the Register &s provided in this clause. 1t is intended that this Section 25.1 constitute a “book
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. entry system within the meamng of Treasury Regu]anon Sectron 1.871- 14(c)(1)(1)(B) and shall

be mtetpreted consrstently therewith,

252 Future Amendment. SubJect to the terms and conditions of the Third Party
Documents and the related agreements executed by Lender, Borrower hereby agrees to amend
this Article XXV from time to time as Lender deems necessary or desirable in order to effectuate

the intent hereof, provided that the same does not result in any material change in the economic

costs and benefits derived and incurred hereunder, or affect Borrower s ability to use, develop,

_ construct or improve the Property

25 3 Tax Treatment of the Mezzanine Loan. Borrower and Lender hereby agree not to
take any position with the U.S. Internal Revenue Service (in any filing therewith or otherwise)

;- and for financial accounting purposes, that is:inconsistent with' the charactenzanon of the
" . Mezzanine Loan as a loan for U. S federal income tax and GAAP purposes.

ARTICLE XXVL
- MISCELLANEQUS

26.1 Reserved. o S B S

26.2 'Gnaranty and Iender-Developer Acpreement. Lender has entered into this

' Agreement in reliance upon (i) the Limited Guaranty and Indemnity Agreement by ERC in favor

of Lender dated as of even date herewith (the “Guaranty™), pursuant to which Guarantor has

- provided certain guarantees and . indemnities relating to Borrower’s' performance of its

obligations under this Agreement, and (ii) the Lender-Developer Agreement between Guarantor

- and Lender dated of even date herewith, pursuant to which Guarantor grants certain nghts to
Lender with respect to the Development Agreement. :

26 3 . Estoppel Certificates, - Borrower shall from time to t1me Wrthm fifteen (15) days

| after request by Lender and without charge, give a Borrower Estoppel Certificate in the form

attached hereto as Exhibit H and containing such other matters as may be reasonably requested

by Lender to any person, firm or corporation spec1ﬁed by Lender and certrfymg as to the. .

accuracy of statements as set forth therein.

26.4 Brokerag Lender and Borrower hereby represent and werrant to each other that
they have not engaged, employed or utilized the services of any business or real estate brokers, -

- salesmen, agents or finders in the initiation, negotiation or consummation of the business and
Joan transaction reflected in this Agreement. On the basis of such representation and warranty,

each party shall and hereby agrees to mdemmfy and save and hold the other party harmless from

_and against the payment of any commiissions or fees to or claims for commissions or fees by any .
real estate or business broker, salesman, agent or finder resulting from or arising out of any

actions taken or agreements made by them with respect to the busmess and real estate transaction
reﬂected in this Agreement. ' :

_ 26.5 No Partnershrp_ or Joint Venture. Lender shall not, by virtue of this Agreement, :
in any way or for any purpose, be deemed to be a partner of Borrower in the conduct of
Borrower’s business upon, within or from the Property or otherwise, or a joint ventirer or a

member of a joint enterpnse with Borrower.

' 26.6 Entire Apgreement. This Apreement contains the entire agreement between the
part:es and except as otherwise provided herein, can only be changed, modified, amended or
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- terminated by an mstrument in wrmng executed by the parties. It is mutually acknowledged and

agreed by Lender and Borrower that there are no verbal agreements, representatlons, warranties
or other understandings affecting the same, and that Borrower hereby waives, as a material part
of the consideration hereof, all claims against Lender for rescission, damages or any other form
of relief by reason of any alleged covenant, warranty, representation, agreement or understanding
not contained in this Agreement. This Agreement shall not be changed, amended or modified

- except by a written instrument executed by Lender and Borrower.

26.7 Warver No release discharge or waiver of any provision. hereof shall be

.» enforceable against or binding upon Lender or Borrower unless in writing and executed by

Lender or Borrower, as the case may be. -Neither the fmlure of Lender or Borrower to insist upon
a strict performance of any of the terms, provisions, covenants, agreements and conditions

" hereof, nor the acceptance of any sums by Lender with knowledge of a breach of this Agreement

by Borrower in the performance of its (obligations hereunder, shall be deemed a waiver of any

-rights or remedies that Lender or Borrower may have or a waiver of any subsequt breach or

default in any of such terms, prowsmns, covenants agreements and conditions.

26.8 Time. Time is of the essence in every parhcular of this Agreement, mcludmg,

" without hmrtabon obligations for the payment of money.

26.9 Costs and Attomey s Fees. If either party shall bring an action to recover any

‘sum due hereunder, or for any breach hereunder, and shall obtain a judgment or decree in its

favor, the court may award to such prevailing party its reasonable costs and reasonable attorneys’
fees, specifically including reasonable attorneys” fees incurred in connection with any appeals
(whether or not taxable as such by law) Lender shall also be entitled to recover its reasonable
attorneys’ fees and costs incurred in any bankruptcy action filed by or against Borrower,
including, without limitation, those incurred in seeking relief from the automatic stay, in dealmg
with the assumption or rejection of this Agreement, in any adversary proceedmg, and in the

i preparahbn and filing of any proof of claim.

26. 10 Captrons and Headmg.g The captrons and headmgs in this Ageent have been .

~ . inserted herein only as a matter of convenience and for reference and in no way define, limit or

describe the scope or intent of or otherwise affect, the provrsrons of this Agreement.

- 26.11 Severabrhgg If any provision of this Agreement shall be deemed to be invalid, it
shall be considered deleted therefrom and shall not mvahdate the remaining provisions of this
Apgreement. :

26.12 Successors and Assipns. The agreements, terms, prbvrsrons, covenants and

~ conditions contained in this Agreement shall be binding upon and inure to the benefit of Lender

and Borrower and, to the extent permitted herein, their respective successors and assrgns

2613 Applicable Law. This Agreement shall be governed by, and construed in

accordance with, the laws of the state in which the Property is located.

26.14 Waiver of Jury Trial. BORROWER AND LENDER HEREBY KNOWINGLY,
VOLUNTARILY AND INTENTIONALLY WAIVE THE RIGHT EITHER OF THEM OR
THEIR HEIRS, PERSONAL REPRESENTATIVES, SUCCESSORS OR ASSIGNS MAY
HAVE TO A TRIAL BY JURY IN RESPECT TO ANY LITIGATION ARISING OUT OF,
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UNDER OR IN CONNECTION WITH 'I'HIS AGREEMENT OR. ANY AGREEMENT
CONTEMPLATED TO: BE EXECUTED - IN- CONJUNCTION HEREWITH, OR ANY
COURSE OF CONDUCT, COURSE OF DEALING, STATEMENTS (WHETHER VERBAL -
.'.OR WRITTEN) OR ACTIONS OF ANY PARTY. - THIS PROVISION' IS A MATERIAL'
: ]NDUCEMENT TO LENDER'’S ACCEPTING THIS AGREEMENT :

. ‘ 26 15 Usm Clause Itis the intent of Lender and Borrower to comply stnctly w1th any
' apphcable usury law. Lender shall not at any time be entitled fo charge, receive, or collect, and
Lender shall not be deemed to have contracted for, charged, or received, as interest on the .
+ . principal indebtedness outstanding hereby, any ainount in excess of the maximum amount to be
contracted for, charged. or received by applicable law, and inthe event the Lender ever charges, -
. receives, or collects as intefest any such excess, such excess shall be cancelled if charged but not-
" received orcollected, or be deemed partial payment. of the principal indebtedness evidenced. .
. hereby if received or collected, and if such excess has been received or collected and the .
. principal shall have been paid in full, all such excess interest shall forthwith be refunded to -
' Borrower The term “apphcable law,” as used herein, shall mean the laws of the State of Kansas.

26 16. Le end. Notwrthstandmg anything conta.med herein to the contrary, the mterests
and rights of Lender pursuant to this Agreement are subject in all respects to;the terms,.
+ - covenants, and-limitations as set forth in that certain Subordination'and Standstill Tn-Party
‘Agreement dated as of April-3,:2007 among Construction Lender, as Agent, Lender and .
. Borrower (the “Tri-Party Agreement”), the provisions of which Tri-Party Agreement are
~1ncorporated herem by reference to the same extent as if fully set forthherein. -

.0 - 26,17 ORAL AGREEN[ENTS WITHOUT LIMITING THE FOREGOING
,I’ROVISIONS HEREIN, THE FOLLOWING PROVISION IS SET FORTH IN ORDER
TO COMPLY WITH THE REQUIREMENTS OF K.S.A § 16-118 AND SERVES AS
NOTICE' TO BORROWER. THE" PARTIES AGREE THAT- THIS ENTIRE
- AGREEMENT IS NONSTANDARD AND CONTAINS SUFFICIENT SPACE I‘OR THE
" PLACEMENT OF NONSTANDARD TERMS. THIS AGREEMENT CONTAINS ALL -
OF.THE AGREEMENTS AND IS INTENDED TO BE THE FINAL EXPRESSION OF -
THE CREDIT AGREEMENT OF BORROWER AND LENDER, AND SUPERSEDES -
© ANY '‘AND ALL PRIOR  DISCUSSION - AND/OR. AGREEMENTS : RELATIVE . -~
- THERETO -THIS. AGREEMENT MAY.NOT BE CONTRADICTED BY EVIDENCE OF
ANY PRIOR ORAL CREDIT AGREEMENT, OR OF A'CONTEMPORANEOUS ORAL
CREDIT AGREEMENT BETWEEN BORROWER AND ‘LENDER. BORROWER-AND. -
" LENDER HEREBY INITIAL THIS PROVISION AS AN AFFIRMATION THAT NO
" UNWRITTEN, ORAL CREDIT AGREEMENTS K EXIST BETWEEN THE PARTIES OR .
- BETWEEN ANY. PARTY AND ANY AGENT OF ANY PARTY TO THIS LOAN C

o AGREEMI,NT

‘.

: BORR'(;)WER’S]NTTIALS: o % :

~ LENDER'S INITIALS: -
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UNDER OR IN CONNECTION WITH THIS AGREEMENT OR. ANY AGREEMENT

CONTEMPLATED TO BE EXECUTED IN CONJUNCTION HEREWITH, OR ANY
.~ COURSE OF CONDUCT, COURSE OF DEALING, STATEMENTS (WHETHER VERBAL
~ OR WRITTEN) OR ACTIONS OF ANY PARTY. THIS PROVISION IS A MATERJAL

'INDUCEMENT TQ LENDER’S ACCEPTING THIS AGREEMENT. ‘ o

. © 96.15 Usury Clause. It is the intent of Lender and Borrower to comply strictly with any
applicable usury law. Lender shall not at any time be entitled to charge, receive, or collect, and
~ Lender shall not be deemed to bave contracted for, charged, or received, as interest on the -
principal indebtedness outstanding hereby, any amount in excess of the maximum amount to be
contracted for, charged or received by applicable law, and in the event the Lender ever charges,
receives, or collects as interest any such excess, such excess shall be cancelled if charged but not-
received or collected, or be deemed partial payment of the principal indebtedness evidenced.
. hereby if received or collected, and if such excess has been received or collected and the
. principal shall have been paid in full, all such excess interest shall forthwith be refunded to -
Borrower. The term “applicable law,” as uséd herein, shall mean the laws of the State of Kansas.

~ 26.16 Legend. Notwithstanding anything contained herein to the contrary, the interests
end rights of Lender pursuant to this Agreement are subject in all respects to, the terms,.
. covenants, and-Jimitations as set forth in that certain Subordination and Standstill Tri-Party
- Agreement dated as of April-3, 2007 among Construction Lender, as Agent, Lender and
Borrower (the “Tri-Party Agreement”), the provisions of which Tri-Party Agreement are
incorporated herein by reference to the same extent as if fully set forth herein. :

: 26.17 ORAL_AGREEMENTS. WITHOUT LIMITING THE FOREGOING
PROVISIONS HEREIN, THE FOLLOWING PROVISION IS SET FORTH IN ORDER
TO COMPLY WITH THE REQUIREMENTS OF K.S.A § 16:118 AND SERVES AS
NOTICE: TO BORROWER. THE PARTIES' AGREE THAT THIS ENTIRE
. AGREEMENT IS NONSTANDARD AND CONTAINS SUFFICIENT SPACE FOR THE
PLACEMENT OF NONSTANDARD TERMS. THIS AGREEMENT CONTAINS ALL
'OF THE AGREEMENTS AND IS INTENDED TO BE THE FINAL EXPRESSION OF
THE CREDIT AGREEMENT OF BORROWER AND LENDER, AND SUPERSEDES
ANY AND ALL PRIOR DISCUSSION AND/OR AGREEMENTS - RELATIVE .
 THERETO. THIS AGREEMENT MAY NOT BE CONTRADICTED BY EVIDENCE OF
ANY PRIOR ORAL CREDIT AGREEMENT OR OF A'CONTEMPORANEOQUS ORAL
. CREDIT AGREEMENT BETWEEN BORROWER AND LENDER. BORROWER AND
. LENDER HEREBY INITIAL THIS PROVISION AS AN AFFIRMATION THAT NO
UNWRITTEN, ORAL CREDIT AGREEMENTS EXIST BETWEEN THE PARTIES OR
 BETWEEN ANY PARTY AND ANY AGENT OF ANY PARTY TO THIS LOAN
" “AGREEMENT. _ | R A

- BORROWER’S INITIALS:

" LENDER’S INITIALS: . | /gj
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: ARTICLE XXVII o ’
RIGHTS AND OBLIGATIONS OF BORROWER WITH RESPECT TO PERFORMANCE BY |
4 - TGC

Not\mthstandmg any provision of this Agreement to the contmry to the extent that this
 Agreement requires or otherwise obligates Borrower to enforce or require any performance by

. TGC with respect to the Project or otherwise, Lender hereby acknowledges and agrees that

* Borrower’s obligation of enforcement pursuant to this Agreement shall be limited by Borrower® s
* contractual rights and powers to enforce or otherwise compel such performance by TGC

: pursuant to the assignment of any of such rights or powers to Borrower, or otherwme.

[REMAINDER OF PAGE INTENTIONALLY LEFT BLANK]
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IN WITNESS WHEREOI‘ Lender and Borrower have caused this Agreement to be
: duly executed on or as of the day and year first above written.

BORROWER‘

KANSAS CAMI’US LLC

a Maryland limited liability compény

By:-

By |
: : N’ame Geral F
- Title: Executlve che Presxdent

. Marylandlimited liapili

Bnckson Reurernent C pfmm

) iéé,‘ f.LC, a

its Member

- - [Signatures continue on following page.]
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. LENDER:
" MSRESS l]IKANSAS CAMI’US LP., aDelaware
hmltad partnershp :
By. MS SS HIKnnsas Campus GP, LLC
,;,a/a%ﬂ*—-/‘ (SEAL)
Name: Andréew Bauman . A
Title: Vice Presidgnt

35
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ERISA
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SCHEDULE A

' . DEFINED TERMS

Section 11.1

- Opening Paragrap_hl

Section 23.4

~ Section234
- Opening Paragraph

Section 24.1

Recitals - A
Section 18.16(a)
Recitals — C(iv)
Recitals — C(i)
Recitals — C(i)
Recitals — C(i)
Recitals — C(i)
Recitals — C(i)
Recitals — C(ii)

- Recitals — C(ii)

Recitals — C(ii) -
Recitals — C(ii)

- Recitals — B(ii)

Section 18.4
Recitals — B(iii)
18.16(b)
Recitals — B(ii)
Section 5.9(h)

" Section 21.1
. Section 24.2

Section 11.2(c)

Section 26.2

Section 18.16(a)

_ Opening Paragraph

Section 25.1
Section 25.1
Recitals — C(iii)
Section 5.9
Section 24.1(f)
Section 24.1(f)
Recitals — B(i)
Recitals - D
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Mezzanine Note

Monthly Fees

Mortgage

Notice of Commencement
Optional Prepayment
Permitted Exceptions

. Phase .

Phase Plans

Prepayment Price

~ Project

Project Documents

Project Loans

 Property.

Qualified Transferee

RCRA -

Register

Residence and Care Agreement

" Residents

Security Documents
- Single Purpose Entity -
Special Assessment Bonds
- Special Improvements
- Special Improvement
, Financing Documents
-. TAB Summary
Tallgrass Creek
‘Tax

" Taxes
. Taxable

" Tax Return
Term.
TGC
Third Party Documents
Transaction Documents
Tri-Party Agreement
Trust Indenture

- Unit or Units

Working Capital Loan

Clalm 1-1 Part4 Filed 02/24/10

Page 38 of 58

Recitals - D
Recitals — B(iii)
Section 1.1(a)
Section 15.4.
Section 24.1(b)(Q) -
Section 5.6 =~

Section 11.2(a)

Section 5.7 °

' Section 24.1(b)

Recitals - A

‘Section 5.1

Section 5.7

- Recitals - A’

Exhibit J -
Section 18.16(a)
Section 25.1
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Section 1.1(a)
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Recitals — C(iv)_
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'Recitals - A

Section 18.13
Section 18.13
Section 18.13
Section 18.13
Section 1.1(b)
Recitals — B(i)
Section 20.1
Section 18.1
Section 26.16
Recitals — C(iv) = -
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Working Capital Security Agreement Recitals — C(iii)
Working Capital Promissory Note Recitals — C(iii)




Case 09-37024-sgj11- Claim 1-1 Part 4 Filed 02/24/10 Desc Exhibit B to Schedule
. o Page 39 of 58

SCHEDULE 18.4

DISCLOSED CLAIMS -

o A Robert Lee Butt. et. al., y Enckson Retirement Communities, LLC. et. al.. Case No.: 03-
C-05- 009447 OT is cunently pendmg in the Circuit Court of Balnmore County, Maryland.

, The case arises out of alleged carbon monoxide poisoning of the Plamuff while he was
performing services for an outside consultant at Oak Crest Village. The Plaintiff alleges
. perma.nent brain damage and loss of concentration and memory. Damages have been requested -
in the amount of $20 000,000.

. The claim is covered by insurance carried by Erickson (subject to a $50,000 deductible).
Additional parties such as architect and HVAC contractor have been brought into case. Dueto
- an amended complaint filed by Plaintiff and cross claims filed on behalf of Enckson the case’ -
' med:ahon dlscovery and trial schedules will be reset. :
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SCHEDULE 18.16(c) -

1. Phase I Environmental Site Assessment Report by Olsson Aseociates (“OA”) prepared for
Erickson Retirement Community, dated December 2005, with correctlons as of Apnl 18 2006,
"OA PrOJeCt No.: 2005-0950. :

2. Phase II Environmental Site Assessment by OA prepared for Enckson Retuement
Community, dated January, 2006, OA Project No. 2005-0950. :
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i PARCEL1

)L(c;ﬁ and TractA, ERC Campus Second Plat a subdlvision in the Clty of Overland Park Johnson County,
Kensas. ) _ .

PARCEL 2: - ' T ' . -
A non-exclusive easement for vehicular and pedestrlan traffic, ingress and egress over drIvewa S and vehicular. -

- garklng areas as provlded inthe instrument labeled "Access Easement Agreement"ﬁled in Book 8124, Page

PARCEL 3 . )
A perpetual access easement for vehlcular and pedestrian traffic access, ingress and egress over and across

“that area provrded inthe Instrument labled "Access Easement (optlon 1) filed in Book 8171 Page 332.
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. atthe office of the County Treasurer.

9

N,

12

RER
14.
-;1;5. h

16,.

1 0 a.Rit_:iht-of-w'ay‘ granted‘to C‘on‘solf'dat_ed Main Sewer District, filed in Book A5330,.Pvag.e'639. -

Page 43 of 68

‘ » Ehcro’aéhmehts, overla ps,_bpundéryjllne disputes, and any matters occurfing subsequent to,
. March 28, 2007 that would be dis

closed by an acctirate survey and inspection of the lahd..” -

" . Easements or claims of easernents occurring subsequent to March 28, 2007, notshown by the
- public records, and which.would be disclosed by an accuraté survey and frispection of the fand."

Gengfal taxes for-the'year 2007 and'subsequent yé'ars. ndpé now due and. payable. -

‘The following ord‘ir'iar}'c'e' of resolution creating a 'dls.trl.ct Qvith the power to impose special .
-assessments against the land has beenrecorded in conformity with K.S.A.'40:1134; - :

Resolution No. WD 95;36: Enlarging{Con‘solldaieﬁ‘M?ln Sewer District. of .jéhns_‘on thrpty, Ksto

include the area known as Tomahawk Creek No. 3 Enlarement and implemienting a sewer main

extension project to'serve the enlargement area, filed in'Book 4988, Page 719 andrefiled in Book

- 5009, Page 627 ...

. f?e'sOthion No. 2839; Enlarge(her;tfpf Consolidate Main Sewér DiStr;ict of th'nson C.ouri;y,.Karﬁs,as -

pursuaht to Johnson Courity Charter Resplution.No. 29-92, hjed‘irj-Bbok.é‘q'BQ, Page 842, ..

‘NOTE: FoJr'your information, your Policy does ri.o;t in#ure aga1h$i'loss orjiamage arising from

spectal assessments by any district having powerto impose them, if.they are not due and payable - °
Special assé_ss‘niénfs, if any, ipviéd by tljle.'C_ity of O,ire'rlan'd ParK, which are not yef due and _
payable at the office of the County Treasurer. T .. s A

'. R‘lg.ht of Way, Access C_:on.tl"ol'anq Access Easement, Water Liné,Eéseﬁent, D(ainage Easément

‘and Sanitary Sewer Easemént established by and, shiown, ori the fecorded plat of salil subdlvision -

. filed In Book 200609, Page 002307,

The plat of said subdivision makes the following Bedk‘:a'tii:}n:

Tract A shall be dedicated by subsequent document Iﬁ_féé'slmple abs_olhie, by Kansas Warranty
Deed, to the City of Overland Park. Said.tract is intended to be used for public open area.space,

- -natural preservation areas, and may include a bike/hike trail. The exact location of the'bike/Hike -
© trail will be determined in field at the time of construction and any prior specific routings of

bike/hike talls on preliminary plats are purely conceptual and do.not control the finalfecation of.-
said trails. : el : C )
Sgoa:m Draiﬁ.ageFVa'riancé filed in .V_olurhé 3129, Pége ({05; o

Permanent and-temporary easement for water transmission line as created by Eminent Domain .

+ Case50C 10001 (Parcel No. 16) and.filed in Volume 3233, Pgae 177

Perr;ua'ﬁent'Drainage Ea‘semél;lt granted to the City of Overland Park; Kansas, filed In Volume 4250, -
Page41. . - o e . . . :

Permarient Easement gﬁnted to Water Djstrlct No. 1 ofJo,h‘nép_n County, Kansas, filed In Book 6039, ,

.. - Page 646 . o .
.Permanent Drainage Easement granted to thF,'Clty of Oyeflaqd Park, ﬁ!éd_’in Book 7546, Page 1'4.4,. o

Traffic Signal Easement graited to the City of Overland Park, iled In Back 7546, Page 147; -

ferr‘ns and P_rovlsiiqris of Access ea’_semgnt’-Agreemént filedin Book 8124, Page 163. (Benefit. -
easement) LT ' LT R L

INTENTIONALLY DELETED.AS OF REVISIONNO. 3"

-h!gﬁ;s‘ of access to Highway 69 as condemned by the State Highway Commission-of Kansas In

Johnson County District Couiit Case Np. 32605, exceptthat the premises shall abutupon and have' ~
dccess to'said Highway ovér and acrossthe 3rd and-4th tourses in'the desciiption of the property: .

* .. taken as shown on the report of the.appraisers,
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' 20.

21,
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23,
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Right-of-Way granted to Consolidated Main Sewer District of Johnson County, filedIn Book 200604,
Page 005765.- . oo P
J o

: Eaé.emeri_t' granieﬁ to KCP&L, fited in Book ZOdSQ'S.,.PaQE‘OQSSIZ. '

 Tems and provisions of Stream Corridor Malnténance Agreemant filed in Book 200608, Page 002308,
Adderidum to-Stream Corridor Maintenance Agreement filed in Book 200611, Page 004411, - "

'Te'na'ncy rights, either as month to month or by virtue of writtén leases, of Taligrass Crgéﬁ,' Inc.and -

residents urider the Residence and Care Agreements; - -

200812, Page 006332

Permanent Easemeni‘graﬁtga'd to _W_ater'!jiéhtlc:t No. 1 of Johnson Courty (Kansas), filed In Bbok_; -
Righit of Way granted to Oneck Inc., filéd n Book 200702, Page 000121, & .+ * ...

:Mortgage, Security Agreement and Fixture Flling executed by Kansas Campus, LLC, a Maryland _
+ limited liability company, to Mercantile-Safe Deposit and Trust Company, a Maryland corporation,
dated April 28, 2006 and filed May 11, 2006 in-Book 200605 a8t'Page D04515, which slate’§ that it

* _ secures a lien in the original amount 6f $20,000,000.00.

" Tand Recgrdsof Johnson County, Kansas.

24,

25.

. 26.

21,

.28 ‘ us; L |
- Creek, Inc. as Mortgagee, securing indebtedness in the amount of $318,262,000, dated ..

" 20,

- filedApril__, 2007inBook__ . =

- Land lie'cord's of Johnson County, Kansas.

As amended by Amended and-Resta

ted Mortgage, Security Agreemient and Flxture Filing, déted
and filed S

—.2007.atBook . page___. "~ - ‘amongthe

anéncing Statement executgd b‘)";Kaﬁsa's Campus, LLC, to Mercérifile-Séfe Deposit and Trust :
Company, filed'May 11, 2006 in Book 200605 at Page 00451 6. affecting the items therein described,

- which have become ‘or may become affixed to the land.

Amendment filed April ____, 2007 InBook_____atPage’.- .

UCC-1 Financirig Statement by and between Erickson Retirement Group, as Debtor, and o

Mercantile-Safe Deposit and Trust Compan{; as-Collaterdl ahd Administrative Agent, as Secured Party,
t o o e

- age______ .

UCC-T Financing Statement hle‘d_with"Johnson Cdu'nty. KSon_:._ ., 2007 at Book .
, Page ____ disclosing Tallgrass Creek, Inc., as Debtor, and Kansas Campus, LLC, as Secured

Party. e
Terms éﬁd provisions of the u'nréi:'brded'lease' by and between Kansas Campug, LLC, and Téllgra'ss -
Creek, Inc,dated . _ - -. -- . notice of whichis givery by the Memorandum of Master Lease .
filed . , 2007 at Book __. , page - among'the Land Records of Johnson
County, Kansas. - : e L R

Mortgage and Secﬁrft‘y A’éree_merjt. by Kansas Campus, LLC as Martgagor for the-benefit of T,allgyasé- )

and filed __, 2007 at Book _ __.pdge_.° . amongthe

Subofdina_tion z\ninq S'tands,till fri-.Party.Ag’r'eement by and between M'erc'aﬁtll!e-Safe Deposlt and Trust -
Company, as Collateral and Administrative Agent, MSRESS Ill Kansas Campus, L.P,, and Kansas "~
Campus, LLE, filed April. ;2007 InBook___. ,atPage _____ . . . .
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EXHIBIT C

CONDITIONS TO CLOSING

1.1 Borrower's Deliveries. Prior to the advance of the Mezzamne Loan, -

- Borrower shal] deliver to Lender, at Borrower's sole cost and expense, the followmg

(a) Title Commitments. Commﬂments (the "Title Commltments") to
the Borrower for ALTA Form B (1992) Lender's Title Insurance Policies committing to insure,

‘at standard rates titles to the Property as being good and marketable, subject only to the
- Permitted Exceptions, in the amount of not less than Twenty-Five Million Dollars

($25,000,000.00), issued by Chicago Title Insurance Company (the "Title Insurer"). The Title

R . Commitments shall be effective as of the date of the Mezzanine Note (the “Closing Date”), and - A

shall reflect. that fee simple title is held by Borrower and that each Lender's Title Insurance
Policy to be issued to Lender (the "Title Insurance Policies") shall contain an extended

- ‘coverage endorsement over the general or standard exceptions which are a part of the printed

form of the policy and subject only to the Permitted Encumbrances. Each Title Insurance Policy

* shall, in addition, (a) not contain any exceptions for (i) liens for labor or material, whether or not- -
. ofrecord, (ii) parties in possession, (iii) unrecorded easements, (iv) taxes and special assessments

not shown on the public records, and (v) any matter that the Survey discloses; and (b) provide for

- the following endorsements: (A)an access endorsement insuring that there is direct and
unencumbered access to the Property from all adJacent public streets and roads, (B) if applicable,.

a survey endorsement i insuring that all foundations in place as of the date of such policy are

" within the lot lines and applicable setback lines, that the. improvements do not encroach on
. " adjoining land or any easements, and that there are no encroachments of improvements from
.- adjoining land on the Property or any part thereof, except as shown on the survey, and (C) such
g other endorsements as Lender may reasonably require.. '

(b) UCC Sear ches Written results of searches reﬂecnng any liens,
Judgments tax liens, bankruptcies, and open dockets (the "UCC Searches"), conducted bya .-

company reasonably acceptable to the Lender.-

(c) C0p1es of Documents Legible copies of all documents of record

* referred to in any Title Commitment ot disclosed by the UCC Searches,

(d) Szu-vey Current ALTA/ACSM land title survey of the Property

(the "Survey") certified to Borrower, Lender and the Title Insurer (and such other persons or

entities as the Borrower and Lender may designate) by a surveyor regxstered in the State of
Kansas and acceptable to Lender. Lender agrees that Peridian Group, Inc. is acceptable as the
surveyor to provide the Survey. The Survey shall also contam a surveyor's certification

,acceptable to Lender _

(e) Environmental Reports. Environmental assessment, in form and

 substance .acceptable to Lender, regarding the presence and condition of any Hazardous

Materials on the Property, or conditions which have or could result in the violation of any
Environmental Reqmrements - :
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. (f) ' Pro;ect Related Materials. Such other information regardmg the
PI‘O_] ect and the Property as may be requested by Lender to enable Lender to effect necessary due
drllgence with regard to the mvestment of funds by Lender. :

1.2 Inspection. Lender shall be given full access to, and shall have the right to -
inspect, (a) the Project and the Property, (b) all financial records pertaining to the operation of

the Project, and (c) files and records pertaining to the processing of approvals for the Project and

the marketmg of Units. All such matenaJs shall be treated as confidential by Lender

1.3  Limited Recourse. Notmthstandmg anything to the contrary in this

- Agreement or in any documents delivered by Lender in connection with the consummation of the

transaction contemplated hereby, it is expressly understood and agreed that Lender's liability
shall be limited to and payable and collectible only out of assets held by Lender and not any of -

‘Lender's. directors, officers, employees, shareholders, contract holders or policyholders, shall be
subject to any lien, levy, execution, setoff or other enforcement procedure for satisfaction of any

right or remedy of Borrower in connection with the transaction contemplated hereby. A

" provision comparable to the foregoing shall be mserted in such Transaction: Documents as
'Lender shall require. : :

1.4  Conditions to the Closmg Lenders obligation to settle on this transaction
shall be condrtroned on the fol]owmg and Lender bemg satrsﬁed in Lender's sole dlscrehon

‘wrth

(a) “the condition of t1t1e to the Property as ewdenced by the Title

Commrtment and the Survey;

(b) the drsclosure provrded by Borrower and ERC rela’nve to the

| Property, the Project and ERC;

' (c) the absence of any casualty, condemnatlon or event mvolvmg any . .
Hazardous Matenals deemed by Lender to affect adversely and materially the Property or the -

~ Project;

"~ Should Lender determine, at any time prior to the Closing Date, that one or more of the
conditions have not, cannot or will not be complied with to Lenders sole and absolute

satisfaction, Lender may termmate this Agreement.

- 43
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EXHIBIT D
CLOS]NG REQUIREMENTS

1.1 Time and Place. The closing of the transactions contemplated hereunder

- ) (the "Closmg") shall take place at a location selected by the Lender on or before April 3, 2007

1.2 Dehvenes by Borrower At the Closmg, the Bozrower shall deliver to the .
Lender the followmg .

() Copies of the Arhcles of Organization of Borrower and ERC
certrﬁed as true, complete and. correct by an officer of ERC.

. () Cert:ﬁcates, dated as of the Closing, in form and substance-

-satlsfactory to Lender and their counsel, executed by the sole member of Borrower and by the

Secretary of ERC and certifying: (i) the incumbency of the officer who executed the Agreement;
(i) attaching copies of resolutions or consents adopted by the sole member of Borrower and the
Board of Directors of ERC authorizing and approving the execution of this Agreement and the
consummation of the transactions contemplated hereby; and (iii) the authority of the sole
member of Borrower and the officer of ERC who executed the Agreement

(c). Title Commitment and Survey which comply with Exhibit- C
above. - - R

(d) . Legal opinions of counsel to Borrower and ERC, addressed to the

'Lender and their respective successors and assigns, including legal opinions from (i) Gallagher,

Evelius & Jones, LLP, Maryland counsel to Borrower and ERC (regarding authority to enter into

' agreements, enforceability, and existence of litigation), and (ii) Polsinelli Shalton Flanigan

Suelthaus PC, Kansas counsel to Borrower and ERC (regarding compliance with health laws,

. enforceability, and compliance with laws for the Project), sansfactory in form and substance to

the Lender and therr special counsel
(e) | Reserved.

@ Estoppel and agreement from TGC in form reasonably satisfactory
to Lender, (i) that no default exists by TGC or Borrower under the Project Documents, which has
not been cured, (ii) that there are not any litigation or claims pending, or on appeal against TGC
thch affect TGC's ﬁnanc1a1 stability, in each instance to Lender.

(g) Reserved.
) Reserved.

» (1) Such other documentation relating t6 the transactxons contemplated
hereby as may be reasonably requested by Lender or its counsel.

1.3 Further Assurances. In addition to the acnons documents and mstruments specrﬁcally
required to be taken or delivered hereby, pnor to and after the date hereof, w1thout additional
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consideration, each of the parties hereto agrees to execute, acknowledge and deliver such other
- documents and instruments and take such other actions as the other party may reasonably request '
.in order to complete and perfect the transactions contemp]ated in this Agreement.
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EXHIBIT E

' TH]RD PARTY DOCUMENTS

The Community Loan Documents as defined in C(i) of the Recitals of this Agreement
the Construction Loan Documents as defined in C(ii) of the Recitals of this Agreement and the
. Special Improvement Fmancmg Documents as deﬁned in C(1v) of the Recitals of this -

'Agreement
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EXHIBIT F

SINGLE PURPOSE ENTITY REQUIREMENTS '

i Borrower or its assignee shall throughout the Term hereof do all things necessary to
. continue to be and remain a Single Purpose Entity (including without limitation, if Borrower is a
- partnership, insuring that each General Partner-of Borrower continues as a Single Purpose Entity
‘and shall not amend its Articles of Organization or Operating Agréement, or if Borrower is a
coxporatxon that Borrower shall not amend its Articles of Incorporation or Bylaws, or if
~ Borrower is a limited liability company, Borrower shall prevent any Member manager of
Borrower from amending such Member’s Articles of Organization or Bylaws or other formation
_ documents). For purposes hereof, “Single Purpose Entity” shall mean a person, other than an
individual, which (a) is formed, organized or reorganized solely for the purpose of undertaking
the activities as contemplated under the Agreement, (b) does not engage in any business
unrelated to the Property and the permitted use thereof under the Agreement, (c) has not and will
not have any assets other than those related to its interest in the Property and has not and will not
bave any indebtedness other than indebtedness contemplated or as permitted under the
Agreement or otherwise incurred in the ordinary course of business, (d) maintains its own
- separate books and records and its own accounts, in each case which are separate and apart from
* the books and records of any other any individual, corporation, partnership, joint venture; limited
liability company, limited liability partnership, association, joint stock company, trust,
“unincorporated organization, or other organization, whether or not-a legal entity, and any
‘governmental authority (“Person™), (€) holds itself out as being a Person separate and apart from
- any other Person, (f) does not and will not commingle its funds or assets with those of any other
Person except as required under any of the Third Party Documents, (g) conducts its own business
in its own name, (h) maintains separate financial statements, (i) pays its own liabilities out of its
~ own funds, (j) observes all limited lability company formalities, partnership formalities or
" corporate formalities, as applicable, (k) maintains an arm ’s-length relationship with its affiliated
Persons, (1) does not guarantee or otherwise obligate itself with respect to the debts of any other
Person or hold out its credit as being available to satisfy the obligations of any other Person
except as required or expressly authorized under the Agreement, (m) does not acquire
obligations or securities of its partners, members or shareholders, (n) allocates fairly and
reasonably shared expenses, including without limitation, any overhead for shared office space;
(if any), (o) uses separate stationary, invoices and checks, (p) except as required or expressly
authorized or contemplated under the Agreement, and the Third Party Documents, does not and
will not pledge its assets for the benefit of any Person other than Lender or make any loans or
advances to any other Person, (q) does and will correct any known misunderstanding regarding
its separate 1dent1ty, and (r) mamtams adequate capltal in hght of its contemplated busmess
g operatlons : :

In addition to the foregoing, and consistent with the Single Purpose Entity requirements

hereof, Borrower covenants and agrees that throughout the Term hereof, Borrower shall not (i)

. voluntarily file or consent to the filing of a petition for bankruptcy, insolvency, reorganization,
assignment for the benefit of creditors or similar proceedings under any federal or state

" bankruptcy, insolvency, reorganization or other similar law or otherwise seek any relief under
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any laws relating to the rellef of debts or the protechon of debtors general]y' (i) merge into. or
* consolidate with any Person, or dissolve, terminate or liquidate in whole or in part, transfer or -
" otherwise dispose of all or substantlally all of its assets (except as permitted herein) or convert to -
another type of legal entlty, without in each case Lender’s consent; (iii) own any subsidiary, or
make any investment in, any Person without the consent of Lender; (iv) maintain its assets in -
- such a manner that it will be costly or difficult to segregate, ascertain. or identify its individual .
assets from those of any partners members, shareholders, principals and affiliates of the Person,
~_or any general partner, managing member, principal or affiliate thereof or any other Person; or
(v) become insolvent or faxl to pay its debts and liabilities ﬁom its assets as the same shall
N become due. A : . o
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EXHIBIT G

BALANCE TEST

‘For purposes of this Agreement “Balance Test” shall mean the determination, made as of any
* date, for the Project, as to whether : x ' -

(@  the sum of the Projected Remaining Eﬁtrance Deposits
L ' exceeds

' (i)  the sum of (x) the projected cost to complete constfuétion and development of the
Project as of the date of determination, taking into account anticipated cost increases and general

o inflationary trends; carrying costs through completion of the Project, including, without .
- limitation, debt service on any financing of the Project and payment of interest on the Mezzanine

Loan; and projected absorption of units in the Project based on current market environment for

" units of the type offered in the Project and long-term residential mortgage rates, as the same

relate to the market demand for residential real estate; (y) the original principal amount of the

_ - Mezzanine Loan; and (z) $21,000,000.00. .

. The projected cost to complete construction and development of the Project shall be -
determined based on all the facts and circumstances at the time of the determination, but in any

_event shall be no less than the projected costs to complete construction and development

reflected in the Development Plan as then in effect as reflected in the Development Agreement -
as amended from time to time, including specifically the Phase Budgets and Phase Forecasts plus

“the aggregate “Unallocated Expense Summaries and Forecasts”, as such term is defined
. therein. : : : '

- The fol]dwing defined terms shall apply for purposes of the foregoing;
N . \ T . . N . ~ )

E “Project Balance Test Coverage Amount” shall mean an amount;' determined as of any

© + date, equal to (A) $21,000,000 reduced by (B) the sum of ‘the amounts set forth below with
- Tespect t each of the residential buildings in the Project. which, on or before the date of

determination, have been leased to TGC pursuant to the Master Lease or delivered to and

- accepted by TGC; provided, however, that the Project Balance Test Coverage Amount shall at all

times be no less than $9,000,000. The amounts described in clause (B) above are as follows:

Reduction in Pro ject

| 'Building'Reference Balance Test Coverage
’ Amount’
Residential Building 1.1 - m,éoo,oo'o
' Residential Building 1.2 1,200,000
Residential Building 1.3 N 1,200,000
Residential Building1.4 - 1,200,000
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Residential Building 2.1 1,200,000
Residential Building2.2° - . 1,200,000
_ Residential Building2.3 = . 1,200,000

Residential Building2.4 - 1,200,000.

| Extended Carel 1,200,000

Extended Care 2 1,200,000

CTotal . . © $12,000,000

“Projected Remmnmg Entrance Deposits™ sha]] mean the entrance deposxts prOJected

* to be received by Borrower based on entrance deposits for similar type units which have been

sold or settled as of the date of determination and other applicable assumptions reflected in the

proforma development budgets included in the Development Plan and the Phase Plans then in
effect affecnn g the projected entrance deposus to be received for the PIOJecL
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EXH]BIT EXHIBIT H

BORROWER ESTOPPEL CERTIFICATE

THIS BORROWER’S ESTOPPEL. CERTIFICATE (“Certlficnte”) isgiventhis

"~ day of . ____, by KANSAS CAMPUS, LLC, a Maryland limited liability company
(“Borrower”) in favor of MSRESS I KANSAS CAMPUS LP.,a Delaware lumted habrhty
. company (“Lender”) ' A ‘

RECITALS:

A. Pursuant to the terms and conditions of that certain Loan Agreement (“Agreement”)

dated April 3, 2007, Lender loaned to Borrower certain amounts more partrcularly described in’
the Agreement : : . A .

" B.-  Pursuant to the terms and condrtlons of the Agreement, Lender has requested that the

Borrower execute and deliver this Certrﬁcate with respect to the Agreement.

NOW, THEREFORE, in consideration of the aboye premrses the Borrower hereby :

‘makes the following statements for the benefit of Lender

1. . The copy of the Agreement and all amendments, if any, attached hereto and made

a part hereof as Exhibit A is a true, correct and complete copy of the Agreement, which
~ Agreement is in full force and effect as of the date hereof, and has not been modified or

amended

2. The Agreement sets forth the entire agreement between the Lender and the_

. Borrower relatmg to the loan descnbed therem

- 3. - There exist no uncured or outstandmg defaults or events of default under the

Agreement, or events which, with the passage of time, and the giving of notrce or both would

be a default or event of default under the Agreement.

4, No notice of termination has been given by Lender or Borrower with respect to

, tbe Agreement

s All payments due the Lender under the A greement through and including the date

‘hereof have been made, mcludmg the monthly payment of interest for the penod of

to- . ____inthe amount of §
6. As of the date hereof, 'the. monthly interest on the Mezzanine Loan under the
- Apgreementis ’
1. There are no drsputes between the Lender and the Borrower with respect to any

. sum due under the Agreement or with respect to any provision of the Agreernent
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. 8. The Borrower represents and warrants that (a) all condmons and reqmrements to
be undertaken by Lender under the Agreement have been completed and complied with, and (b) -
Borrower has no offsets, counterclaims or defenses with respect to its obhgatlons under the

'Agreement.

0. The Borrower understands and acknowledges that Lender is relying upon the

representations set forth in this Certificate, and may rely thereon in connection with the
a551g11ment of the Agreement to :

, TN TESTIMONY WHEREQF, witness the signature of the Borrower as of the day and
year first set forth above :

KANSAS CAMPUS LLC a Maryland hrmted
hablllty company o

By:  Erickson Retirement Communities,
LLC, a Maryland limited liability
company, its Sole Member

By:
~ Gerald F. Doherty,
Executive Vice President and
General Counsel
' STATE OF MARYLAND
COUNTY OF BALTIMORE
On tlus the day of 20 before me,: the undersigned officer, personally appeared

, who acknowledged himself/herself to be the Executive Vice

‘Presxdent and General Counsel for ERICKSON RETIREMENT COMMUN"ITIES LLC, a°

Maryland limited liability company, as Sole Member of KANSAS CAMPUS, LLC, a Maryland
limited liability company, and that he/she, as such Executive Vice President and General

" Counsel being authorized so to do, executed the foregoing instrument for the purposes therein
‘ _contamed by signing the name of the company by h1mself/herse1f as such officer.

- ' o ' ~ Notary Public, State of Maryland
(NOTARY SEAL) o © ' Printed Name:
: ' ‘ Notary Commission No.:

. My Commission Expires:
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EXHIBIT I
F ORM OF TAB SUMN[ARY

(See Attached.) .
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" Comm Fins thru 2018

Proforma -

Pro]ect Totais -

Nel Opemung Leass
Eritrance Deposlis
Warking Caplial Loan Payment

11,871, 838
316,260,477
17,314,803

Total Funds

_ 348,184,718

Hard Constmcllon Costs (Constructlon Fees rncluded‘
Soft Costs: -
Architecturs
Engingering -
- Fees, Permits
- Builders Risk
DeParlmental COsts
Land
- Proparty Taxes (Land Onlyy
FFAE (MBrkting Center)

163,108,087

10,620,178
3,484,207
4,951,054
643,153
37,297,085

20,252,445
625,641
1,175,730

- 5,303,834 .

Contlngency (3% of Hard Costs)
Total DlrectTosts . .

247,552,351

Dlrecl Margln (Excludlng Financing & xndlrect Cosls)

100,632,368

Dlrect Margln % ’

lriteresl Expense (Canstruction Loan )
Interast Expense (CNL) |

Interest on Tax Excempl Bond
‘Outslde Legal Fess )

Finehtlng Costs/Olher.
*'Waorking.Capllal Loan to Community

40.65%

24,878,504 .

10,500,000-
6,877,000
1,061,523
1,660,627

20,548,527

Sub-Total Financing Costs.

74,547,272

Total Drect:& Financing Costs

322,099,622 .

_»Cnntrlbutlon Cumulative Cash (Excludlng otherinn =~

26,085,088

- Goptribution’ Margin |

N
Other lndlrect cokts
Developmant Fees (5% of Entrance Depaslls)

8.10%

15,964,024

' Totﬁl Othe[ Indirect Costs

- 15,984,024

] Total Costs

338,064,546 _ .

' Project Marg!n Cumulative Cash -

10,120,472

Plus Estimated Purchase Price

61,000,000

" 'Adjusted Margin Post Purchase

71,120,172

l\'lia;rglri as % of Tofal Révenues

291%

Flnanclng Structure

Maximum Borrowing
Inyester Equlty .
Speclal Tex District Bond
LOC Interest Rate,
"|Equity Rate

§55,008,000 |
$15,000,000
$14,850,000
8.50%
14.00%

Averaga Absorpﬂon per Monih.
lLU .

13.10
1,100
152

RG 1.0 (SNE/ALF)
Total Unlts :

1,252

Y \Deparlments\DaveIopmenl Flnance\Projects\PredeveIopment\BY REGlON\MlDWEST\Kansas\KANSAS Proformas\Base
Proforma\ansas Base Proforma_update cost Updated as of Dec 2008 old comm 2016a
. 8.5%_RB1.2Mar08a. xlsponsol Rec3/20/20071:42 PM .
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EXHIBIT J

QUALIFIED TRAN SFEREE

; Quahﬁed Transferee” shall mean

: (a) an insurance company, bank, savmgs and loan association, investment bank,
trust company, commercial credit corporation, pension plan, pension fund, pension fund
: adwsory firm, mutua] fund, real estate mvestment ﬁmd or govemmental entity or plan; or

: (b) an investment company, money management firm or “qualified institutional -
buyer” within the meaning of Rule 144A under the Securities Act of 1933, as amended,
which regularly engages in the business of making or owning real estate loans or
investments, or an “institutional accredited investor” within the meaning of Regu]atlon D

~ ofthe Secuntxes Act 0f 1933, as amended; or

(c) a Person that is otherwise a Qualified Transferee but that is acting in an

' ‘agency capacity for a synchcate of lenders where at Agreement 51% (by loan balance

- -owned) of the lenders in such syndicate are otherwise Quahﬁed Transferees under
clauses (a) through (c) above or :

(d) an institution substanh ally similar to any of the foregomg, or
. (e) an investment fund, limited liability company, 11m1ted partnership or general .
- paﬂnerslnp where a nationally recognized manager of investment funds, which is a
*. Qualified Transferee, acts at the general partner, managing member or fund manager; or
(D) any onﬁty Controlled by or Controlling, or under common Control (each term,
as defined below) with, any of the entities described in clauses (a) through (d) of this
~.definition, -

prowded that, in case of each of clauses (a) through (e) of this definition, such party has at least

$600,000,000 in total assets (in name or under management) and (except with respect to a
pension advisory firm, asset manager, or similar fiduciary). at least $200,000,000 in

capital/statutory surplus or shareholder’s eqmty, and except with respect to a pension advisory

'ﬁrm, asset manager or similar fiduciary, is regularly engaged in the business of making or

owning commercial real estate loans (or interests therein) or mvestments

For purposes of this definition only, “Control” means the ownershlp, dlrect]y or
indirectly, in the aggregate of more than fifty percent (50%) of the beneficial ownership interests
of an entity and the possession, directly or indirectly, of the power to direct or cause the direction
of the management or policies of an entity, whether through the ability to exercise voting power,
by contract or otherwise, and “Control]ed” and “Contro]]mg” having meanings correlative
thereto
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MORTGAGE, ASSIGNMENT OF RENTS AND LEASES,
" SECURITY AGREEMENT AND FIXTURE FILING

. KANSAS CAMPUS, LLC,
.8 Ma.ryland limited hablllty company -
. (Mortgagor)
. to

MSRESS I KANSAS CAMPUS, L. P.,
a Delaware limited partnemlnp

. (Mortga-gee)-

~ April 3,2007

" DRAFTED BY AND WHEN RECORDED, RETURN TO;

WILMER HALE, LLP .
i 100 Light Street, 13th Floor
" Baltimore, Maryland 21202-3268
Attention: Mark Pollak, Esquire

EXHIBIT

Cc

US1DOCS 612230743
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o MORTGAGE ASSIGNMENT OF RENTS AND LEASES
' - SECURITY AGREEMENT AND F]'XTURE FlLING

K THIS MORTGAGE, ASSIGNMENT OF RENTS AND LEASES, SECURITY
- AGREEMENT AND FIXTURE FILING (this “Mortgage”) is made as of the 3rd- day of
S Apnl 2007, by KANSAS - CAMPUS, LLC, a Maryland limited liability company (the

* . “Mortgagor”), in favor of MSRESS III KANSAS CAMPUS, L.P., a Delaware limited
partnership (the “Mortgagee™) for itself and on behalf of any successor holders of the Mezzamne
Note secured hereby and herea.ﬁer defined. . .

RECITALS

o A Pursuant to the terms of that certain Mezzamne Loan Agreement between
Mortgagor and Mortgagee of even date herewith (the “Mezzanine Loan Agreement”),
Mortgagee agreed to loan to Mortgagor the sum of Twenty-Five Million Dollars ($25,000 ,000)

" (the “Mezzanine Loan™) on the terms and conditions more particularly set forth therein and in .
~ the promissory Mezzanine Note dehvered sxmultaneously therethh (the “Mezzanine Note”)

. B. . The Mortgagor intends to use the proceeds of the Mezzanine Loan to finance the
- construction and development of a retirement community (the “Retirement Community™) on
. the Land (hereinafter defined). The Retirement Community will be leased to and operated by
Tallgrass Creek, Inc., a Maryland non-stock corporatxon (“TGC"). :

C. - Asaconditionto Moﬂgagee s agreement to make the Mezzamne Loan,
Mortgagee has required that the payment of the Mezzanine Note be secured by, among other
things, this Mortgage. This Mortgage secures (a) the payment of all sums due to the Mortgagee
by the Mortgagor according to the terms of any of the Security Documents (hereinafter defined),
(b) the Mortgagor’s obligations with respect to future advances, which may be made by the
Mortgagee for any reasor and (c) the performance of, and compliance with, all of the obhgatlons

. of the Mortgagor (express or nnphed) contained in the Security Documents.

': NOW THEREFORE in consideration for the making of the Mezzamne Loan by °
Mortgagee and the covenants; representations and warranties set forth in thls Mortgage,
' Mortgagor hereby agrees as follows:

SECTION 1. DEFINITIONS. Whenever cap1tahzed in this Mortgage the followmg ,
terms shall have the meaning given in this Secnon 1, unless the context clearly indicates a,
contrary intent. :

. 1.1.  Encumbrances: All liens, moﬂgages rights, leases, restdcﬁons' easements deeds
. of trust, covenants, agreements, rights of way, rights of redemption, security interests,
conditional sales agreements land msta]lment contracts, Ophons and all other burdens or
charges. - ~
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1.2 Environmental Requirements: Any federal, state, regional, county or local law,

- statute, ordinance, rule or regulation; or court administrative order or decree; or private
a agreement, which requires special handling; collection, storage, treatment, disposal or removal of
" any materials located in or on or about the Property, or which concerns public health, safety, or
- “the environment, including, without limitation, relating to (i) releases, discharges, emissions, or
- disposals to air, water, land or ground water, (ii) the withdrawal or use of ground water and
(iii) the exposure of persons to toxrc hazardous or other controlled prolnbrted or regulated

: substances

S 13 Event of Defalt: "Any- cne'-or more of the events described in Section 8.01
" - -hereof. o . . Lo . .

. © - 1.4 . Insurance and Condemnation Proceeds. All of the items’ described in Secﬁon
2.04. o ‘ o ' ' '
‘1.5 Land: The land consrstmg of approxlmately 65 ‘acres ]ocated at 7100. W. 141%

Street in Overland Park, Johnson County, Kansas, which is more partlcularly descnbed in
Exhiblt A attached to this Mortgage and mcorporated by. reference hereln.

. 1.6 Mezzanine Note; The Promissory Mezzanine Note-of even date herewith payable
'to the Mortgagee by the Mortgagor evidencing the Mezzanine Loan in the face amount of
‘ _Twenty -Five Million Dollars ($25,000,000.00), including all current and future replacements
. supplements amendments and attachments thereto. :

1.7 Mortgag This mstrument, including a]l current and future supplements '
amendments and attachments thereto. .

1.8 Mortaage MSRESS III Kansas Campus LP a Delaware limited partnershlp,
" its successors and assigns, and any subsequent holders of the Mezzamne Note.:

" 1.9 _ Mortgagor: Kansas Campus, LLC,_1ts successors and assigns.-

. 1. 10 Permitted Encumbrances: Those exceptions, 1f any, which appear in the title
policy insuring the interest of the Mortgagee hereunder, or any encumbrance hereinafter
approved in wntmg by Mortgagee ~

o l 11 - Project: The term “Prolect” shall have the meanmg set forth in the Mezzanine
- Loan Agreement.

112 Prolect Documents: The term “Prolect Documents"” shall have the meamng set
forth in the Mezzamne Loan Agreement :

- 1 13 Propegg[' All ofthe property descn’bed in Sectrons 2.1, 2 2,2.3 and 2 4,

1 14 Persona] Pronertv All of the personal property and. ﬁxtures descnbed in Section
220 :

7115 Real Property: All of the real property described in Section 2.1.
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1 16 - 'Rents All of the rents, earnings, proceeds accounts general mtangrbles and
other nghts descnbed in Section 2 3 X .

g 1 17 ‘Security: Documents The term “Security Documents” includes the Mezzanine
~ Loan Agreement, the Mezzanine Note and each other document mcluded in the meanmg set
. forth in the Mezzamne Loan Agreement. ‘ : : :

SECTION2 GRANT g

4 2.1 eal Proper_ty The Mortgagor, in consideration of the Mortgagee makmg the
. Mezzanine Loan to the Mortgagor and other valuable consideration, the receipt and sufficiency
" of which are hereby acknowledged, and intending to be legally bound, hereby mortgages,
- warrants, grants, bargains, sells, conveys and assigns to the-Mortgagee all of its right, title and
- interest in and to the Land described more particularly in Exhibit A attached hereto as a part
.. hereof, together, with (a) all burldmgs and unprovements now or hereafter located on the.Land,
(b) all rights, rights of way, air rights, rlpanan rights, franchises, licenses, easements, tenements,
hereditaments, appurtenances, accessions and ‘other rights and pnvrleges now or hereafter
~ belonging to the Land or the buildings and improvements thereupon, now owned or hereafter
acquired by the Mortgagor (hereinafter collechvely referred to as the “Real Property”), subject
- to the Perrmtted Encumbrances ,

_ 2.2 Personal Property and F1xtures The. Mortgagor further grants and assxgns to the -
~ Mortgagee a security interest in, all of the Mortgagor’s interest in all of the machines, apparatus,

" equipment (including, without limitation, embedded soﬁware), fixtures and articles of personal
- property now: or hereafter located on the Land or in any improvements thereon, including -
* witholit limitation all furniture, fixtures, equipment and building materials acquired with the

_proceeds of the Mezzanine Loan, and all the right, title and interest-of the Mortgagor in and to
any of such property which may. be subject to any fitle retention or security agreement or
instrument having pnonty over thrs Mortgage . (heremaﬁer col]ectlvely referred to as the

. "‘Personal Property”). -

. 23 Rents and Other Rights. The Mortgagor further grants and a551gns to the
Mortgagee all of the Mortgagor s interest in (a) all rents, proﬁts royalties, issues, revenues, -
income, proceeds, earnings and products generated by or arising out of the Property and all
accounts receivable arising in connection with the PrOperty and all -contracts for the use and
occupancy of all or any portion of the Property (including but not limited to agreements with-the

_residents of the Retirement Community), all contracts of sale for all or any portion of the
Property, and all deposits to secure performance by contract purchasers for.all or any portion of

. the Property, (b) all of the general intangibles, actions, rights in action, estate, right, title, use,

- claim and, demand of every nature whatsoever, at law or in equity, which the Mortgagor may

now have or may hereafter acquire in and to the Property, and (c) all right, title and interest of

" - the Mortgagor in and to all extensions, betterments, renewals, substitutes and replacements of, -

and all additions and appurtenances to, the Property, hereafter acquired by or released to the
Mortgagor, or constructed, assembled or placed by or for the Mortgagor on the Property, and all
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conversions of the secunty constltuted thereby (heremaﬁer collectively referred to as the
“Rents”). o : '

2.4  Insurance Policies and Condemnation Awards. The Mortgagor further grants and - .
assigns to the Mortgagee all insurance policies and insurance proceeds pertalmng to the Property -
“and all awards or payments including interest thereon and the right to receive the same, which ‘
~ may be made with fespect to any of the Property as a result of any taking or any injury to or
. decrease in the value of the Property (hereinafter collectlvely referred to as the “Insurance and
Condemnatlon Proceeds”) - .

S 2 5 Secuntv Interest Under the Uniform Commercml Code. Any portion of the

. Property which by law ‘is or may be real property shall be deemed to be a part of the Real

- Property for the purposes of this Mortgage. The remainder of the Property shall be subj ectto the -
Kansas Uniform Commercial Code as now or hereafter in effect (hereinafter referred to as the - .
“Uniform Commercial Code”) and this ‘Mortgage shall constitute a Security Agreement with

. fespect thereto. The Mortgagor hereby grants to, the Mortgagee a secunty interest in that portion
of the Property not deemed a part of the Real Property for the purpose of securing performance'

- of* all of the Mortgagor’s obligations under the Security Documents. With respect to such
security interest (a) the Mortgagee may. exercise all rights. granted or to be granted a secured .
party under the Uniform Commercial Code and (b) upon the occurrence of an Event of Default
the Mortgagee shall have a right of possession superior to any right of possession of the
Mortgagor or any person claiming through or on behalf of the Mortgagor. - The Mortgagor shall

_execute and file such financing statements and other security agreements as'the Mortgagee shall
require from time to time with respect to personal property and fixtures included in the Property.

* " Upon any failure by the Mortgagor to do so, the Mortgagee may execute, record and file all such
financing statements and other security agreements for and in the name of the Mortgagor and the
Mortgagor hereby irrevocably appoints the Mortgagee the agent and attorney-in-fact of the
Mortgagor to do so. The Mortgagor agrees to pay any and all filing and recording fees or other =

“charges with respect to such documents. Further, to the extent permitted by applicable laws, the .

. Mortgagee may file, without any Mortgagor’s signature, on¢ or more financing statements or
other notices disclosing the Mortgagee’s liens and other security interests. All financing
statements .and notices may describe the Mortgagee’s collateral as all assets or-all personal
property of Mortgagor. Notwithstanding the filing of such “all assets” financing statements, the

~ scope of the Mortgagee's liens and security interests with respect to the' ool]ateral shall be -
governed by the granting language of the Secunty Documents . ‘

| SECTION 3 HABENDUM CLAUSE AND DEFEASAN CES.

To HAVE AND TO HOLD the Property unto the Mortgagee and its successors and

assigns forever, and Mortgagor does hereby bind itself, its successors' and assigms, to

" WARRANT AND FOREVER DEFEND the title to the Property unto the Mortgagee and its
successors and assigns, against every person whomsoever lawfully clzn'ming or to claim the same
or any part thereof. All right, title and interest of the Mortgagor in and to all extensions,
improvements, betterments, renewals, substitutes and replacements of, and all additions and
appurtenances to the Property hereafter acquired by, or released to, the Mortgagor or constructed,

. assembled or placed by the Mortgagor on the Real Property, and all conversions of the security
constituted thereby, immediately upon such acquisition, release, construction, assembling,

4
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placement or conversion, as the case may be, and in each such case, without any further

mortgage, pledge, conveyance, assignment or other act by the Mortgagor, shall become subject
to the lien of this Mortgage as fully and completely, and with the same effect, as though now

~owned by the Mortgagor and specifically described herein. Notwithstanding the foregoing, the
‘Mortgagor shall, at its own cost, make, execute, acknowledge, deliver and record any and all -

such further acts, deeds, conveyances, mortgages, notices of ass1gnment, fransfers, assurances
and other documents as the Mortgagee shall from time to time require for better assuring, -

. conveying, assigning, transferring and' confirming unto the Mortgagee of the Property and the
other rights hereby conveyed or assigned or intended now or hereafter so to be, or which the

Mortgagor may be or may hereafter become bound to convey -or. assign for carrying out the

~ intention of facilitating the performance of the terms of this Mortgage. In addition, the.
- Mortgagor hereby agrees that this Mortgage is a security agreement under the Uniform

‘Commercial Code and creates in the Mortgagee a security interest thereunder in, among other .

‘things, all Personal Property, Insurance and Condemnation Proceeds #nd Rents. This Mortgage

shall be effective as a financing statement pursuant to the Uniform Commercial Code. The

'Mortgagor shall, at its own cost and expense, execute, deliver and file any financing statements;

contintation certificates and other documents the Mortgagee may require from time to time to”
perfect and maintain in faver of the Mortgagee a security interest under the Uniform Commercial -

. Code in such Personal Property, Insurance and Condemnation Proceeds and Rents. Without
limiting the generality of any of the foregoing, the Mortgagor hereby irrevocably appoints the'

Mortgagee attorney-in-fact, ‘coupled with an interest, for the Mortgagor to execute, deliver and

~file any of the documents referred to heremabove for and on behalf of the Mortgagor. .

Provrded always and these presents are upon | this express condrnon that if the Mortgagor

_ or -its-successors or assigns shall well and truly pay or cause- to be paid, in full, unto the
. Mortgagee, its successors or assigns, the obligations secured by this Mortgage, and otherwise
- perform theé Mortgagor’s respective obligations under the Security . Documents to which the.

Mortgagor is a party, then this Mortgage, and the estate hereby granted, shall cease, terminate

_“and be void, and the Mortgagee shall furnish to the Mortgagor a satisfaction of this Mortgage in
. proper form for recording, but Mortgagee shall not be required to bear any expense ‘or costin - . -
. - connection with such sahsfacuon or the recordmg thereof '

Tlns Mortgage secures, 1nter alia, present and future advances made by the Mortgagee

" pursuant to the Security Documents, including, without limitation, advances made to enable

completion of the Project, plus accrued and unpaid interest. The priority of such future advances

-shall relate back to the date of this Mortgage, or to such later date as required by applicable law,

This Mortgage also secures advances made by the Mortgagee with Tespect to the Property for the

. payment of taxes, assessments, maintenance charges, and insurance premiums, costs. incurred by
. the Mortgagee for the protection of the Property or the lien of this Mortgage, including attorneys®

fees, and expenses incurred by the Mortgagee by reason of the occurrence of an Event of Default
hereunder, including attorneys’ fees, and the priority of such advances, costs and expenses shall
also relate back to the date of this Mortgage, or to such later date as requued by applicable law.

.This Mortgage secures future advances under the Mezzanine Note pursvant to K.S.A. § 58-2336.

The maximum principal amount that may be secured by this Mortgage is $25,000, 000.00;
provided that in no event shall Mortgagee be obligated to advance to or for the benefit of
Mortgagor in excess of the stated pnncrpal amount of the Mezzanine Note.
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‘ The Mezzanine Loan Agreement is hereby incorporated herein by this reference as fully
and ‘with the same effect as if set forth herein at length. This Mortgage secures. all funds -
" advanced pursuant to the Mezzanine Loan Agreement (which advances shall constitute part of
- the indebtedness evidenced by the Mezzanine Note, whether more or less than the principal
amount stated in the Mezzanine Note) and the punctual performance, observance and payment . .
by the Mortgagor of all of the requirements of the Mezzanine Loan Agreement and - the - -
Mezzanine Note to be performed, observed or paid by the Mortgagor.- In the event of express -
.and direct contradiction between any of the provisions of the Mezzanine Loan Agreement and
" any of the provisions contained herein, then the provisions. contained in the Mezzanine Loan
~Agreement shall control. Any warranties, representations and. agreements made in the
. Mezzanine Loan Agreement by the Mortgagor shall survive the execution and recording of this .
.. Mortgage and shall not merge herein.© = : C S

SECTION 4. REPRESENTATIONS AND WARRANTIES

. . 4.1  Warranty of Title and_Further Assurances. The Mortgagor warrants that the
. Mortgagor is lawfully seized of an indefeasible fee simple estate in the Property free and clearof - |
. all encumbrances (except for Permitted Encumbrances), and that it has the right and authority to =~
" convey the Property and warrants specially title to_the Property and that it will execute such
- further assurances as may be requested. The Mortgagor further covenants that the lien created . ... . .:
~ hereby is and will'be maintained as a third lien upon the Property, subject only to the lien of the : ---
Construction Loan and the Community Loan (as such capitalized terms are defined in the

Mezzaning Loan Agreement). ' .
'SECTION 5. COVENANTS, RIGHTS, AND DUTIES OF MORTGAGOR .
GENERALLY - | | '

_ 1 " Covenant to Pay Obligations and to Perform Obligations Under the Terms of the -
Security Documents. The Mortgagor covenants that it will punctually () pay or cause to be paid =
" to the Mortgagee all amounts due under the Security Documents executed by the Mortgagor,
-, .which includes the principal and interest of the Mezzanine Loan and all other costs and -
" indebtedness secured hereby, according to the terms of the Security Documents executed by the
" Mortgagor; (b) perform and satisfy all other obligations of the Mortgagor under the Security
- Documents; (¢) construct the Project in accordance with the terms of the Security Documents. ‘

52  Escrow Account.': At the Mortgagee’s opﬁon, the Moﬁgagor agfees that:

_ 5.02.1 Upon writtexi request of the Mortgagee, the Mortgagor will pay to the . -

Mortgagee monthly installments, each of which shall be equal to one-twelfth (1/12th) of the sum

~ of (a) the estimated annual premiums for all insurance policiés required by Sections 7.1 and 7.2,
and (b) the estimated annual taxes, assessments and governmental charges pertaining to the
Property, to be held by the Mortgagee in an escrow account established with the Mortgagee (the
“Escrow Account”) and disbursed by the Mortgagee to pay insurance premiums as they become
due and taxes, assessments and governmental charges before any penalty or interest shall accrue
thereon. Any Escrow Account established in accordance with this Section 5.2 shall be
maintained and disbursed in accordance with the terms of the Special Improvement Financing
Documents (as defined in the Mezzanine Loan Agreement). Estimates are to be made solely by

6
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the Mortgagee in its reasonable determination and payments shall be made on the day'of the
month designated by the Mortgagee. No interest shall be payable by the Mortgagee on the
Escrow Account unless, and then only to the extent that, applicable law shall otherwise require.

- All overpayments to the Escrow Account shall be applied to reduce future payments to the

Escrow Account, if any, or shall be returned to the Mortgagor, at the sole discretion of the

" Mortgagee. -

5.02.2 Upon the request of the Mortgagee, the Mortgagor shall-.pay such

,add.iﬁonal sums into the Escrow Account as the Mortgagee determines are necessary, so that one

month prior to the date the Mortgagee is required to make payments of insurance premiums, or
taxes, assessments or governmental charges, as the case may be, payments can be made therefor
out of the Escrow Account. . . - . R ' . '

© _..%.5.02.3. The Mortgagor hercby grants the Mortgagee a Security interest in the sums

‘.onjdeposit in the Escrow Account to secure the obligations secured hereby, and upon the

occurrence of an Event of Default, the Mortgagee may, unless prohibited by applicable law,
apply the balance of the Escrow Account to operate the Property or to satisfy the Mortgagor’s .

. obligations under the Security Documents, as the Mortgagee may elect. > B

153 -Compliancé With Laws. The Mortga'gor‘shall co_mpiy with all Jaws a breach of

" which would adversely affect (2) the financial condition of the Mortgagor, (b) the ability to use .
. buildings and other, improvements on the Land for the purposes for which they were designed or
intended, (c) the value or status of the Property; or (d) the value or status of the Mortgagee's title

to the Property.

5.4 " Changes in Applicable Tax Laws. In the event (a) any law is hereafter enacted

which imposes a tax upon the Mezzanine Loan, any of the Security’ Documents, or the
" transactions evidenced or confemplated by any of the Security Documents, or (b) any law now in o

. force governing the taxation of mortgages, debts secured by mortgages,. or the manner of | |
.- collecting any such tax, shall be changed or modified, in any manner, so as to impose a taxupon
" the Mezzanine Loan, any of the Security Documents, or the tramsactions. evidenced or
.contemplated by any of the Security Documents (including, without limitation, a requirement

that reveriue stamps be affixed to any or all of the Security Documents), the Mortgagor will
promptly pay any such tax. If the Mortgagor fails to.make prompt payment, or if any law either
prohibits .the Mortgagor from making the payment or would penalize the Mortgagee if the
Mortgagor makes the payment, then the failure, prohibition, or penalty, shall entitle the

. Mortgagee, in accordance with the terms of the Mezzanine Loan Agreement, to declare the entire

unpaid principal balance of the Mezzanine Loan, together with all accrued interest, prepayment
premium and any other amounts due, immediately due and payable; provided that if no Event of
Default has occurred, the Mortgagor shall thereupon have thirty (30) days to pay the entire

‘amount due without penalty or prepayment premium. If an Event of Default has occurred and is -

continuing or if the Mortgagor fails to make payment in full within thirty (30) days, then the
Mortgagee shall be entitled to exercise all rights hereunder as though an Event of Default had
occurred. : 4 IR : S S o N
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55 Certifications, Licenses, Permits, Ftc.: The Mortgagor will obtain or cause to be
obtained all certifications, licenses, permits and governmental approvals as s may be necessary or

" reqmred to complete the PI‘O_]ECt and operate the Retirement Commumty

s, 6 Sale of Assets. Consohdatron, Merger, Etc Except as may be otherwise
expressly. permitted by the Mezzanine.Loan Agreement, the Mortgagor shall not (a) sell, lease,

- transfer or otherwise' dispose of its properties and:assets with a fair market value in excess of

$50,000 to any person, (b) consolidate with -or merge into any other entity, or permit another

- entity to merge into it, or acqmre -all or substantially. all-the properties-or ‘assets of any other
_ person or entity, (c} enter into an arrangement, dlrectly or mdlrectly, with any person whereby it
--or any of its subsidiaries or affiliates shall sell or transfer any property, real or personal, which is -

used and useful in its business, whether now owned or hereafter acquired, and thereafter rent or :

~ lease such property or other property for substantially the same purpose or purposes as- the
~ property being sold or transferred, or (d) cause or consent to any change in its name, ownershrp

of member interests in the Mortgagor, or management or'in the manner in which its business is
conducted. Notwithstanding the foregoing, Mortgagor shall be permitted to'allow a transfer of
one percent or less of the membership interests in the Mortgagor to any entity which is wholly

" - owned by Erickson Retirement' Communities, LLC, provided that any such entity executes and :
" deliversa pledge of such rnernbershrp mterests to Mortgagee -

5 7 Distributions. Etc: The Mortgagor W11] not pay. any income, bonuses proﬁts _ ..

. “salaries or fees to any of its members or make any distribution of cash or property to any of its. -
-+ members or affiliates theéreof (including other partnerships or limited liability companies in
. which any of its members own an mterest) except as may be pernutted in the Mezzanme Loan

Agreement _
' 58 Reserved

5.9 Further Assurances and Contmuat]on Statements The Mortgagor from t1me to
time will execute, acknowledge, deliver and record, at the Mortgagor’s sole cost and expense, all .

.- .. further instruments, deeds, conveyances supplemental mortgages assignments, financing
' statéments, transfers and assurances as in the reasonable opinion of the Mortgagee s counsel may
. be necessary (a) to preserve, continue and protect the interest of the Mortgagee in the Property,

or (b) to secure the rights and remedjes of the Mortgagee under this Mortgage and the other
Security Documents. The Mortgagor, at the request of the Mortgagee, shall promptly file any

" continuation statements required by the Uniform Commercial Code to mamtam the lien on any

pornon of the Property SUb_] ect to the Uniform Commercial Code.

5.10 Expenses. The Mortgagor shall reimburse the Mortgagee for any sums, mc]udmg
feasonable attorney’s fees and expenses, incurred or expended by them (2) in connection with.
any action or proceeding to sustain the lien, security interest, priority, or validity of any Security

. Documents, (b) to protect, enforce, interpret, or construe any of their rights under the Security

Documents, (c) for any title examination or title insurance policy relating to the title to the
Property, or (d) for any other purpose contemplated by the Security Documents. The Mortgagor |
shall, upon demand, pay all such sums together with interest thereon at the Default Interest Rate
defined in the Mezzanine Note accruing from the time the expense is paid. All such sums so

L expended by the Mortgagee shall be secured by this Mortgage. In any action or proceeding to
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foreclose this Mortgage or to recover or collect the Mezzanine Loan, the provisions of law

. allowmg the recovery of costs, dlsbursements and allowances shall be in addltxon to the nghts :
. ngen by thls Section 5.10, .

5.11 Environmental Requirements: The Mortgagor represents and warrants to the .
Mortgagee that except for the matters disclosed in the Environmental Reports (as defined in the .

o "Mezzanine Loan Agreement), copies of which bave previously been provided to Mortgagee,
* - there are no hazardous substances on the Real Property, that.the Mortgagor has not utilized the

Real Property, nor any part thereof, to treat, deposit, .store, dispose of, or place any hazardous -

L _substances, as defined by 42 U.S.C.A. Section 9601(14) (“Hazardons Substnnces”) nor has the,

Mortgagor authorized any other petson or entity to treat, deposit, store, dispose of, or place any -

. Hazardous Substance on the Real Property, or any part thereof; and to the actual knowledge of

the Mortgagor and except as disclosed in the Environmental Reporis, no other.person or entity
has treated, deposited, stored, disposed -of; or placed any Hazardous Substance on the Real -
Property or any part.thereof, except for paint and similar substances normally used in connection .
with the proper construction of the Project and/or the maintenance and operation of the existing -

. facilities on the. Land, in quantities not exceeding those normally kept on hand at similar

facilities, all of which are stored, used and disposed of in.compliance with all apphcable legal

* and Environmental Requirements. The Mortgagor further covenants and agrees to give written

notice to the Mortgagee immediately upon acquiring knowledge -of the existence of any

*. condition relating to the Property which constltutes a materlal threat to- the health, safety or
' property of the Mortgagor or others. . - : : )

" The Mortgagor hereby covenants and agrees that, if at any time it is determmed
that there are Environmental Materials (hereinafter defined) located on the Real Property, the -

.- Mortgagor shall promptly take or cause to be taken, at its sole éxpense, such actions as may be
" necessary to- comply with all Environmental Requirements. The term - “Environmental

. Materials” means any materials which: (i) under any Environmental Requirements require

. special handling in collection, storage,-treatment or. disposal, (ii) are defined as hazardous =~ =~ 7~
" material, hazardous substances or hazardous ‘waste under the Resource Conservation and
- Recovery Act of 1976 (42 U.S.C. Section 6901; et. seq.), the Comprehénsive-Environmental

- Response Compensation and Liability of Act of 1980 (42'US'C Section 9601 et seq.)
" (*CERCLA™) or any similar federal law or laws of the state in which the Property is located, or

+ ({ii) are oil, petroleum products and their by-products. If the Mortgagor shall fail to take such
. action, the Mortgagee may make advances or payments towards performance or satisfaction of
" the same but shall be under no obligation to do so; and all sums so advanced or paid, including -
- all sums advanced or paid in connection with any judicial or administrative investigation or

proceeding relating thereto, including, without limitation, reasonable attorneys® fees, fines, or
‘other penalty payments, shall be at once repayable by the Mortgagor and-shall bear interest at the
Default Interest Rate defined in the Mezzanine Nofe or at the maximum interest rate which the
Mortgagor may by law pay, whichever is lower, from the date the same shall become due and
payable until the date paid, and all sums so advanced or paid, with interest as aforesaid, shall
become a part of the indebtedness secured hereby The Mortgagor further covenants and agrees
that the Mortgagor shall, and shall cause others to, carry on the business and operations on the
Real Property s0 as to comply and rémain in compliance with all Envuonmental Requn‘ements
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Ao " The Mortgagor shall defend, mdemmfy and hold harmless the Mortgagee agamst any
' ' _ loss cost or expense (including, without limitation, cleanup costs, and reasonable attorneys’

fees) incurred by the Mortgagee resulting from the presence on the Property at any time of any .

- Environmental Materials. This mdemmty shall. apply- notwithstanding any negligent or other

~ contributory conduct by or on the part of any third parties and shall survive: (i) repayment of the

"~ -Mezzanine Loan and the full release of the lien of this Mortgage; (ii) the exnngmshment of the

~ lien by foreclosure, power of sale, or any other action; or (111) the delivery of a deed in lien of

: foreclosure

| SDCTION 6. RIGHTS AND DUTIES OF MORTGAGOR WITH R.ESPECT TO 3
' MANAGEMENT AND USE OF THE PROPERTY .

i 6.1 . Control by the Mortgagor Untﬂ the happening . of an Event of Default, the
Mortgagor shall have the right to possess.and enjoy the Property and except as prohrblted by the »
Secunty Documents, to receive the Rents

6.2 Manaeement At all timies the Mortgagor shall prowde competent and reSponmble :
: management to maintain and 0perate the Property :

A 6.3 Fmancral Statements Books and Records, The Mortgagor shiall ‘furnish to the._ _
_ Mortgagee annual financial and operating statements of the Mortgagor. Such statements shall
- show all items of income and expense for the operation of the Property, shall be certified by the
-  Chief Financial Officer of the Mortgagor’s member and shall be prepared in accordance with
© " .7 generally accepted accounting principles applied on a consistent basis. All such financial and
' .(-‘ Pl operating statements shall be supplied in draft form not later than ninety (90) days after the close
' . of Mortgagor’s fiscal year prepared by a certified pubhc accountant and in final form not later
e ‘than one hundred twenty (120) days after the close of the Mortgagor’s fiscal year audited by a -
‘ firm of independent certified public accountants acceptable to the Mortgagee. The Mortgagor -
- shall also provide the Mortgagee with copies of all federal, state and local tax retums and filings -
-within ten (10) days of the date the same are filed. The Mortgagor shall deliver, and shall cause
Lessee to deliver, to Mortgagee monthly financial statements on a consolidated and
consol]danng basis within thirty days after each calendar month, certified by the Chief Financial
. © Officer of the Mortgagor’s sole member as to the accuracy thereof. The Mortgagor agrees to
- . make its books and records relating to the operatlon of the Property available for inspection by .
Mortgagee, upon request at any redsonable time, at the Mortgagor’s principal place of business
or at such other location in the State of Maryland as the Mortgagee may reasonably request. This
. paragraph shall be in addition to any other financial reportmg prowsxons set forth in the Security
' Documents L . :

. .64 Restnehon of Assmnment of Rents. . The Mortgagor shall not. ass1gn the Rents
arising from the Property or any part thereof or any interest therein without the prior written -
consent of the Mortgagee, except as permitted by the Mezzanine Loan Agreement. Any.
attempted asmgument, pledge hypothecanon or grant without such consent shall be null and
void. . S .

‘6'.5 ' Alterations and Improvements. The Mortg‘agor shall not make 'any‘structural
alterations or improvements on the Property except in accordance with approved plans and _

10
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B spec1ﬁcahons submmed to and approved by the Mortgagee, as provxded in the Mezzanine Loan

Agreement. All alterations or improvements shall be erected (a) in a good and workmanhke

: manner strictly in accordance with ‘all applicable law, (b) entirely on-the Land (c) without

encroachmg upon any easement, right of way, or land of others, (d) so as not to violate any

" applicable use, height, set-back or other applicable restriction, and (€) without permitting any -

mechanic’s lien to attach to the Property which is not being contested as permitted in Section. |

. 6.10. All alterations, addmons and improvements to the Property shall automatxcally be a part '
o of the Property and shall be subject to this Mortgage.

6. 6. Restrictions on Sale and Transfer of the Propertv The Mortgagor shall not permrt '

- the Property, or any part or portion thereof or any interest therein, 10 be transferred (whether by
. voluntary or involuntary conveyance, merger, operation of law, or otherwise), other than as may,

expressly be permrtted under the provisions of this Mortgage or the Mezzanine Loan Agreement,
without the prior written consent of the Mortgagee required under the Mezzanine Loan

o 'Agreement. Any transferee of the Property or any part or portion thereof in fee simple, by virtue
. of its. acceptance of the transfer, sball (without in any way affecting the Mortgagor’s liability
. under the Security. Documents) be conclusively deemed to have agreed to assume primary

liability for the performance of the Mortgagor’s obligations under the Security Documents. The

- sale, assignment, transfer or conveyance of any member interest in the Mortgagor shall be
. deemed a sale, assignment, transfer and conveyance ‘of the Property in contravention of the
" provisions of this paragraph and the sale, assignment, transfer or conveyance of member or
"~ other interest of any kind in any of the members of the Mortgagor shall be deemed a sale,

assignment, transfer and conveyance of the Property in contravention of the provisions of this

- paragraph. This section shall not apply to -any condemnation, any d13posmon permitted by
. ‘Section 6.9 or any disposition by the Mortgagee by foreclosure hereunder or -as otherwrse
. permltted by the Secunty Documents :

6.7 Restnctlon on Encumbrances The Mortgagor shall ‘not aIIow any Encumbrances
on the Property except the Permitted Encumbrances. ‘'The Mortgagor shall give the Mortgagee

prompt notice of any default in or under any-Permitted Encumbrances. and any motice of '

foreclosure or threat of foreclosure. The Mortgagor shall comply with its obligations under all
Permitted Encumbrances. The Mortgagee may, at its election, satisfy any Encumbrance (other

‘than a Permitted Encumbrance not then in default), and the Mortgagor shall, on demand,

reimburse the Mortgagee for any sums advanced for such satisfaction together with interest at the
Default Interest Rate statéd in the Mezzanine Note accruing from the date of satisfaction, thch h

- sums shall be secured hereby

6.8  Maintenance, Waste, Repair and Ingpeehon The Mortgagor shall (a) keep and

. maintain the Property in good order, condition, and repair and make, in a prompt- manner, all

equrpment replacements and repairs necessary to insure that the security for the Mezzanine Loan

* is not impaired; (b) not commit or suffer any waste of the Property; (c) promptly protect and

conserve any portion of the ‘Property remaining after any damage to, or partial destruction of, the
Property; (d) promptly repair, restore, replace or rebuild any portion of the Property which'is -
damaged or destroyed; (e) promptly restore the balance of the Property remaining after any

. condemnation; (f) permit the Mortgagee or its designees to inspect the Property at all reasonable

trmes and (g) not make any matenal change in the grade of the Pmperty or penmt any matena] .

11
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excavat]on of or on the Property, except as requned for utﬂlty easements and in connechon W1ﬂ1
i 1mprovements contemplated in the Mezzenine Loan Agreement.

. 6. 9 Removal and Replacement of Equipment and Imorovernents Except for actions
taken in connection with the preparation of the Property for the construction of the Project, no

. part of the Property, except supplies consumed or raw matetials, work in progress and finished
* goods sold or transferred in the ordinary course- of business operations as they are currently -
conducted, shall be removed from the Land, demolished, or materially altered without the prior

* written consent of the Mortgagee. The Mortgagor may, without consent and free from the lien

" and security interest of this Mortgage, remove and dispose of any worn out or obsolete fixtures - - |

* orequipment which are a part of the Property, provided that prior to or simultaneously with their
removal, such fixtures and equipment shall be replaced with fixtures or equipment of equal or

" greater value. The replacement fixtures or equipment shall be free of all Encumbrances, shall . -

*. automatically be subject to the lien and security interest of this Mortgage, and shall automatically
be subject to the granting clauses hereof. Upon the sale of any removed fixtures and equipment
which are not replaced, the proceeds shall, at the.election of the Mortgagee, be applied as a

. prepayment of amounts guaranteed by the Mortgagor under the Security Documents, whether

* then due or not. All sales shall be conducted ina commercm]ly reasonable manner. - -

: 6 10 Taxes and Permitted Contests. The Mortgagor shall pay or cause to be paid: (a)
.. all taxés, assessments and other. governmental charges on or before the date ‘any interest or
" penalty begins to -accrue or attach-thereto; and- (b) all lawful claims which, if unpaid, might
become a lien or charge upon the Property; provided, however, that the Mortgagor shall not be
' reqmred to pay any taxes or claim the amount, validity or payment of which is bemg contested,
in good faith, by appropriate legal proceedmgs, and so long as, in the sole opinion of the
. Mortgagee, no-part of the Property is in danger of being sold, forfeited or lost and the contest is
" - not impairing the security for the Mezzanine Loan. Upon payment thereof, the Mortgagor shall’
promptly supply the Mortgagee with re’ceipt's showing-the payment of the taxes or claim. '

6.11 Resmcnve Covenants, Zomng, etc. No restrictive covenant, zoning change, or . .

~ other restriction affecting the Property may be entered into, requested by or consented to by the
.~ Mortgagor without - the prior written consent of the Mortgagee, which consent shall not be
unreasonably withheld. ' S

, 6.12 Preservation of Anpurtenances The ‘Mortgagor will do all things necessary to .
preserve intact and ummpaued all easements, appurtenances, and other mterests and rights in
favor of, or consututmg any portion of, the Property. -

SECTION 7. INSURANCE AND CONDEMNATION

. 7 1 Bm]der s Risk and Casua]tv Insurance. At all times thdt any amounts are

- guaranteed or owing by the Mortgagor under the Secunty Documents, the Mortgagor shall keep
.the Property insured for the benefit of the Mortgagor, the Mortgagee against loss or damage by

" either standard builder’s tisk insurance or all-risk peril insurarice, as the Mortgagee may require
from time to time. Such insurance shall be written in amounts equal to-the greater of the total

* amount due and owing by the Mortgagor to the Mortgagee under the Security Documents, one
‘hundred percent (lOO%) of the rep]acernent value of the Property (excludmg land), or such other

12
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‘amount as may be approved by the Mortgagee. Such insurance shall be written in forms and by
companies satisfactory to the Mortgagee, and the losses thereunder shall be payable to the
Mortgagee alone and not to the Mortgagor and the Mortgagee, jointly. The policy or policies of".
‘such insurance shall, if requested by the Mortgagee, be delivered to and retained by the
Mortgagee, and shall contain a standard New York Mortgagee Clause showing the loss, if any, as -
payable to the Mortgagee and shall require the insurer to give the Mortgagee at least thirty (30)
. days’ prior notice of its cancellation or nonrenewal of the policy or pohcxes ‘The Mortgagor
. shall provide the Mortgagee with receipt evidencing the payment of all premiums due on such
: ‘pohcws The Mortgagor shall give the Mortgagee prompt notice of any loss covered by such
. .msurance and the Mortgagee shall have the right (subject to the approval of the Mortgagor, so
long as no Event of Default has occurred) to adjust any loss covered by an insurance policy. All -
" inonies received as payment for a loss covered by an insurarice policy (“Insurance Proceeds”)
* shall be paid over to the Mortgagee to be applied, at the option of the Mortgagee, cither to the
prepayment of the indebtédness secured by the Mortgage or to the payment of other charges or -
. expenses actbally-incurred by the Mortgagor in the restoratlon, reconstrucbon, repmr, renovation
or rep]acement of the Property : »

: 7 2 Lrabthtv Insuranice. The Mortgagor wrll at all times keep itself insured agamst
o «habthty for damages arising from any accident or casualty in or upon the Property by '
‘maintaining comprehensive general public liability insurance, the minimum limits of which shall
be One Million Dollars ($l 000,000) per occurrence and Two Million Dollars (($2,000,000) in
" the aggregate, with a minimum Ten Million Dollars (510,000 000) in excess habxhty (umbrella
form) coverage per occurrence and in the aggregate h

. 3 Contractors Insurance Durmg the’ consu'uct]on of the 1mprovements the

Mortgagor wﬂl cause all contractors and subcontractors (including the Mortgagor if applicable)

. to_obtain and keep in effect (or secure coverage itself) a contractors® liability insurance policy or -
pohcres in builders® all risk form, with loss payable endorsements acceptable to the Mortgagee,
“insuring the Project described in the Mezzanine Loan Agreement and all materials and supplies

~ purchased with advances of the Mezzanine Loan, together with a policy or policies for Workers’
Compensation Insurance to the full extent required by the laws of the State of Kansas. Upon

* request, the Mortgagor shall provide the Mortgagee with evrdence satisfactory to the Mortgagee o

 that all such insurance is in effect. : :

7.4 Other Insurance. The Mortgagor may not take out separate insurance concurrent
in form or contributing in the event of loss with that required to be maintained under the above
paragraph unless the Mortgagee is included thereon as a named insured with losses payable to -

- the Mortgagee as above provided The Mortgagor shall immediately notify the Mortgagee
~ whenever any such separate insurance is taken out and shall promptly dehver to the Mortgagee
the pohcy or policies of such insurance. .

bi3 any of the Project on the Property are located in an area which has been identified as 8

. non-minimal flood hazard area, the Mortgagor will keep the Property covered by flood insurance

- in an amount at Jeast equal to the full amount secured by this Mortgage or the maximum lumt of
coverage available for the Property
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. Unless a written waiver from the Mortgagee is obtained, the Mortgagor shall (a) keep all
of its ‘insurable properties insured against all risks usually insured against by-persons operating
like properties in the localities where the properties are located; and (b) maintain public liability
. insurance against claims for personal injury, death or property damage suffered by others upon
. or il or about any premises occupied by it or occurring as a result of its maintenance or operation -
.. of any automobiles, trucks or other vehicles or airplanes or other facilities or as a result of the -
. use of products sold by itor serwces rendered by it. : : :

7 5 " Condemnation_arid_Allocation of Condemnation Awards The Mortgagor,
. 1mmed1ate1y upon obtaining knowledge of the institution of any proceeding for a condemnation,
. will notify the Mortgagee of such proceedings. The Mortgagee may participaté in any such
~ proceedings, and the Mortgagor will, from time to time, deliver to the Mortgagee. all instruments .
.requested by them to permit such participation. Any award or payment made as a result of any - oo
" taking shall be paid to the Mortgagee, to be applied (2) if funds sufficient to restore the
remainder of the Property are available from such award or payment (together with other funds
- supplied or caused to be supplied by the Mortgagor) and no Event of Default is then outstandirig,
to the restoration of the remainder of the Property, or (b) if sufficient funds are not available to-
. restore the remainder of the Property, or an Event of Default is then outstanding, to prepayment -
- of amounts guaranteed by the Mortgagor under the Security Documents, whether then due or not.
All moneys not utilized for the repair or restoration of the remainder of the Property shall be
» apphed as a prepayment of amounts guaranteed by the Morigagor under the Security Documents,
* whether then due or not, in inverse order of maturity. - The application of any ‘award ot payment
as a prepayment of amounts due under the Mezzanine Note shall take effect only on the actual
‘date of the receipt of the payment or ‘award by the Mortgagee. - In the event any payment or
. "award is used to restore the Property, as aforesaid, the Mortgagee shall not be obhgated to see to
- the proper allocation thereof, nor shall any amount so used be deemed a payment of any
‘indebtedness secured-by this Mortgage. Payments or awards to be used for restoration purposes,
as aforesaid, shall be held by the Mortgagee and disbursed under such terms and condlbons to
such persons and at such times, as the Mortgagee may determme

SECTION 8. DEFAULT

, 8.1 Event of Default The occurrence of any of the followmg shall constltute an .
. Event of Default: . '

- ' 8.01.1 Event of Default Under Otber Secung Documents An “Event of
. Default” (if so deﬁned) occurs under a Security Document other than this Mortgage :

8. 01 2 Insurance Provisions. The failure of the Mortgagor to perform its
L obhgahons set fortb in Section 7 to keep the Property adequately and connnually insured.

' 8.01.3 Recewer, Banlcmptcy If the Mortgagor (a) apphes for, or consents in
wntmg to, the appointment of a receiver, trustee, or hquldator for.it of the Property, or of all or
substantially all of its assets, (b) files a voluntary petition in bankruptcy or admits in writing its
inability to pay its debts as they become due, (c) makes an assignment for benefit of creditors,
(d) files a petition or an answer seeking a teorganization, composition, adjustment arrangement

" with credxtors or takes advantage of any msolvency law, () ﬁles an answer admitting the

14
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. matenal allegahons of a petmon filed agamst it in any ban]cruptcy, reorganization, composmon,
" adjustment, arrangement, or msolvency proceedmg, or (f) is dissolved as a result of an adversary

smt or proceedmg

- 8.01.4 Recelver, Bankrugtcy (!gvoluntg‘) If (a) any execution of attachment :

~ levied against the assets of the Mortgagor is not set aside, discharged, or stayed within sixty (60)
days (b) an order, judgment, or decree is entered by any court of competent jurisdiction on the
- ‘application of a creditor, adjudicating the Mortgagor a bankrupt or insolvent, or appointing a

recejver, trustee, or liquidator for the Mortgagor of all or substanhally all of its assets, or (c) an
order of relief is entered against the Mortgagor pursuant to any bankruptcy statute or law and

' such order _]udgment, or decree contmues unstayed and in effect for a period of sixty (60) days.

8.01. 5 Assi rmment of Rents. Any attempted asstgnment by the Mortgagor of the " '

‘ whole or any part, of the Rents in contravention of Section 6.4.

8.01.6 Proh:blted Transfer or Encumbrance Any tmnsfer or event n v101at10n of

| Sections 6.5, 6.6, 6.7 or 6.9.

© 8.01.7 Loss of License. “The ]oss of any material license or permit necessary for
' the improvement, operation, occupancy, or use of the Property (whether such license or permit is

issued fo the Mortgagor or to another’ entrty respons:'ble for the operatlon of the Retlrement

- Commumty)

8.01. 8 Defaults under Superior L1en Any default by the Mortgagor under any

" documents executed in connection with any superior liens agamst the Property, Wthh default is
' zot cured within any apphcable grace or cure period. o

: '8.01.9 Envuonmental Reguxrement ‘Fa.tlure of fhe Mortgagor to comply with all
Environmental Requuements wlnch is not cured within th1rty (30). days after notice ﬁom the

'Mortgagee

- 8.01.10 Other Defau]ts The failure of the Mortgagor to perfonn of observe any

* of its obligations or covenants under this Mortgage not previously specifically referred to in this

Article 8, which failure continues for a period of thirty (30) days after written notice to the .

' Mortgagor; provided, however, that the Mortgagee may, in its sole dlscretmn extend the cure -

period for any default upon the reasonable request of the Mortgagor in the event that the default
cannot be cured within the time set forth in this Mortgage and the Mortgagor is d1hgent1y
pursuing cure of the default.

: 8.01.11 Enwronmental Liens. If the' Enwronmental Protectlon Agency of the
United- States ("EPA”), or any other state or federal agency or .any other person or entity

" (a) asserts or creates a lien upon ariy or all of the Property by reason. of the failure of the .

Mortgagor to comply with all Environmental Requirements or (b) commences an action or

o proceeding based on any claims against the Mortgagor, the Property, the Mortgagee for damages -

or cleanup costs related to the Mortgagor’s failure to comply. with all - Environmental

‘Requirements, and in the case of such an action or proceeding Mortgagor is unsuccessful in

obtaining a disinissal of such action or proceeding within thirty .(30) days but in any event pnor
to the date any lien attaches to the Property :

15
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: 8 01.12 Future Advances If Mortgagor without the prior wntten approval of the
: Mortgagee sends written notice to the Mortgagee which purports to limit the indebtedness
- secured by this Mortgage and to release the obhgatxon of Mortgagee to make any addrtronalr
' .advances to Mortgagor ‘ :

o 8 2. Payment or Performance by the Mortgagee. Upon the occurrence of any Event of

. Default, the Mortgagee may, at its option, make any payments or take any other actions it deems
" necessary or desirable to cure the Event of Default or conserve the Property. The Mortgagor
shall, upon demand, reimburse the Mortgagee for all sums so advanced or expenses incurred by
the Mortgagee, together with interest at the Default Interest Rate stated in the Mezzanine Note
from the date of advance or payment of the same, which sums shall be secured by this Mortgage.
The Mortgagee may enter upon the Property without prior notice to the Mortgagor or.judicial
process and may take any action to enforce their nghts under this Section 8.2 without hablhty to -
the Mortgagor : :

. ‘83 Completion of Project: _Upon the occurrence of an Event of Default, the
. Mortgagor agrees that the Mortgagee may, in addition to any other remedies available to it and in - .
" its sole discretion, (i) enter upon the Land and complete the Project in accordance with the
‘Project Documents with such changes therein as the Mortgagee may deem appropriate, and
employ watchmen to protect the Property, (ii) at any time discontinue any work commenced in-
.. respect of the Project, (iii) assume any or all contracts covered by any other contracts made by
~  the Mortgagor relating to the construction or equipping of the Retirement Community .and take
over and use all or any part of the labor, mateiials, supplies and equipment contracted for by the
Mortgagor,. (iv) engage builders, contractors, and others for the purpose of furnishing labor,
" materials and equipment in connection with the Project, and (v) pay, settle or compromise all’
- bills or claims that may become liens against the Property. The Mortgagor shall be liable to the
Mortgagee for all sums paid or incurred by Mortgagee to construct and equip the Project whether -
the same shall be paid or incurred pursuant to the provisions of this Section 8.3 or otherwise
* (such liabilities to be part of the Mortgagor’s obligations), and all payments made or liabilities
- incurred by. the Mortgagee hereunder of any kind whatsoever shall be paid by the Mortgagor to
the Mortgagee upon demand with interest at the Default Interest Rate provided in the Mezzanine -
. Note.. For the purpose of exercising the rights granted by this Section, the Mortgagor hereby
. irrevocably constitutes and appoints the Mortgagee its true and lawful attorney—m—fact to
execute, acknowledge and deliver any instruments and to do and perform any acts in the name -
and on behalf of the Mortgagor. :

. 8.4. Possession by Morteagee. Upon the occurrence of an Event of Default, the
* Mortgagee may enter upon and take possession of the Prdperty with notice to the Mortgagor, but
* without judicial process or the appointment of a receiver. The Mortgagee may exclude all
- persons from the Property and may proceed to operate the Property and receive all Rents. The

Mortgagee shall have the right as agent for the Mortgagor to operate the Property and carry on

the business of the Mortgagor, either in the name of the Mortgagor or otherwise. The Mortgagee
shall not be liable to the Mortgagor for takmg possession of the Praperty, as aforesaid, nor shall

- the Mortgagee be required to make repairs or replacements, and the Mortgagee shall be liable to

-~ account only for Rents actually received by the Mortgagee. Al Rents collected -by the
© Mortgagee shall be applied (a) first, to pay all expenses incurred in taking possession of the

Property, (b) second, to pay costs and expenses to operate the Property and/or to comply with the o

16
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terms of the Secunty Documents including actual attomey s fees, (c) third, to pay all sums
secured by the Security Documents in the order of priority selected by the Mortgagee, and (d) *

| : fourth w1th the balance if any, to the Mortgagor or such other person as may be entitled thereto .

-+ FOR THE PURPOSE - OF OBTAH\UNG POSSDSSION OF THE
PROPERTY IF AN EVENT OF DEFAULT HEREUNDER OR UNDER. THE

" MEZZANINE NOTE OR OTHER SECURITY DOCUMENTS HAS OCCURRED AND IS

CONTINUING, MORTGAGOR HEREBY AUTHORIZES AND EMPOWERS ANY
ATTORNEY OF ANY COURT OF RECORD IN THE STATE OF KANSAS OR

"ELSEWHERE, AS ATTORNEY FOR MORTGAGOR AND ALL PERSONS CLAIMING -

UNDER OR THROUGH MORTGAGOR, TO APPEAR ‘FOR AND - CONFESS
JUDGMENT IN EJECTMENT AGAINST MORTGAGOR FOR POSSESSION OF THE
PROPERTY AND TO APPEAR FOR AND CONFESS JUDGMENT AGAINST
MORTGAGOR, AND AGAINST ALL PERSONS CLAIMING UNDER OR. THROUGH -

. MORTGAGOR, IN FAVOR OF MORTGAGEE, FOR RECOVERY BY MORTGAGEE

OF POSSESSION THEREOF, FOR WHICH THIS MORTGAGE, OR A COPY -

- THEREOF VERIFIED BY AFFIDAVIT, SHALL BE A SUFFICIENT WARRANT; AND
- THEREUPON A WRIT OF POSSESSION MAY IMMEDIATELY ISSUE FOR

POSSESSION OF THE PROPERTY," WITHOUT ANY PRIOR  WRIT ' OR

- PROCEEDING WHATSOEVER AND WITHOUT ANY STAY OF EXECUTION IF

FOR ANY REASON AFTER SUCH ACTION HAS BEEN COMMENCED IT SHALL BE
DISCONTINUED, OR POSSESSION OF THE PROPERTY SHALL REMAIN IN OR BE
RESTORED TO MORTGAGOR, MORTGAGEE SHALL HAVE THE RIGHT FOR
THE SAME DEFAULT OR ANY SUBSEQUENT -DEFAULT TO BRING ONE OR
MORE FURTHER ACTIONS AS ABOVE PROVIDED TO RECOVER POSSESSION OF
THE PROPERTY. MORTGAGEE MAY CONFESS JUDGMENT. IN EJECTMENT

"THEREIN BEFORE OR AFTER THE INSTITUTION OF PROCEEDINGS TO
FORECLOSE THIS MORTGAGE OR TO ENFORCE THE MEZZANINE NOTE OR- -

OTHER SECURITY DOCUMENTS, OR AFTER ENTRY OF JUDGMENT ON THE
MORTGAGE OR ON THE MEZZANINE NOTE, OR AFTER A SHERIFF’'S SALE OF

- THE PROPERTY IN WHICH MORTGAGEE IS THE SUCCESSFUL BIDDER. THE
" AUTHORIZATION TO PURSUE SUCH PROCEEDINGS FOR OBTAINING
. POSSESSION IS AN ESSENTIAL PART OF THE ENFORCEMENT. OF THE
" MORTGAGE AND THE MEZZANINE NOTE AND THE OTHER SECURITY

- DOCUI\’IENTS, AND SHALL SURVIVE ANY EXECUTION SALE TO MORTGAGEE.

85  Collection of Rents. Upon the occurrence of an Event of Default and upon

-wntten demand by the Mortgagee to the tenants, all Rents shall be payable d1rect1y to the
L Mortgagee

86 Aoce]eratlon Judpment: Foreclosure At any time during the existence of an’
Event of Default, the Mortgagee, at the Mortgagee’s option, may declare the Mezzanine Loan to

* be immediately due and payable without further demand, and may recover judgment against the
- Mortgagor for all amounts owing in connection with the Mezzanine Loan '(but neither the

recovery of judgment nor the levy of execution on the Property shall affect the Mortgagee’s

' fights hereunder or the lien hereof), may institute an action for the foreclosure of this Mortgage

and the sale of the Property pursuant to the Judgrnent or decree of a court of competent .' ‘
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Junsdrctlon, sell the Property to the highest bidder or brdders at pubhc auction at a sale or sales
beld at such place or places and time or times and upon such notice and otherwise -in such
manner as may be required by law, or in the absence of any such requirement, as Mortgagee may
- deem appropriate, and from time to time adjourn such sale announcement at the time and place
specified for such sale or for such adjourned sale or sales without further notice except such as
may be required by law, end may invoke any other remedies permitted by Kansas. law or
provided in this Mortgage or in-any other Secunty Document, including, without limitation, the
sale of the Property, in such a foreclosure proceeding or by public sale, or through a sheriff’s
." sale, in one or several parcels, at the Mortgagee’s option and without obligation to have the
. Property marshalled. The Mortgagee shall be entitled to collect all costs and expenses incurred
. in pursuing such remedies, including attorneys’ fees permitted under apphcable law, costs of
'documentary ev1dence abstracts and utle reports.

8.7 Agghcanon and Proceeds of Sale. Upon a sale under Secuon 8.6, the purchaser .
. shall receive that portion of or interest in the Property purchased by it free from any claims of the.

. Mortgagor and without any liability to see to the application of the purchase money. The net -
‘Proceeds from the sdle, after deduction of all costs of the sale, shall be applied, unless otherwise
required under Kansas law, (a) first, to pay all expenses incurred in taking possession of the -
Property, (b) second, to pay costs and expenses to operate the Property, including attorney’s fees,
(c) third, to pay all sums guaranteed by or due from the Mortgagor under the Security

.. Documents, whether then due or not, in the order of priority determined by the Mortgagee, and

(@) fourth, the balance, if any, to the Mortgagor or to other persons entitled thereto,

.. 8.8 Insurance or Condemnatlon After Deﬁmency. If the Property is sold in a
foreclosure proceeding under Section 8.6 prior to receipt of a condemnation award or payment, .

- the Mortgagee shall receive and apply the proceeds of the award or payment toward the
- satisfaction of any deficiency resulting from the sale whether or not-a deﬁclency Judgment is
. sought, recovered, or:-denied. .. : . S

8.9 Rt@t of the Mortgagee to Bid. The Mortgagee may‘ bid and become the
G -purchaser ata foreclosure sale under this Mortgage .

. 810 Bond The Mortgagor waives any nght to requue the person authonzed to make
: the sale hereunder to posta bond. :

LBl 1 Appomtment ofa Recerver

(a) Upon the occurrence of an Event of Default, the Mortgagee shall be

entitled .to and Mortgagor hereby consents to, the immediate appointment of a receiver for the

" Property, without regard to the value of the Property or the solvency of any person liable for

~ payment of the amounts due under the Security Documents. Upon obta.tmng possession of the

Property or upon the appointment of a receiver, the Mortgagee or the receiver, as the case may

be, may, at its sole option, (a) make all necessary or proper repairs and additions to or upon the

Property, (b) operate, maintain, control, make secure and preserve. the Property, (c) receive all
Rents, and (d) complete the construction of any unfinished improvements on the Property and, in .-

... connection therewith, continue any and all outstanding contracts for the erection and completion

“of such Project and make and enter into any further contracts which may be necessary, either in
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their or its own name or in the name of the Mortgagor (the cost of completing the Project shall be
expenses secured by this Mortgage and accrue interest as set forth herein). In so doing, the
Mortgagee or such receiver shall have the right to manage the Property and to carry on.the.
- business of the Mortgagor and may exercise all of the rights and powers of the Mortgagor, elther
. in the name of the Mortgagor, or otherwise, including, but without limiting the generality of the
~ ¢ foregoing, the right to lease the Property, to cancel, modify, renew or extend any Lease or
. sublease of the Property and to carry on any contracts entered into by the Mortgagor with respect -
* to the Property. The Mortgagee or such recejver shall be under no habxhty for, or by reason of,
- - any such taking of possession, entry, holding, removal, maintaining, operatron or management,
* .. except for gross neghgenee or willful misconduct. The Mortgagor shall pay on demand to the
© Mortgagee or the Teceiver (as the case may be) the amount of any deﬁcxency between- (g) the
Rents received by the’ Mortgagee or the receiver, and (b) all expenses incurred in taking
possession of, and operating, the Property, together with interest thereon at the Default Interest
© ©_ Rate as provided in the Mezzanine Note. The exercise of the remedies provided in this Section -
-shall not cure or waive any Event of Default and the ‘enforcement of such remedies, once
commenced, shall continue for so long as the Mortgagee shall elect, notwithstanding the fact that ~ -
the exercise of such remedles may have, for a time,’ cured the original Event of Default. o

o () The failure of the Mortgagor to pay any taxes or assessments “assessed

"against the Property, or any installment thereof, in each case prior to delinquency, or the failure

to maintain in.effect insurance covering the Property as required by this Mortgage or the other
Security Documents, shall constitute waste The Mortgagor hereby consents to the appointment

of a receiver, should the Mortgagee elect to seek such relief. The Mortgagor hereby irrevocably
consents to such appointment and waives notice of any application therefor or heanng thereon. .
Payment by the Mortgagee for or ‘on behalf of the Mortgagor of any such delinquent payment
‘shall not cure the default nor shal] it impair the Mortgagee ] nght to the appomtment ofa -
recerver

8.12 Remedies Cumu]atwe All dghts,~powers, and rerne'dies of the Mortgagee.'
* provided for in the Security Documents are cumulative and concurrent and shall be in addition to
and not excluswe of any ‘appropriate legal or equitable remedy provided by law or contract.
Exercise of any right, power, or remedy shall not preclude the srmultaneous or subsequent
* ‘exercise of any other by the Mortgagee : -

8. 13 Consent to Junsdrchon and Venue. The Mortgagor consents to be sued in any
Junsdrchon where any of the Property is Iocated .

. ~ 8.14- Rights Under the Uniform Commercral Code. Upon the occurrence of an Event_
* of Default, the Mortgagor shall assemble and make available to the Mortgagee those portions of
. the Property which consist of personal property at a place to be designated by the Mortgagee,
and may exercise all the rights and remedies of a secured party under the Uniform' Commercial
Code. Any notices required by the Uniform Commercial Code shall be deemed reasonable if
‘mailed certified mail, return receipt requested, postage prepaid, by the Mortgagee to the
Mortgagor. Disposition of the Property shall be deemed commercially reasonable if made
pursuant to a public offering advertised at least twice in a newspaper of general crrculatlon in the
County where the Property is located : »
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© 815 WAIVER OF JURY TRIAL., ' THE. MORTGAGOR HEREBY
VOLUNTARILY AND INTENTIONALLY WAIVES ANY RIGHT IT MAY HAVETO'A
TRIAL BY A JURY IN ANY ACTION, PROCEEDING OR LITIGATION DIRECTLY

“OR INDIRECTLY ARISING OUT OF, UNDER OR IN CONNECTION WITH THE
. MEZZANINE LOAN, THIS MORTGAGE, OR ANY OF THE OTHER SECURITY
"~ DOCUMENTS TO WHICH THE MORTGAGOR IS A PARTY. THIS WAIVER
_APPLIES: TO ALL CLAIMS AGAINST ALL PARTIES TO SUCH ACTIONS AND

PROCEEDINGS, INCLUDING PARTIES WHO ARE NOT PARTIES TO THIS

' MORTGAGE. THIS WAIVER IS KNOWINGLY, INTENTIONALLY -AND
' VOLUNTARILY MADE BY THE MORTGAGOR WHO ACKNOWLEDGES THAT IT
- HAS BEEN REPRESENTED IN: THE EXECUTION OF THIS MORTGAGE AND IN

THE MAKING OF THIS WAIVER BY INDEPENDENT LEGAL COUNSEL,
SELECTED OF ITS OWN FREE WILL, AND THAT IT HAS HAD THE
OPPORTUNITY TO DISCUSS THIS WAIVER WITH COUNSEL. THE MORTGAGOR

- FURTHER ACKNOWLEDGES THAT IT HAS READ AND UNDERSTANDS TEE "
:" NIEANINGAND RAMIFICATIONS OF THIS WAIVER PROVISION L

SECTION 9. MISCELLANEOUS

'_ 9.1 Fmancmg ngn on Property, Pubhcmr The Mortgagor authorizes the Mortgagee -

at the expense of the Mortgagee, to place signs on the Land at any locations selected by the.
. Mortgagee and approved by the Mortgagor until completion of the Project, and to prepare and

furnish news releases at any time to the news media or any other publications selected by the .
Mortgagee advertlsmg the fact that ﬁnancml asswta.nce for the Pro_]ect has been obtamed from -

) - the Mortgagee

92  Waivers. No term of any Secunty Document shall be deemed waived unless the -

-~ waiver shall be in writing and signed by the parties making the waiver. No failure by the
' Mortgagee to insist upon the Mortgagor’s strict performance of any of the terms of the Security -

. Documents to which the Mortgagor is a party shall be deemed or construed as a waiver of those
_or any other terms. .Any delay in exercising or enforcmg any 1 ights with respect to.a Default or

an Event of Default shall not-bar the Mortgagee from exercxsmg any rights under the Secunty

- Documents, or at law Or. m eqmty

: 9.3‘ | Consents

, 9.03.1 The Mortgagee may (a) release any person liable under the Secunty’
Documents, (b) release any part of the security, (c) extend the time of payment of the Mezzanine
Loan, and/or (d) modify the terms of the Security Documents, regardless of consideration and
without notice to or consent by the holder of any subordinate lien on the Property. No release,

" .extension or modification of the security held under the Security Documents shall i impair or -
. affect the 11en of this Mortgage or the priority of such lien over any subordmate lien.

9. 03.2 Regardless of whether a person has been given notice or has given its pnor
consent, it shall not be relieved of any obligation under any Security Documents by reason of (a)
the failure of the Mortgagee, or any other person to take any action, foreclose, or otherwise

~ enforce any provision of the Security Documents, (b) the release of any other p_erson_hable under
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any Secunty Document, (c) the release of any portion of the security under the Secunty
‘Documents, or {(d) any agreement or strpu]ahon between any subsequent owners of the Property
and the Mortgagee extendmg the time of payment or modlfymg the terms of any Secunty
Document..

. 94 Headmg - All section headmgs are for convemence only and shaJJ not be '
. ‘mterpreted to enlarge or restrict the prowsmns of this Mortgage : ‘ .

9.5 Notices. All notices reqmred or permitted hereunder shall be in writing and
. dehvered personally or made by addressing the same to the party to whom directed at the
. followmg addresses by registered or certified mail, refurn recelpt requested: -

(a)" Iftothe Mortgagee. MSRESS III Kansas Campus, L.P.’
S ' c/o Mr. Andrew Bauman . . - '
Morgan Stanley/US RE Investing Division
' 1585 Broadway, Floor 37
New York, New York 10036

with & copy to (which shall not constitute notice):

Mark Pollak, Esquire
. Wilmer Hale, LLP ‘
100 Light Street, 13th Floor
. Baltimore, Maryland 21202

"(b)  If to Mortgagor: Kansas Campus, LLC
: T " c/o Erickson Retirement Communities, LLC
701 Maiden Choice Lane L
Baltimore, Maryland 21228
_ Attn: Chief Financial Officer

h ~ with a copy to (which shal] not constitute notice):

Genera] Counsel '
Erickson Retirement Communities, LLC
701 Maiden Choice Lane

. Baltimore, Maryland 21228

" Any party may change the address to which notices are to be sent by a writing directed to the .
other party in -the manner aforesaid. Unless otherwise specifically provided, all notices
hereunder delivered personally shall be deemed delivered upon such personal delivery, and all
notices hereunder given by mail, as aforesaid, shall be deemed delivered five (5) days after
deposited in a United States Post Office, general or branch, or an official mail depository,
maintained by the U.S. Postal Service, enclosed in a registered or certified prepaid wrapper
addressed as above provided. . Notice of change of address shall be deemed served when
rece1ved X
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, ' 9.6. Binding Effect: No transfer of any portion of the Property or any interest thereon
shall relieve any transferor of its obligations under the Security Documents. No transferor of any
: obhgatron under any Security Document shall be reheved of its obhganons by any modification
.of any Secunty Document subsequent to the transfer.

o 9. 7 Amendment. This Mortgage may not be modrﬁed except in wntmg srgned by (a)
- the Mortgagee and (b) the Mortgagor o

9.8 everabrhty In the event any provision of thrs Mortgage shall be held invalid or
.- unenforceable by any court of competent jurisdiction, such holding shall not mvalrdate or render
- unenforceable any other provrsron hereof ' :

- 9 9 Notrces from Govemmenta] Authorities Affectmg the Propm Any notice from

any governmental or quasi-governmental authority or corporation with respect to the Property .
sent to or known by the Mortgagor shall be promptly transmitted to the Mortgagee

9.10 " ‘Applicable Law This Mortgage shall be governed by, and’ construed m.'
accordance with, the laws of the State ofKansas : A

) 9.11 Time of the Essence. Tune is of the essence with respect to th_e 'Sectm'ty i
Docum'ents SRR S o 3 S :

9 12 Effect of Payments Any’ payment or other performance made in accordance with
the Security Documerts by any person other than the Mortgagor shall not entitle such person to
any right of subrogation under the Secunty Documents un]ess expressly consented to in writing

- by the Mortgagee. : : : .

: 9.13 Word Forms. The use of any gender, tense, or conJugahon herein shall be
. applicable to all genders, tenses and conjugations. The use of the singular shall mclude the
- .plural and the plural shall include the singular. . :

. 9.14 Assrgnment of Rents. ‘The Mortgagor, does hereby sell, assign, transfer and set
"over unto the Mortgagee all of the rents, profits, income and other toneys, whether due or to
become due, under all oral or written leases, licenses or other agreements for the usé or
occupancy of the Property, or any part thereof] in existence or coming into existence during the
- period this Mortgage is in effect. This assrgnment is absolute and effective immediately,
- provided that Mortgagor shall have a license to receive, collect and obtain the benefit of such -
~ rents, profits, income and other amounts until an Event of Default hereunder. This assignment of
~ rents shall run with the land and be good and valid as against the Mortgagor herein, or those
claiming by, through or under the Mortgagor, from the date of the recording of this Mortgage'in
. Kansas, provided, however, that the Mortgagor may collect and retain such rents, profits and .
"+ income so long as the Mortgagor is not in default hereunder. This assigninent shall continue to
‘be operative during the foreclosure or any other proceeding taken to enforce this Mortgage. In
_the event of a sale on foreclosure which shall result in deficiency, this assignment shall stand as
secunty during the redemption period for the payment of such deficiency. - -

- Upon the occurrence of an Event of Default by the Mortgagor under this Mortgage, the
Mezzanme Note or the Secunty Documents, the Mortgagor shall, upon demand therefor made by .
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the Mortgagee, deliver and surrender possession of the Pfo‘perty t_o. the Mortgagee, who shall

- thereafter collect the rents, profits and income therefrom, rent or leasé said Property or any
.portion thereof upon such terms and for such time as it may deem best, terminate any tenancy

and maintain proceedings to recover rents or possession of the Property from any tepant or
trespasser, and apply the proceeds of such rent, profits and income actually collected, less all -

© . reasonable costs incurred in making such collection or in renting; leasing, operating ‘or

mamtammg the Property, in such order of pnonty, proportlon and upon such 1tem or items as it
may determine. : : : -

" 'If'-the Mortgagor faiis, refuses or neglects to deliver or surrender such possession, the

Mortgagee shall be entitled to the appointment of a receiver of the Property and of the earnings,

. issues, rents, profits and income with such power as the Court making such appointment may
.. confer. The collection by the Mortgagee of rents or.other income from the Property shall in no -

" way waive the right of the Mortgagee to foreclose this Mortgage in the event of default, and the

Mortgagee shall be entitled to all of the nghts and remedies accorded to a mortgagee by the

statutes of the State of Kansas in eﬁ'ect from Ume to Ume

"~ 9.15 Future Advances. If Mortgagor - sends a written notice to Mortgagee thch L

~ pureorts to limit the indebtedness secured by this Mortgage and to release the obligation of

Mortgagee to make any additional advances to Mortgagor, such a notice shall be ineffective as to

*any future advances made: (i) to enable completion of the improvements on the Property for

which the Mezzanine Loan secured hereby was originally made; (ii) to pay taxes, assessments, .
maintenance charges and insurance premiums; (iii) for costs incurred for the protection of the

* Property orthe lien of this Mortgage; (iv) for expenses incurred by Mortgagee by reason of a

default of Mortgagor hereunder or under the Mezzanine Note or Mezzanine Loan Agreement;

- ‘and- (v) for any other costs incurred by Mortgagee to protect and preserve the Property. It is the
. " intention of the parties hereto that any such advance made by Mortgagee after any such notice by
"Mortgagor shall be secured by the hen of this Moﬂgage on the Property. .

. 9.16 [Iutentxonally Omitted. ]

9.17 Re]ease If the indebtedness evxdenced by th15 Mortgage is pa:d in full in
accordance with the terms of this Mortgage, the Mezzanine Note, the Mezzanine . Loan

. Agreement or any of the other Security Documents, then this conveydnce shall become null and

void and be released at Mortgagor’s request and expense, and the Mortgagee shall have no
further obligation to make advances under and pursuant to the provisions hereof or in the
Mezzanine Loan Agreement - or -any of the . other-' Security Documents. -
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. 7’918 ENTIRE AGREEMENT: AMENDMENT. THE PARTIES AGREE THAT THIS
- ENTIRE AGREEMENT IS NONSTANDARD AND CONTAINS SUFFICIENT SPACE FOR -
. "THE PLACEMENT OF NONSTANDARD TERMS. THIS. AGREEMENT CONTAINS ALL .
*-OF THE AGREEMENTS AND IS INTENDED TO BE THE FINAL EXPRESSION OF THE
CREDIT AGREEMENT OF MORTGAGOR AND MORTGAGEE, RELATING TO THE
SUBJECT.MATTER HEREOF, AND SUPERSEDES ANY AND ALL PRIOR DISCUSSION
- AND/OR. AGREEMENTS RELATIVE THERETO. THIS AGREEMENT MAY NOT BE
' CONTRADICTED BY EVIDENCE OF ANY PRIOR ORAL CREDIT AGREEMENT OR OF
A CONTEMPORANEOQUS ORAL CREDIT AGREEMENT BETWEEN MORTGAGOR AND
"~ MORTGAGEE. MORTGAGOR AND MORTGAGEE HEREBY INITIAL THIS PROVISION .

AS AN AFFIRMATION THAT NO UNWRITTEN, ORAL CREDIT AGREEMENTS

* BETWEEN THE PARTIES EXIST. |
MORTGAGOR'S INITIALS: } _4@
'MORTGAGEE'SINITIALS: ~

: The provrsrons hereof and any of the other Security Documents may be amended or waived only' .
. by an instrument in writing signed by’ Mortgagor and the Mortgagee, sub_] ect to the prowswns of
. the other Secunty Documents . . _—

. 9.19 Waiver of Statutog and Other Rights. To the extent permrtted by law, Mortgagor'

- shall not, and will not, apply for or avail itself of and hereby expressly waives for itself and its |

* successors and assigns any appraisement, ‘valuation, stay, homestead exemption, extension or

. exemption laws, any so-called “Moratorium Laws”, all rights to redeem, periods of redemption -

- 'and equity of redemption now existing or hereafter enacted; and any other law which would
- prevent or hinder the enforcement or foreclosure of this Mortgage. Mortgagor, for itself and all
" who may claim through or under it, expressly waives any and all right to have the property and

estates comprising the Property marshaled upon-any foreclosure of the lien hereof and agree that -

* - any court havmg Junsdrctton to foreclose such hen may order the Property sold as an entirety.

, 9 20 Business Loan. The Mezzanine Loan secured by tlns Mortgage is a “busmess
loan w1thm the meamng of K.S. A. § 16-207. - L

921 Legend. Notwrthstandmg anytbmg contamed herem to the contrary the mterests
and rights of Lender pursuant to this Mortgage are subject in all respects to the terms, covenants,
- and limitations as set forth in that certain Subordination and Standstill Tri-Party Agreement. -
 dated as of April 3, 2007 among Mercantile-Safe Deposit and Trust Company, as Agent,
" Mortgagee and Mortgagor (the “Tri-Party Agreement”), the provisions of which Tri-Party
Agreement are mcorporated herern by reference to the same extent as if fully set forth herem
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9.8 ENTIRE AGREEMENT; AMENDMENT, THE PARTIES AGREE THAT THIS

. ENTIRE AGREEMENT IS NONSTANDARD AND CONTAINS SUFFICIENT SPACE FOR
*-. THE PLACEMENT OF NONSTANDARD TERMS. THIS AGREEMENT CONTAINS ALL

OF THE AGREEMENTS AND IS INTENDED TO BE THE FINAL EXPRESSION OF THE
CREDIT AGREEMENT OF MORTGAGOR AND MORTGAGEE, RELATING TO THE
SUBJECT MATTER HEREOF, AND SUPERSEDES ANY AND ALL PRIOR DISCUSSION

' " AND/OR AGREEMENTS RELATIVE THERETO. THIS' AGREEMENT MAY NOT BE

CONTRADICTED BY EVIDENCE OF ANY PRIOR ORAL CREDIT AGREEMENT OR OF
A CONTEMPORANEOUS ORAL CREDIT AGREEMENT BETWEEN MORTGAGOR: AND

- - MORTGAGEE. MORTGAGOR AND MORTGAGEE HEREBY INITIAL THIS PROVISION
" AS' AN AFFIRMATION THAT NO UNWRITTEN, ORAL CREDIT AGREEMENTS

BETWEEN THE PARTIES EXIST. o -

" MORTGAGOR’S INITIALS:
- MORTGAGEE'S INITIALS:

A4

‘The_ provisions hereof and any of the other Security Documents may be amended or waived ohly

by an instrument in writing signed by Mortgagor and the Mortgagee, subject to the provisions.of
the other Security Dacuments. o o ' ‘

" " 519 Waiver of Statutory and Other Rights. To the extent permitted by law, Mortgagor
shall not, and will not, apply for or avail itself of and hereby expressly waives for itself and its

. ‘successors and assigns any appraisement, valuation, stay, homestead exemption, extension or
* . exemption laws, any so-called “Moratorium Laws", all rights to redeem, periods of redemption

and equity. of redemption now existing or hereafter enacted, and any other law which would
prevent or hinder the enforcement or foreclosure of this Mortgage. Mortgagor, for itself and all
who may claim through or under it, expressly waives any and all right to have the property and
estates comprising the Property marshaled upon any foreclosure of the lien hereof and agree that
any court having jurisdiction to foreclose such lien may order the Property sold as an entirety.

9.20 Business Loan.. The Mezzanine Loan secured by this Mortgage is a “business

Joan” within the mezning of K.8.A..§ 16-207. - -

921 Lepend. Notwithstanding anything contained herein to the contrary, the interests
and rights of Lender pursuant to this Mortgage are subject in all respects to the terms, covenants,
and limitations as set forth in that certain Subordination and Standstill Tri-Party Agreement
dated as of April 3, 2007 among Mercantile-Safe Deposit and Trust Company, as Agent,
Mortgagee and Mortgagor (the “Tri-Party Agreement” , the provisions of which Tri-Party
Agreement are incorporated herein by reference to the same extent as if fully set forth herein.
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. IN WITNESS WHEREOF the Mortgagor, by its duly authorized member, has executed,
Aand dehvered this Mortgage as of the date and year first wntten above. . :

| .M'I"‘NESSES: e KANSASCAMI’US L, -

G‘crﬁrd F. Doherty; -

Executwe Vlce Presxdent

. 'I'he unders1gned hereby ceruﬁes that the
address of Mortgagee is:

MSRESS III Kansas CampuS,;L,P.

c/o Mr. Andrew Bauman .

Morgan Stanley/US RE Investing Dmsmn
1585 Broadway, Floor 37
-New York, New York-10036
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. STATE OF MARYLAND . :

. SS:

. On the 3: day of Mﬁﬂli'\ , 2007 before me personally came Gcrald F:

Doherty, to me known to be the person who executed the foregoing instrument, and who, being -

by me duly sworn, did depose and say that he is an Executive Vice President of Erickson

- Retirement Communities, LLC, a Maryland limited liability compeny, which is the sole member
- of Kansas Campus, LLC, a Maryland limited liability company; and that he’ executed the
" foregoing instrument in the name of Kansas Campus, LLC, and that he had authority to sign the
* same, and acknowledged that he executed the same as the act and deed of Kansas Campus, LLC.

%ﬂa 0 %M%

| NOTARY PUBLIC
- ,Mnyommission‘Expires: ll( (o . . Lori A.NIGO"B Notary Public
T T T Gityof Balimore. .
E o : : - GtateofMaryland -
ot o MyCommlsslunBcplmDec12010 .

% -
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. lligt 1and Tract A, ERC Campus, Second Plat, a sudeslon in the City-of Overland Park, Johnson County,
nsas‘ ' st . ' - e ' . .. h . . N . C . . ’ .l
-PARCEL2: - o ’

A non-exclusive easement for vehicular and pedestrian traffic, ingress and ‘egress overd rivew: ys and vehicular
qggklng areas as provided.In the instrument labeled "Access Easement Agreement” filed-In Book 8124, Page

PARCEL 3;, o SR . Ce S : .
A perpetual access easement for vehicular and pedestrian traffic access, ingress and egress over and across
that area provided in the instrument labled."Access Easement (optian 1) filed in Book 8171, Page 332, '
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LIMITED GUARANTY AND INDEMNITY AGREEMENT

FOR VALUE RECEIVED, and in consideration for, and as an inducement to MSRESS

l]I KANSAS CAMPUS, L.P., a Delaware limited partnership, as “Lender,” to enter into a
‘certain Loan Agreement dated as of April 3, 2007 (the "Agreemen’t;" capitalized terms not

specifically defined herein shall, unless the context otherwise requires, have the meaning
ascribed to such terms in the Agreement) with KANSAS CAMPUS, LLC, a Maryland limited
liability company, as “Borrower,” ERICKSON RETIREMENT COMMUNITIES, LLC, a

..- Maryland limited liability company, as - “Guarantor,” unconditionally and absolutely

indemnifies and holds Lender, its officers, directors, shareholders, employees, agents, attorneys,

. 'successors and assigns and each of them, jointly and severally, harmless from and against any
- loss, cost, liability, damage claim or expense, including attorneys’ fees, suffered or incurred by

Lender at any time, arising under or on account of any of the following, and-guarantees to

" Lender payment and performanée of any loss, cost, liability, or expense suffered or incurred by

Lender at any time, arising under or on account of, each of the followmg (collect:vely, the

. “Gunranteed Obhgahons”)

C @ Fraud, willful mlsconduct, or material mlsrepresentatlon made by Borrower or
Guarantor or their affiliates in or in connection with (i) the Agreement, (ii) this Limited Guaranty

" and Indemnity Agreement (“Guaranty™), (iii) the Project Documents to which either Borrower
+ and/or Guarantor are a party, or (iv) any other documents executed by Borrower or Guarantor in
- connectlon therewith or the Mezzanme Loan.

(b) The fmlure by Borrower to pay or cause to be paid charges for labor, materials or

..+ other charges owed pursuant to the Contracts whrch may create liens on any portion of the
: Property S . , .

(c) Tlie misapplication or misappropriation of (f) proceeds of insurance covermg any . . .
portion of the Property, (i) proceeds of the sale, condemnation or transfer in lien of

B condemnation of any portion of the Property, or (iii) other income relating to the Property

received by or on behalf of Borrower or Guarantor for any period for whlch there are unpaid

S amounts due and payable pursuant to the Agreement.

@ " Borrower’s causmg or permrttmg waste to occur in, on or about the Property or
failing to maintain or causing to be maintained the Property and. Improvements except for

ordmary wear and tear.

(e) The failure of Borrower to properly apply and pay to Lender any and all sums and
amounts received or payable to Borrower at the time of delivery of any completed elements of
the Project pursuant to any agreement with TGC, or any successor entity, as set forth in the

. Project Documents, after proper payment of all prior due and payable obligations of Borrower

under the Project Documents, to the extent of all amounts due and payable to Lender at that time.

EXHIBIT

-D
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® Any loss by fire or any other casualty to the extent not compensated by insurance
proceeds as a result of Borrower s failure to comply with the insurance provisions of the
Agreement. : L

(g) " All court costs and reasonable attorneys fees actually mcurred by Lender for

~ ‘which Borrower is liable pursuant to the terms of the Agreement

~ (@)  The removal of any chemrcal material or substance in excess of legal limits or
which is required by any.governmental entity, to which- exposure is prohibited, limited, or
regulated by any federal, state, county, or local authority, and which may or-could pose a hazard
to the health and safety of the occupants of the Property (which substances are also defined in the

Apgreement as “Hazardous Substances”), regardless of the source of origination (including

sources off the Property which migrate onto the Property or its groundwater); the restoration of -
the Property to comply with all governmental regulations pertaining to Hazardous Substances

- found in, on or under the Property, regardless of the source of origination (including sources off

the Property which migrate onto the Property or its groundwater); ; and any indemnity or other
agreement to hold Lender harmless from and against any and all losses, liabilities, damages,

injuries, costs and expenses relating to Hazardous Substances arising under Article XIX of the - -
" Agréement. Guarantor shall not be liable hereunder if the Property becomes contaminated due to
acts on the Property (including sources off the Property which migrate onto the Property or its -
- groundwater) subsequent to Lender’s re-entry onto the Property by a termination of the

Agreement and Lender’s acquisition of the Property through a foreclosure on the Mortgage.

- Liability hereunder shall extend beyond termination or expiration of the Agreement unless at
. .such time Borrower provides Lender with an environmental assessment report acceptable to
" . Lender, in Lender’s sole discretion, showing the Property to not be in violation of any law or
-~ laws relating to Hazardous Substances. The burden of proof under this subsection with regard to
establishing the date upon which such Hazardous Substances were placed or appeared in, on or

- under the Property shall be upon Guarantor.

B (1) . Any and- all costs mcurred in order to cause the Property to comply with any -
- applicable Accessibility Laws and any indemnity or other’ agreement to hold Lender harmless

from and against any and all losses, liabilities, damages, injuries, costs or expenses of any kind
arising as a result of non-compliance with any Accessibility Laws that first become effective, or
for any violation of any applicable Accessibility Laws resulting from alterations or

. improvements to the Property that are performed subsequent to Lender’s re-entry onto the

Property by a termination of the Agreement and Lender’s acquisition of the Property through a
foreclosure on the Mortgage. The burden of proof under this subsection with regard to

- establishing the date upon which such non—comphance with any Accessibility Laws occurred at
the Property shall be upon Guarantor ‘ :

G) Any farlure by Borrower to pay in n full interest o pnncrpal on the Mezzanine Note

‘or to pay any other sum or amount due to Lender under the Agreement. Notwithstanding the -

foregoing to the contrary, commencing on the date that a final certificate of occupancy has been
issued by Johnson County and/or the City of Overland Park, Kansas for the final residential
building of the first residential neighborhood of the Tallgrass Creek continuing care retirement
commumty, Guarantors habrhty under thls subsectron shall be hmrted, for each period during

2
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‘which all interest on the Mezzanine Note and other sums are not otherwise paid in full to Lender ,

by Borrower, to the amount of management fees and development fees which are paid or are .

_payable to Guarantor under the Management and Marketing Agreement, dated as of October 20,
- 2006, by and between Guarantor and TGC (as amended, the “Management Agreement”) and

the Development Agreement, during such period for which interest or such other sums have not

~been paid; provided that for purposes of this paragraph (j), amounts payable but not paid by

Guarantor because such payments have been subordinated pursuant to the Construction Loan
Documents shall not be considered “payable” and the amount of Guarantor’s liability hereunder
shall not include such amounts until Guarantor is entitled to pay such amounts

& @ . Guarantor shall comply with all material terms and provisions of the

Management Agreement, as the manager thereunder, shall not enter into any modifications or

amendments of the Management Agreement, nor, except as otherwise expressly set forth in the
Agreement, terminate the same prior to the expiration thereof, without Lender’s prior written

’ consent. Guarantor shall not elect not to extend the term of the Management Agreement without

Lender’s prior written consent. Guarantor shall promptly deliver to Lender copies of all notices -

~ provided by Guarantor or the TGC under the terms of the Management Agreement concerning

notices of default, notices of changes or modifications to the Premises (as deﬁned in the '
Management Agreement) and the like. : -

(i) In addition to the foregomg, Guarantor hereby agrees to subordmate its -
right to payment under the Management Agreement to the Guaranteed Obligations and assign its
right to such payment to Lender, subject to the terms of this subsection (k)(ii). In furtherance of
such subordination and assignment, Guarantor shall unconditionally and irrevocably direct TGC

~ to send all fees payable under the Management Agreement (“Management Fees”) to an account

(and any successor account) established by Lender at Bank of America, or such other financial
institution as Lender may designate from time to time, for the purpose of implementing the terms
of this subsection (k) (the “Lockbox Account”). Lender may, at its option, declare that all
Management Fees paid into the Lockbox Account shall remain in the Lockbox Account and be
used solely for the purpose of paying any amounts owing from Guarantor to Lender. Lender
may, at its option, by written notice to TGC, direct that any and all future payments in respect of
Management Fees shall be made directly to Lender to be held by Lender and to be distributed to

' satisfy Guarantor’s obligations under this Guaranty. Lender is and shall be at all times the sole

owner of the Lockbox Account and shall have the right to change the identity of the Lockbox
Account depository at any time and without notice to Guarantor. Guarantor hereby
acknowledges that it does not have access to the Lockbox Account and has no ownership interest
whatsoever in the Lockbox Account, including, without limitation, any power or authority to
withdraw or wire transfer funds from, or to direct the withdrawal or wire transfer of funds from,
the Lockbox Account, and agrees that it shall not now or in the future seek access to, or claim
any ownership interest in the Lockbox Account, including without limitation, the power to
exercise any of the foregoing rights. Notwithstanding Guarantor’s intention that Lender be the
sole owner of the Lockbox Account, to the extent that Guarantor may be deemed to have any

" ownership interest in the Lockbox Accounts, Guarantor hereby grants to Lender a security

interest in and a pledge of each Lockbox Account and all funds deposited therein, to secure the
payment and performance of its obligations to Lender. The security interest hereby granted and
conveyed covers and will cover all forms of accounts in which funds in the Lockbox Account are

3




Case 09-37024-sgj11  Claim 1-1- Part 6 Filed 02/24I10 Desc Exhibit D to Schedule
o S Page4of10

placed, as well as all income and proceeds from the disposition of the account. ' Any
Management Fees received by Guarantor from TGC to which it is not entitled shall be received
and held in trust by Guarantor, solely as agent for Lender, and Guarantor shall immediately turn
* - over same to Lender for dep081t in the Lockbox Account and/or application to and apainst
obligations and amounts owing from Guarantor to Lender. - Guarantor shall execute such -
endorsements as may be necessary to effect the provisions of this subsection (k). In this regard,
‘Guarantor hereby grants Lender a special and irrevocable power of attorney coupled with an
interest to make any such endorsement as attorney-in-fact for Guarantor, and with full power of
substitution. Lender shall release the Management Fees to Guarantor from the Lockbox Account
(or if paid to Lender, from Lender’s possession), on a monthly basis, provided that no default
with respect to Guarantor under the terms of this Guaranty and that no Event of Default (as
defined in the Agreement) with respect to Borrower under the Agreement has occurred and is
~ then continuing and all obligations and amounts owing from Guarantor to the Lender are
- satisfied through and including the then-current fiscal period. Guarantor shall be entitled to any
-amounts remaining in the Lockbox Account (or if paid to Lender, in Lender’s possession) upon
_ultimate satisfaction of all obhgatlons and amounts owing from Guarantor and the Borrower to
' Lender '

- The effectiveness of the 1mmed1ately preceding paragraph in this subsectlon
' (k)(n) shall be suspended unless and until Lender provides wntten no'ace to the contrary. '

(® @ Guarantor shall comply with all matenal terms and provmons of the

. Development Agreement, as the developer thereunder, shall not enter into any modifications or

amendments of the Development Agreement, nor, except as otherwise expressly set forth in the

- Agreement, terminate the same prior to the expiration thereof, without Lender’s prior written

' consent. Guarantor shall not elect not to extend the term of the Development Agreement without

- Lender’s prior written consent. Guarantor shall promptly deliver to Lender copies of all notices

_provided by Guarantor or Borrower under the terms.of the Development Agreement concerning

notices of default, notices of changes or modifications to the Property and the like. In addition to
the foregoing, Guarantor hereby agrees to subordinate its nght to payment under the Developer -~

Agreement to the Guaranteed Obli gatlons ,

: (u) In the event that any Development Distribution (as defined in the Lender-
Developer Agreement, dated as of even date herewith, between Guarantor and Lender) that is’
. -paid to Guarantor will cause or causes the Project to fail the Balance Test as set forth in the
Agreement, or will increase or increases such a Balance Test failure, Guarantor shall not be
entitled to the payment of any such Development Distribution and any amounts 50 received by

.- Guarantor shall promptly be repaid by Guarantor to Borrower.

'-('m) Guarantor bereby agrees and guarantees to Lender .that it will complete. the
construction of any buildings, non-residential elements, and/or any related infrastructure or
public improvements of or related to the Project that are initiated by Borrower or any affiliate,

: free of any liens or encumbrances, including the payment or bonding of any mechanics’ liens
. filed with respect to the Project. This guaranty will be independent of the other rights and
obligations of the partles hereto and may be enforced by any remedy available at law or in
' eqmty . .
4
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.(n) Guarantor will at all times maintain hqmd1ty in an amount equal to the Liquidity
Requirement. ‘During any penod that Guarantor is not in-compliance with the Liquidity -

~ Requirement, Guarantor is precluded from making any New Investments, which shall be

Lender’s sole remedy for breach of this subsection (n). The “Liquidity Requirement” shall

B ‘~‘ require Guarantor to maintain Cash and Cash Equivalents in an amount equal to the sum of: (i)

the greater of $24,000,000 or such amount as may be reqmred to satisfy the highest level of
liquidity required under any liquidity covenant contained in documentation relating to Senior

_Indebtedness plus (ii) $15,000,000. The following definitions wﬂl apply to this subsectxon

(1)  *Cash and Cash Equwnlents” includes amounts drawn by Guarantor

' .under the Bank Line of Credit. -

(2) - “Bank Line of Credit” means an existing lme of credit prowded by

-Mercantﬂe-Safe Deposxt and Trust Company, and any replacement line of credxt.

_(3) “New Investments” means the expenditure of funds for the acquisition
(including the acquisition of land), comstruction or development of new continuing care

" retirement communities (or land therefor) (“*CCRC™), either directly or through an affiliate.

New Investments will not include the expenditure of funds required under the terms of any

. - financing for a then existing CCRC or necessary to avoid the existence or contmuance ofa
_ default with respect to any financing ona CCRC e _

“) “Parlty Debt” means collectively, (A) any securities (the “Subordinated

. Securities”) issued under the Trust Indenture dated June' 15, 2003, as amended, between
- Guarantor and Deutsche Bank National Trust Company, and (B) any other indebtedness of
. Guarantor that is by its terms on a pari passu basis with the Subordmated Seeu.ntles msofar as

-any nght to payment and security is concerned. :

. (5) “Senmior Indebtedness means any other indebtedness of Guarantor other
- than (a) Panty Debt, and (b) mdebtedness that by its terms is explicitly subordinated to the Panty

Debt.
(o) Ifthe exércise by Lender or Borrower of their. rights under Ai‘tiele- XXIV of the

‘Agreement, regarding the requirements of Borrower to purchase the Lender’s entire interest in

the Mezzanine Loan, would result in a violation of the liquidity and/or equity requirements
imposed upon Borrower under any Project Loan, Guarantor shall be obligated to contribute to

‘Borrower, or at Lender’s option, such amounts shall be paid directly to Lender by Guarantor,

100% of all additional capital contributions required to fund the purchase of Lender’s entire
mterest in the Mezzamne Loan.’ : :

' (p) | Intentmnally deleted.

(@9  If the Project becomes sub_]ect to bond financing, in the event that TGC fm]s or

" declines to exercise its purchase option and thereby causes any purchase deposit paid to

Borrower to be refunded by Borrower to TGC, Guarantor hereby agrees and guarantees Lender
s
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that Guarantor shall be solely responmble for, and shall timely make full payment to TGC of

such of any and all transaction costs related to the purchase deposit on behalf and for the

account, of Borrower, to the extent that Borrower does not have funds sufficient for such

- payment. At the time of such payment, Guarantor shall obtain a full and absolute release from

. the secured party under the bond financing, and recover for the benefit of Borrower, all collateral

_ assigned by Borrower to the secured party under the bond financing. Without limiting the

" obligation to pay any and all amounts, costs and expenses (including those in excess of the

transaction costs related to the refund of the purchase deposit) needed to fully redeem and retire

the applicable issue of bonds and to obtain a full and absolute release of the Project from all
liens, encumbrances or any interests of any third party arising out of the purchase option.

. (1) Guarantor hereby guarantees the timely and complete performance of any
obligations of Lender which may arise from any agreement with any third party related to the
development and operation of the PrOJect that is entered into by Lender as a mortgagee of the
Land (or which Lender may be subject as “owner” of the Land). Guarantor hereby agrees that
Lender is entering into such agreements as the mortgagee only, upon the request of Borrower,
TGC and/or Guarantor, that Lender shall have no liability or obligation under such agreements
and that such obligations and liabilities are to be assumed and performed by Borrower, TGC and
Guarantor, as applicable, without claim to Lender.

(s) Any fmlure by Borrower to comply with and/or sahsfy, or cause compllance with
_ or satisfaction of, any conditions, requirements, permits, approvals, or authorizations relating to
. the development and/or operation of the Property or the Project.

®) Guarantor hereby guarantees the payment of any late payment fees, attorneys’
fees or other non-scheduled fees or charges payable to Lender by Borrower that Borrower is
- prohibited from paying to Lender pursuant to the terms of the Construction Loan Docurnents.

' (n) Intentionally Deleted.

. (v) ‘Any failure by Lender to receive a reqmred payment when due and payable under
any of the Security Documents that results from a failure by Borrower to direct the Construction
Lender to release funds for payment to Lender from any fLmds or accounts held pursuant to the
Constructlon Loan Documents.

The obhgatlons in subsections (a) through (v), except as speclﬁcally provided otherwise -
therein, shall survive the termination or expiration of the Agreement. Lender’s rights under this
Guaranty are in addition to all rights of Lender under the Agreement, and payments by Guarantor
under this Guaranty shall not reduce the obligations and liabilities. of Borrower under the

* Agreement; provided, however, this shall not be construed to permit Lender to collect from.
Borrower for the same obligations or liabilities for which Lender has already received payment
from Guarantor. The obligations in subsections (b), (c), (d), (f), (h), and (s) shall be applicable
only so long as, and to the extent that, such actions and matters are within the control of the
Guarantor and/or the Borrower by virtue of Guarantor’s engagement as manager under the
Management Agreement or as Developer under the Development Agreement.

6




Case 09-37024-sgj11 Claim 1-1 Part 6 Filed 02/24/10 Desc Exhlblt D to Schedule
S , Page7of10

The Agreement and this Guaranty, and the obligations of Guarantor and Borrower
hereunder and thereunder, are secured by a pledge of all of the membership interests in Borrower-
pursuant to the Pledge Agreement, the terms and conditions of which are hereby incorporated .
‘herein by this reference, however, unless specifically set forth herein, recourse 1s not lmnted for

' such secunty for the enforcement of any rights hereunder ‘

_ The validity of this Guaranty and the obhganons of the Guarantor shall not be termmated,'
~+ affected, or impaired by reason of (i) any forbearance, releases, settlements or compromises
'~ between Lender and Borrower or any other guarantor, by reason of any waiver of or failure to
. enforce any of the rights and remedies reserved to Lender in the Agreement or otherwise, (ii) the
- invalidity, illegality or unenforceability of the Agreement for any reason whatsoever, (iii) the
relief or release of Borrower or any other guarantor from any of their obligations under the .
Agrecment by operation of law or otherwise, including, without limitation, the insolvency, -
bankruptcy, liquidation or dissolution of Borrower or any other guarantor or the rejection of or
- assrgnment of the Agreement in connection with proceedings under the bankruptcy laws now in
effect or hereafter enacted (other than any written release of Borrower or any release of
Borrower pursuant to the express terms of the Agreement in connection with a permitted
assignment thereunder as provided herembelow) (iv) any modification or amendment of the - -
Agreement, or (v) any other act or omission of Lender or Borrower. which would otherwise
constitute or create a legal or equitable defense in favor of Guarantor except to the extent that the
. ‘'same constrtutes a defense to enforcement of the Agreement against the Borrower thereunder ‘

_ Guarantor represents and warrants that it is the duect or indirect owner of one hundred
percent (100%) of the equity interests of Borrower and, therefore has a material economic
interest in Borrower and that the execution of this Agreement will be of direct benefit to it. . This

"~ Guaranty will remain in full force and effect as to any renewal, modification, amendment, or

- extension of the Agreement any assignment or transfer by Lender, any assignment or transfer by

- Borrower, any change in the status, composition, structure or name of Borrower or Guarantor,
and as to any assignee of Borrower s interest under the Agreement.

If Guarantor, drrectly or mdlrectly, advances any sums to Borrower, Guarantor s rights to
contribution for such sums and indebtedness will be subordinate. in all respects to the amounts
then and thereafter due and owing by Borrower under the Agreement. Payment by Guarantor of
any amount pursuant to this Guaranty shall not in any way entitle Guarantor to any right, title or’
 interest (whether by way of subrogation or otherwise) in and to any of the rights or remedies
Lender may have against Borrower, unless and until all of the obligations then payable or
performable by Borrower under the Agreement have been performed, including particularly, but
. . without limitation, payment of the full amount then due and owing to Lender under the
Agreement and this Guaranty :

The liability of Guarantor for the Guaranteed Obhganons and other obligations contained
_in this agreement shall be primary; in any.rights of action which accrue to Lender under the -
Agreement, Lender may proceed against Guarantor and/or Borrower, jointly or severally, and
may proceed apainst Guarantor without having demanded performance of, commenced any
action against, exhausted any remedy against, or obtained any judgment against Borrower. This
is a-guaranty of payment and not of collection, and Guarantor waives any obligation on the part
7 .
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of Lender o enforce the terms of the Agreement against Borrower as a condmon to Lender’s
L -nght to proceed against Guarantor :

Guarantor expressly waives (1) notice of acceptance of this Guaranty and of presentment,
demand and protest, (ii) notice of any default hereunder or under the Agreement (other than

~notices and copies thereof to the parties specified in and as expressly required by the Agreement)
- and of all indulgences, (iii) demand for observance, performances or enforcement of any terms

for provisions of this ‘Guaranty or the Agreement, and (1v) all other notices and demands

.otherwise required by law which Guarantor may lawfully waive. Guarantor agrees that if this

Guaranty is enforced by suit or otherwise, Guarantor shall reimburse Lender, upon demand, for
all expenses mcurred in connection therewrth, mcludmg, w1thout hrmtatlon, reasonable
attomeys fees. :

Guarantor agrees that in the event that Borrower ‘shall become insolvent or shall be
adjudicated a bankrupt, or shall file a petition for reorganization, arrangement or other relief
under any present or further provision of the Bankruptcy Reform Act of 1978, or if such a -

. petition be filed by creditors of said Borrower, or if Borrower shall seek a Judicial readjushnent
_of the rights of its creditors under any present or future Federal or State law or if a receiver of all
~or part of its property and assets is appointed by any ‘State or Federal court, no such proceeding

or action taken therein shall ‘modify, diminish or in any way affect the hablhty of Guarantor '
under this Guaranty

Guarantor further agrees that, (a) to the extent Guarantor makes a pajrment or payments

- to Lender under this Guaranty, which payment or payments or any part thereof are substantially

invalidated, declared to be fraudulent or preferentlal set aside and/or required to be repaid to

_ Guarantor or its respective estate, trustee, receiver or any other party under any bankruptcy law,

state or federal law, common law or equitable cause, then to the extent of such payment or
repayment, this Guatanty and the advances or part thereof which have been paid, reduced or.

o satisfied by such amount shall be reinstated and continued in full force and effect as of the date
- such initial payment, reduction or satisfaction occurred and (b) to the extent Borrower makes a

payment or payments to Lender under the Agreement, which payment or payments or any part
thereof are substantially invalidated, declared to be fraudu]ent or preferential, set aside and/or

* required to be repaid to the Borrower or its estate, trustee, receiver or any other party under any

bankruptcy law, state or federal law, common law or equitable clause, then, to the extent of such
payment or repayment, Guarantor shall nevertheless be liable hereunder to the same extent as it
would have been if the obligations of Borrower had not been so invalidated, declared to be
ﬁaudulent or preferentlal set as1de or requued to be repmd »

Guarantor hereby waives, to the maximum extent permltted by law, all defenses available

toa surety, whether or not the waiver is spemﬁcally epumerated in thls Guaranty

All of the terms and provisions of this Guaranty shall inure to the benefit of the
successors and assigns of Lender and are bmdmg upon the respecuve successors and assrgns of
Guarantor - -
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Wlthm seven (7) days aﬁer written request therefor from Lender, Guarantor shall delrver
to Lender, or its designee, an estoppel letter from Guarantor ratxfymg and conﬁrmmg ,

. Guarantor ] obhgatrons under thrs Guaranty.

A detenmnatlon that any provision of this Guaranty is unenforceable or mvahd will not

 affect the enforceability or validity of any other provision, and any determination that the
- application of any provision of this Guaranty to any person or circumstances is illegal or

unenforceable will not affect the enforceabxhty or vahdrty of such prov1sxon as it may apply to

~any other persons or circumstances.-

No modification or amendrnent of this Guaranty will be effective unless executed by

- Guarantor and consented to by Lender in writing, and no cancellatlon of thrs Guaranty wrll be
-valid unless executed by Lender in wntmg - :

If Borrower s obligations are void or voidable due to illegal or unauthonzed acts by

* Borrower in the execution of the Agreement, Guarantor shall nevertheless be liable hereunder to -
_the same extent as it would have been if the obhgauons of Borrower had been enforceable

against Borrower

This Limited Guaranty and Indemnity Agreement is governed exclusrvely by its -

" provisions, and by the laws of the State of Maryland, as the same may from time to time exist.

Notwithstanding anyrhmg contamed herem to the contrary, the interests and rights of
Lender pursuant to this Guaranty are subject in all respects to the terms, covenants, and
limitations as set forth in that certain Subordination and Standstill Tri-Party Agreement dated as .
of April 3, 2007 among Mercantile-Safe Deposit and Trust Company, as Agent, Lender and
Borrower (the “Tri-Party Agreement”), the provisions of which Tri-Party Agreement are

- mcorporated herem by reference to the same extent as if fully set forth herein.

. [Sighat_w'e on follewingpage.] :
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_ IN WITNESS WHEREOF the undersigned has causedﬂns Limited Guara.nty and
Indemmty Agreement to be executed as of Apnl 3, 2007

'ERICKSON RETIREME,
. LLC, aMaryland limitegJ#

’ﬁami/eéa]wheggﬁ d)ent

Title: Executive Vice
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'.MEMBER INTEREST PLEDGE AGREEMENT

-~ . THIS MEMBER INTEREST PLEDGE AGREEMENT (the “Agreement”) is made

‘and entered into as of April 3, 2007,(the “Effective Date”), by ERICKSON RETIREMENT
. COMMUNITIES, LLC, a Maryland limited liability company (“ERC” or the “Pledgor™), in

favor of MSRESS I KANSAS CAMPUS L.P., a Delaware hm1ted partnership (the -
- “Pledgee”) :

. 'RECITALS

VVHEREAS Pledgee has made a loan to Kansas Campus, LLC a Maryland hm1ted

© lability company (“Borrower”), secured by a mortgage on that certain real property owned by - R

.. Borrower and located in the C1ty of Overland Park, Johnson County, Kansas (the “Property™);
. and - | : S :

W}IEREAS, subject to and upon the terms and conditions set forth in tln's Agreement

-and the Loan Agreement (the “Mezzanine Loan Agreement”), between Pledgee and Borrower, - -

. Pledgee has made the Mezzanine Loan, which together with all other capitalized terms not
defined herein shall have the meaning set forth in the Mezzanine Loan Agreement and

WHEREAS Pledgor has ‘partially guaranteed Borrower s' performance under the .
- Mezzanine Loan Agreement pursuant to that certain Limited Guaranty and Indemnity Agreement
- of even date herewith from Pledgor in favor of Pledgee (the “Guaranty™); and '

U WHEREAS Pledgor, directly or mduectly, is.the sole owner of one hnndred percent
"(100%) of the eqmty mterests of the- Borrower' and . o

WH’EREAS as a condition precedent to Pledgee makmg the Mezzamne Loan to

Borrower, Pledgor has agreed  to pledge and grant to Pledgee a security interest in the entire

. member interest in Borrower held by Pledgor cons1snng of a 100% sole member interest held by
- ERC (collectively, the “Member Interest™), in order to secure Borrower’s performance under
the Mezzamne Loan Ageement and ERC’s performance under the Guaranty

AGREEMENTS

‘ 'NOW, THEREFORE, in consrderatlon of the prem15es ‘and of other good and valuable
consrderatlon, the receipt and sufficiency. of which are hereby expressly aclcnowledged, the
part:les hereto intending to be legally bound, do hereby agree as. follows

: 1. Deﬁned Terms. Any capitalized term not otherwise deﬁned herein shall have the
o meamng given to such term i in the Mezzamne Loan Agreement.

2. Pledge. As security for (i) Borrower’s full, prompt and complete payment of
" interest, and all other amounts required to be paid by Borrower under the Mezzanine Loan
. . "Agreement when due, (ii) the full, prompt and complete performance of all other obligations of

EXHIBIT

" . USIDOCS 609940073 S E




| Case 09-37_024-sgj1'1‘ Claim 1-1 Part7 Filed 02/24/10 Desc EXthItEtO Schedule
o Page20f10 ' .

. Borrower under the Mezzanine Loan Agreement when due, and (iii) Pledgor’s full, prompt and
complete performance.of all of its obligations under the Guaranty ((i) (ii) and (iii) are hereinafter
collectively referred to as the “Obligations”), the Pledgor hereby pledges and assigns to Pledgee

‘the: Member Interest and hereby grants to Pledgee a security interest in and to the Member -

' Interest, including: without limitation, all of Pledgor’s capital accounts in and interest in the -

- income, profits, gains and losses of Borrower and of Pledgor’s right to receive distributions and
- the return of capital contributions from Borrower (collectlvely, the “Collateral™);. provided -
‘however, that the Collateral shall not include cash payments, distributions or return of capital
" . contributions or other payments by Borrower paid on, or in respect of, the Member Interest
~ (“Distributions”) so long as, ‘at the time such Distributions are-made or after giving effect to
such Distributions, (A) neither Borrower nor Pledgor is in continuing default under any of the
* Project Documents (beyond applicable notice and cure periods), (B) Borrower is not in
: continuing default (beyond applicable notice and cure periods) under the Mezzanine Loan
* Agreement dealing with any payment thereunder, (C) no other default under the Mezzanine Loan -
Agreement dealing with matters other than any payment shall have occurred and is continuing
“(beyond applicable notice and cure periods) as to which Pledgee has not waived such Event of
"Default, (D) no claim for payment or performance has been made by Pledgee against Pledgor

under the Guaranty which has not been satisfied, and (E) Pledgor has: established in favor of . -

- Pledgee, as security for the payment of the Prepayment Price under the Mezzanine Loan
Agreement, a letter of credit or other assurance or financial security, in a form reasonably
.. approved in writing by Pledgee, assuring Pledgee that the net amount of all Distributions (net of -
" amounts which are. re-contributed by Pledgor to Borfower in order to pay bona fide obligations.
~ of Borrower under the Project Documents) will be available to apply toward payment of the
Prepayment Price if and when it becomes due and payable Borrower may only make, and
Pledgor may only receive, Distributions - thch are made in accordance with the foregoing
" conditions and limitations on mak.mg Drstn'butlons free and clear of the lien and operatmn of this
. .".'Agreement. S

. 3. Financing Statement. Simultaneously with execution hereof, Pledgor authorizes .
-~ . Pledgee to file a UCC-1 Financing Statement with the State of Maryland (the “Financing - -
. Statement”) evidencing the security interest granted by Pledgor to Pledgee in the Collateral.

The Pledgor agrees that, at any time and from time to time, Pledgor will promptly execute and
* deliver all further instruments and documents, and take all further action, that may be reasonably
' necessary or desirable, or that the Pledgee may reasonably request, in order to perfect and protect -
- any security interest granted hereby or to enable the Pledgee to exercise and enforce its nghts
~ and remedres hereunder with respect to the Member Interest or other Co]lateral

4 A Remedres, Rights Upon Defaul

(8) - Upon and aﬁer the occurrence of an Event of Default, and subject to the

' prowsrons of Section 2 hereof, the Pledgee shall have the rights and remedies with respect to the
- Collateral provided for in the Uniform Commercial Code in efféct in the State of Maryland (the |

“UCC”), including the right to, without demand of performance or other demand, advertisement,

or notice of any kind (except such notice as may be specifically required by law and the notice

and advertisement requirement specified in subsection (c) hereinbelow), to or upon the Pledgor

" or any other person, forthwith realize upon its security interest in the Collateral or any part

2




Case 09-37024-sgj11 Clalm 1-1 Part 7 F|Ied 02/24/10 Desc Exhlbut Eto Schedule
T : -Page3of10 - -

thereof and forthwith sell or otherwise dispose of and deliver the Collateral or any part thereof at
public or private sale or sales, at any time or place, at such prices and on such terms (including,
but without limitation, a requirement that any purchaser of all or any part of the Collateral
purchase the Member Interest or other interests constituting the Collateral for investment and

. without any intention to make a distribution thereof) as it may deem best, for cash or on credit, or
for future delivery without assumption of any credit risk, with the right of Pledgee or any
purchaser to purchase upon any such sale the whole or any part of the Collateral free of any right
or equity of redemption in the Pledgor, which nght or equ1ty is hereby expressly waaved and
released to the extent permitted by law.

NOW The proceeds of any such disposiﬁon shall be applied as follows :

: - (@) Frrst, to the costs and expenses mcurred in connectxon therewith or
1n01denta1 thereto or to the care or safekeeping of any of the Collateral or in any way relating to

. the exercise or enforcement of the rights of the Pledgee hereunder, mcludmg reasonable
attomeys fees and legal expenses mcur.red in connect:on therewith;

4 (i) Second,. to the satisfaction of the Obhgations which are then due
and payable; S - s i

(m) Third, to the payment of any other amounts required by applicable

law; and
av) Fourth, to the Pledgor to the extent of any surplus proceeds.

(©) Any nonﬁcanon required by Section 9-611 of the UCC shall be deemed

: .reasonably and properly given if given to the Pledgor in accordance with Section 11 hereof, at

least ten (10) days before any sale or disposition of any of the Collateral. Any advertisement of

_ the sale or other drsposmon of such Collateral shall be deemed to be reasonable. if such

. advertisement is placed in a’'newspaper of general circulation in or about the location of the

- principal place of business of the Borrower at least once in each of the two (2) calendar weeks
1mmed1ate1y precedmg the sale ' - . :

S. Rgpresentatlons and Warrantles The Pledgor hereby represents warrants and
covenants to the Pledgee as follows

. ' : (a) Pledgor is a limited liability company duly orgamzed, vahdly existing and
in good standing under the laws of the State of Maryland and its address is 701 Maiden Choice
~ Lane, Baltlmore, Maryland 21228;

N (b)  Borrower is a limited liability company duly organized, validly existing
. and in good standing under the laws of the State of Maryland, and is qualified to do business in
the state in whrch the Property is located;

. (c) This Agreement has been duly executed and delivered by the Pledgor and
is a vahd and bmdmg obligation of the Pledgor enforceable against 1t m accordance with its
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terms, subject to the effect of any. apphcable bankruptcy, msolvency, reorgamzahon, moratonum
or srmr]ar Iaws affecting the rights of credrtors generally; :

d) Pledgor is the sole holder of record and the sole beneficial owner of the

.:Member Interest free and clear of any liens, warrants, calls, security interests, options,
. encumbrances or other charges thereon ‘or- affecting title thereto, except the security interest

created by this Agreement and perfected by the filing of the Financing Statement and the security
interest therein granted to- the Construcnon Lender pursuant to the Constructron Loan
Documents - S

(c) Pledgor has full legal power and nght to p]edge and grant the secunty

: mterest conveyed hereby in the Collateral and every part thereof; the making of such pledge and

~ the granting of such security interest do not violate the provisions of any law, regulation,

. contract, agreement, restrictive covenant or legend, order of court, corporate charter or bylaw, .
stockholders agreement or other instrument binding upon it or any part of the Collateral; and no

consent or approval of any governmental body or regulatory aut.borrty, or any secunhes
exchange, was or is necessary to the validity or effectiveness thereof;

(t) The issuance of the Member Interest has. been: duly authorized and the

Member Interest is valrdly issued, fully paid and nonassessable;

(e All corporate actions or other actions or consents pecessary to authorize

- and eﬁ'ectnate the terms of th1s Agreement on behalf of Pledgor have been talcen or obtamed

(h) | Pledgor will not (1) suffer or permrt any amendment or modification of the

B operanng agreement of the Borrower without the prior written consent.of Pledgee (which

consent may not be unreasonably withheld, conditioned or delayed); (ii) without the prior written .

_-consent of Pledgee, assign its rights to control Borrower or permit any other person to control
Borrower; or (iii) waive, release or compromise any rights or claims that Pledgor may have.

agamst any other party whrch arise under the operahng agreement of the Borrower'

) The Member Interest is not an interest whrch is dealt in or traded on
securities exchanges or in securities markets, the terms of Borrower’s operatmg agreement do
not expressly provide that it is a security governed by Article 8 of the UCC, nor is the Borrower

- tegistered as an investment company under the federal investment company laws, and the

Member Interest is not held in a securities account and is not certificated. Pledgor, ) long as

this Agreement is in effect, will not certificate the Member Interest.

6. Preservatron of Collateral. The Pledgor will pay promptly when due all taxes,

~ assessments and governmental charges and levies upon or against the Collateral, in each case

before the same become delinquent and before penalties accrue thereon, unless and to the extent
that the same are being contested in good faith by appropriate proceedings.  The Pledgee may, at -
its option,. make any payments or take any other action it may reasonably deem necessary or

 desirable to cure any default by Pledgor pursuant to the terms of this Agreement, to remove or
* discharge any liens, attachments or levies against or upon the Collateral, whether voluntary or

involuntary, or otherwise to conserve, protect or further perfect its interest in the Collateral. The

4
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Pledgor shall, promptly upon demand, reunburse the Pledgee for all such advances or expenses

' -mcurred by the Pledgee..
| 7; No Further Transfer or Encumbrances Except as permltted by the express terms

of the Mezzanine Loan Agreement, the Pledgor hereby covenants and agrees that it shall not sell,

. convey or otherwise dispose of any of the Collateral, nor create, incur or permit to exist any
- pledge, mortgage, lien, charge, encumbrance or any secunty interest whatsoever with respect to
~ any of the Collateral or the proceeds thereof. The Pledgor further covenants and agrees that it

shall not consent to or approve the issuance of any additional Member Interest in Borrower or the

~merger of Borrower with any other entity, except (i) where the issuance is not prohibited by the -

express terms of Mezzanine Loan Agreement and where the issued interests or entrusts in the
entlty surviving the merger, is subject to the lien created under this Agreement, and (ii) any
issuance of member interests in Borrower to a non-equity member as provided in Borrower's
organizational documents copies of which have been provxded to.Lender. Without in any way
limiting the foregoing, unless and until Borrower exercisés the Purchase Option set forth in the
Mezzanine Loan Agreement and pays Pledgee all amounts due in connection therewith, Pledgor
may not elect to or voluntarily sell~or in any manner convey the Member Interest. -

8. Voting Rxgl_lt Notw1thstand1ng anything herein to the contrary, unless and untl.l

~ an Event of Default occurs and is continuing, and the Pledgee forecloses upon the Collateral in

accordance with this Agreement, the Pledgor shall have the right to exercise its voting and other
rights with respect to the Member Interest and Pledgor shall have the right to receive
Distributions, but only under and subject to the terms, conditions and limitations applicable to ,

~ Distributions as set forth in Section 2 above. Notwithstanding the foregoing sentence, upon the

occurrence and during the continuation beyond applicable notice and cure periods.of (i) an Event
of Default under the Mezzanine Loan Agreement or (ii) a claim.by the Pledgee under the
Guaranty which has not been satisfied, the Pledgee shall be entitled to-exercise any arid all rights -
of conversion, exchange or subscription or any -other similar rights; privileges or options .

. . pertaining to the Collateral as if it were the absolute owner thereof, including, without limitation,
.~ the right to exchange, at its discretion, any and all of the Collateral upon the merger,

consohdanon reorganization, recapitalization or other readjustment of the Borrower or, upon the
exercise of any such right, privilege or option pertaining to the Collateral, and in connection

+ therewith, to deposit and deliver any and all of the Collateral with any committee, depositary,
" . transfer agent, registrar or other. demgnated agency upon such terms and conditions as the

Pledgee may determme

10 Duty of Pledgee. The Pledgee may take any action set forth in thlS Agrecment_

" without liability to the Pledgor (except for Pledgee’s own gross negligence or willful
. misconduct), Borrower or any other person, except to account for property actually received by

it, but the Pledgee shall have no duty to exercise any of such rights, privileges or options and-
shall not be responsible for any failure to'do so-or delay in so doing. The Pledgee’s only duty
with respect to the Collateral shall be to exercise reasonable care to assure the safe custody of the
Collateral, and the Pledgee shall be relieved of all responsiblhty for the Collateral upon dehvery'
or proffer of dehvery of the Collateral to the Pledgor
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11, Costs. The Pledgor shall pay on demand all costs and expenses (including

: _reasonable attorney’s fee) incurred by and on behalf of the Pledgee incident to any collection; -
~ servicing, sale, disposition or other action taken by the Pledgee with respect to the Collateral or
any portion thereof following the occurrence and during the continuance of an Event of Default;

- - provided, however, that this Agreement shall in all respects be nonrecourse to Pledgor and
~ Pledgee shall look only to the Member Interest to satisfy any liability of Pledgor hereunder. '

- 12, Notices‘

| (a) Any and aIl notices, demands consents approvals offers electlons and
other communications required or permitted under this Agreement shall be deemed adequately

* given if in writing and the same shall be delivered either in hand, or by mail or Federal Express
. or similar expedited commercial carrier, addressed to the recipient of the notice, postpaid and
- registered or certified with return receipt requested (1f by maJI), or thh all freight charges

prepa1d Gf by Federal Express or 51m1]ar carrier):

(b) All notices reqmred or pemntted to be sent hereunder shall be deemed to
have been given for all purposes of this. Agreement, upon the date of receipt or refusal, except

. that whenever under this Agreement a notice is either received on a day which is not a business
_day oris reqmred to be delivered on or before a specific day which is not a business day, the day

of recexpt or requlred delivery shall automatically be extended to the next busmess day

(o All such nonces shall be addressed

. Ito Pledgee: 'MSRESS m Kansas Campus, L.P-.

c/o Morgan Stanley US RE Investing Division
- 1585 Broadway, Floor 37 '
.. New York, NY 10036.
.-Attn: Andrew S. Bauman
Phone: (212) 761-4468
Fax: (212) 761-0253

With a copy to: Wilmer Hale LLP = .~
- 100 Light Street — Suite 1300
- Baltimore, Maryland 21202
" Attn: Mark Pollak, Esq.
~ Phone: (410) 986-2860- . -
Fax: (410) 986-2828
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" IftoPledgor. . Erickson Rehrement Communities, LLC -
S ~ . 701 Maiden Choice Lane , .
Baltimore, Maryland 21228
 Attn: General Counsel
Phone: (410) 402-2350 -
Fax: (410) 402-2348

By notice given as herein prowded, the parties hereto and their respectwe successors and
. assigns shall have the right from time to time and at any time during the term of this Agreement
* . to change their respective addresses effective upon receipt by the other parties of such notice and
" ‘each shall have the right to speclfy as its address. any other address thhm the Umted States of
- America, " - ‘

13.  Entire Agreement. This Agreement contains the full understanding 6f the Piedgor
. and the Pledgee in respect of the pledge of the Collateral, and may not be amended or otherwise
modlﬁed except in a writing duly executed by the Pledgor and the Pledgee

. - '14. Waiver. The failure by either party to insist upon or to enforce any of its rights
hereunder shall not constitute a waiver thereof Any waiver shall be in wnung and SJgned by the

L _party grantmg the wmver

15.  Exercise of Riphts. All nghts remedies and powers of the Pledgee hereunder are

irrevocable and cumulative, and not alternative or exclusive, and shall be in addition to all other

" rights, remedies and powers given hereunder or in or by any other instrument or any law now
: ex15tmg or hereafter made or enacted : .

16. Severability. If any term, covenant or condltlon ‘of thls Agreement, or the
application thereof to any person, shall be invalid or unenforceable, the remainder of this .
Agreement or the application of such term, covenant or condition to persons or circumstances
otheér than those to which it is beld to be invalid or unenforceable shall not be affected thereby,
and each term shall be valid and enforceable to the fullest extent permitted by law.

. 17.  Termination. This Agreement shall terminate upon the earlier to occur of (i) the |

termination of the Mezzanine Loan Agreement and perfonnance in full of the Obligations, or (ii)

Pledgor’s transfer of its interest in the Borrower or in the Mezzamne Loan Agreement pursuant
" to Article 14 of the Mezzanine Loan Agreement. :

18 ‘Binding Nature of Agreement. Thls Agreement shall be hmdmg upon Pledgor
and Pled gee and their respectlve successors and assigns.

. 19.. Construchon. When used herein, the singular may also refer to the plural and vice
~versa; and the use of any gender shall be applicable to all genders. Headings in the Agreement
are for purposes of reference only and shall not limit or otherwise affect the meaning hereof. .




. m s - mi————ad ek

Case 09-37024-sgj11 Claim 1-1 Part 7 Filed 02/24/10 Desc Exhibit E to Schedule

Page 8 of 10

' 20. Govemmg Laws ' This Agreement shall be governed by and construed in
accordance with the laws of the State of Maryland.

21. Countmarts This Agreement may be executed in any number of counterparts '

. each of thch shall be an original, but all of which together shall constltute one. mstrument.

22, - Legend. Not\mthstandmg anythmg contamed herem to the contrary the interests

and nghts of Lender pursuant to this Agreement are subject in all respects to the terms,
covenants, and limitations as set forth in that certain Subordination and Standstill Tn-PaIty

- Agreement dated as of April 3, 2007 among Mercantile-Safe Deposit and Trust Company, -

Pledgee and Pledgor (the “Tri-Party Agreement”), the provisions of which Tri-Party -
Agreement are incorpprated herein by reference to the same extent as if fully set forth herein.

* [Signatures on fol[bWing pages.]
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EXECUTED AND ACKNOWLEDGED by the undersxgned as of the day and year ﬁrst .

' wntten above

PLEDGOR' h

: ERICKSON RETIREMENT C 7
" LLC,a Maryland Inmted lighjlig

' Name Gdetdt. Diidty

" Title: Executive Vice Preside

[SIGNATURES CONTINUE ON NEXT PAGE] -
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'PLEDGEE:
- MSRESS III KANSAS CA.MI’US LP.,a Delaware
limited partnershlp : :
‘ By MSRESS III Kansas Campus GP, LLC

M/&%‘_’ . (SEAL)

Name: Andrew Bauman
: T1tle Vice Pres1dent

10
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UCC FINANCING STATEMENT .
FOLLOW INSTRUCTIONS (front end back) CAREFULLY
A. NAME & PHONE OF CONTACT AT FILER [optional]

B. SEND ACKNOWLEDGMENT TO: (Name and Address)

—-"

Pamma A Berkey

Wilmer Cutler Pickering Hale and Dorr LLP
100 Light Street, Suite 1300

Baltimore, Maryland 21202

R I THE ABOVE SPACE IS FOR FILING OFFICE USE ONLY

1. DEBTOR'S EXACT FULL LEGAL NAME inserl onfy pna debier nama (1n ot 1b) - do not abbreviets or combine namu
_ [f5-ORGANZATION'E NAME )
Erickson Rstirement Commutuh es,. LLC

" OR (R INGVIGUALS TAST NAME - ] T [WIDDLE NAVE

. "7 MAWING ADRESS — — e — — STATE |FOSTALCO0E — _
701 Maiden Choice Lane- . o Balhmom ) - . | MD {21228 ) | USA

'm.rAxmﬂ: saNOR_Em AODUINFORE |16, TYFE OF ORGANIEATION - | 1JURISOICTION OF DRGANZATION 70. ORGANIZATIONAL 1D #, H &y A ‘
. onsmmle LLC . x Marylind ‘ .| W04550497 I me

DEBTGR
. 2. ADDITIONAL DEBTOR'S EXACT FULL LEGAL NAME -insert only ona dablar neme (22 ar 2h) - do not nbbnvlutu orwmhinn names

l?ﬂ. ORGANIZATIDN'S NAME

OR 25 INDIVIGUAL'S LAST NAME - i . WIDDLE NANE

25 MAILING ADDRESS : . —leav - ' STATE |POSTAL CODE

. TIADF SENOREN "~ [ADDLINFG RE |26, TYPE OF CHGANZATON z.:umémcnqn OFORGANLZATION - 28-ORGANIZATIGNAL 10, W any :
m——t

CRGANZATION
DEBTOR ( | R -1

'3, SECURED PARTY‘S NAME {or NAME of TOTAL ASSIGNEE of ASSIGNOR S/P) - Insert onty poe securog party name (3s of :m)
33, ORGANZATION'S NAME R . K

MSRESS I Kansas Campus, LP. : . .
R I35, INDIVIDUALS GSTRAME ~ T[St RANE ) ; WIDDLE NAME : SUFFI

32 MAIING ADDREB — — G —— [ FosTAL o ComNTRY
1585 Brondway, Floor 37 (c/e A Bauman) . - |- NewYork - NY | 10036 . | USA

4. This FINANCING STATEMENT covers the (ollowing collaleral; : '
All of Debtor’s member interest in Kansas Campus, LLC, a Marylnnd limited ligbility company ("KC") including thhout
hmxtat:on, all of Debtor's capital accounts in'and interest in the income, profits, gains and losses of KC and of Debtor's right to

receive distributions and the return of capitel contributions from KC as pledged pursuant to that certam Member Interest Pledge
Agreement, deted as of Apnl 3, 2007 by Debtorin favor of Secured Party. .

5. ALTERNATIVE DESIGNATION (If nppllnnble] LESSEE/LESSOR CONSIGNEE/CONSIGNOR BAILEE/BAILOR SEULER/BUYER - AG. LIEN NON-UCCFILING
) B 1480 [0 nmml(nrmnmuﬂ)lmt ‘on Debiors,

HCK 10
ESI;A'IT RECORDS,  Attach Addandum it aunnmhlu! 7'[AD£rTIONAL FEE] 102“000“ All Oabtors Debtor 4 Debior 2
-8, OPTIONAL FILER REFERENCE DATA t. . ]

FILING OFFICE COPY — N_ATIONAL UCC FINANCING STATEMENT (FORM UCC1) (REV. 07/28/88) ) EXHIB'T

F
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UCC FINANCING STATEMENT
FOLLOW INSTRUCTIONS (front and back) CAREFULLY

A. NAME & PHONE OF CONTACT AT FILER [optlanal]

B. SEND ACKNOWLEDGMENT TO: (Nama and Address) . ] o ) o '
Patricia A. Berkey - . . N E o

Wilmier Cutler Pickering Hale nnd Dorr LLP

. 100 Light Street, Suite 1300 .

‘Baltimore, Maryland 21202 -

- : ' ' | THE ABOVE SPACE IS FOR FILING OFFICE USE ONLY
1. DEBTOR'S EXACT FULL LEGAL NAME - insertonly ana debtor iame (1a or 1b) - do not abbroviais or combine namss

—

[10, ORGANIZATIONS NAME
Kansas Campus, LLC , .
OR (75, INDVIDUALS LAST NAME — —{FRET NANE - ] WIno| SUFFIX
= VALNG ADORESS — ' ; — oY , ETATE |FOSTALGODE . |COUNTRY
701 Maiden Choice Lane. C ' Baltimore ' : MD (21228 . | usa
T3 7AXID# ESNOREN gggmuwps GF GRGANIZATION - M. JURISDICTION OF ORGANIZATION 10. ORGANIZATIONAL 1D #, U any —
Semon | LLC .| Maryland - | W10747368 : Dm

2, ADDITIONAL DEBTOR'S EXACT FULL LEGAL NAME - Inseri anly png debtor noms (20 or 2b) - do not nbbraviois or combine nemes
2n, ORGANIZATION'S NAME

OR | NENTGUATS CAST NAWE , - ) TFRET M ) WGHLE NAME BUFFIX
* "Z& MAILING ADDRESS : —cav ' : STATE |POSTAL CODE COUNTRY
ZATAKTO% EENOREN |ADDLINFORE |26, TYPEOF CRGANEZATIGN |2 JURISDICTIONCF GRGANIZATIC 2y ORGANZATIONAL DA, Tahy
ORGANIZATION . ' L
DEBTOR | ’ | | ‘ - : ONE -
3. SECURED PARTY'S NAME (or NAME of TOTAL ASSIGNEE of ASSIGNOR S/P) - Insart unly ona d party name (3a or 3b) - C
30, ORGANIZATION'S NAME i .
MSRESS III Kansas Campus, L. P . .
- OR 35 NOVIGUAL'S LAST NANE - [FIRST NAME _ TIDOLE NAME BUFFIX
o MAILING FODRESS : : Tew . - T [STATE 'PqéTAL CGDE ~{COUNTRY
1585 Broadway, Floor 37 (c/o A. Bauman). ~ New York o | NY |[10036 -~ USA

—

4. This FINANCING STATEMENT covers the [cllowing collalerall -

All of Debtor's right, title and interest to the contracts and agreements lxsted on Exhibit A attnched hereto together with any and
all rxghts of Debtor thereunder mcludxng but not limited to, any accounts, reserves, credits, escrows, retainage and/or other rights

- to receive any payments or other sums in connection therewith, os pledged pursuant to that certain Pledge Agreement dated es of -
April 3, 2007, by Debtor i in favor of Secured Party.

5. ALTERNATIVE DESIGNATION {H ) LESSEENLESSOR CDNSlGNEEICdNSIGNOR - |BAILEE/BAILOR SELLERVBUYER AG, LIEN NON-UCCFILING -
 FINANUGING M |1 rd 0) In Gie.K .heck 10 [¥] BO!(6
6. This FINARG ‘STATE =N (6 0 ba uied [iof retord) (of racoraed) Ia the. , Lhecl ] on 01 (5) AllDeblors Deblor1 Oeblor2

EETATE RECORDS, . Aftach Addendum f poolicabls] ADDITIDNAL F_Eg fontional]
8. OPTIONAL FILER REFERENCE DATA . N )

FILING .OFFICE COPY — NATIONAL UCC FINANCING STATEMENT (FORM'UCC1 }(REV. 07/20/98)
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UCC FINANCING STATEMENT
FOLLOW INSTRUCTIONS {front and back) CAREFULLY
A. NAME & PHONE OF CONTACT AT FILER [optlonal]

{B. SEND ACKNOWLEDGMENT TO: (Name and Agdress)

Putncla Am Berkey

Wilmer Cutler Pickering Hale nnd Dorr LLP
100 Light Street, Suite 1300

Baltimore, Maryland 21202

Lo Sl , I THE ABOVE SPACE 1S FOR FILING OFFICE USE ONLY
A N DEBTOR'S EXACT FULL LEGAL NAME - inser only gnn deblor name (1n ot 1b)- do not nbbmvlulu or combine nemen

72, GRGANIZATION'S NAME
,Kansas Campus, LLC

5. INDIVIDUAL'S LAST NAME _ T T RReTRAE —[WIOBLE NAME

1e. MALLING ADDRESS . . . . T . . cy E— ETATE |POSTAL CODE

* 701 Maiden Choice Lnne o : - Baltimore : MD (21228

. 1A TAXID¥ SSNOREIN |ADDLINFORE l“B. TYFEOF ORGANIZATION |11, JURISDICTIONOF ORGANIZATION . 10. ORBA NIZATIONAL ID #,ITany .
SEmon V) LLC | Marylnd - | W10747368 - e
2. ADDITIONAL DEBTOR'S EXACT FULL LEGAL NAME inseri only gng deblor neme (2: or 2b) - do no) shbreviule or combing names ) -

28, ORGANIZATIQN'S NAME .

25, INDIVIDUAL'G LAET NAME " : — ' [WiBOLE NANE

. “Zo MAILING ADDRESS - i T [chY . —|STATE _|POSYAL CODE

20,TAX1D#: SSNOREIN |ADDUINFORE | 2o VVPE oF oaemmmn 21, JURISOICTION OF ORGANIZATION 2g. ORGANIZATIONAL ID #, ifany
: ORGANRZATION . i ) . . . A ) D«
oestoR | o L : | g
N SECURED PARTY'S NAME (or NAME of TOTAL ASSIGNEE of ASSIGNUR SP)- hsen mly oo secured party name (30 or ab) ]
.30 ORGANRATION'S NAME .

. MSRBSS IIT Kansas Campus, L.P S _ _ . )
ORI INDIVIDUAL'S LAST NAME _ : JFIRST NAME - - ~ [MIODLE NAME i SUFFIX

T MAILIG ADORESS ' — S 7 TN T
1585 Broadway, Floor 37 (c/o A. Bauman) _ NewYork *~ - =~ |NY [10036 . USA -
-.4 T FINANCING STATEMENT covers the folowing eolalerals - . -

All assets of Debtor which are now or hereafter located on.or afﬁxed to certain real estate owned by Debtor in Overland Park,
* Johnson County, Kansas, which is more particularly described on Ex}ubnt A attached hereto and mcorpomted by reference
herem, or which conshtutes ﬁxtures under upphcable law,

§. ALTERNATIVEDESIGNATION]IT plicable):} |LESSEEALESSOR CONSIGNEE/CONSIGNOR BAILEéIBAILOR SELLER/BUYER. AG. LIEN NON-UCCFLING * -

ni6 FINANGING MENT 15 10 ba fiied [tor recoro) {oF re the REAL Chech (o ) on Ublor(s)
5 |I ESTATE RECDRDS . Allach Adsandum ' - ! =), lll annllcabla £ IADDITIONAL FE| _lontionall All Dabtors Debtar 1 Debtor 2

8, OPTIONAL FILER REFERENCE DATA
File with: Land Records of Johnson County, Kansas

~ FILING OFFICE COPY — NATIONAL UCC FINANCING STATEMENT (FORM UCC1)(REV. d7129198)
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" PARCELY:

IRZH and Tract A, ERC Campus, Second Plat, a subdivision In the City of Overland Park, Johnson County,
nsas. . o : .

PARCEL2: - A ' . e
A non-exclusive easement for vehicular and pedestrian traffic, ingress and egress overdriveways and vehicular

gg&king areas as provided in the Instrument [abeled "Access Easement Agreement” filed in Book 8124, Page

. PARCELZ: .

A perpetual access easement for vehicular and pedestrlan traffic access, Ingress and egress,ovef and acros§

that area provided In .the instrument labled "Access Easement (option 1) filed in Book 8171, Page 332,
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UCC FINANCING STATEMENT .
FOLLOW INSTRUCTIONS (front end back) CAREFULLY
. |A NAME & PHONE OF CONTACT AT FILER [opllonal]

B. SEND ACKNOWLEDGMENT TO: (Nams and Address)
Putncm Ann Berkey. .
Wilmer Cutler Pu:kenng Hale und Dorr LLP

100 Light Street, Suite 1300
Baltimore, Maryland 21202

. o ) C I THE ABOVE SPACE IS FOR FILING OFFICE USE ONLY

1. DEBTOR'S EXACT FULL LEGAL NAME - lnsen nnly one debior name {10 or 1b) - do nm::hhrnvinla or combina namas
. 1a. ORGANIZATION'S NAME

Kansas Cempus, LLC

CR 75, NDIVIDUAL'S LAST NARE .- . [FIRSTRAWE ' ~[MIDDLE NAME SOFF

T MAILING ADDRESE ™ — . oy T —[STATE |POSTALCODE  |COUNTRY
. 701 Meiden Choice Lane ) . Bnlumore MD 21228 ' USA
1d. TAX ID UZ SSN OR EIN AQDL INFORE I‘la TYPEOF ORGANIZATION - | .JURISDICTION OF ORGANIZATION 1g ORGANIZATIONAL 1D #."any

Seson "y LLC. .| Maryland | W10747368 ' Dm

2. ADDITIONAL DEBTOR'S EXACT FULL LEGAL NAME - inser only ang dehior nams (2a or 2h) - do not abbreviate or combine nemes
28. ORGANRZATION'S NAME

- OR BE INDIVIDUAL'S LAST NAME _ ‘ T [FIRST NAME WIDOLE NAME

2e, MAILING ADDREES . jeny o ETATE |POSTAL CODE

20,TAXID#: SSNOREIN |ADDL INFORE |zmw=s OF oaemzmon 2, JUNISDICTION OF GRGANIZATION 2g. ORGANIZATIONALID %, Hony - .
X ORGANIZATION ) . o . o R . EL
DEBTCR | - . | - . 1 . . oNE
3. SECURED PARTY'S NAME (or NAME of TOTAL ASSIGNEE of ASSIGNOR slP; - insert only one sécurad perly noma (3n or 3b) )

 [35. ORGANIZATION'S NAME
MSRESS I Kansas Cnmpus, LP.

3b. INDIVIDUAL'S LAST NAME L FIRST NAME ] . MIDDLE NAME . SUFFIX

ac.MAn.wemnnsss : — — [ — “ISTATE |POSTAL CODE .. COUNTRY
1585 Brondway, Floor 37 (c/oA Bauman) New York ' , ’ NY 10036 Jusa

" 4, This FINANCING STATEMENT covers the foowing collateral;
. All assets of Debtor which are now or hereafter located on or affixed to certmn renl estate owned by Debtor in Overland. Purk.
Johnson County, Kansas, which is more particularly described on Exhibit A attached hereto end mcorporated by reference
- herein, or which constitutes ﬁxtures under applicable law. .

8. ALTERNATIVE DESIGNATION {il app ) ILEéSEEAESSOR I CONSIGNEE/CONSIGNOR BAILEE/BAILOR SELLER/BUVER AG.LIEN - NON-UCCFILING
|5 (0 b8 $gd |ior record) (or recorea) in the Linack 1o L on Ueblor(s, -

5. ﬂA\TE RECOROS. _ Attach Addendt ‘ ) f npolieablel JADDITIONAL FE! !nnﬂl l| q All Deblors Oebtor 9 r]]beblor!
B. OPTIONAL FILER REFERENCE DATA . " " "

FILING OFFICE COPY — NATIONAL UCC FINANCING STATEMENT (FORM UCC1) (REV. 07129)98)
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PARCELS:
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-':'_Page.BQfG o .

"PARCELT: o R o
Lot 1 and TractA, ERC Cammpus, Second Plat, a subdivision in the City of Overland Park, Johnson County,

.Kansas.

PARCEL2: ~ = - I — .
A non-excluslve easement for vehicular and pedestrian traffic, Ingress and egress overdriveways and vehicular

. gg:r;klng areas as provided In the instrument {abeled "Access Easement Agreement"” filed In Book 8124, Page

A perpetual access easement for vehicular and'pedégtrlah traffic éccgss. Ingress and egress, b\'/ér énd ahros; . '

* that area provided in the instrument labled."Access Easement (optlon 1) filed in Book 8171, Page 332.




Northern District of Texas
Claims Register

09-37024-sgj11 Kansas Campus, LLC
Judge: Stacey G. Jernigan ~ Chapter: 11 '
Office: Dallas ' Last Date to file claims: 02/28/2010
Trustee: Last Date to file (Govt):

Creditor: (13027259) Claim No: 1 Status:

MSRESS IlI Kansas Campus, |;Original Filed - ||Filed by: CR

“JJILLC " ||Date: 02/24/2010 . |{Entered by: Knapp, Bradley
¢/o Andrew Bauman/Matthew ||Original Entered  ||Modified:

Summers - Date: 02/24/2010
Ballard Spahr LLP, 300 E '
Lombard 18 Fi

Baltimore, Maryland 21202 -
410-528-5679

Secured claimed: $28260000.00
Total ‘ claimed: $28260000.00

History: : :

Details  1-1 02/24/2010 Claim #1 filed by MSRESS III Kansas Campus, LLC, total amount claimed:
_ $28260000 (Knapp, Bradley )

IDescription: (1-1) Real Estate/Other ‘ ‘ ]

\Remarks: ) o |

Claims Register Summary

Case Name: Kansas Campus, LLC
Case Number: 09-37024-sgj11
. Chapter: 11
Date Filed: 10/19/2009
Total Number Of Claims: 1

“Total Amount Claimed”Total Amount Allowed

|

| Unsecured ” _ : H
| Secured |  $2826000000 ||
| ‘ _
|

Priority ” ”
Unknown ” A ” '

|Administrative" ”
| Total ||  $28260000.00 |




