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Schedule to Proof of Claim

In re: Erickson Retirement Communilies, LLC, etal.
Case No. 09-37010 (Chapter 11) (Jointly Administered)

In re: Columbus Cdmpus; LLC
Case No. 09-37019 (Chapter 11)

United States Bankruptcy Court for the Northern District of Texas .
Creditor Wmdsor OH Holdmgs, LLC (‘Wi mdsor”)

This Schedule supplements the information stated in- the accompanymg Proof of Claim
-and shall constitute part of the Proof of Clmm ,

L Basis for the Claim

On or about April 16, 2008, Debtor Columbus Campus, LLC (the “Columbus Deb'tor"),-
executed and delivered, among other things, a Promissory Note, a Loan Agreement, and a’
Mortgage, Assignment of Rents and Leases, Security Agreernent' and Fixture Filing (the
“Mortgag "), pursuant to which Windsor provided mezzanine financing to the Columbus Debtor
in the original principal amount of $21,350,000, which financing was secured by, inter alia, a
subordinate lien on approximately 85.547 acres in Hilliard, Ohio upon which the Hickory Chase
Retirement Community was to be constructed. True and correct copies of the Promissory Note,
the Loan Agreement, and the Mortgage are attached hereto as Exhibits A, B, & C, respectively,
and incorporated herein by reference. The Promissory Note, the Loan Agreement, and the
Mortgage, together with all other documents evidencing, documenting, perfecting, or concerning

* the indebtedness owed by the Columbus Debtor and ERC (as hereinafter defined) to Windsor are
bereinafter referred to collectively as the “Loan Documents ? .

'Erickson Reﬁrement Communities,’ LLC (“ERC”), executed and delivered a Limited
Guaranty and Indemnity Agreement dated April 16, 2008 (the “Guaranty™), in favor of Windsor
. by which it guaranteed the full and prompt performance .of all obligations of the Columbus
" Debtor to Windsor. A true and correct copy of the Guaranty is attached bereto as Exhibit D and
incorporated herein by reference. ERC pledged its member interest in the Columbus Debtor to
Windsor as security for the obligations of the Columbus Debtor under.the Loan Documents and
ERC'’s obligations under the Guaranty pursuant to a Member Interest Pledge Agreement dated
April 16, 2008. True and correct copies of the Member Interest Pledge Agreement and related
UCC financing statements are attached hereto as Exhibits E & F respecuvely, and mcorporated ‘
herein by reference :

‘ On or about October 19, 2009 (the “Petition Date™), ERC, the Columbus Debtor, and
certain of its affiliates and subsidiaries (collectively, the “Debtors“) filed voluntary petmons for
rehef under Chapter 11 of the Bankruptcy Code. -

DMEAST #12144193 vi
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Prior to the Petition Date, the Columbus Debtor defaulted under the Loan Documents by
virtue of, among other things, its failure to make payments to Windsor as and when due. Asa
result of these defaults, as of the Petition Date, the Columbus Debtor and ERC are obligated to
pay the sum of $21,350,000.00 plus interest in the amount of $2,901,820.83 to Windsor.

..  Calculation and Classification of the Claim

. As of October 19, 2009 (the “Petition Date”), the indebtedness owed by Debtors
Columbus and ERC to Windsor under the Loan Documents was the amount of $24,251,820.83,
.consisting -of principal in the amount of $21,350,000.00, and accrued, unpaid interest in the
- amount of $2,901,820.83, together with accrued, unpaid indebtedness of Debtors Columbus and
'ERC to Windsor, both absolute and contingent, existing prior to the commencement of the
Chapter 11 case, together with all fees, commissions, attorneys' fees, and other costs and
“expenses, accrued and accruing with respect thereto and provided for in the Loan Documents.

The claim is secured by a subordinated perfected security interest in and ﬁens -against
substantially all of the Columbus Debtor’s property and ERC’s member interest in the Columbus
Debtor. . s _ ' . '

Under the Guaranty, ERC also is liable for the full amount élaiméd herein.
"I Notices | |

All notices concerning this claim and/or any objections to this claim should be served on
- . all of the following: - S :
N ' Windsor OH Holdings, LL.C .

c/o Leigh T. Howe .
‘Windsor Healthcare Equities, LLC

. 7312 Parkway Drive -
Hanover, Maryland 21076

-and-
. Matthew G. Sumimers, Esquire
' Ballard Spahr LLP

300 E. Lombard Street, 18® Floor
Baltimore, Maryland 21202

DMEAST #12144193 vi E _ 2
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IV. Reservation of Rights

Windsor reserves the right to amend this proof of claim to include amounts not stated

above, including, without limitation, costs, expenses, attorneys’ fees, and any other charges or

~ amounts due, as appropriate, under applicable bankruptcy and non-bankruptcy law. Windsor
reserves all of its rights and remedies, including, without limitation, the right to amend this proof
of claim to include additional charges, adjustments and the like, due and payable under the Loan
Documents and Guaranty, as the same become quantified, known or available. Windsor further

. reserves the general right to amend, supplement, or modify this claim (including, but not limited
to, the classification and amount of the claim asserted herein). Windsor further reserves the right
to file requests for payment of administrative expenses or other claims entitled to priority. :

The filing of this Proof of Claim is not: (a) a waiver or release of Windsor’s rights against
- any person, entity or property; (b) a consent by Windsor to the jurisdiction of the Bankruptcy
Court with respect to any matter other than the subject matter of this claim; (c) a consent by
Windsor to any proceedings commenced in this case or otherwise involving Windsor; (d) a
waiver of the right to withdraw the reference, or otherwise to challenge the jurisdiction of this
‘Court, with respect to the subject matter of this claim, any objection or other proceedings in this
case against or otherwise involving Windsor; or () an election of remedies. B

DMEAST #12144193v1 ' 3
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- PROMISSORY NOTE
Baltlmore, Maryland

$21,350,000.00 o | o Aprll 16, 2008

| 'FOR VALUE RECEIVED, the_ mdemigned, 'C.JOLUMBUS..' CAlVIllUS,'.-l,LC, a
Maryland limited liability company having a alaillng address &t /o Erickson Retirexhent
' Commumtles, LLC, 701 Maiden Choice Lane Baltimore, Maryland 21228 (“Borrower")
pronuses to pay to the order of WINDSOR OH HOLDINGS LLC a Delaware limited hablhty ;
company, at 1ts ofﬁce at c/o Windsor Healthcare Equities, LLC 312 Parkway Drive, Hanover,
: Maryland 21076 (the payee and each successor holder of this Note bemg herein called'
. “Lender"™) or to such other person or at such other place as' Lender ‘may from tlme to txme
‘. desxgnate in wntmg, the prmcxpal amount of Twenty-One Million 'I'hree Hundred Flfty'
Thousand and 00/100 DOLLARS ($21,350,000. 00) w1th mterest ﬁ'om the date hereof payable
in arrears at an annual rate of ﬁﬁeen percent (15%), calculated on the basxs of a three hundred
sixty (360) day year but accrumg on the unpald principal balance for the actual number of days
| _ elapsed A
Pnnclpal and mterest ewdenced by this Promssory Note shall be paxd as follows
a Commencmg on the first day of May, 2008 and conhnumg on the first day of each
successive month untll the Matunty Date (heremafter defined), interest only at the rate set forth
gbove shall be paid upon the pnnctpal balance outstandmg | -
b.' The entire pnncnpal balance and interest thereon shall in any event be due and
payable on May 1, 2013 (the “Matunty Date’ .
If any mstallment of prmc1pal or interest or both is not pald on the date on which such

mstallment becomes due and payable and such faJlure continues for a penod of five (5) days,

EXHIBIT

A
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there shall also be 1mmedrately due and payable an admtmstratrve late: charge of five percent
(5%) of the amount of such payment In addition, such past due payment shall bear interest at
“.the maximum interest rate then allowable under the ]aws of the State of Ohro provzded
-however that such interest rate shall’ not exceed a max1mum rate of twenty percent (20%) per
annum (the “Default Interest Rate”) Fol]owmg an Event of Default, lf Lender elects to
accelerate payment of the - mdebtedness pursuant to Section 24.2 of the Loan Agreement
(heremaﬁer deﬁned), the Make-Whole Amount shall be due.
At the ophon of Lender the enttre mdebtedness evrdenced by this Note shall become .
immediately due and payable wrthout notice or demand upon the occurrence at any time of any .
- of the _followmg events of default (each an “Event of Default”): (1) failure to pay to Lender in
. full .any principal or mterest and such farlure contmues for a period of ﬁve (5) days or default of
. Borrower -or any endorser or guarantor hereof under any habthty, obhgatron or undertalong,
_hereunder or otherwrse to Lender that continues after any apphcable notice required hereunder or
therein and the exprratlon of any applicable grace perrod (2) any “Event of Default" under the
' terms of that certain Loan Agreement of even date herewith between Borrower and Lender (the
“Loan Agreement”), that certarn Mortgage, Assrgnment of Rents and Leases Security
Agreement and Frxture Frhng of even date herewith between Borrower and Lender (the
“Mortgage”), or any other 1nstrurnent given to secure this Note shall occur and continue after
.any apphcable notrce requlred therem and the explratron of any applrcable grace penod mcludmg
‘but not limited to any failure of the Project (as defined in the Loan Agreement) to sattsfy the
Balance Test (as defined in the Loan Agreement) pursuant to and i in _accordance with Section
23.4. of the Loan Agreem.ent; (3) any statement, representation or -warranty made by the . "

undersigned, or any endorser-or any guarantor hereof in the Loan Documents (as defined in the

DMEAST #6989287 v5 o -2-
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Loan Agreement) or in any supporting financial statement of the undersxgned or any endorser or
guarantor hereof shall have been false in any materral respect and- (4) the hqutdetlon, |

.‘tennmanon or d1ssolunon of Borrower or any endorser or guarantor hereof or any of such.
ceasmg to carry on achve]y its present busmess |

Borrower agrees to pay all costs of collection, mcludmg reasonable fees and expenses of
Lender’s attomneys, upon any default in the payment of principal or interest when due, which
ldefaul_t continues beyond any applicable grace or cure period and all costs including reasonable :
fees and expenses of Lender’s attorneys in case it becomes necessary to protect the security .
hereof, whether or not suit is commenced.

This Note may not be prepaid in whole or in part except as permitted pursuant to the
terms and provisions of Section 24.1 of the Loan Agreement. _

In the event the payments required to be made hereunder or pursuant to the Loan
Documents (as defined in the Loan Agreement) whether such payments are charactenzed as
interest or otherwise, shall at any tune exceed the hnuts permitted by any law governmg usury or |
any other law applicable to the loan evidenced hereby, all such excess sums paid by Borrower
for the period i in quesnon shall, without ﬁ.lrther agreement or notice between or by any party
hereto, be applied to the principal ba]ance asa partral prepayment thereof without premium.,

Borrower and all endorsers and guarantors of this Promissory Note hereby severally -
waive presentment for payment, protest and demand notice of protest, demand and of dishonor
and nonpayment of this Note and Borrower's (and any endorser's or guarantors) liability
hereunder shall remain unimpaired, notwrthstandmg any extension of the time of payment or

other indulgence granted by Lender, or the release of all or any part of the security for the

DMEAST #8585287 v5 o _ -3-
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payment hereof or the llablhty of any party which may assume the oblrgatron to make payment
of the mdebtedness evidenced. hereby or the performance of the obhgatlons of Boxrower
| Whenever nohce demand or a request under tlns Note may properly be given to |
-Borrower or Lender, the same shall be given in accordance with the provrsions of_ the Loan
Agreement. ‘ . | _ o
. 'l'ln’s Note is secured by the Loan Docnments which includes the Mortgage, Which
Mortgage encumbers certain property, more parhcularly described thenem, located in the Crty of
_Hr]hard, Franklin County, Ohio (the “Property’) | |
This Note and the nghts and obhgatlons of the parties hereunder shall be governed,
: ‘construed end interpreted in accordance wrth the laws of the State of. Ohlo (excludmg principles
~ of conflicts of law), both in mterpretatron and performance provrded, however, that wrth regard
to provisions mvolvmg the creation, grantrng, perfectron and enforcement of secunty interests in
personal property collateral and liens on real prOperty collateral, the law of the jurisdiction in
'-fwhrch the real property or personal property collateral is located (or whrch otherwrse applies to
security interests i in personal property collateral) shall govern.

Upon the occurrence of an Event of Default, Borrower hereby subtmts and waives all
nghte to object to nonexclusrve personal Junsdrctlon in the State of Ohio, and authorizes any
attorney desrgnated by Lender or any clerk of any court of record in Ohro or elsewhere to appear

~ for Borrower i in any court of record and confess judgment against Bon-ower without pnor
heanng, in favor of Lender for, and in the amount of, the outstanding pnncrpal balance accrued
and unpaid mterest, outstanding fees and late chargec and all other costs of collection under this
Note, all accrued and unpard mterest thereon, all other amounts payable ‘by Borrower to Lender

under the terms of this Note, and costs of suit and attorneys' fees of fifieen percent (15%) of the .

DMEAST #9989287 v5 - o -4
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outstandrng pnncrpal balance hereof Notwrthstandrng any other provrsrons of thrs Section,
L-der acknowledges that attomeys fees are stated to be- ﬁﬁeen percent (IS%) of the
Aoutstandmg principal balance ‘hereof solely for purposes of ﬁxmg a sum certam for which
Judgment can be entered by confessron and Lender agrees that in enforcmg any Judgment by
confessron Lender shall not demand, solely with respect to attorneys’ fees incurred by Lender i in
| connection with such indebtedness after such judgrnent is rendered, any amounts in excess ot' the
actual amount of reasonable attorneys fees charged -or billed to Lender. Borrower hereby
| releases to the extent penmtted by applrcable law all errors and all nghts of exemptlon, appeal )
stay of execunon inquisition and other nghts to which Borrower may otherwise be entitled
: under the laws of the United States of Amenca or of any state or possessron of the United States.
~ of America now in force and whrch may hereaﬁer be enacted. Bon'ower hereby consents to the
1mmed1ate execuuon of such Judgment. The authonty and power to eppear for and enter
Judgment agamst Borrower shall not be exhausted by one or more exercises thereof or by any
1f1mperfect exerclse thereof and shall not be exttngurshed by any Judgment entered pursuant
thereto. Such authority may be exercised on one or more occasions or ﬁom tune to time in the
: ~ same or different Junsdrctrons as. oﬁen as Lender shall deem necessary and desrrable, for all of
| which thrs Note shal] be sufﬁcrent warra.nt. |
Notwrthstandmg anythmg contamed herein to the contrary, the interests and rights of
" Lender pursuant to this Agreement are subJect in all respects to the terms, covenants and
lnmtahons as set forth in that certmn Subordination and Standstlll Agreement duted as of Apnl |
16, 2008 among Constructron Lender as Agent, and Lender (the “Subordmahon Agreement”),
the provisions of whrch_ Subord_rnatron Agreement are mcorporated herein by reference to the

same extent as if fully set forth herein,

DMEAST #8988287 v5 ° o -5-
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WARNING — By SIGNING THIS PAPER YOU GIVE UP YOUR RIGHT TO
NO'I'ICE AND COURT TRIAL. IF YOU DO NOT PAY ON TIME A COURT
JUDGMENT MAY BE TAKEN AGAINST YOU WITHOUT YOUR muon
KNOWLEDGE AND THE POWERS OF A COURT CAN BE TUSED TO COLLECT

- FROM YOU REGARDLESS OF ANY CLAIMS YOU MAY HAVE AGAINST THE
CREDITOR WHETHER FOR RETURNED GOODS, FAULTY GOODS, FAILURE ON

- HIS PART TO COMPLY WITH THE AGREEM.'ENT OR ANY OTHER CAUSE. (OHIO
R.EVISED CODE, SECTION 2323. 13y

EXECUTED AS A SEALED INSTRUMENT, as of the day and year first above written.
| _ BORROWER

COLUMBUS CAMPUS LLC
8 Maryland limited hablhty company

A _ , . By: Erickson Refirement Commupjties,/LLC,
S " its Sole Member

By:

. 1\ seap
* Gerald F. Doljeffy U :
ent

Executive Vit_:e Presid

DMEAST #9880287 o ) : (Promissory Note - Columbus Cempus)
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" LOAN AGREEMENT

'I'HIS LOAN AGREEMENT (this “Agreement”) is made and entered into as of April
16, 2008 by and between WINDSOR OH HOLDINGS, LLC, a Delaware limited liability
.'company (“Lender”), and COLUMBUS CAMPUS, LLC, a Maryland hmrtcd habihty

: company (“Borrower")

' RECITALS

A.  Borrower acquired approximately 85. 547 acres located in the Crry of H1]11ard, ’
County of Franklin, State of Ohio (as more specifically described on Exhibit A attached hereto,
the “Property”) for development as a continuing care retirement comrnumty (*CCRC") to be
known as Hickory Chase Retirement Community (the “Columbus CCRC"). When complete,
the Columbus CCRC will include approximately 1,529 independent living units and
approxrmately 216 health care units (of which amount 132 will be assisted living units and 84
will be nursing care units [mdrvrdually, & “Unit” and collectively, the “Units”]) and accessory
uses (collectrvely, the “Project”) :

: B. The Pro_]ect wrll be developed and operated on the Property consistent wrth the
followmg outline: ‘

- (@) Subject to certain managcment and ﬁnancing arrangemts described '
below, Borrower is developing the Project for lease to Hickory Chase, Inc., a Maryland
non-stock corporation (‘Lessee”) in accordance with the terms of a Master Lease and

' Use Agreement between Lessee and Borrower dated April 16, 2008 (the “Master
Lease™). Under the Master Lease, Lessee will operate the Project once developed. In
addition, the Master Lease provides Lessee with certain rights to purchase the interest of
Borrower in the Property and the Project.

(11) Borrower has retained Erickson Retrrement Communities, LLC (*ERC")
to manage the development of the Project in accordance with that certain Development
- Agreement dated April 16, 2008 (the “Development Agreement”), '

(iii) Residents of the Units (the “Resldents") will occupy their Unit and

- receive various services pursuant to terms of an agreement (the “Residence and Care
Agreement™) between each Resident and Lessee. Residents are required to deliver
“certain funds upon obtaining residency of their Unit (the “Entrance Deposits”), which
. may be refunded under the terms of the Residence and Care Agreement. In addition,
Residents will make certain monthly payments (the “Monthly Fees™), which can include
. the cost of services acquired, as more fully described in the Residence and Care

~ Agreements, » :

_ C. The development of the. Project'will be ﬁnanced consistent with the following '
outline; : _ o

(1) Lessee will loan Borrower the proceeds from the Entrance Deposrts
prov1ded by Resrd-ts (the “Community Loan") under the terms of a certam loan

EXHIBIT
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agreement and promissory note (the “Community Loan Agreement” and the
“Community Note,” respectively), which Community Loan has been secured, in part by
that certain Mortgage, Assignment of Rents, Security Agreement and Fixture Filing
(Community Loan), dated April 16, 2008 (the “Community Loan Mortgage”; the
Community Loan Agreement, Community Note, and Community Loan Mortgage are
herein referred to, collectively, as the “Community Loan Documents™). Borrower will
use the proceeds of the Community Loan to pay, in part, the cost of developing the
Project. The Community Loan Mortgage is subordinate to the Const:rucnon Loan
Documents (as defined below).

(ii) Borrower has obtained from KeyBank Nahonal Assoclatlon, as lead
arranger and administrative agent for itself and certain other lenders (collectively,
. “Construction Lender™), a revolving loan and letter of credit facility. in the aggregate
principal amount of up to Ninety Million Dollars ($90,000,000.00) (the “Construction
Loan”) to be used for the construction of the Project and for certain other permitted
purposes as more particularly set forth in the Construction Loan Agreement dated as of
April 16, 2008 between Construction Lender and Borrower (the “Construction Loan
. Agreement”). The Construction Loan is secured, in part, by that certain Open-End
. Mortgage, Assignment of Rents and Leases, Security Agreement and Fixture Filing by
Borrower in favor of Construction Lender of even date with the Construction Loan
Agreement encumbering the Property and the Project. The Construction Loan
Agreement together with any and all edditional documents executed and delivered by .
Borrower to the Construction Lender in connection with the Construction Loan are
hereinafter collectively the “Construction Loan Documents.” ‘

(i) Using proceeds of the Community Loan and the Construction Loan,
Borrower will continue to (a) develop the Property for the Project in accordance with the
zoning approvals and permits and the health care approvals, and (b) loan funds to Lessee
from time to time, but not exceeding at any one time the amount of Forty-Four Million
Seventy-Two Thousand Six Hundred Ninety-Eight Dollars ($44,072,698.00) for the
purchase of insurance for the Property, payment of taxes on the Property and to otherwise
make any and all valid expenditures necessary for operating and/or maintaining the
Property (the “Working Capital Loan”), the terms of which are set forth in a loan
agreement and a note (the “Working Capital Loan Agreement” and the “Working
Capital Note,” respectively). The Working Capital Loan and Lessee's obligation to lend
funds to Borrower under the Community Loan are secured, in part, by a Security
Agreement, Pledge and Collateral Assignment of License and Residence and Care
_Agreement dated April 16, 2008, between Lessee and Borrower (the “Working Capital
Security Agreement”), pursuant to which, Lessee assigned to Borrower all of its right,
title and interest in and to all inventory, accounts, general intangibles, chattel paper,
equipment and fixtures, licenses, Residence and Care Agreements (as defined in the
Working Capital Security Agreement), and cash and deposits, but only the foregoing
which are now located at, or used in connection with or relate to, or arise from the
Project, its development, financing and operation, including all payments to be made by
residents of the Project under the Residence and Care Agreements which are subject to
the terms of a Lockbox Account Agreement dated April 16, 2008, between Lessee and
Bomrower (the “Lockbox Account Agreement”). The Working Capital Loan

2
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Agreement, Working Capital Note,’ Workmg Cap1ta1 Security Agreement, and Lockbox '
Account Agreement are collectively referred to herein as the “Working Capital Loan
Documents.” Certain improvements to be constructed on land adjacent to the Property
as more particularly defined in Resolution No. 2008-02 adopted by the Hickory Chase
Community Authority (the “Authority”) on April 16, 2008 (the “Infrastructure
. Improvements”) will be financed with the proceeds of the Hickory Chase Commumty
Authority Infrastructure ‘Improvement Revenue Bonds, Series 2008 (Hickory Chase

- Project) in the face amount of $24,580,000 (the “Infrastructure Improvement Bonds").

~ The proceeds of the Infrastructure Improvement Bonds will be disbursed in accordance
with and subject to the terms of that certain Trust Agreement dated April 16, 2008 by and
between the Authority and Wells Fargo Bank, National Association, -as trustee (the
“Trust Agreement”). The Trust Agreement and any and all additional documents
executed and delivered by the Borrower pursuant to the Trust Agreement or in
‘connection with the Infrastructure Improvement Bonds are heremaﬁer collectlvely the
_“Infrastructure Financing Documents.” ' :

D.  Borrower desires to borrow from Lender the sum of up to Twenty-One Million
Three Hundred Fifty Thousand Dollars ($21,350,000.00) (the “Mezzanine Loan”) on the terms
and conditions set forth in this Agreement and in the Prormssory Note dehvered snmultaneously ‘

- -herewith (the “Mezznmne Note”).

" NOW, THEREFORE, in consideration of the premises and the respective agreen'ients .
set forth herein, and in reliance upon the respective representations and warranties made
hereunder, the parties agree as follows: -

ARTICLEI -
DEFINITIONS'

1.1 " Defined Terms. In addition to. terms defined in the recltals or elsewhere in’
this Agreement, the following definitions will apply to this Agreement

(e) ~ “Loan Documents” means:
(i)  this Agreement,'
() the Mezzanine Note,

(i) the Mortgage, Assignment of Rents . and Leases, Security
Agreement and Fixture Filing from Borrower to Lender (the “Mortgage™),

(iv)" the Pledge Agreement from Borrower to Lender w1th regard to - |

various contract rights and public entitlements,

- (v)  the Limited Guaranty and Indemnity Agreement from Erickson _
Retlrement Commumtles LLC (“ERC") to Lender (the “Guaranty"), o
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(vi) the Member Interest Pledge Agreernent from ERC to Lender of its
mterests in Borrower, and '

(vn) the Lender-DeveIoper Agreement between ERC and Lender and
(viii) certain UCC-1 ﬁnfmcmg statements

(®) “Term” shall mean the period from the date hereof until such time as the
Mezzanine Loan and all other amounts due and payable under the Mezzanine Note and
this Agreement have been paid in full. :

.~ 12 Index. Attached s Schedule 1.2 is an index to terms defined in this
Agreement. ' : '
| ARTICLE I

LOAN

Simultaneously with the delivery of this Agreement, Lender has advanced to Borrower -
the entire principal amount of the Mezzanine Loan and has received from Borrower and ERC, as
- applicable, the Mezzanine Note and the Loan Documents, In addition, Borrower has complied
with the Closing Conditions of Exhibit C and the Closing Requirements of Exhibit D. :

ARTICLE IIT '
LOAN PAYMENTS AND SECURITY

31 Principal and Interest on the Mezzanine Losn. Borrower will make
. payments on the Mezzanine Loan in accordance with this Agreement and the Mezzanine Note. -

3.2 Acceleration. In the event of a default by Borrower of its obligations
-under this Agreement beyond any applicable notice and cure period, the full amount of the
Mezzanine Loan, including any Make-Whole Amount (as defined in Section 24.1 below), shall
be immediately due and payable by Borrower to Lender. -

33 Addmonal Payments. If Lender shall make any expendlture for which
Borrower is responsible or liable under this Agreement, or if Borrower shall become obligated to
Lender under this Agreement for any sum other than principal and interest, the amount thereof
shall be due and payable by Borrower to Lender, together with all applicable sales taxes thereon,
if any, simultaneously with the next succeeding monthly payment under the Mezzanine Note or
at such other time as may be expressly provided in this Agreement for the payment of the same. -

34 Unconditional Obligation. Principal and interest on the Mezzanine Loan
shall be paid to Lender without demand and without deduction, set-off, claim or counterclaim of
any nature whatsoever which Borrower may have or allege to have against Lender, and all such
payments shall, upon receipt by Lender, be and remain the sole and absolute property of Lender.
All such sums shall be paid to'Lender in legal tender of the United States by wire transfer of
immediately available federal funds or by other means acceptable to Lender in its sole discretion.
If Lender shall at any time accept any sums after the same shall become due and payable such
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acceptance shall not excuse a delay upon subsequent occasions, or constitute or be construed as a
waiver of any of Lender’s rights hereunder

_ 35 Past Due Payr_nents If Borrower fails to make any payment of principal,
interest or any other sums or amounts to be paid by Borrower hereunder on or before the date
such payment is due and payable and such failure continues for a period of five (5) days,
Borower shall pay to Lender an administrative late charge of five percent (5%) of the amount of
such payment. In addition, such past due payment shall bear interest at the maximum interest
rate then allowable under the laws of the-state in which the Property is located, from the date
. such payrnent became due to the date of payment thereof by Borrower. :

ARTICLEIV
ASSURANCES ‘

4.1 " Maintain Existence and Good Standing. Borrower will maintain its
‘existence, in good standing in all requlslte jurisdictions, and will secure and mmntaln all
necessary licenses and approvals to operate in accordance with all applicable laws.

. 42  Complisrice With Agreements. Borrower will comply with all documents .
applicable to the development of the Project and its performance under agreements with Lessee
and any other parties. ‘ ' A '

43 . Compliance With Laws. Borrower will comply with all applicable laws,

. rules and regulations in connectlon with the conduct of its busmess and the complehon of the

Prq;ect. : .
| 4.4 - Further Assurances. Borrower will prowde and where applicable, will

~ secure the performance of ERC to provide, such other necessary or appropriate documentation
“and assurances as to assure Lender of the full benefit of the Loan Documents.

: ARTICLEV ‘
- USE AND OPERATION OF PROPERTY

5.1 : Deve]opment of the Project, Borrower covenants and agrees that it shall
develop and construct, or cause to be developed and constructed, the Project in accordance with
this Agreement, the Third Party Documents (as defined in Section 20 1 below) and any other

: agreements relating to the Project (the “Project Documents”)

52 - Pen'mtted Use. Borrower covenants and agrees that it will not perform,
_nor allow to be performed at the Project any acts which will cause the cancellation of any -
insurance policy covering the Project or any part thereof (unless another adequate policy is
available), nor shall Borrower sell or otherwise provide or permit to be kept, used or sold in or
about the Project any article which may be prohibited by law or by the standard form of fire
insurance policies, or any other insurance policies required to be camed hereunder or fire
underwrxter s regulations.

A 53 . Necessary Ap_proval Borfower shall obtain and maintain in good
standing all licenses, permits and approvals necessary to develop and construct the Project and to

s
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perform its obligations with regard to the Project under all applicable laws. Lender shall, at no
cost or liability to Lender, cooperate with Borrower in this regard, limited to executing all
applications and consents required to be signed by Lender in order for Borrower to obtmn and
mamtam such approvals.

. 54 Lawful Use, Etc. Borrower shall not use or suffer or permit the use of the
Project or the Property for any unlawful purpose. Borrower shall not commit or suffer to be
committed any waste on the Property, or in the Project, nor shall Borrower cause or permit any
unlawful nuisance thereon or therein. Borrower shall not suffer nor perm1t the Property, or any
portion thereof, to be used in such a manner as (i) might reasonably impair Lender’s interest
therein or to any portion thereof, or (ii) might reasonably allow a claim or claims for adverse

-usage or adverse possession by the pubhc, as such, or of implied dedication of the Pmperty or
any portion thereof :

55 Environmental Matters. Neither- Borrower nor any of its employees,
agents, invitees, licensees, contractors, guests, or permittees shall use, generate, manufacture,
refine, treat, process, produce, store, deposit, handle, transport, release, or dispose of Hazardous
Substances in, on or about the Property or the groundwater thereof, in violation of any federal,
state or municipal law, decision, statute, rule, ordinance or regulation currently in existence or
hereafter enacted or rendered. Borrower shall give Lender prompt notice of any claim received
by Borrower from any person, entity, or governmental authority that a release or dlsposal of
Hazardous Substances has occurred on the Property or the groundwater thereof. :

Borrower shall not discharge or permit to be dlscha:ged into any septic facility or sanitary
sewer system serving the Property any toxic or hazardous sewage or waste other than that which
is permitted by applicable law or which is normal domestic waste water for the type of business
conternplated by this Agreement to be conducted by Borrower on, in or from the Property. Any
toxic or hazardous sewage or waste which is produced or generated in connection with the use or
operation of the Property shall be handled and disposed of as required by and in compliance with
all applicable local, state and federal laws, ordinances and rules or regulations or shall be pre-
treated to the level of domestic wastewater prior to dlscharge into any septic facxlxty or sanitary
sewer system serving the Property. .

5.6 Compliance Wlth Restnctlons Etc. Bomrower, at its expense, shall
comply with all restrictive covenants and other title excepnons affecting the Property
(“Permitted Exceptlons”)

57 * Notices and Reports. Borrower shall prepare and deliver to Lender
periodic reports, not less than monthly, of the progress of the development and construction of
the Project, and the state of the business and affairs of Borrower. Borrower shall cause ERC, as
the sole member of Borrower, or its delegate, to prepare statements of the financial condition of
Borrower as of the last day of each month, such financial statements for Borrower to include
(i) statements of profits or losses, (ii) balance sheets as of the close of such month,
(iii) statements.of cash flow, (iv) statements of changes in capital, and (v) a narrative explanation
of variances to each TAB Summary (as defined in Section 5.8 below). Such statements and
reports shall, if requested by Lender, be certified by the chief financial officer of ERC and shall
be in form and substance reasonably satisfactory to Lender. Copies of such statements shall be
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furnished to Lender within thirty (30) days after the end of each month. Annual financial
statements (unaudited) shall be furnished to Lender within sixty (60) days after the close of the
fiscal year. Borrower shall also provide to Lender (&) a detailed description of any amounts paid
'within such period to ERC or any affiliate thereof in excess of amounts reflected in the relevant
annual budgets and plans for the development of each Phase (as defined in Section 11.2(a)

- ‘below) (“Phase Plans™) then in effect; and (b) copies of all reports, notices or other transmittals

- either (x) made by Borrower and/or ERC to Construction Lender, as well as any other lender or
entity under any loans affecting the Property or the Project (“Project Loans™), or (y) received by
Borrower or ERC from ERC (in its capacity as the Developer or otherwise), Lessee, or any other

- entity under any Project Loans. Borrower also shall provide copies to Lender of all reports and
notices received or made by Borrower and/or ERC relating to any other Project Documents.

58 Annmual TAB Summaries. Bormrower has provided to Lender a Total
Anticipated Budget containing multi-year projections (the “TAB Summary”) for the
construction of the Project, setting forth the costs and expenses relating to specific Phases of the
Project as contained in each Phase Plan (see Exhibit I attached). Borrower shall submit to
Lender on a monthly basis the most recent TAB Summary (in format comparable to Exhibit I
attached) for the Project, reflecting the reasonably projected income and expenditures (capital,
operating and other) for the Project. Borrower shall identify and provide a narrative to Lender :

* explaining any material adverse changes regardmg the TAB Summary '

5.9 Ma]or Declsmns Affecting Borrower, the Prolecg the Property and the
improvements. The affirmative consent or approval of Lender shall be required for each of the

following “Major Decisions™:

(a) causing the modification, amendment, extension or tennination of any
documents or agreements entered into, made, given or delivered, as applicable, in connection
with or in any manner related to the Project Documents, or any agreement between ERC and
Lessee, and, after the termination thereof, the entry into, making, giving or delivering, as

~ . applicable, of any new or substitute document or agreement (provided that Lender's consent for

change orders shall only be required to the extent that any one or more of such change orders
exceed (i) $500,000 individually or (ii) $750 000 in the aggregnte per building).

(b) except for (i) any loans -ﬁ'om-ERC, or (ii) Borrower's agreements under
the Construction Loan Documents, the Community Loan Documents and the Infrastructure
Financing Documents to which it is a party, borrowing money and issuing any evidences of
indebtedness, securing any such loans by mortgage, pledge or other lien on any of the assets of
Borrower and, to the extent not previously approved, making any matenal declsmns or taking
any material actions under the applicable loan documents;

R ()] causing the adoption, modification or amendment of the Development
Plan (as defined the Development Agreement and as approved by Lender) or any Phase Plan of
the Project (provided that Borrower may act with respect to this Major Decision without
Lender’s consent [but with reasonable prior notxce to Lender] un]ess and until Lender provides
written notice to the contrary); . : '
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(d)  except as permitted by this Agreement and for Development Distri_buﬁoné
(as defined in that certain Lender-Developer Agreement dated as of even date herewith between
Lender and ERC) to ERC (if, as and when required or perrmtted under the Lender-Deve]oper

Agreement), making any loans or distributions;

(¢)  initiating, defending, adjusting, settling or compromising any significant
litigation involving Borrower or any other entity involved in the Project (provided that Borrower
may act with respect to this Major Decision without Lender’s consent [but with reasonable prior
notice to Lender if the action will or may have aggregate cost implications of $200,000 or more]

. unless and until Lender provides written notice to the contrary);

'(t) acquiring any land, improvements or other real property, or any interest
therein; '

(g) . electing to dissolve and terminate Borrower or become a party to a

‘merger, transfer of assets or consolidation with any other person or entity;

(h)  except to the extent required by the Employee Retirement Income Security

~ Act of 1974, as amended from time to time (“ERISA"), changing the insurance program of

Borrower as described in this Agreement (provided that Borrower. may act with respect to this
Major Decision without Lender’s consent [but with reasonable prior notice to Lender if the

- change will diminish the creditworthiness of any insurer or would cause any insurance program

to be commercially unreasonable in light of the nature and scope of the Project] unless and until

- Lender provides written notice to the contrary);

)] subsequent to the complehon of construction of any Phase, constructing

" any improvements or make any material (i.e., with a cost in excess of $200,000) capital
~‘improvements, repairs, alterations or changes in, to or of such Phase (provided that Borrower
.may act with respect to this Major Decision without Lender's consent [but with reasonable pnor

notice to Lender] unless and until Lender provides written notice to the contrary);
@ - voluntarily filing a bankruptcy petition on behalf of Borrowetf; '

(k)  withdrawing funds from any escrows, reserves or accounts, unless such
withdrawal is either: (i) a construction withdrawal for approved costs and expenses incurred by
Borrower for the approved development of the Project; or (ii) made to pay to Lender any sums to
which it is entitled hereunder, including, as applicable, payment of the Make-Whole Amount (as
defined in Section 24.1 below),

0] initiating construction of a building or Phase which has not been épproi'e.d

for funding under any other financing for the Project, unless Borrower or ERC intends to finance

such construction itself and has sufficient funds to complete such construction, and provided.
further, that such construction funded by Borrower or ERC does not constitute a breach under the
Construction Loan Documents, or any other financing documents related to the ProJect and/or
under the Project Documents; or
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‘ ' (nr). except as otherwise ’permrtted,btakmg any action or mékmg any'declsron '
that would (or is reasonably likely to) have a matenal adverse affect on the Project, Bon'ower, a
member of Borrower or its investment in Borrower.

5.10 Negative Covenanrs by Borrower.

- (a)  Borrower shall not contract for goods or services at the ?mperty in an
aggregete annual amount greater than $200,000 or approve any agreement for the provision of
goods or services to Borrower by any person who is an affiliate of ERC; provided that Borrower

. may act with respect to this subsection without Lender’s consent (but with reasonable prior
notice to Lender if the agreement will or may have an aggregate cost of $200,000 or more and
such agreement is not reflected in the approved development budget for the Pro_ject) unless and
unt11 Lender prov1des written notice to the contrary. - .

" (b)  Borrower shall not enforce the rights of Borrower under any. Project
Document (as applicable); provided that Borrower may act with respect to this subsection
without Lender’s consent (but with reasonable prior notice to Lender if the action will or may
have aggregate cost 1mphcahons of $200, 000 or more) unless and until Lender provides written
notice to the contrary. :

5.11 Prohibition on Distributions and Fees' At any time during the Term that S
(i) there exists an uncured Event of Default (as hereinafter defined) or (ii) the payment of any of O
the following would result in an Event of Default, including a failure of the Balance Test (as “
defined in Section 21.1 below), Borrower shall not make payment of any: (x) distributions to its '
members; or (y) development fees or dxstnbutlons to the Developer under the Development
Agreement. : :

5.12 Survival. As to conditions and uses of Borrower existing or occurring

prior to the expiration or sooner termination of this Agreement, the provisions of this Article 5

- shall survive the expiration or sooner termination of this Agreement to the extent of any ongomg
 effects on Lender or its successors with respect to the Property

~ ARTICLE VI
TAXES AND ASSESSMENTS

" Throughout the entire Term of tbrs Agreement, Borrower shall bear, pay and dlscharge
all taxes, assessments and other governmental impositions and charges of every kind and nature
whatsoever, extraordinary as well as ordinary, and each and every installment thereof which
shall or may during the term hereof be charged, laid, levied, assessed, or imposed upon, or arise
in connection with, Borrower’s construction of the Project, or any part thereof. Borrower shall
not be obligated to bear, pay or discharge Lender’s U.S. income tax(es) or any other tax based on
net income of Lender. Upon request of Lender, Borrower shall promptly furnish to Lender
satisfactory evidence of the payment of any tax, assessment, imposition or charge reqmred tobe
paid by Borrower pursuant to the foregoing.
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ARTICLE VII
[RESERVED]

" ARTICLE VIIT |
LICENSE, PERMITS, FEES ETC.

Borrower shall keep and maintain in full force during the entire term of this Agreement
all licenses, permits or other approvals necessary for its obligations in connection with the
Project. Borrower shall, at its sole cost and expense, pay all license fees, _permit fees,

: govemmental impact fees or other expenses of any kind or nature whatsoever 1mposed on
Borrowar in connectxon w1th its construction of the Project. :

ARTICLE IX
INSURANCE
9.1 ' Insurance by Borrowe Throughout the term of this Agreemcnt,

Borrower shall, at its sole cost and expense, maintain, or cause to be maintained, in full force and -
effect, the insurance of the types and in the amounts required of Borrower under the
Development Agreement or any other Project Document.

9.2 Other Insurance. In addition, Borrower shall, at Lender’s request, provide,
keep and maintain in full force and effect such other insurance for such risks and in such
amounts as may from time to time be commonly insured against in the case of business
operations similar to those contemplated by this Agreement to be conducted by Borrower on the

Property.

9.3 Carriers and Features. All insurance policies required to be-carried by

Borrower as provided in this Article shall be issued by insurance companies which have-an A-:X

or better rating by Best’s Insurance Rating Service. All such policies shall be for periods of mot

- less than one (1) year and Borrower shall renew the same at least thirty (30) days prior to the’

' expuanon thereof. All such policies shall require not Iess than thirty (30) days written nohce to
Lender pnor to any cancellation thereof. :

Borrower shall pay the premmms for all i insurance pohcxes which Borrower is obligated
to carry under this Article and, at least ten (1 0) days prior to the date any such insurance must be
" in effect, deliver to Lender a copy of the policy or policies, or a certificate or certificates thereof.

94 " Failure to Procure Insurance. In the event Borrower shall fail to procure
insurance required under this Article and fail to maintain the same in full force and effect
continuously during the term of this Agreement, Lender shall be entitled, although not obhgated
to procure the same and Borrower shall immediately rexmburse Lender for such premium
expense. :

9.5 Waiver of Subrogation. Borrower agrees that, if any property owned by it
and located in the Property shall be stolen, damaged or destroyed by an insured peril, Lender - -
shall not have any liability to Borrower, nor to any insurer of Borrower, for or in respect of such
theﬁ, damage or destruct:on, and Borrower shall. reqmre all policies of risk insurance camed by

...... 10

DMEAST #8989151 v6




Case 09-37010-sgj1'1 Claim 33- 1 Part4 Filed 02/26/10 Desc Exhibit B Page 11
: - of56

it on its property in the Property to contain or be endorsed with a provision in and by which the
insurer designated therein shall waive its right of subrogation against Lender.

, ARTICLE X .
DAMAGE OR DESTRUCTION

10.1 Notice. If, during the térm of this A‘gréement, any improvements shall be
destroyed or damaged in whole or in part by fire, windstorm or any other cause whatsoever,
Borrower shall give Lender immediate notice thereof.

102 Construction Loan Documents. ‘The parties aclmowledge that decisions
with regerd to any damage or destructlon of the Project are subject to the provisions of the
Constructxon Loan Documents. »

_ ARTICLE XI
CONSTRUCTION ADDITIONS ALTERATIONS AND REMOVALS

111 Prohibition. Except as hereinafter expressly provided, no structural

portion of the improvements shall be demolished, removed or altered by Borrower in any manner

~ whatsoever without the prior written consent and approval of Lender, which will not be
unreasonably withheld or delayed. Notwithstanding the foregoing, however, Borrower shall be |
- obligated to undertake all alterations to the improvements required by any applicable law or

ordinance including, without limitation, any alterations required by any accessibility ‘laws

. including without limitation the Americans with Disabilities Act and any other federal, state or

local law governing accessibility to and within the 1mprovements (the *“‘Accessibility Laws"),

- and, in such event, Borrower shall comply with the provxsmns hereof.

"11.2 Permitted and Reqmred Construction _and Renovation. Lender and

Borrower acknowledge and agree that Borrower intends and has the right, and. has agreed and

shall be required. as a covenant, obligation and condition hereunder to continue to develop,

construct, expand and build out the to-be-constructed improvements as more pamcularly

- deplcted on the Development Plan to complete the Project; and that from time to time various

minor, non-material alterations may be undertaken by Borrower. Borrower hereby

acknowledges and agrees that all construction and/or renovation of the improvements shall be
conducted and completed in dccordance with the following terms and conditions: -

()  Before the commencement of work on each new development phase of the
Project within the Property (as set forth in the Development Plan, a “Phase™), final plans and
specifications for such Phase shall be made available for Lender’s review and approval (not to be
“unreasonably withheld or delayed so long as the plans and specifications comply with (i) all -
- applicable governmental regulations, and (ii) all easements, covenants and restrictions of record,
including without limitation the Permitted Exceptions).

) Before the commencement of work on any new. Phase, Borrower shall
obtain (and make available to Lender evidence of) the approval thereof by all governmental
departments or authorities having or claiming jurisdiction of or over the Property, if required by
such departments or authorities, and with any public utility companies having an interest therein, -
if required by such utility companies. In any such work, Borrower shall comply with all

11
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applicable laws, ordinances, requirements, orders, directions, rules and regulations of the federal,

state, county and municipal governments and of all other governmental authorities having or

_claiming jurisdiction of or over the Property and of all their respective departments, bureans and

offices, and with the requirements and regulations, if any, of such public utilities, of the

insurance underwntmg board or insurance inspection burean having or clmmmg jurisdiction, or

- any other body exercising similar functions, and of all insurance compames then wntmg pohcres
- covermg the Property or nny part thereof '

Ac) Before the commencement of work on any new Phase, Borrower shall
: make available to Lender a copy of its general construction contract for the construction of the .
subject improvements (the “General Contract”) Borrower shall, upon request of Lender, make
Lender a co-obligee, additional insured or beneficiary of any general contractor’s. and/or
subconu'actor s payment bonds or performance bonds for the subject unprovernents Proceeds of
any such bonds shall be used to complete the constructlon of the improvements,

d) Borrower represents and warrants to Lender that all work on the
improvements will be performed in & good and workmanlike manner and in accordance with the
terms, provisions and condiﬁons of this Agreernent and all governmental requirements.

- (¢)  Lender shall have the right to inspect any such construction work at all
times during normal working hours and to maintain at the Property for that purpose (at its own
expense) such inspector(s) as it may deem necessary so long as such inspections do not interfere .
with Borrower’s work (but Lender shall not thereby assume any responsibility for the proper

. performance of the work in accordance w1th the terms of this Agreement, nor any habrhty arising
from the improper performance thereot)

® All such work shall be performed at no cost, expense or hablhty to
Lender, and free of any liens. (including mechanics or construction hens) on Lender’s interest in
the Property. ’

: (g) Upon substantial eomplehon of work on the 1mprovements Borrower
shall procure and provide to. Lender a copy of an original final certificate of occupancy, if
applicable, from the appropnate governmental authormes verifying the substanual complehon
thereof. : o

(h) Borrower shall, and hereby agrees to, indemnify and save aod hold Lender -
harmless from and against and renmburse Lender for any and all loss, damage, cost and expense
(inchuding, without limitation, reasonable attomeys fees), at both trial and all appellate levels,

- incurred by or asserted against Lender which is occasioned by or results, directly or indirectly,
from (i) any construction or renovation activities conducted upon the Property by Borrower or
otherwise pursuant to the Project Documents, whether or not the same is caused by or the fault of .
Borrower or any contractor, subcontractor, laborer, supplier, materialman or any -other third ..
party, or (ii) any obligations or liabilities of Lender which are entered into or assumed by Lender,
as owner of the Property, in connection with the Project.

» (1) Borrower shall deliver to Lender a copy of any and all progress reports or
third party reports delivered or recexved by Borrower in connection w1th any Constructlon Phase

| - 12
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(as defined in the Construction Loan Agreement) within thirty (30) days of Borrower’s delivery

orreceipt of suchreports. ~~ B S ‘
ARTICLEXTT '
MAINTENANCE AND REPAIRS ‘ o

121 ~ Repairs by Borrower. Borrower shall, to the extent so obligated in the
Project Documents perform, at all times duririg the term of this Agreement and at its sole cost
and expense, put, keep, replace and maintain the Property and the improvements in good repair

_and in good, safe and substantial order and condition, shall make all repairs thereto, both inside
and outside, structural and non-structural, ordinary and extraordinary, howsoever the necessity or
desirability for repairs may occur, and whether or not necessitated by wear, tear, obsolescence or
defects, latent or otherwise, and shall use all reasonable precautions to prevent waste, damage or
injury. - _ ‘ , : ‘ . ‘

12.2 - Lender’s Obligation. Lender shall not be required to make any elterations,
reconstructions, replacements, changes, additions, improvements or repairs of any kind or nature
whatsoever to the Property or any portion thereof (including, without limitation, any portion of
the improvements) at any time during the term of this Agreement. ' -

- . ARTICLEXm =~
LENDER'S RIGHT OF INSPECTION AND ENTRY

_ 13.1- Inspection. Lender and its agents shall have the right to enter upon the
Property or any portion thereof at any reasonable time to inspect the operation, sanitation, safety,
maintenance and use of the same, or any portions of the same and to assure itself that Borrower
s in full compliance with its obligations under this Agreement (but Lender shall not thereby
assume any responsibility for the performance of any of Borrower’s obligations hereunder, nor
-any liability arising from the improper performance thereof). In making any such inspections,

- Lender shall not unduly interrupt or interfere with the residents and commercial tenants within’
* the Project or the conduct of Borrower’s or Lessee’s business. S

ARTICLE XIV
| ASSIGNMENT -
- 141 Transfers bxi Borrower. Borrower may not transfer or assign this

Agreement without Lender’s prior written consent, which consent may be withheld in Lender’s
sole and absolute discretion. For purposes of this Section and the requirement of Lender’s
consent, “transfer” shall include, without limitation, the sale, transfer, assignment -or other
disposition of any member or ownership interests in Borrower, If given, the consent of Lender to

an assignment, transfer or encumbrance shall not relieve Borrower or such assignee from.the .
obligation of obtaining the express consent in writing of Lender to any further assignment, -
transfer or encumbrance. In addition, any such approved assignee shall expressly assume this
Agreement by an agreement in recordable form, an original executed counterpart of which shall

be delivered to Lender prior to any assignment of this Agreement. Lender’s consent to any
assignment of this Agreement shall not operate to release any Borrower-assignor from its’

o .13
DMEAST #8989151 v6 .



Case 09-37010-sgj1'1 Claim 33-1 Part 4 ‘ Filed 02/26/10 Desc Exhibit B Page 14
, . of 56

obligations hereunder with respect to which said Borrower-ass1gnor shall remain personally
liable. -

. 14.2 Assignment by Lender. Lender may assign its interest in this Agreement
during the term hereof (either by assignment, transfer or lien); provided, however, that any such
assignee shall be a Qualified Transferee, as described on Exhibit J. - Borrower agrees that
Lender and any affiliate of Lender is a Qualified Transferee. Borrower further agrees that with
respect to an investment pool or investment fund which owns all or part of the membership
interests in Lender, or a lien on the membership interests in Lender, a transfer of limited partner
interests; ‘limited liability company interests, syndicate interests or other interests in such
investment pool or investment fund is not subject to any restriction pursuant to the terms of this
Agreement.

| ARTICLE XV
- LENDER’S INTEREST NOT SUBJECT TO LIENS

15.1 Liens, Generally. Borrower shall not create or cause to be imposed,
claimed or filed upon Lender’s interest in the Property, or any portion thereof, any lien, charge or
.. encumbrance whatsoever other than those created by the Construction Loan Documents, the
Community Loan Documents and the Infrastructure Financing Documents. If, because of any
-act or omission of Borrower, any such lien, charge or encumbrance shall be imposed, claimed or
~ filed, Borrower shall, at its sole cost-and expense, cause the same to be discharged of record (by.
release, bonding, or obtaining a declaratory judgment confirming that the lien, charge .or
- encumbrance does not affect Lender’s interest) and Borrower shall indemnify and save and hold
Lender harmless from and against any and all costs, liabilities, suits, penalties, claims and
. demands whatsoever, and from and against any and all attorneys’ fees, at both trial and all
. appellate levels, resulting therefrom or on account thereof. In the event that Borrower shall fail
to timely pursue, with reasonable diligence, removal of the lien, charge or encumbrance from
Lender’s interest, Lender shall have the option of paying, satisfying or otherwise discharging (by
bonding or otherwise) such lien, charge or encumbrance and Borrower agrees to reimburse
Lender, upon demand, for all sums so paid and for all costs and expenses incurred by Lender in
connection therewith, together with interest thereon, until paid.

15.2 Mechanics Liens. Except for permitted assignments, Lender’s interest in
the Property shall not be subjected to liens of eny nature by reason of Borrower’s construction,
alteration, renovation, repair, restoration, replacement or reconstruction of the improvements or
any improvements on or in the Property, or by reason of any other act or omission of Borrower
(or of any person claiming by, through or under Borrower) including, but not limited to,
mechanics’ and materialmen’s liens. All persons dealing with Borrower are hereby placed on
notice that such persons shall not look to Lender or to Lender’s credit or assets (including
Lender’s interest in the Property) for payment or satisfaction of any obligations incurred in
connection with the construction, alteration, renovation, repair, restoration, replacement or
reconstruction thereof by or on behalf of Borrower. Borrower has no power, right or authority to
subject Lender’s interest in the Property to any mechanic’s or materialmen’s lien or claim of lien.
If a lien, a claim of lien or an order for the payment of money shall be imposed against the
Property on account of work performed, or alleged to have been performed, for or on behalf of
Borrower, Borrower shall, within thirty (30) days after written demand by Lender to do so, cause
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P the Property to be released thereﬁom by the payment of the obhgahon secured thereby or by

C furnishing a bond or by any other method prescribed or permitted by law. If Borrower causes the
lien to be released or bonded within said thirty (30) days, the filing of same shall not constitute
-an Event of Default. Ifa lien is released, Borrower shall thereupon furnish Lender with a written
instrument of release in form for recording or filing in the appropnate office and othermse
sufﬁcxent to establish the release asa matter of record.

15 3 Contest of L1ens Borrower may, at its option, contest the vahdlty of any
lien or claim of lien if Borrower shall have first posted an appropriate and sufficient bond in
- favor of the claimant or paid the appropriate sum into court, if permitted by law, and thereby .
obtained the release of the Property from such lien. If judgment is obtained by the claimant
under any lien, Borrower shall pay the same immediately after such judgment shall have become
final and the time for appeal therefrom has expired without appeal having been taken. Borrower
shall, at its own expense, defend the interests of Borrower and Lender in any and all such suits;
_provided, however, that Lender may, at its election, engage its own counsel and assert its own
defenses, in which event Borrower shall cooperate with Lender and make available to Lender all
information and data which Lender deems necessary or desirable for such defense.

, . 154 Notices of Commencement of Construcbon If speclﬁcally provided for
under applicable law, prior to commencement by Borrower of work on any new of construction .
on the Property, or other material construction, Borrower shall record or file a notice or affidavit

* of the commencement of such work (the “Notice of Commencement”), identifying Borrower as-
the party for whom such work is being perforrned stating such other matters as may be required

- by law and requiring the service of copies of all notices, liens or claims of lien upon Lender. -
Any such Notice of Commencement must clearly and accurately reflect the respective interests

. of Borrower and Lender in the Property. A copy of any such Notice of Commencement shall be

. furnished to and approved by Lender and its attorneys pnor to the recordmg or filing thereof, as
aforesaid. -

ARTICLEXVI .
CONDEMNATION

In the event any action is filed to condernn the Property or the xmprovements thereof, the
party having knowledge of such filing shall promptly give notice thereof to the other party. -

ARTICLE XVII
SUBORDINATION

" Subject to the terms of the Subordirtaﬁon Agreement (as hereinafter defined), Lender's
‘interest in the Property and the Project is subordinate to the Construction Loan Documents and
the Community Loan Documents (specifically. the Construction Loan Mortgage and the
Community Loan Mortgage, respectively). To the extent permitted by the -Subordination
Agreement, Borrower hereby authorizes Lender to take such actions as Lender deems necessary
to protect and secure its interest in the event of any action taken by the beneﬁmary of the
Construchon Loan Documents

15
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Lo - . ARTICLE XVII
' REPRESENTATIONS AND WARRANTIES

Borrower represents and warrants as follows:

18.1 | Structure, Organization and Good Standing. Borrower and .ERC are each
a limited liability company, validly existing and in good standing under the laws of the State of .

Mearyland, each has full power and all necessary licenses and permits, to enter into, deliver and
perform its obligations under this Agreement and any other document, instrurnent or agreement
noted in the recitals or executed and delivered in conjunction with the Project (the “Transaction
Documents™), as applicable, and to own and operate its properties and to carry on its business as
now conducted and as presently proposed to be conducted. Borrower is also qualified to conduct
business as now conducted and as presently proposed to-be conducted in the State of Ohio.
Borrower has no subsidiaries. All of the issued and outstanding interests in Borrower are owned
by ERC. : - o B

182 . Authority and Consents. Borrower and ERC each have full power to enter
into this Agreement and have taken all action, corporate and otherwise, necessary to authorize
the execution, delivery and performance of this Agreement and the Transaction Documents, as
applicable, the completion of the transactions contemplated bereby and thereby, and the
execution and delivery of any and all instruments necessary or appropriate in order to effectuate
fully the terms and conditions of this Agreement and the Transaction Documents. No consent or
approval of any court, governmental agency, other public authority, financial institution or third
party (except as has already been obtained) is required as a condition to (a) the authorization,
execution, delivery and performance of this Agreement or the Transaction Documents; or (b) the
consummation by Borrower and ERC of the transactions contemplated herein or therein. This
Agreement has been, and the Transaction Documents, upon execution, will be, properly executed

" and delivered by the duly authorized officers of the sole member of Borrower, and will constitute
the valid and legally binding obligation of Borrower and ERC, and are, or will be, as applicable, -
enforceable against Borrower in accordance with their respective terms, except as enforcement
of such terms may be limited by bankruptcy, insolvency or similar laws affecting the
enforcement of creditors' rights generally. ‘

18.3 No Conflict. Neither the execution and delivery of this Agreement and the
Transaction Documents nor the carrying out of the transactions contemnplated hereby and thereby
will result in any violation, termination: or modification of, or conflict with, either the
organizational documents of Borrower or ERC, or any of the contracts or other instruments to
which any of Borrower or ERC is a party, or of any judgment, decree, order, regulation or law
applicable to any of Borrower or ERC. ' - E

18.4 Litipation, Claims, Etc. There is no litigation, claim or assessment -
pending, or to Borrower's knowledge, threatened, against or affecting Borrower, Lessee or ERC -
in any court or before any governmental authority or arbitration board or tribunal which involve
the possibility of materially and adversely affecting the Property, the Project, the financial
condition of Borrower, Lessee or ERC, or the ability of Borrower, Lessee or ERC to perform.
their respective obligations under this Agreement and the Transaction Documents, or which may
have a material adverse affect on this Agreement, the Project, Borrower, Lessee, ERC or the

. 16
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transactions contemplated hereby, except as disclosed to Lender and listed in Schedule 18.4
attached hereto (“Disclosed Claims™). Neither Borrower nor ERC, or to Borrower's knowledge,
Lessee, is in default with respect to any order of any court or governmental authority or
-arbitration board or tribunal which involve the possibility of materielly and adversely affecting
the Property, the Project, the financial condition of Borrower, Lessee or ERC, or the ability of
Borrower, Lessee or ERC to perform their respective obligations under this Agreem-t and the
“Transaction Documents, or which may have an adverse affect on this Agreement, the Project
Borrower, Lessee ERC or the transactlons contemplated hereby : :

18.5 o Reserved.

186 " Trensaction Documents are Legal and Authorized. Compliance By ERC
and Borrower with all of the provisions of this Agreement and the Transaction Documents (a) is

within the limited liability company powers of each of ERC and Borrower; (b) will not violate
any provisions of any law or any order of any court or governmental authority or agency and will
not conflict with or result in any breach of any of the terms, conditions or provisions of, or
constitute a default under the governing articles of each of ERC or Borrower or any indenture or
any other agreement or instrument to which Borrower or ERC is a party or by which it or they
. may be bound or result in the imposition of any liens or encumbrances on any property of either
ERC or Borrower; and (c) has been duly authorized by all necessary limited liability company .
action on the part of ERC and Borrower. This Agreement, the Transaction Documents and any
- other documents executed and/or delivered by Borrower and/or ERC to Lender in connection -
with the transaction contemplated hereby, have been duly executed by authorized officers of the
- sole member of Borrower and delivered and constituted the legal, valid and binding contracts
and agreements of Borrower enforceable in accordance with their terms, except as enforcement
. of such terms may be limited by bankruptcy, msolvency or similar laws affecting the
.. enforcement of creditors' rights generally. ‘ A ‘

18.7 Documents. True and complete copies of the Project Documents have
been delivered to Lender and, to the best knowledge of Borrower, each of such Project
Documents is in full force and effect and there is no default exlsung, pendmg or threatened under
any material prowsmn of such ProJect Documents. _

. 18.8 Construction Loan Documents.

- (@)  Borrower ‘hes delivered all required reports and information to the
~“Construction Lender pursuant to the Construction Loan Documents, subject to those items to be
delivered to Construction Lender pursuant to that certain Post-Closing Agreement between
Borrower and Construction Lender dated as of April 16, 2008 and that certain Post Closing Side
" Letter from Borrower to Construction Lender dated as of April 16, 2008.

(b) Borrower has complied w1th and continues to comply with the financial
covenants and obligations pursuant to the Constructton Loan Documents

(© Borrower has obtained and continues to mamtam the i msurance required
by the Construcuon Loan Documents. :
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o _ (d)  There exists no default by' Borrower under the Construction Loan
Daocuments or any event or omission which with the passage of time or the giving of notices,

would constitute a default.
18.9 Use of Proceeds, None of the transactions cdntemplafed in this

Agreement (including without limitation thereof, the use of proceeds from the Mezzanine Loan)

~will violate or result in a violation of Section 7 of the Securities Exchange Act of 1934, as

amended, or any regulation issued pursuant thereto, including, without limitation, Regulations G,

T and X of the Board of Governors of the Federal Reserve System, 12 C.F.R., Chapter II.

Borrower does not own nor does Borrower intend to carry or purchase any “margin stock™ within -
the meaning of said Regulation G. : . '

.. 18.10 The Project and the Proggx. A

(8) - Title. Borrower has good and marketable fee simple title to the Property,

insurable at general commercial rates, subject only to the Permitted Exceptions set forth on

Exhibit B attached hereto and to the liens relating to the Construction Loan Documents, and
there are no unfulfilled covenants or obligations related to the acquisition of the Property.

®) Governmental Approvals and Licenses. Borrower and Lessee have.

received all of the governmental approvals and licenses relating to the development and
~ operation of the Project on the Property listed in the health care law opinion provided by Smith -
& Hele LLC. ' : ' . -

18.11 Full Disclosure. To the best-of Borrower’s knowledge, after due inquiry,
-Borrower and ERC have provided to Lender access to or copies of all material information
* available or known to Borrower and ERC regarding the Property, the Project, Lessee and ERC.
~ To the best of Borrower’s knowledge, all disclosures made to Lender have been true, complete
"and accurate in all material respects, and there are no material facts which have been deliberately
withheld or unfairly presented to Lender.

18.12 " No Defaults. No defaults have occurred under the Transaction Documents
and neither ERC, Lessee nor Borrower is in default in the payment of principal of or interest on
any indebtedness for borrowed money and none is in defanlt under any instrument or instruments
or agreements under and subject to which any indebtedness for borrowed money has been issued
and no event has occurred and is continuing under the provisions of any such instrument or

“agreement which with the lapse of time or the giving of notice, or both, would constitute an
event of default thereunder, and which involve the possibility of materially and adversely
affecting the Property, the Project, the financial condition of Borrower, Lessee or ERC, or the

 ability of Borrower, Lessee or ERC to perform their respective obligations under this Apgreement
and the Transaction Documents, or which may have an adverse affect on this Agreement, the
Project, Lender or the transactions contemplated hereby. . ‘ '

1813 - Taxes. -

. (8)  All Tax Returns reduired to be filed on or before the date hereof by or on
~ behalf of ERC and Borrower have been filed, and such Tax Returns are true, correct, and -
complete in all respects. »
. 18
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(®)  ERC and Borrower have paid in full on a timely basis all Taxes owed by
them, whether or not shown on any Tax Return. o

(c) - There is no action, suit, proceeding, investigation, audit or claim now
proposed or pending against or with respect to ERC or Borrower in respect of any Tax.

(d ERC and Borrower have withheld and paid over to the proper-
governmental authorities all Taxes required to have been withheld and paid over, and |
complied with all information reporting and backup withholding requirements, including
maintenance of required records with respect thereto, in connection with amounts paid to
any employee, independent contractor, creditor, or other third party. '

For purposes of this Agreement, (i) "Tax” (including with correlative meaning the terms
“Taxes” and “Taxable”) means (a) all foreign, federal, state, local and other income, gross
receipts, sales, use, ad valorem, value-added, intangible, unitary, transfer, franchise, license,
payroll, employment, estimated, excise, environmental, starnp, occupation, premium, property,
prohibited transactions, windfall or excess profits, customs, duties or other taxes, levies, fees,
assessments or charges of any kind whatsoever, together with any interest and any penalties,
additions to tax or additional amounts with respect thereto, (b) any liability for. payment of
amounts described in clause (a) as a result of transferee, liability, of being & member of an
affiliated, consolidated, combined or unitary group for any period, or otherwise through
operation of law, and (c) any liability for payment of amounts described in clause (a)or(b) asa
result of any tax sharing, tax indemnity or tax allocation agreement or any other express or
implied agreement to indemnify any other person for Taxes; and (i) "Tax Return” shall mean
any return (including any information return), report, statement, schedule, notice, form, estimate,
or declaration or estimated tax relating to or required to be filed with any governmental authority
in-connection with the determination, assessment, collection or payment of any Tax. '

18.14 Investment Company Act Status. Neither ERC nor Borrower is an
“investment company®, or a company “controlled” by an “investment company,” as such terms
are defined in the Investment Company Act of 1940, as amended.

© 18.15 Compliance with Law. To the best of Borrower's knowledge, Borrower
and ERC are each in compliance with all laws, ordinances, governmental rules or regulations to
which it is subject, including, without limitation, ERISA, and all laws, ordinances, governmental
rules or regulations relating to environmentsl protection, the violation of which would materially
and adversely affect the Project, the Property, the business condition of Borrower or ERC, or any
of ERC's or Borrower's ability to perform its obligations under this Agreement and the
Transaction Documents to which it or they are a party or any other document or instrument
contemplated thereby. ' '

1816  Environmental Matters.

(a) Hazardous Materials. “Hazardous Materials” shall mean any substance
which is or contains (i) any “hazardous substance” as now or hereafter defined in
§101(14) of the Comprehensive Environmental Response, Compensation, and Liability
Act of 1980, as -amended (42 U.S.C. §9601 et seq.) (“CERCLA™) or any regulations

. 19
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promulgated under CERCLA; (ii) any “hazardous waste” as now or hereafter defined in

- the Resource Conservation and Recovery Act (42 US.C. §6901 et seq.) (“"RCRA™) or
regulations promulgated under RCRA; (iii) any substance regulated by the Toxic
Substances Control Act (15 U.S.C. §2601 et seq.); (iv) gasoline, diesel fuel, or other
petroleum hydrocarbons; (v) asbestos and asbestos containing materials, in any form,
whether friable or non-friable; (vi) polychlorinated biphenyls; (vii) radon gas; (viii) mold;
‘and (ix) any additional substances or materials which are now or hereafter classified or
considered to be hazardous or toxic under Environmental Requirements (as hereinafter
defined) or the common law, or any other applicable laws relating to the Property.
Hazardous Materials shall include, without limitation, any substance, the presence of

- which on  the Property requires reporting, investigation or remediation’ under
Environmental Requirements. . :

‘ (b) . Environmenta] Requirements. “Environmental Requirements” shall
mean all laws, ordinances, statues, codes, rules, regulations, agreements, judgments, |
orders and decrees, now or hereafter enacted, promulgated, or amended, of the United
States, the states, the counties, the cities, or any other political subdivisions in which the

. Property ‘is located, and any other political subdivision, agency or instrumentality
- exercising jurisdiction over the owner of the Property, the Property, or the use of the
Property, relating to pollution, the protection or regulation of human health, natural
resources, or the environment, or the emission, dischargg, release or threatened release of
pollutants, contaminants, chemicals, or industrial, toxic or hazardous substances or waste .
or Hazardous Materials into the environment (including, without limitation, ambient air,
surface water, ground water or land or soil). : '

: (©)  Compliance. To Borrower's best knowledge, and subject to the matters
. disclosed in the reports listed on Schedule 18.16(c), the Property and the Project are not
in violation of any Environmental Requirements, and except for types and amounts that
are used in the ordinary course of the development and operation of the Project (and
consistent with Environmental Requirements), there are no Hazardous Materials on the
Property or within the Project. ‘ I

18.17 Financial Disclosure. Borrower and ERC have delivered to Lender all
financial statements, other financial documents and disclosures regarding Borrower and such
financial statements, documents and disclosures fairly present the financial condition and the
_results of operations, change in membership interests, and cash flow of Borrower as of the date
of this agreement, all in accordance with GAAP (where applicable). ‘

ARTICLEXIX .
LIABILITY OF LENDER: INDEMNIFICATION

19.1 . Liability of Lender. Lender shall not be liable to Borrower, its employees,
agents, business invitees, licensees, customers, clients, family ‘members or guests for any
damage, injury, loss, compensation or claim arsing out of or resulting from any act or event
occurring within the Property, including, but not limited to: (a) repairs to any portion of the
Property; (b) interruption in Borrower’s or Lessee's use of the Property; (c) any accident or
damage resulting from the use or operation by Borrower or any other person or persons of any

. | 20
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equipment within the Property, including without limitation, heating, cooling, electrical or
plumbing equipment or apparatus; (d) the termination of this Agrecment by reason of the
condemnation or destruction of the Property in accordance with the provisions of this

. Agreement; (€) any fire, robbery, theft, mysterious disappearance or other casualty occurring
within the Property; (f) the actions of any other person or persons; and (g) any leakage or

- seepage in or from any part or portion of the Property, whether from water, rain or other

- precipitation that may leak into, or flow from, any part of the Property, or from drains, pipes or
plumbing fixtures in the improvements. ' Any goods, property or personal effects stored-or placed
by Borrower or its employees in or ebout the Property shall be at the sole risk of Borrower.

192 Indemnification of Lender. Borrower shall defend, indemnify and save
“and hold Lender harmless from and against and reimburse Lender for, any and all liabilities,
-obligations, losses, damages, injunctions, suits, actions, fines, penalties, claims, demands, costs
and expenses of every kind or nature, including reasonable attorneys’ fees and court costs, at
_ both the trial and all appellate levels, incurred by Lender arising directly or indirectly from or out -
of: (a)any failure by Borrower, ERC or Lessee to perform any of the terms, provisions,
covenants or conditions of this Agreement on Borrower’s, ERC’s or Lessee’s part to be
performed; (b) any accident, injury or damage which shall happen at, in or upon the Property,
occurring during the term of this Agreement or any extension hereof; (c) any matter or thing
arising out of the condition, occupation, maintenance, alteration, repair; use or operation by any
- person of the Property, or any part thereof, or the operation of the business contemplated by this
Agreement to be conducted thereon; thereat, therein, or therefrom; (d) any failure of Borrower to
comply with any laws, ordinances, requirements, orders, directions, rules or regulations of any
governmental authority, including, without limitation, the .Accessibility Laws; (e)any
contamination of the Property, or the groundwaters thereof, and occasioned by the use,
transportation, storage, spillage or discharge thereon, therein or therefrom of any toxic or
hazardous chemicals, compounds, materials or substances, whether by Borrower, ERC, Lessee or
by any agent or invitee of Borrower, ERC or Lessee; (f) any discharge of toxic or hazardous
* sewage or waste materials from the Property into any septic facility or sanitary sewer system
serving the Property, whether by Borrower or by any agent of Borrower, ERC or Lessee; (g) any
other act or omission of Borrower, ERC, Lessee, or its or their employees, agents, invitees,
customers, licensees or contractors; or (h) any agreement entered into by Lender, at the request
of Borrower, or in order to carry out any obligations of Borrower, as owner of the Property, in
connection with the Project. : ;

5 Borrower’s indemnity obligations under this Article and elsewhere in this Agreement
arising prior to the termination, expiration or assignment of this Agreement shall survive any
such termination, expiration or assignment (except to the extent that any such obligations arise

- out of acts occurring following any such termination, expiration or assignment hereof).

19.3 Notice of Claim or Suit. Borrower shall promptly notify Lender of any
claim, action, proceeding or suit instituted or threatened against Borrower or Lender of which
Borrower receives notice or of which Borrower acquires knowledge. In the event Lender is
made a party to any action for damages or other relief against which Borrower has indemnified
Lender, as aforesaid, Borrower shall defend Lender, pay all costs and shall provide effective
counsel to Lender in such litigation or, at Lender’s option, shall pay all reasonable attorneys’ .
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fees and costs incurred by Lender in connection ‘with its own defense or settlement of said
litigation. ' :

ARTICLE XX :
THIRD PARTY RIGHTS AND OBLIGATIONS

. 201 - Third Party Documents. Lender and Borrower acknowledge that the.
Project and/or the interests of Lender, Borrower and Lessee therein are subject and subordinate
to various documents involving other parties, relating to the development, financing, leasing,
occupancy and management of the Project on the Property, including without limitation the
documents described and identified in Exhibit E attached hereto (referred to herein collectively
as the “Third Party Documents,” and otherwise as defined in said Exhibit E). Borrower has
agreed and does hereby agree with and in favor of Lender to fully and timely perform all of its
material obligations under and relating to the Third Party Documents. In the event that Borrower
fails to fully and timely perform all of its material obligations under and relating to the Third
Party Documents, and Borrower further fails to cure any Event of Default resulting therefrom,
Borrower hereby irrevocably constitutes and appoints Lender as attorney-in fact for Borrower
with full power, but not the obligation, to cure any Event of Default and otherwise perform eny
of Borrower’s material obligations under and relating to the Third Party Documents. The
foregoing appointment shall be irrevocable and shall be deemed to be coupled with an interest on
the part of Lender. ' : ' ' o

202 Compliance with Third Party Documents. Borrower shall comply with all
material terms and provisions of the Third Party Documents, subject to Borrower’s right to
pursue all available remedies, at law and in equity, with respect to any alleged default in the
performance of the developer/development manager’s duties and obligations under the Third
Party Documents, or otherwise contest, in good faith and with due diligence, any such alleged
default by Borrower. Unless required by applicable laws, Borrower shall not enter into any
modifications or amendments of the Third Party Documents, nor, except as otherwise expressly
set forth in this Agreement, terminate the same prior to the expiration thereof, without Lender’s
prior written consent; nor shall Borrower elect not to extend the term of the Third Party
Documents without Lender’s. prior written consent. In addition to the obligations contained
herein, Borrower agrees to promptly deliver to Lender copies of all notices provided to Borrower
under the terms of the Third Party Documents concerning notices of default, notices of changes
or modifications and the like. .

ARTICLE XX1
DEFAULT

211 Events of Default. Each of the foIloWing events shall be an “Event of
Default” hereunder by Borrower and shall constitute a breach of this Agreement: -

(8)  If Borrower shall fail to pay, within five(5) days of when due, any sums
payable under the Mezzanine Note or this Agreement. '

(b)  If Borrower shall violate or fail to comply with or perform any other terrh, '

provision, covenant, agreement or condition to be performed or observed by Borrower under this
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Agreement, and such violation or r failure shall continue for a ‘period of thirty (30) days after
written notice from Lender of such default. In the event of a default other than a monetary
default, if the nature of the default is such that it cannot reasonably be cured within the time

-period specified above, then Borrower shall have such additional time as is reasonable to effect

such cure provided that (i) Borrower has commenced and diligently putsued such curative

dctions within the time period specified above, (ii) Borrower at all times dxhgently and
-continuously pursues such curative achons and (iii) Borrower is not otherwrse in defau]t

hereunder

. (© If any assrgnment, transfer or encumbrance shall be made or deemed to be.
made that is in v101at10n of the provisions of this Agreement.

o (d If, at any time during the term of this Agreement, Borrower shall file in
any court, pursuant to any statute of either the United States or of any state, a petition in
bankruptcy or insolvency, or for reorganization or arrangement, or for the appointment of a

- receiver or trustee of all or any portion of Borrower’s property, including, without limitation, its "

interest in the Property, or if Borrower shall make an assignment for the beneﬁt of its creditors or.
petitions for or enters into an arrangement with 1ts creditors.

(e If, at any time during the term of this Agreement, there shall be filed
against Borrower in any courts pursuant to any statute of the United States or of any state, a

- petition in bankruptcy or insolvency, or for reorganization, or for the appointment of a receiver.

or trustee of all or a portion of Borrower’s property, and any such proceeding agamst Borrower -

. shall not be dismissed within srxty (60) days following the commeneernent thereof.

® If any of Borrower’s assets shall be selzed under any levy, execution,

attachment or other process of court where the sanie shall not be vacated or stayed on appeal or
" otherwise within thirty (30) days thereafter, or if any of Borrower’s assets is sold by judicial sale
. and such sale is not vacated, set aside or stayed on appea] or otherwise w1thm thirty (30) days

thereafter. .

(g) If Borrower defaults under any of the. Pro_]ect Documents and ‘does not
cure any such default within any applicable notice, grace and/or cure periods. '

(h).  If Lessee defaults under any of the Third Party Documents and does not

cure any such default wnhm the apphcable notice and cure period.

G . If the Pl‘OjBCt farls the Balance Test as determined under Sechon 234
below. ‘ ‘

@)  IFERC defaults under the Guaranty or any of the Third Party Documents.

(k)  If Borrower takes any action which constxtutes a Major Decision pursuant
to Sectlon 5.9, without the reqmred prior written consent of Lender.

S () If the Constructlon Lender exercises 1ts right to require mandatory
prepayment under. the terms of the Construction Loan and the Construction Loan is not
refinanced or otherwise replaced in an amount deemed appropriate by Lender.
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_ (m) If, at any time during the term of this Agreement, title to the Property is
transferred or conveyed to the holder of any mortgage or similar lien or encumbrance or party
claiming thereunder or purchasing at foreclosure thereof, pursuant to an exercise of any purchase

-option or foreclosure of any mortgage or other lien or encumbrance to which the Property has
been or is subjected; provided, however, that Lessee’s exercise of its purchase option pursuant to

Section 27 of that certain Master Lease and Use Agreement dated as of April 16, 2008 by and
‘between Borrower and Lessee shall not be an Event of Default.

21.2 Remedies on Default. Upon the occurrence of .an Event of Default
- hereinabove specified and subject to the terms of the Subordination Agreement: :

(a) Lender may, subject to the limitations hereinafter set forth, terminate this
Agreement and, peaceably or pursuant to appropriate legal proceedings, exercise any right or
remedy permitted under the Loan Documents.

()  Lender may sue for all sums, charges, payments, costs and expenses due
from Borrower to Lender hereunder either: (i) as they become due under this Agreement, or
(ii) at Lender’s option, accelerate the maturity and due date of the whole or any part of the

. Mezzenine Loan, as well as all other sums, charges, payments, costs and expenses required to be
paid by Borrower to Lender hereunder, including, without limitation, damages for breach or.
default of Borrower’s obligations hereunder in existence at the time of such acceleration, such

" that all sums due and payable under this Agreement shall, following such acceleration, be treated :

"as being and, in fact, be due and payable in advance as of the date of such acceleration. Lender

- may then proceed to recover and collect all such unpaid sums so sued for from Borrower by
distress, levy, execution or otherwise. Regardless of which of the foregoing alternative remedies

~ is.chosen by Lender. under this subparagraph (b), Lender shall not be under any obligation fo

. minimize or mitigate Lender’s damages or Borrower’s loss as a result of Borrower’s breach of or
default under this Agreement. ' '

In addition to the remedies hereinabove specified and enumerated, Lender shall have and
may exercise the right to invoke any other remedies allowed at law or in equity as if the remedies
of re-entry, unlawful' detainer proceedings and other remedies were not herein provided.
Accordingly, the mention in this Agreement of any particular remedy shall not preclude Lender
from having or exercising any other remedy at law or in equity. Nothing herein contained shall
be construed as precluding Lender from having or exercising such lawful remedies -as may be
‘and become necessary in order to preserve Lender's right or the interest of Lender in the
Property and in this Agreement, even before the expiration of any notice periods provided for in
this Agreement; if under the particular circumstances then existing the allowance of such notice

_periods will prejudice or will endanger the rights and estate of Lender in this Agreement.

21.3 Lender May Cure Borrower Defaults. If Borrower shall default in the
performance. of any term, provisions, covenant or condition on its part to be performed hereunder
Lender may, after notice to Borrower and a reasonable time to perform after such notice (or
.without notice if, in Lender’s reasonable opinion, an emergency involving-a threat to life or
health or of imminent destruction of material property interests exists). perform the same for the
account and at the expense of Borrower. If, at any time and by reason of such default, Lender is
compelled to pay, or elects to pay, any sum of money. or do -any act which will require the
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payment of any sum of money, or is compelled to incur any expense in the enforcement of its
rights hereunder or otherwise, such sum or sums, together with interest thereon at the highest rate
allowed under the laws of the state in which the Property is located, shall be repaid to Lender by
Borrower promptly when billed therefor. ' _ .

214 | Rights Cumulative. The rights and remedies provided and avm’léblé to
- Lender in this Agreement are distinct, separate and cumulative remedies, and no one of them,
whether or not exercised by Lender, shall be deemed to be in exclusion of any other.

ARTICLE XXTI
NOTICES

All notices, elections, requests and other communication hereunder shall be in writing
and shall be deemed to have been given or made when delivered by hand or by overnight courier,
or five (5) days after deposited in the United States mail, postage prepaid, by registered or
certified mail, return receipt requested or, in the case of notice by telex, facsimile transmission or
other telegraphic communications equipment, when properly transmitted with receipt
acknowledged upon transmission, addressed as follows or to such other ‘address as may be
hereafter designated in writing by one party to the others:

If to Lender: Windsor OH Holdings, LLC :
- c/o Windsor Healthcare Equities, LLC

7312 Parkway Drive
Hanover, Maryland 21076
Attn: Leigh Howe
Phone: (410) 579-4896
Fax: (410) 579-4890

With a copy to: Ballard Spahr Andrews & Ingersoll, LLP
-300 East Lombard Street, 18™ Floor
Baltimore, Maryland 21202 - ,
Attn: Thomas A. Hauser, Esquire
Phone: (410) 528-5691 ’ '
Fax: (410) 528-5650

If to Borrower: Columbus Campus, LLC :
. ~ c/o Erickson Retirement Communities, LLC
701 Maiden Choice Lane
Baltimore, Maryland 21228
Atin: General Counsel
Phone: (410) 402-2350
Fax: (410) 402-2348

or such other address as may be designated by either party by written notice to the other.' Any
notice mailed to the last designated address of any person or party to which a notice may be or is
required to be delivered pursuant to this Agreement shall not be deemed ineffective if actual
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delivery cannot be made due toa change of address of the person or party to which the notice is
directed or the failure or refusal of such person or party to accept dehvery of the notxce '

ARTICLEXXIII .
ADDITIONAL COVENANTS OF BORROWER

23.1 Conduct of Busmess. _Borrower shall not engage in any business other
than the development of the Project and activities incidental thereto, and shall do or cause to be
done all things necessary to preserve, renew and keep in full force and effect and in good
standing its corporate, limited partnership, limited liability company or other entity status and :
emstence and its nghts and licenses necessary to conduct such business. - :

232 Additional Covenants of Borrower. In addition to the other covenants and
representations of Borrower herein and in this Agreement, Borrower hereby covenants,
acknowledges and agrees that Borrower shall give prompt notice to Lender of any litigation or

“any administrative proceeding involving Borrower, ERC, Lessee, Lender, the Property or the
Project of which Borrower has notice or actual know]edge and which involves a potential v
uninsured liability equal to or greater than $100,000 or which, in Borrower’s reasonable opinion,

~ may otherwise result in any material adverse change in the business, operations, property,
prospects, results of operation or conditions, ﬁnancml or otherwise, of Borrower, ERC, Lessee or
the Project. -

23.3 ' Bofrowér a Sinple Pﬁmose Entity. Bor'rower' represenfs agrees and
T . ‘warrants that Borrower is, and throughout the Term will remain, a Single Purpose Entity as
S deﬁned, described and contemplated on Exlnblt F hereof. -

: 234 " Balance Test. At all times dunng the Term, the Project shall satisfy the
" “Balance Test” pursuant to the terms of this Section 23.4 and as further defined in Exhibit G.
In addition to any other reports required under this Agreement, Borrower shall prepare (or cause
to be prepared) and furnish to Lender within thirty (30) days after the end of each calendar
quarter, and promptly upon written request at any time by Lender in connection with the
occurrence of a material adverse event before the end of a calendar quarter, a projection of the
Balance Test computation as of the end of such calendar quarter (or such other date as may be
specified by Lender) in the form attached hereto and made part of Exhibit G; together with such
supporting and additional information as may be requested by Lender in writing. Such report
shall be for informational purposes only and Lender shall not be bound by any determination
'made by Borrower of the Balance Test computation in any such report provided to Lender. The
Project shall be considered to fail the Balance Test upon the determination by Lender, in its

reasonable discretion, to that effect and the delivery of notice (a “Balance Test Default Notice”)
" to Borrower setting forth a summary of the computation under]ymg that determination. Within
ten (10) business days following delivery of such Balance Test Default Notice, Borrower shall
have the opportunity to supply documentation' demonstrating. that the Project satisfies the
Balance Test which is satisfactory to Lender, in Lender’s sole discretion; provided, however, that
such right shall not apply if the determination by Lender is based on a failure of the Project to
satisfy the Balance Test appearing on the face of a Balance Test report provided to Lender under
this Section. If, after such ten (10) business day period, the parties disagree as to whether the

Project fails to satisfy the Balance Test solely because of the projected costs to complete the
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Project, the final determination of the projected costs to complete shall be ‘made by an
independent consultant mutually selected by Lender and Borrower within five (5) business days
following the close of the prior ten (10) business day period. The independent third party shall
. be directed to produce its conclusions regarding the costs to complete the Project for purposes of
the Balance Test within thirty (30) days of its engagement. If the parties are unable to agree on
an acceptable third party for resolving their dispute as to costs, or if the dispute regarding the
- Belance Test cannot otherwise be resolved by the parties, the final determination shall be made
by Lender in the exercise of its reasonable discretion. Within five (5) business days following
any final determination under this Section 23.4 that the Project fails to satisfy the Balance Test,
ERC shal] have the right to cure the out-of-balance condition by making an additional capital -
contribution to Borrower of cash in such amount as shall cause the Project to satisfy the Balance
Test after such additional capital contribution. The failure by Lender to contest any assumptions
used by Borrower in preparing the Balance Test report as of any date shall not restrict Lender’s
right to contest the validity of those assumptions in applying the Balance Test as of a later date.

ARTICLEXXIV
PREPAYMENT RIGHTS

241 Borrower’s Option to Prepay.  The Mezzanine Loan is not subject to
voluntary prepayment at any time during the initial forty-eight (48) months following the date
hereof (the “Lock-Out Period”). Following the Lock-Out Period, Borrower shall have the

* option to prepay the Mezzanine Loan (the “Borrower Prepayment Option™), in whole or in
part on the first day of the month, so long as each of the following conditions are satisfied: | '

(@  Borrower shall exercise its Borrower Prepayment Option hereunder by
~-giving Lender at least sixty (60) days prior written notice of Borrower's intent to exercise the
. Borrower Prepayment Option. ~ ' - :

, (b) The amount of such prepayment shall be equal to the’principal amount of
the Mezzanine Loan being prepaid, all accrued interest through the proposed prepayment date
and all other amounts due to Lender under the Mezzanine Note and this Agreement. .

(c) Any optionel prepayment of Mezzanine Loan éhall oceur no earlier than
the first day of the month which is sixty (60) days after Lender’s receipt of Borrower’s exercise
notice, or at such other time as shall be mutually acceptable to Lender and Borrower.

(@) Any optioiml prepayment of the Mezzanine Loan shall be paid in cash, by
wire transfer to Lender’s account. B - - - o

: (e) Al expénses incurred by Borrower and/or Lender in connection with
prepayment of the Mezzanine Loan (including Lender’s attorneys' fees) shall be paid by
Borrower. : ' : :

24.2 Acceleration. At any time following the occurrence of an Event of
Default with respect to Borrower or a default by ERC under the Guaranty, Lender may elect to
declare the unpaid principal balance of the Mezzanine Loan, together with all unpaid interest
accrued thereon, the Make-Whole Amount, if applicable, and any other amounts due under the .
Mezzanine Note or this Agreement, due and payable within one hundred twenty (120) days of
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' ' Lender's written notice to Borrower. Lender’s delay or failure in acceleréﬁng the Mezzanine
' Loan upon the discovery or occurrence of an Event of Default shall not be deemed a waiver or -
estoppel against the exercise of such right. ' : '

For purposes of this Agreement, “Make-Whole Amount” shall mean, with
+ Tespect to any amounts of the original principal amount of the Mezzanine Loan required to be re-
paid to Lender following an Event of Default arising prior to the expiration of the Lock-Out
Period, an amount equal to such additional sum of money, if any, as must be added to such
amount so that if such total amount (i.e., such partial or full repayment of the original principal
amount of the Mezzanine Loan (as applicable) plus, without duplication, the additional sum of
money) were, on such date, used to purchase non-callable United States Treasury Securities
having maturity dates as close to the last day of the Lock-Out Period as possible, such
investment would result in the same yield to Lender that Lender would have received had
Borrower made all payments of principal and interest on the original principal amount of the
Mezzanine Loan through the last day of the Lock-Out Period. o

243 . Rights Subject to Agreement. The Borrower Prepayment Obtion as set
forth in this Article XXTV shall be subject to the payment to Lender, within the time frames set

forth above, &s applicable, of all amounts due or paysble to Lender pursuant to the terms of this
Agreement. In the event of an early termination of this Agreement, the rights of Borrower to
prepay the Mezzanine Loan under Section 24.1 hereof shall, unless Borrower has filed or
-otherwise becomes subject to any type of bankruptcy event or filing, survive only until
thirty (30) days after Borrower’s receipt of notice that this Agreement has been terminated
(TIME BEING OF THE ESSENCE);" provided that Lender’s rights under Section 24.2 shall
survive an early termination of this Agreement until the original stated maturity date of the

Mezzanine Note.
* ARTICLE XXV
ADDITIONAL REQUIREMENTS
25.1 . Book Entry System. Lender, écting solely for this purpose as an agent of

Borrower, shall maintain at one of its offices a copy of each agreement pursuant to which any
rights to payments, property or other consideration (the “Loan Payments”) hereunder are
transferred or assigned to another person (a “Loan Assignee”) and a register for the recordation
of the names and addresses of Lender and any Loan Assignee, and the amount and type of any
Loan Payments owing to, Lender and any Loan Assignee pursuant to the terms hereof from time
to time (the “Register™); provided, however, in no event will Borrower be obligated to make
Loan Payments to Lender and any Loan Assignee in the aggregate in excess of the Loan
Payments payable hereunder. The entries in the Register shall be conclusive absent manifest
error, and Borrower, Lender, and each Loan Assignee may treat each person whose name is
recorded in the Register pursuant to the terms hereof as the owner of the Loan Payments .
hereunder for all purposes of this Agreement, notwithstanding notice to the contrary. The .
Register shall be available for inspection by Borrower, Lender and each Loan Assignee, at any
reasonable time and from time to time upon reasonable prior notice. No assignment of any Loan
Payments shall be effective for purposes of this Agreement unless it has been recorded in the
Register as provided in this clause. It is intended that this Section 25.1 constitute a “book entry
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system” within the meaning of Treasury Regulation Section 1.871-14(c)(1)()(B) and shall be
interpreted consistently therewith. ‘ S '
25.2 - Future Amendment. Subject to the terms and conditions of the Third
Party Documents and the related agreements executed by Lender, Borrower hereby agrees to
- amend this Article XXV from time to time as Lender deems necessary or desirable in order to
effectuate the intent hereof, provided that the same does not result in any material change in the
economic costs and benefits derived and incurred hereunder, or affect Borrower’s ability to use,
develop, construct or improve the Property. - o ' o '

25.3 Tax_Treatment of the Mezzanine Toan. Boarrower and Lender hereby
-agree not to take any position with the U.S. Internal Revenue Service (in any filing therewith or
otherwise) and for financial accounting purposes, that is inconsistent with the characterization of
the Mezzanine Loan as a loan for U.S. federal income tax and GAAP purposes. ‘

ARTICLE XXVI
 MISCELLANEOUS -

| 26.1 Reserved. S . S
26.2 Guaranty and Lender-Developer Agreement. Lender has énter‘ed into-this
Agreement in reliance upon-(i) the Guaranty, pursuant to which ERC has provided certain
guaranties and indemnities relating to Borrower’s performance of its obligations under this
Agreement, and (iii) the Lender-Developer Agreement between ERC and Lender dated of even

date herewith, pursuant to which ERC grants certain rights to Lender with respect to the
Development Agreement. . . , e :

26.3 Estoppel Certificates. * Borrower shall from. time to time; within

fifteen (15) days after request by Lender and without charge, give a Borrower Estoppel

. Certificate in the form attached hereto as Exhibit H and containing such other matters as may be

- reasonably requested by Lender to any person, firm or corporation specified by Lender and
certifying as to the accuracy of statements as set forth therein. . ' : -

26.4 ' Brokerage. Lender and Borrower hereby represent and warrant to each
other that they have not engaged, employed or utilized the services of any business or real estate
brokers, salesmen, agents or finders in the initiation, negotiation or consummation of the .= .
business and loan transaction reflected in this Agreement. On the basis of such representation
and warranty, each party shall and hereby agrees to indemnify and save and hold the other party
harmless from and against the payment of any commissions or fees to or claims for commissions
or fees by any real estate or business broker, salesman, agent or finder resulting from or arising

- out of any actions taken or agreements made by them with respect to the business and real estate A
transaction reflected in this Agreement. : ' ‘ :

26.5 No_Partnership or Joint Venture. Lender shall not, by virtue of this
Agreement, in any way or for any purpose, be deemed to be a partner of Borrower in the conduct
of Borrower’s business upon, within or from the Property or otherwise, or a joint venturer or &
member of a joint enterprise with Borrower. - B
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26.6 Entire Agreement. This Agreement contains the entire agreement between
the parties and, except as otherwise provided herein, can only be changed, modified, amended or
terminated by an instrument in writing executed by the parties. It is mutually acknowledged and
agreed by Lender and Borrower that there are no verbal agreements, representations, warranties

 or other understandings affecting the same, and that Borrower hereby waives, as a material part
of the consideration hereof, all claims against Lender for rescission, damages or any other form

. of relief by reason of any alleged covenant, warranty, representation, agreement or understanding
not contained in this Agreement. This Agreement shall not be changed, amended or modified
except by a written instrument executed by Lender and Borrower. '

26.7 Waiver. No release, discharge or waiver of any provision hereof shall be
enforceable against or binding upon Lender or Borrower unless in writing and executed by
Lender or Borrower, as the case may be. Neither the failure of Lender or Borrower to insist upon,

a strict performance of any of the terms, provisions, covenants, agreements and conditions
hereof, nor the acceptance of any sums by Lender with knowledge of a breach of this Agreement -
by Borrower in the performance of its obligations hereunder, shall be deemed a waiver of any
rights or remedies that Lender or Borrower may have or a waiver of any subsequent breach or
default in any of such terms, provisions, covenants, agreements and conditions.

268 Time. Time is of the essence in every particular of this Agreement,
including, without limitation, obligations for the payment of money.

26.9 ~ Costs and Attorney’s Fees. If either party shall bring an action to recover

. any sum due hereunder, or for any breach hereunder, and shall obtain a judgment or decree in its

favor, the court may award to such prevailing party its reasonable costs and reasonable attorneys’

fees, specifically including reasonable attorneys® fees incurred in connection with any appeals

~ (whether or not taxable as such by law). Lender shall also be entitled to recover its reasonable

~ attorneys’ fees and costs incurred in. any bankruptcy action filed by or against Borrower,

including, without limitation, those incurred in seeking relief from the automatic stay, in dealing

with the assumption or rejection of this Agreement, in any adversary proceeding, and in the
preparation and filing of any proof of claim. o

26.10 Captions and Headings.  The captions and headings in this Agreement
have been inserted herein only as a matter of convenience and for reference and in no way
define, limit or describe the scope or intent of, or otherwise affect, the provisions of this
Agreement. . : : '

2611 . Séverabiliﬁ. If any provision of this Agreement shall be deemed to be
invalid, it shall be considered deleted therefrom and shall not invalidate the remaining provisions
- of this Agreement. - :

26.12 Successors and Assipns. The agreemerits, terms, provisions, covenants
and conditions contained in this Agreement shall be binding upon and inure to the benefit of
Lender and Borrower and, to the extent permitted herein, their respective successors and assigns.

26.13 Applicable Law. This Agreement shall be governed by, and construed in
accordance with, the laws of the State of Ohio. - . ‘ :
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2614  Waiver of Jury Trisl. BORROWER AND LENDER HEREBY
KNOWINGLY, VOLUNTARILY AND INTENTIONALLY WAIVE THE RIGHT EITHER

OF THEM OR THERR HEIRS, PERSONAL REPRESENTATIVES, SUCCESSORS OR

- ASSIGNS MAY HAVE TO A TRIAL BY JURY IN RESPECT TO ANY LITIGATION

. ARISING OUT OF, UNDER OR IN CONNECTION WITH THIS AGREEMENT OR ANY
~ AGREEMENT CONTEMPLATED TO BE EXECUTED IN CONJUNCTION HEREWITH, '

OR ANY COURSE OF CONDUCT, COURSE OF DEALING, STATEMENTS (WHETHER
VERBAL OR WRITTEN) OR ACTIONS OF ANY PARTY. . THIS PROVISION IS A

MATERIAL INDUCEMENT TO LENDER’S ACCEPTING THIS AGREEMENT. -

26.15 Usury Clause: It is the intent of Lender and Borrower to comply strictly
‘with any applicable usury law. Lender shall not at any time be entitled to charge, receive, or
collect, and Lender shall not be deemed to have contracted for, charged, or received, as interest
on the principal indebtedness outstanding hereby, any amount in excess of the maximum amount
to be contracted for, charged or received by applicable law, and in the event Lender ever charges,
receives, or collects as interest any such excess, such excess shall be cancelled if charged but not
received or collected, or be deemed partial payment of the principal indebtedness evidenced
hereby if received or collected, and if such excess has been received or collected and the
principal shall have been paid in full, all such excess interest shall forthwith be refunded to -
Borrower. The term “applicable law,” as used herein, shall mean the laws of the State of Ohio. -

'26.16 Legend. Notwithstanding anything contained herein to the contrary, the interests.
and rights of Lender pursuant to this Agreement are subject in all respects to the terms,
covenants, and limitations as set forth in that certain Subordination and Standstill Agreement
dated as of April 16, 2008 among - Construction Lender, as Agent, and Lender (the
“Subordination Agreement”), the provisions of which Subordination Agreement are
‘incorporated herein by reference to the same extent as if fully set forth herein. :

o ARTICLEXXVID |
~ RIGHTS AND OBLIGATIONS OF BORROWER
WITH RESPECT TO PERFORMANCE BY LESSEE

: Notwithéta_nding any provision of this Agreement to the contrary, to the extent that this
Agreement requires or otherwise obligates Borrower to enforce or require any performance by
Lessce with respect to the Project or otherwise, Lender hereby acknowledges and agrees that
Borrower’s obligation of enforcement pursuant to this Agreement shall be limited by Borrower’s
contractual rights and powers to enforce or .otherwise compel such performance by Lessee
pursuant to the assignment of any of such rights or powers to Borrower, or otherwise. .

[REMAINDER OF PAGE INTENTIONALLY LEFT BLANK]
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IN WITNESS WHERL‘OF Lender and Borrower have caused this Agreement to be duly
_executed on or as.of the day and year first above written,

BORROWER.

COLUMBUS CAMPUS, LLC,
a Maryland limited habxhty comp

.. By Enckson Rehrement Comy]

By: (SEAL)

&ee/mld‘f’n
Executive Vqt?;"r'es:dw

[Signaﬁa’és contim_)e on ﬁlang page.]

.DMEAST #8989164

(Losn Agreemeit - Columbus Carnpus)
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"'WINDSOR OH HOLDINGS, LLC,
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SCHEDULE 1.2

. Accessibility Laws
Agreement '
Authority

" . Balance Test

Balance Test Default Notlce
Borrower

Borrower Prepayment Option
CCRC

CERCLA

Columbus CCRC
Community Loan

Community Loan Agreement -

Community Loan Documents
Community Loan Mortgage
Community Note '
Construction Lender
Construction Loan .
Construction Loan Agreement
Construction Loan Documents
Development Agreement
Disclosed Claims

Entrance Deposits-

Environmental Requirements

ERC -

ERISA .

Event of Default
Exercise Notice
General Contract
Guaranty
Hazardous Matenals

Infrastructure Financing Documents
Infrastructure Improvement Bonds

Infrastructure Improvements
Lender

Lessee

Loan Assignee -

Loan Documents

Loan Payments

Lockbox Account Agreement
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 Recitals - C(iii)

Section 23.4

Section 23.4
Opening Paragraph
Section 24.1 '

‘Recitals - A

Section 18.16(a)

~ Recitals - A

Recitals — C(i)
Recitals ~ C(i)
Recitals — C(i)
Recitals — C(i)
Recitals — C(i)
Recitals — C(ii)
Recitals — C(ii)
Recitals — C(ii)
Recitals ~ C(ii)
Recitals — B(ii)
Section 18.4

- Recitals — Bjii)
Section 18.16(b)

Recitals — B(ii)
Section 5.9(h)

. Section 21.1

Section 24.2
Section 11.2(c)
Section 1.1(a)(v)
Section 18.16(a)
Recitals - Ciii)
Recitals - C(jii)
Recitals - C(iii)
Opening Paragraph -
Recitals - B(i)
Section 25.1
Section 1.1()
Section 25.1

Recitals — C(iii)
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Lock-Out Period
Major Decisions
. Make-Whole Amount
Master Lease
- Mezzanine Loan
- Mezzanine Note -
Monthly Fees
Mortgage .
. Notice of Commencement
Permitted Exceptlons
Phase
Phase Plans
Project =
Project Documents -
Project Loans
Property
Qualified Transferee
RCRA
~ Register
Residence and Care Agreement
Residents
Single Purpose Entity
‘Subordination Agreement
"TAB Summary
Tax
Taxes
‘Taxable
" . Tax Return
Term B ’
Third Party Documents
Transaction Documents
Unit or Units
Working Capital Loan :
Working Capital Loan Agreement.
Working Capital Loan Documents
Working Capital Note

Working Capital Security Agreement.
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Section 24.1(f)
. Recitals — B(i)
Recitals - D
~ Recitals-D
. Recitals - Biii)
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“Section 15.4
Section 5.6
Section 11.2(a) -
Section 5.7
‘Recitals - A

- Section 5.1

" Section 5.7
Recitals - A
Exhibit J
Section 18.16(a)
Section 25.1
Recitals B(iii)
Recitals — B(iii)
Section 23.3
Section 26.16.

- Section 5.8
Section 18.13
Section 18.13

. Section 18.13
" Section 18.13
Section 1.1(b)
. Section20.1"
~ Section 18.1
~ Recitals- A
" Recitals ~ C(ii)
Recitals ~ C(iii)
Recitals — C(iii)
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SCHEDULE 18.4

SCHEDULE OF DISCLOSED CLAIMS

None.
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. SCHEDULE 18.16(c)
SCHEDULE OF ENVIRONMENTAL REPORTS

_ Phase I Environmental Site Assessrnent Report by. Evans, Mechwart, Hambleton & Tllton Inc..
dated January 31, 2007.- : .
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EXHIBIT A

- LEGAL DESCRIPTION

© PARCEL1I:

SITUATE IN THE STATE OF OHIO, COUNTY OF FRANKLIN, CITY OF HILLIARD, |
LYING IN VIRGINIA MILITARY SURVEY NOS. 3000 AND 4854, BEING PART OFTHE

- 40.924 AND ALL OF THE 0.742 ACRE TRACTS CONVEYED TO COLUMBUS CAMPUS
LLC BY DEED OF RECORD IN INSTRUMENT NUMBER 200801170008512, AND PART
OF THE 45.557 ACRE TRACT CONVEYED TO COLUMBUS CAMPUS LLC BY DEED OF
RECORD IN INSTRUMENT NUMBER 200801170008509, (ALL REFERENCES REFER TO
THE RECORDS OF THE RECORDER'S OFFICE, FRANKLIN COUNTY, OHIO) BEING
MORE PARTICULARLY DESCRIBED AS FOLLOWS: ~

BEGINNING, FOR REFERENCE, AT FRANKLIN COUNTY GEODETIC SURVEY

- MONUMENT NUMBER 0005 RESET FOUND AT THE CENTERLINE INTERSECTION OF
DAVIDSON ROAD (VARIABLE WIDTH) AND LEAP ROAD (VARIABLE WIDTH);

" THENCE SOUTH 23° 37 07" EAST, A DISTANCE OF 1243,56 FEET, WITH THE .
CENTERLINE OF SAID LEAP ROAD, TO A POINT: - o '

THENCE NORTH 66° 22' 53" EAST, A DISTANCE OF 50.00 FEET, ACROSS THE RIGHT-
‘OF-WAY OF SAID LEAP ROAD AND ENTERING SAID 45.957 ACRE TRACT, TO AN
IRON PIN SET, THE TRUE POINT OF BEGINNING; ,

'THENCE ACROSS SAID 45.957 ACRE TRACT, THE FOLLOWING COURSES AND
DISTANCES: - R S

'NORTH 68° 44' 53" EAST, A DISTANCE OF 556.74 FEET, TO AN IRON PIN SET AT A
POINT OF CURVATURE;. - | 5 E . |

WITH SAID CURVE TO THE LEFT, HAVING A CENTRAL ANGLE OF 09° 08' 20", A
RADIUS OF 1099.00 FEET, AN ARC LENGTH OF 175.29 FEET, AND A CHORD WHICH _
BEARS NORTH 60° 37' 51" EAST, A CHORD DISTANCE OF 175.11 FEET, TO AN IRON
PIN SET; A ' - : .

~ NORTH 23° 37' 07" WEST, A DISTANCE OF 384.33 FEET, TO AN IRON PIN SET IN THE
LINE COMMON TO SAID 45.957 ACRE TRACT AND THE REMAINDER OF THE
ORIGINAL TRACT THREE CONVEYED TO WOLPERT ENTERPRISES, LIMITED BY
DEED OF RECORD IN IN; STRUMENT NUMBER 200204080088414; -

THENCE NORTH 84° 08' 15" EAST, A DISTANCE OF 1 139.80 FEET, WITH THE
NORTHERLY LINE OF SAID 45.957 AND 0.742 ACRE TRACTS AND WITH THE S
SOUTHERLY LINES OF THE REMAINDER OF SAID TRACT THREE, THE SOUTHERLY

- LINE OF THE REMAINDER OF THE ORIGINAL TRACT TWO CONVEYEDTO :

DMEAST #9989151v6 - . - Exhibit A—Pagel
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. WOLPERT ENTERPRISES, LIMITED BY DEED OF RECORD IN INSTRUMENT NUMBER
200204080088414 AND A SOUTHERLY LINE OF THE REMAINDER OF THE ORIGINAL
TRACT 1 CONVEYED TO ANSMIL LIMITED PARTNERSHIP BY DEED OF RECORD IN

- OFFICIAL RECORD 32225 G17, TO AN IRON PIN SET; o : -

THENCE SOUTH 05° 55' 17" EAST, A DISTANCE OF 353.64 FEET, WITH THE LINE

“COMMON TO SAID 0.742 ACRE TRACT AND THE REMAINDER OF SAID ORIGINAL _
TRACT 1, TO AN IRON PIN SET AT A POINT OF CURVATURE; R

- THENCE WITH SAID CURVE TO THE LEFT, HAVING A CENTRAL ANGLE OF 17° 44’
53", A RADIUS OF 1332.49 FEET, AN ARC LENGTH OF 412.75 FEET, AND A CHORD
WHICH BEARS SOUTH 14° 47' 43" EAST, A CHORD DISTANCE OF 411.10 FEET, WITH
AN EASTERLY LINE OF SAID 0.742 AND 45.957 ACRE TRACTS AND A WESTERLY
LINE OF THE REMAINDERS OF SAID ORIGINAL TRACT 1 AND ORIGINAL TRACT
TWO, TO AN IRON PIN SET AT A POINT OF TANGENCY ;

THENCE SOUTH 23° 40' 10" EAST, A DISTANCE OF 353.83 FEET, WITH AN EASTERLY
LINE OF SAID 45.957 AND 40.924 ACRE TRACTS, AND WITH A WESTERLY LINE OF
- THEREMAINDERS OF SAID ORIGINAL TRACT TWO AND ORIGINAL PARCEL TWO,
TRACT TWO CONVEYED TO ANSMIL LIMITED PARTNERSHIP BY DEED OF RECORD
. IN OFFICIAL RECORDS 32225 G17 AND 32225 105, TO AN TRON PIN SET; '

THENCE CONTINUING WITH THE LINE COMMON TO SAID 40.924 ACRE TRACT, THE

- REMAINDER OF SAID ORIGINAL PARCEL TWO, TRACT TWO AND THE REMAINDER
- ‘OF THE ORIGINAL PARCEL TWO, TRACT THREE CONVEYED TO ANSMIL LIMITED .

- PARTNERSHIP BY DEED OF RECORD IN OFFICIAL RECORDS 32225 G17 AND 32225
105, THE FOLLOWING COURSES AND DISTANCES: - S

SOUTH 01° 52' 05" EAST, A DISTANCE OF 53.85 FEET, TO AN IRON PIN SET;

SOUTH 23° 40' 10" EAST, A DISTANCE OF 105.00 FEET, TO AN IRON PIN SET:

SOUTH 45° 28' 15" EAST, A DISTANCE OF 53.85 FEET, TO AN IRON PIN SET;

SOUTH 23° 40' 10" EAST, A DISTANCE OF 514.24 FEET, TO AN IRON PIN SETATA
POINT OF CURVATURE; - .

WITH SAID CURVE TO THE RIGHT, HAVING A CENTRAL ANGLE OF 08° 02' 24", A -
RADIUS OF 1390.00 FEET, AN ARC LENGTH OF 195.05 FEET, AND A CHORD WHICH
BEARS SOUTH 19° 38' 58" EAST, A CHORD DISTANCE OF 194.89 FEET, TO AN IRON
PIN SET; ‘ _ . : o :

SOUTH 74° 22' 14" WEST, A DISTANCE OF 20.00'FEET, TO AN IRON PIN SET;

WITH A CURVE TO THE RIGHT, HAVING A CENTRAL ANGLE OF 01° 02' 00", A
RADIUS OF 1370.00 FEET, AN ARC LENGTH OF 24.71 FEET, AND A CHORD WHICH

DMEAST #8989151 v6' - Exhibit A - Page 2
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BEARS SOUTH 15° 06' 46" EAST, A CHORD DISTANCE OF 24.71 FEET, -TO AN IRON
PIN SET

' SOUTI-I 76° 07'35" WEST, A DISTANCE OF 82. 51 FEET TO AN IRON PlN SET
' SOUTH 70° 47 24" WEST A DISTANCE OF 286 15 FEET, TO AN IRON PIN SET;
SOUTH 68° 02' 13" WEST A DISTANCE OF 159.38 FEET TO AN IRON PIN SET

. SOUTH 82° 20" 53" WEST, A DISTANCE OF 300 01 FEET TO ANIRON PIN SET

SOUTH 76° 34' 35" WEST A DISTANCE OF 307.14 FEET TO AN IRON PIN. SET
SOUTH' 82° 47 36" WEST A DISTANCE OF 138. 56 FEET TO AN IRON PIN SET
NORTH 79° 56' 50" WEST A DISTANCE OF 85, 56 FEET, TO AN IRON PIN SET

NORTH 71°18' 50" WEST A DISTANCE OF 150.01 FEET, TO AN IRON PIN SET '

- 'NORTH 65° 38' 53" WEST A DISTANCE OF 208 41 FEET TO AN. IRON PIN SET; =

NORTH 57° 48' 25" WEST A DISTANCE OF 129.32 FEET, TO AN IRON PIN SET; -

NORTH 59° 01' 48" WEST A DISTANCE OF 170.38 FEET TO AN IRON PIN SET;
NORTH 67° 18' 16" WEST, A DISTANCE OF 57.59 FEET TO AN IRON PIN SET

NORTH 80° 44' 53" WEST A DISTANCE OF 8. 85 FEET, TO AN IRON PIN SET;

- THENCE ACROSS SAID 40.924 AND 45, 957 ACRE TRACT S, THE FOLLOW]NG

COURSES AND DISTANCES

NORTH 02° 32' 02" EAST A DISTANCE OF 270 04 FEET TO AN IRON PIN SET AT A
POINT OF CURVATURE;

| WITH SAID CURVE TO THE LEFT HAVING A CENTRAL ANGLE OF 26° 09' 10"

RADIUS OF 600.00 FEET, AN ARC LENGTH OF 273.87 FEET, AND A CHORD WHICH

. BEARS NORTH 10° 32' 33" WEST, A CHORD DISTANCE OF 271.50 FEET, TO AN IRON

PIN SET;

NORTH 23° 37 07" WEST, A DISTANCE OF 682.05 FEET, TO THE TRUE POINT. OF
BEGINNING, CONTAININ G 77.019 ACRES, MORE OR LESS. ‘ :

PARCEL 2:

DMEAST #9989151 v8 . Exhibit A—Page3
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SITUATED IN THE STATE OF. OHIO COUNTY OF FRANKLIN, CITY OF HILLIARD
LYING IN VIRGINIA MILITARY SURVEY NUMBER 4854, VIRGINIA MILITARY
DISTRICT, BEING PART OF THE 45.957 ACRE TRACT CONVEYED TO.COLUMBUS
- CAMPUS LLC BY DEED OF RECORD IN INSTRUMENT NUMBER 200801 170008509,
- (ALL REFERENCES REFER TO THE RECORDS OF THE RECORDER'S OFFICE, :
- FRANKLIN COUNTY, OHIO) BE]NG MORE PARTICULARLY DESCRIBED AS
' FOLLOWS

BEGINNING FOR REFERENCE AT FRANKLIN GEODETIC SURVEY MONUMENT
-~ NUMBER 0005 RESET FOUND AT THE CENTERLINE INTERSECTION OF LEAP ROAD
(VARIABLE WIDTH) AND DAVIDSON ROAD (VARIABLE WIDTI-I), :

THENCE SOUTH 23° 37'.07" EAST, A DISTANCE OF 614.75 FEET, WITH THE
CENTERLINE OF SAID LEAP ROAD, TO A MAGNETIC NAIL SET AT THE COMMON
CORNER OF SAID 45.957 ACRE TRACT AND THE REMAINDER OF THE ORIGINAL
TRACT THREE AS CONVEYED TO WOLPERT ENTERPRISES, LIMITED BY DEED OF
RECORD. IN INSTRUMENT NUMBER 200204080088414;

TI-IENCE NORTH 84° 08' 15" EAST A DISTANCE OF 52.50 FEET ACROSS THE RIGHT- :

- OF-WAY OF SAID LEAP ROAD AND WITH THE LINE COMMON TO SAID 45.957 ACRE
TRACT AND THE REMAINDER OF SAID ORIGINAL TRACT THREE TO AN IRON PIN
SET, THE TRUE POINT OF BEGINNING '

THENCE NORTH 84° 08" 15" EAST, A DISTANCE OF 767 02 FEET, CONTINUING WITH
SAID COMMON LINE TO AN IRON PIN SET; '

THENCE ACROSS SAID 45 957 ACRE TRACT, THE FOLLOWING COURSES AND
DISTANCES:

-~ SOUTH 23° 37' 07" EAST, A DISTANCE OF 384 33 FEET TO AN IRON PIN SET ON A
CURVE;

WITH SAID CURVE, TO THE RIGHT, HAVING A CENTR.AL ANGLE OF 09° 08' 20", A
RADIUS OF 1099.00 FEET, AN ARC LENGTH OF 175.29 FEET, AND A CHORD
BEARING SOUTH 60° 37' 51" WEST, A CHORD DISTANCE OF 175. 11 FEET, TO AN
IRON PIN SET AT A POINT OF TANGENCY;

: SOUTI-I 68° 44' 53" WEST A DISTANCE OF 556.74 FEET TOANIRON PIN SET;

NORTH 23° 37' 07" WEST, A DISTANCE OF 612.80 FEET, TO THE TRUE POINT OF
BEGINNING CONTAINING 8.528 ACRES MORE OR LESS. .

PARCEL 1 AND PARCEL 2 BEING TH.E SAME PROPERTY CONVEYED, TO .
COLUMBUS CAMPUS, LLC BY GENERAL WARRANTY DEEDS IN INSTRUMENT
NUMBER 200803120038096 AND INSTRUMENT NUMBER 200803120038094, -
RECORDER'S OFFICE; FRANKLIN COUNTY, OHIO. '

DMEAST #9989151 v6 - . Exhibit A~Page4
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EXHIBIT B
- PERMITTED EXCEPTIONS

All items listed on the attachments hereto (SEE ATTACHED), together With all other matters of

record applicable to the Property on the date hereof or as hereafter may be permitted by Lender
in accordance with the terms of this Agreement. ” o '

DMEAST #9989151 v8 | Exhibit B — Page 1
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Issued By: . - . .
CHICAGO TITLE' INSURANCE COMPANY ' Schedule B - Part |

Policy No:{ 26160583A -

SCHEDULEB-PARTI
EXCEPTIONS FROM COVERAGE

Except as provided in Schedule B - I"axt I, tlns policy docs not insure against loss or damugo (and the Companywm not
pay costs, attorneys’ fecsorexpcnses)thntansebyrensonof' -

A, RIGHTS OR CLAIMS OF PARTIES IN POSSESSION NOT SHOWN BY' 'I'HB PUBLIC.RECORDS.

B ANY ENCROAG{MBNT, BNCUMBRANCB VIOLATION, VARIATION, OR ADVERSE CIRCUHSM
AFPECTING THE TITLE THAT WOULD BE DISGZ-OSBD ‘BY RN ACCURATE AND COMPLETE LAND
SURVB’Y OF THE LAND. .

C. EASEMENTS OR CLAIMS-OF RASEMENTS NOT SHOWN BY THE PUBLIC RECORDS,

D. ANY LIEN, OR RIGET TO A LIEN, FOR SERVICBS, LABOR, OR MATERTAL HRRETOFORB OoR
HEREAPTER FURNISHED, IKPOSKD BY LAW AND NOT SBOWN BY THR YIJBLIC RECORDS.

E.TAXRS OR SPECIAL ASSRSSMENTS WHICH ARE NOT SHOWN AS BXISTING LIENS BY THB PU'BLIC
RECORDS '

..F '1. ITBEMS A THROUGH E, INCLUSIVE, OF SCHBDULE B, AS SET FORTH ABOVB, ARE HEREBY
DELEBTED,

MORTGAGB FROM COLUMBUS CAMPUS, I‘I-C. A MARYLAND LIMITED LIABILITY COMPANY, FILED
. IN THR ORIGINAL AMOUNT OF $ + TO KEYBANK NATIONAL ASSOCIATION, OF
RECORD IN INS'I’RUMEN‘I NUMBER ’ RBCORDBR'S OFFICE, FRANKLIN COUNTY, OHIO.

A0 2

AQ TAXES AS 'I'O 42.673 ACREE, PARENT PARCBL N'UMBER 050-8256, 'I'AXBB A8 TO 112,544 ACRBS,
) "PARENT PARCEBL NUMBER 050-8255, TAXES AS TO 68.747 ACRES, PARBNT PARCEL NUMBER
050-8254, FOR THR YEAR 2008, AMOUNT UNDBTRRMINED, ARE R LIEN, BUT ARE NOT YET DUR
AND FAYABLE,

AR TAXES AS TO 45 957 ACREE, FUTURE PARCEL NUMBER 50- -10749, TAXES TO 40.924 ACRES,
FUTURE PARCEL NUMBER 50-310750 AND TAXES AS TO 0.742 ACRES, FUTURE PARCEL NUMBER
50-10751, FOR THE YEAR 2008, AMOUN‘I' UNDETERMINED, ARE A LIEN, BUT ARE NOT YRT DUE .
AND PAYABLRE, .

- _ : Page Bl - 1 ‘ _
0ELB11 8/08 iO4S MLF  04/09/08 10:05:07 . . . ALTA Loan Pollcy (6/17/08)
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- EXHBITC
. CLOSING CONDITIONS

‘1.1 Borrower's Deliveries, Prior to the date hereof, Borrower shall delive_r to Lender, at
Borrower's sole cost and expense, the following: ' '

(a)  Title Commitment. Commitment (collectively, the “Title Commitment”) to the
Borrower for an ALTA (2006) Lender's Title Insurance Policy committing to insure, at standard
rates title to the Property as being good and marketable, subject only to the Permitted -
Exceptions, in'the amount of not less than Twenty-One Million Three Hundred Fifty Thousand
Dollars ($21,350,000.00), issued by Chicago Title Insurance Company (the "Title Insurer").
The Title Commitment shall be effective as of the date of the Mezzanine Note (the "Closing
Date"), and shall reflect that fee simple title is held by Borrower and that the Lender's Title
Insurance Policy to be issued to Lender (the "Title Insurance Policy") shall contain an extended
coverage endorsement over the general or standard exceptions which are a part of the printed
form of the policy and subject only to the Permitted Encumbrances. The Title Insurence Policy
shall, in addition, (a) not contain any exceptions for (i) liens for labor or material, whether or not

- of record, (ii) parties in possessien, (jii) unrecorded easements, (iv) taxes and special assessments
not shown on the public records, and (v) any matter that the Survey disclosed; and (b) provide-
for the following endorsements: (A) an access endorsement insuring that there is direct and
unencumbered access to the Property from all adjacent public streets and roads, (B) if applicable,
a survey endorsement insuring that all foundations in place as of the date of such policy are

* within the lot lines and applicable setback lines, that the improvements do not encroach on
adjoining land or any easements, and that there are no encroachments of improvements from

. adjoining land on the Property or any part thereof, except as shown on the survey, and (C) such
- other endorsements as Lender may reasonably require. - a - '

(b)  Lien Searches. Written results of searches reflecting any li'ens,‘ judgments, tax
liens, bankruptcies, and open dockets (the “UCC Searches™); conducted by a company
reasonably acceptable to the Lender. S I

(© Copies of Documents. Legible 'copi;es of all documénts of record referred to in
any Title Commitment or disclosed by the UCC Searches. -

(d) - Survey. A current ALTA/ACSM land title survey of the Property (the “Survey”)
certified to Borrower, Lender and the Title Insurer (and such other persons or entities as
Borrower and Lender may designate) by a surveyor registered in' the State of Ohio and
acceptable to Lender. The Survey shall also contain a surveyor's certification acceptable to
‘Lender. ' : ' ' '

(e) .~ Environmental Reports. Environmental assessments, in form and substance
acceptable to Lender, regarding the presence and condition of any Hazardous Materials on the
Property, or conditions which have or could result in the violation of any Environmental
Requirements. '

DMEAST #9989151 v6 - Exhibit C — Page 1



Case 09-37010-sgj11 Claim 33-1'Part4 Filed 02/26/10 * Desc ExhibitB Page 45
: .. . . of 56 ' o L

® Project Related Materials. Such other information regarding the Project and the
Property as may be requested by Lender to enable Lender to effect necessary due diligence with
regard to the investment of funds by Lender. c

12 Inspection. Lender shall be given full access to, and shall have the right to inspect,
(a) the Project and the Property, (b)all financial records pertaining to the operation of the
 Project, and (c) files and records pertaining to-the processing of approvals for the Project and the
marketing of Units. All such materials shall be treated as confidential by Lender. -. - . -~

13 Limited Recourse. Notwithstanding anything to the contrary in this Agreement or in any
documents delivered by Lender in connection with the consummation of the transaction
contemplated hereby, it is expressly understood and agreed that Lender's liability shall be limited
to and payable and collectible only out of assets held by Lender and not any of Lender's
directors, officers, employees, shareholders, contract holders or policyholders, shall be subject to

_any lien, levy, execution, setoff or other enforcement procedure for satisfaction of any right or -
remedy’ of Borrower in connection with the transaction contemplated hereby. A provision
comparable to the foregoing shall be inserted in such Transaction Documents as Lender shall
require. o -

14  Conditions to the Closing. Lender's 6bljgation to settle on this transaction shall be
cconditioned on the following and Lender being satisfied, in Lender's sole discretion, with:

(a) the condition of title to the Prqperty as evidenced by the Title C_ommitmeht and
- the Survey; - » .

S () the disclosures provided by Borrower and ERC relative to the Property, the
. Project and ERC; : ' " K :

, (©) the absence of any césualty, condemnation or eventinvolving any Hazardous
Materials deemed by Lender to affect adversely and materially the Property or the Project; and

- (@)  the form, content and terms of the Construction Loan Documents, the Community
Loan Documents, the Working Capital Loan Documents, the Infrastructure Financing
Documents, the Development Agreement, the Development Plan (as defined in the Development
Agreement), the Master Lease, the TAB Summary, and any other Third Party Documents.

Should Lender determiné, at any time prior to the Closing Date, that one or more of the

conditions bave not, cannot or will not be complied with to Lender's sole and absolute
satisfaction, Lender may terminate this Agreement. .

DMEAST #9989151 v6 i Exhibit C - Page 2
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EXHIBIT D
' CLOSING REQUIREMENTS

1.1  Deliveries b\? Borrower. On the Closing Date, Borrower shall deliver to Lender the

(a)  Copies of the Articles .of Organization of Borrower and ERC certified as true, 

| complete and correct by an officer of ERC.

(®)  Certificates, dated as of the Closing, in form and substance satisfaétory to Lender

-and their counsel, executed by the sole member of Borrower and by the Secretary of ERC and

certifying: (i) the incumbency of the officer who executed the Agreement; (ii) attaching copies
of resolutions or consents adopted by the sole member of Borrower and the Board of Directors of
ERC authorizing and approving the execution of this Agreement and the consummation of the
transactions contemplated hereby; and (iii) the authority of the sole member of Borrower and the
officer of ERC who executed the Agreement.

(c) Title Commitment and Survey which comply with Exhibit C to this Agreement;

(d)  Legal opinions of counsel to Borrower and ERC, addressed to the Lender and
their respective successors and assigns, including legal opinions from (i) Maryland counsel to -
Borrower and ERC (regarding authority to enter into agreements, and existence of litigation),
and (i) Ohio counsel to Borrower and ERC (regarding compliance with health laws,
enforceability, and compliance with laws for the Project), satisfactory in form and substance to
Lender and its counsel. : : o :

(e)  Estoppel and agreement from Lessee, in form reasonably satisfactory to Lender,
(1) that no default exists by Lessee or Borrower under the Project Documents, which has not been
cured, (ii) that there are not any litigation or claims pending, or on appeal, against Lessee which
affect Lessee’s financial stability, in each instance to Lender. ' '

® | :Thc original Subordination Agreement fully exécuted by Construction Lender.

(8)  Such othet documentation relating to the transactions contemplated heréby as may
be reasonably requested by Lender or its counsel. ’ :

1.2 Further Assurances. In addition to the actions, documents and instruments specifically
required to be taken or delivered hereby, prior to and after the date hereof, without additional
consideration, each of the parties hereto agrees to execute, acknowledge and deliver such other
documents and instruments and take such other actions as the other party may reasonably request
in order to complete and perfect the transactions contemplated in this Agreement. '
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EXHIBITE
THIRD PARTY DOCUMENTS |
The Community Loan Documents as defined in C(i) of the Recitals of this Agreement,

 the Construction Loan Documents as defined in C(ii) of the Recitals of this Agreement and the
- Infrastructure Financing Documents as defined in C(iii) of the Recitals of this Agreement.
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| EXHIBIT F
SINGLE PURPOSE ENTITY REQUIREMENTS

Borrower or its assignee shall throughout the Term hereof do all things necessary to

‘continue to be and remain a Single Purpose Entity (including without limitation, if Borrower is a

- partnership, insuring that each general partner of Borrower continues as a Single Purpose Entity

and shall not amend its articles of organization or operating agreement, or if Borrower is a

corporation, that Borrower shall not amend its articles of incorporation or bylaws, or if Borrower

is a limited liability company, Borrower shell prevent any member-manager of Borrower from-
amending such member’s articles of organization or bylaws or other formation documents).

- For purposes hereof, “Single Purpose Entity” shall mean a person, other than an
individual, which (a) is formed, organized or recrganized solely for the purpose of undertaking
the activities as contemplated under this Agreement, (b) does not engage in any business -
unrelated to the Property and the permitted use thereof under this Agreement, (c) has not and will
not have any assets other than those related to its interest in the Property and has not and will not
have any indebtedness other than indebtedness contemplated or as permitted under this
Agreement or otherwise incurred in the ordinary course of business, (d) maintains its own
separate books and records and its own accounts, in each case which are separate and apart from
the books and records of any other any individual, corporation, partnership, joint venture, limited
Liability company, limited liability partnership, association, joint - stock company, trust,
unincorporated organization, or other organization, whether or not a legal entity, and any
governmental authority (“Person”), (€) holds itself out as being a Person separate and apart from
any other Person, (f) does not and will not commingle its funds or assets with those of any other
"Person except as required under any of the Third Party Documents, (g) conducts its own business
in its own name, (h) maintains separate financial statements, (i) pays its own liabilities out of its
own funds, (j) observes all limited liability company formalities, partnership formalities or
corporate formalities, as applicable, (k) maintains an arm’s-length relationship with its affiliated
Persons, (1) does not guarantee or otherwise obligate itself with respect to the debts of any other
Person or hold out its credit as being available to satisfy the obligations of any other Person
except as required or' expressly authorized under this Agreement, (m)does not acquire
obligations or securities of its partners, members or shareholders, (n) allocates fairly and
reasonably shared expenses, including without limitation, any overhead for shared office space,
if any, (o) uses separate stationary, invoices and checks, (p) except as required or expressly
authorized or contemplated under this Agreement, and the Third Party Documents, does not and
will not pledge its assets for the benefit of any Person other than Lender or make any loans or
advances to any other Person, (q) does and will correct any known misunderstanding regarding
. its separate identity, and (r) maintains adequate capital in light of its ‘contemplated business
operations. :

In addition to the foregoing, and consistent with the Single Purpose Entity requirements
hereof, Borrower covenants and agrees that throughout the Term hereof, Borrower shall not
(D) voluntarily file or consent to the filing of a petition for bankruptcy, insolvency,
reorganization, assignment for the benefit of creditors or similar proceedings under any federal
or state bankruptcy, insolvency, reorganization or other similar law or otherwise seek any relief
under any laws relating to the relief of debts or the protection of debtors generally; (ii) merge
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into or consolidate with any Person, or dissolve, terminate or liquidate in whole or in part,
 transfer or otherwise dispose of all or substantially all of its assets (except as permitted herein) or
convert to another type of legal entity, without in each case Lender’s consent; (iii) own any
~ subsidiary, or make any investment in, any Person without the consent of Lender; (iv) maintain
- its assets in such a manner that it will be costly or difficult to segregate, ascertain or identify its
. individual essets from those of any partners, members, shareholders, principals and affiliates of
- the Person, or any general partner, managing member, principal or affiliate thereof or any other
Person; or (v) become insolvent or fail to pay its debts and liabilities from its assets as the same -
shall become due. o - o o T
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EXHIBIT G
BALANCE TEST

_ For purposes of this Agreement,_“Balance Test” shall mean the detefnﬁﬂatibn, made as
of any date, for the Project, as to whether . : ‘ Cer e

() the sum of the Projected Anticipated Cash Receipts
| exceeds - o

. () ° the sum of (x)the projected cost to complete construction and
development of the Project as of the date of determination, taking into account anticipated cost
increases and general inflationary trends, carrying costs through completion of the Project
(including, without limitation, debt service on any financing of the Project and payment of
interest on the Mezzanine Loan), and. projected sbsorption of units in the Project based on
current market environment for units of the type offered in the Project and long-term residential
mortgage rates, as the same relate to the market demand for residential ‘real estate; (y) the
original principal amount of the Mezzanine Loan; and (z) $21,000,000. ' C

The projected cost to complete construction and development of the Project shall be
determined based on all the facts and circumstances at the time of the determination, but in any
event shall be not less than the projected costs to complete construction and ‘development

o reflected in the Development Plan as then in effect as reflected in the Development Agreement
0 ' as amended from time to time, including specifically the Phase Budgets and Phase Forecasts plus
E the aggregate “Unallocated Expense Summaries and Forecasts,” as such term is defined therein.

The following defined terms shall apply for purposes of the foregoing: .

. - “Project Balance Test Coverage Amount” shall mean an amount, determined as’
- of any date, equal to (A) $21,000,000 reduced by (B) the sum of the amounts set forth below
with respect to each of the residential buildings in the Project which, on or before the date of
determination, have been leased to Lessee pursuant to the Master Lease or delivered to and
accepted by Lessee; provided, however, that the Project Balance Test Coverage Amount shall at

all times be no less than $9,000,000. The amounts described in clause (B) above are as follows: |

Building Reference o Redﬁcﬁon in Project
' ' v Balance Test Coverage
_ - Amount”
Residential Building 1.1 o $1,200,000 -
Residential Building 1.2 . | 1,200,000
Residential Building 1.3 o - 1,200,000
Residential Building 14 o 1,200,000
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Residential Building 1.5 11,200,000
Residential Building 1.6 1,200,000
Residential Building 1.7 1,200,000
Residential Building 2.1 1,200,000
Residential Building 2.2 .: _ , : - 1,200,000

" Residential Building 2.3 B 1,200,000
Residenﬁal Building 2.4 : v 0

- Residential Building 25 0
Residenﬁal Buildipg 2.6 0 |
Extended Care 1A 0
Extended Care 1B 0
Extended Care 2 ' ‘ . - 0
Total I  $12,000,000

“Projected Anticipated Cash Receipts” shall mean the sum of (i) entrance
deposits projected to be received by Borrower based on entrance deposits for similar type units
which have been sold or settled as of the date of determination and other applicable assumptions
reflected in the proforma development budgets included in the Development Plan and the Phase
Plans then in effect affecting the projected entrance deposits to be received for the Project, less
the outstanding principal balance and accrued interest of the Working Capital Loan; (ii) the
rental income projected to be received by Borrower under the Master Lease from the date of
determination through December, 2011; and (iii) fifty percent of the anticipated purchase price to

be received under the purchase option granted by Borrower to Lessee.
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EXHIBIT H

FORM OF BORROWER ESTOPPEL CERTIFICATE

A THIS BORROWER’S ESTOPPEL CERTIFICATE (this “Certificate”) is given this

_day of , 20__, by COLUMBUS CAMPUS, LLC, a Maryland
limited liability company (“Borrower”) in favor of WINDSOR OH HOLDINGS, LLC, a
Delaware limited liability company (“Lender”). e :

RECITALS:

: AL Pursuant to the terms and conditions of that certain Loan Agreement (the
“Agreement”) dated April 16, 2008, Lender loaned to Borrower certain amounts more
particularly described in the Agreement. ‘

B.  Pursuant to the terms and conditions of the Agreement, Lender has requested that
" Borrower execute and deliver this Certificate with respect to the Agreement. - :

VNOW, THEREFORE, in consideration of the above prenﬁses, Borrower hereby makes’
. the following statements for the benefit of Lender: ' B

1. The‘copy of the Agreement and all amendments, if any, attached hereto and made

- a part hereof as Exhibit A is a true, correct and complete copy of the Agreement, which

. Agreement is in full force and effect as of the date hereof, and has not been modified or
- amended. : —

2. The Agreement sets forth the entire agfeement between Lender and Borrower
' relating to the loan described therein, ‘ '

_ 3. . There exist no unéured or outstanding defaults or events of default under the
Agreement, or events which, with the passage of time, and the giving of notice, or both, would
be a default or event of default under the Agreement. - ' ..

4, No notice of fermihaﬁon has been given by Lender or Borrower with respect to
‘the Agreement. ' ‘ - :

5. All 'payménts due Lender under the Agreement through and ihciuding the date
hereof have been made, including the monthly payment of interest for the period of
- to - in the amount of § '

6; ~ As of the date hereof, the monthly interest on the Mezzanine Loan under the
Agreement is § : '

7. There are no disputes between Lender and Borrower with respect to any sum due
under the Agreement or with respect to any provision of the Agreement.
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, 8. Borrower represents and warrants that (a) all conditions and requirements to be
undertaken by Lender under the Agreement have beer completed and complied with, and
(b) Borrower has no offsets, counterclaims or defenses with respect to its obligations under the
Agreement, : : :

. 9. Borrower understands and acknowledges that Lender is relying upon the
- representations set forth in this Certificate, and may rely thereon in connection with the.
assignment of the Agreement to : : .

IN TESTIMONY WHEREOF, witness the signature of Borrower as of the day and year -

first set forth above. '
| | COLUMBUS CAMPUS, LLC,
a Maryland limited liability company
By:  Erickson Retirement Communities, LLC,
a Maryland limited liability company,
its Sole Member -
By:.
Name:
Title:
STATE OF MARYLAND
COUNTY OF BALTIMORE
On this the __day of ' '20___, before me,

the undersigned officer, personally appeared
, Who acknowledged himself/herself to be the
" : . for ERICKSON RETIREMENT COMMUNITIES,
LLC, a Maryland limited liability company, as Sole Member of COLUMBUS CAMPUS, LLC, a
Maryland limited  liability company, . and that he/she, as such
~ being authorized so to do, executed the foregoing
instrument for the purposes therein contained, by signing the name of the company by
himself/herself as such officer. _ - . '

(NOTARY SEAL)

Notdry Public, State of Maryland
Printed Name: -
Notary Commission No.:
My Commission Expires:
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| EXHIBIT I
~ FORM OF TAB SUMMARY
(See Attached.)
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EXHIBIT J

' QUALIFIED TRANSFEREE

. “Qualified Transferee” shall mean: -

(1)  an insurance company, bank, savings and loan association, investment bank, trust
company, commercial credit corporation, pension plan, pension fund, pension fund advisory
- firm, mutual fund, real estate investmept fund or governmental entity or plan; or o :

‘ () . an investment company, money management firm or “qualified institutional
buyer” within the meaning of Rule 144A under the Securities Act of 1933, as amended, which
regularly engages in the business of making or owning real estate loans or investments, or an
“institutional accredited investor” within the meaning of Regulation D of the Securities Act
of 1933, as amended; or ' : . - ‘

'(c) a Person that is otherwise a Qualified Transferee but that is acting m an agency

capacity for a syndicate of lenders where at Agreement 51% (by loan balance owned) of the

~ lenders in such syndicate are otherwise Qualified Transferees under clauses (a) through (c)
above; or o . _ S

~(d) - aninstitution suBstanﬁally similar to any of the foregoing; or

_ () an investment fund, limited liability company, limited partnership or general
partnership where a nationally recognized manager of investment funds, which is a Qualified
Transferee, acts at the general partner, managing member or fund manager; or :

: ()  enyentity Controlled by or Controlling, or under common‘ContmI (each term, as
. defined below) with, any of the entities described in clauses (a) through (d) of this definition;

provided, that, in case of each of clauses (a) through (e) of this definition, such party has at least
$600,000,000 in total assets (in name or under management) and (except with respect to a
pension advisory firm, - asset manager, or Similar fiduciary) at least $200,000,000 in
~ capital/statutory surplus or shareholder’s equity, and except with respect to a pension advisory

firm, asset manager or similar fiduciary, is regularly engaged in the business of making or
owning commercial real estate loans (or interests therein) or investments. ' :

For purposes of this definition only, “Control” means the ownership, directly or indirectly, in
the aggregate of more than fifty percent (50%) of the beneficial ownership interests of an entity
and the possession, directly or indirectly, of the power to direct or cause the direction of the - ‘
management or policies of an entity, whether through the ability to exercise voting power, by
contract or otherwise, and “Controlled” and “Controlling” having meanings correlative thereto.
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04/22/2008 2:03PM  BXCHICAGO T
Robert G. Montgomery S '
s Franklin county Resordar

MORTGAGE, ASSIGNMENT OF RENTS AND LEASES,
SECURITY AGREEMENT AND FIXTURE FILING

COLUMBUS CAMPUS, LLC,
a Maryland limited liability company,
' whose address is . :
c/o Erickson Retirement Communities, LLC
701 Maiden Choice Lane '
Baltimore, Maryland 21228

(Mortgagor)
to
WINDSOR OH HOLDINGS, LLC,
& Delaware limited liability company,
. whose addressis ©
/0 Windsor Healthcare Bquities, LL.C

7312 Parkway Drive
Hanover, Maryland 21076

(Mortgagee)

April 16, 2008

WHEN RECORDED, RETURN TO:
BALLARD SPAHR ANDREWS & INGERSOLL, LLP "
300 Enst Lombard Street, 18th Floar

Baltimore, Maryland 21202-3268
Attention: Thomas A. Hauser, Esquirs
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MORTGAGE, ASSIGNMENT OF RENTS AND LEASES,
SECURITY AGREEMENT AND FIXTURE FILING

N THIS MORTGAGE, ASSIGNMENT OF RENTS AND LEASES, SECURITY
AGREEMENT AND FIXTURE FILING (this -“Mortgage™) is made as of the 16 day of
* April, 2008, by COLUMBUS CAMPUS, LLC, a Maryland limited liability company, whose
address is c/o Erickson Retirement Communities, LLC, 701 Maiden Choice Lane, Baltimore,
Maryland' 21228 (“Mortgagor™), in favor of WINDSOR OH HOLDINGS, LLC, a Delaware
limited ‘liability company, whose address is c/o Windsor Healthcare Equities, LLC, 7312
Parkway Drive, Hanover, Maryland 21076 (“Mortgagee™) for itself and on behalf of any
successor holders of the Mezzanine Note secured hereby and hereafter defined.

" RECITALS

A, Pursuant to the terms of that certain Loan Agreement between Mortgagor and
Mortgagee of even date herewith (the “Mezzanine Loan Agreement”), Mortgagee agreed to
make a loan to Mortgagor in the principal sum of Twenty-One Million Three Hundred Fifty
Thousand and 00/100 Dollars ($21,350,000.00) (the “Mezzanine Loan”). Borrower's payment
obligations with respect to the Mezzanine Loan are evidenced by that certain Promissory Note of
.even date herewith from Mortgagor to Mortgagee (the “Mezzanine Note™).

B."  Mortgagor intends to use the proceeds of the Mezzanine Loan to finance, in part,
- the construction and development of a retirement community (the “Retirement Community”)
on the Land (hereinafter defined). The Retirement Community will be leesed to and operated by

" Hickory Chase, Inc., a Maryland non-stock corporation (“Lessee™).

~C.  As a condition to Mortgagee’s agreement to make the Mezzanine Loan,

- Mortgagee has required that the payment of the Mezzanine Note be secured by, among other
things, this Mortgage. This Mortgage secures (a) the payment of all sums due to Mortgagee by
Mortgagor according to. the terms of the Mezzanine Note and any of the Loan. Documents
(hereinafter defined), (b) Mortgagor’s obligations with respect to future advances, which may be
made by Mortgagee for ary reason and (c) the performance of, and compliance with, all of the
obligations of Mortgagor (express or implied) contained in the Loan Documents. -

NOW THEREFORE, in consideration for the making of the Mezzanine Loan by
‘Mortgagee and the covenants, representations and warranties set forth in this Mortgage,
Mortgagor hereby agrees as follows: : ‘ : '

SECTION 1. DEFINITIONS. Whenever capitaliied in this Mortgage, the following
terms shall have the meaning given in this Section 1, unless the context clearly indicates a
contrary intent. : » : : . '

1.1 Businesé Day: A day, other than a Saturday, Sunday or legal holiday, when
Mortgagee is open for business. . - . . -
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12 Community Loan: A loan not to exceed the aggregate principal sum of Four
Hundred Ninety-Three Million Two Hundred Sixty-Two Thousand Four Hundred Thirty-Seven
Dollars ($493,262,437) from Hickory Chase, Inc. to Mortgagor, to finance the development, .

. improvement and construction of the Real Property. ' ' :

. 1.3 Construction Loan: A revolving credit facility in the aggregate principal amount
of up to Ninety Million Dollars ($90,000,000) from KeyBank National Association, among other
lenders, to Mortgagor, to be used for the construction of the Project and for certain other
permitted purposes. ' T - : : ‘

14 Construction Loan Documents: The Construction Loan Agreement dated as of
April 16, 2008 between KeyBank National Association, as lead arranger and administrative
agent for itself and certain other lenders, and Mortgagor, as borrower, together with any and all
additional documents executed by Mortgagor in connection with the Construction Loan.

1.5  Encumbrances: All liens, mortgages, rights, leases, restrictions, easements, deeds
of trust, covenants, agreements, rights of way, rights of redemption, security interests,
conditional sales agreements, land installment contracts, options, and all other burdens or
charges. : : '

1.6  Environmental Requirements: Any federal, state, regional, county or local law,
statute, ordinance, rule or regulation; or court administrative order or decres; or private
agreement, which requires special handling, collection, storage, treatment, disposal or removal of
any materials located in or on or about the Property, or which concerns public health, safety, or
the environment, including, without limitation, relating to (i) releases, discharges, emissions, or
disposals to air, water, land or ground water, (i) the withdrawal or use of ground water and
(iii) the exposure of persons to toxic, hazardous or other controlled, prohibited, or regulated
substances. . : _ P

1.7 Event of Default: Any one or more of the events descn'ﬁed in Section 8.01
hereof. ' :

1.8 Guarantor: Erickson Retirement Commmiities', LLC, a Maryland limited liability
company. ' o ‘ : .

1.9  Guaranty: The Limited Guaranty and Indémnity Agreement of even date
herewith from Guarantor in favor of Mortgagee, as lender, - » o

1.10 Infrastructure Financing Documents: That certain Trist Agreement dated April
16, 2008 by and between Hickory Chase Community Authority and Wells Fargo Bank, National
Association, as trustee, and any and all additional documents executed and delivered by
Mortgagor pursuant to -such Trust Agreement or in connection with the Infrastructure
Improvement Bonds. :

111 Infrastructure Improvement Bonds: The $24,580,000 Hickory Chase Community
Authority Infrastructure Improvement Revenue Bonds, Series 2008 (Hickory Chase Project). .
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1.12  Insurance and Condemnation Proceeds. All of the items described in-Section
2.04. - S ‘

- L13 Land: The land Vcbnsisting of approximately 85.547 acres in Hxlhard, Franklin
-County, Ohio, which is more particularly described in Exhibit A attached to this Mortgage and
incorporated by reference herein, ' S

1.14  Loan Documents: The Mezzanine Loan Agreemeat, the Mezzanine Note, this
Mortgage, the Guaranty, the Member Interest Pledge Agreement from Guarantor to Mortgagee
of its interests in Mortgagor, the Lender-Developer Agreement between Guarantor and
Mortgagee, and certain UCC-1 financing statements, ' ' '

1.15 Mezzanine Note: The Promissory Note of even date herewith payable to the
Mortgagee by the Mortgagor evidencing the Mezzanine Loan in the face amount of Twenty-One
Million .Three Hundred Fifty Thousand and 00/100 Dollars ($21,350,000.00), including all

- current and future replacements, supplements, amendments and attachments thereto.

1.16 Mdrtgage: This instrument, including all current and future supplements,
amendments and attachments thereto. : I

117 Mortgagee: Windsor OH Holdings, LLC, a Delaware limited liability company,.
 its successors and assigns, and any subsequent holders of the Mezzanine Note.

118 Mortgagor: Columbus Campus, LLC; a Maryland limited liability company, its
. Successors and assigns, o o ' o

1.19 Permitted Encumbrances: Those exceptiohs, if any, which appear in the title
* policy insuring the interest of Mortgagee hereunder, or any ehcumbrancg hereinafter approved in
" writing by Mortgagee. : -

120 Project: Collectively, the Retirement Community, which, When complete, will
include approximately 1,529 independent living units and approximately 216 health care units
(of which amount 132 will be assisted living units and 84 will be nursing care units) and

ACCESSOry Uuses. :

- 121  Project Documents: The Mezzanine Loan Agreement and various docuinents
involving other parties, relating to the development, financing, leasing, occupancy and
management of the Project. : : .

122 M All of the pfOperty described in Sections 2.1, 2;2, 23and 24.

- 123 Personal Property: All of the personal property and fixtures described in Section
.22, : : - _ - . :

124 Real Property: A.l.I‘.of the real property described in Section 2.1.
| 1.25 Rents: All of ,'the rents, earnings, proceeds, atcounts, general intangibles and

other rights described in Section 2.3.
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SECTION 2. GRANT

2.1 Real Property. Mortgagor, in consideration of Mortgagee making the Mezzanine
Loan to Mortgagor and other valuable consideration, the receipt and sufficiency of which are
‘hereby acknowledged, and intending to be legally bound, hereby mortgages, warrants, grants
with mortgage covenants, bargains, sells, conveys and assigns to Mortgagee all of its right, title
and interest in and to the Land described more particularly in Exhibit A attached hereto as a part
hereof, together with (a) all buildings and improvements now or hereafter located on the Land,
(b) all rights, rights of way, air rights, riparian rights, franchises, licenses, easements, tenements,
hereditaments, appurtenances, accessions and other rights and privileges now or hereafter
~ belonging to the Land or the buildings and improvements thereupon, now owned or hereafter
acquired by Mortgagor (hereinafter collectively referred to as the “Real Property”), subject to
the Permitted Encumbrances. - ' _ o :

22 Personal Property and Fixtures. Mortgagor further grants and assigns to
Mortgagee a security interest in, all of Mortgagor's interest in all of the machines, apparatus,
equipment (including, without limitation, embedded software), fixtures and articles of personal
property now or hereafter located on the Land or in any improvements thereon, including
without limitation all furniture, fixtures, equipment and building materials acquired with the

* proceeds of the Mezzanine Loan, and all the right, title and interest of Mortgagor in and to any of
such property which may be subject to any title retention or security agreement or instrument

. having priority over this Mortgage (hereinafter collectively referred to as the “Personal
Property™). : ' ' : S

2.3 Rents and Other Riphts. Mortgagor further grants and assigns to Mortgagee all of
. Mortgagor’s interest in (a) all rents, profits, royalties, issues, revenues, income, proceeds,
- earnings and products generated by or arising out of the Property and all accounts receivable
- arising in connection with the Property and all contracts. for the use and ‘occupancy of all or any
portion of the Property (including but not limited to agreements with' the residents of the
Retirement Community), all contracts of sale for all or.any portion of the Property,-and all
deposits to secure performance by contract purchasers for all or any portion of the Property,
(b) all of the general intangibles, actions, rights in action, estate, right, title, use, claim and
- demand of every nature whatsoever, at law or in equity, which Mortgagor may now have or may
hereafter acquire in and to the Property, and (c) all right, title and interest of Mortgagor in and to
all extensions, betterments, renewals, substitutes and replacements of, and ell additions and
appurtenances to, the Property, hereafter acquired by or released to Mortgagor, or constructed,
assembled or placed by or for Mortgagor on the Property, and all conversions of the security
constituted thereby (hereinafter collectively réferred to as the “Rents™). ° o

24  Insurance Policies and Condemnation Awards. Mortgagor further grants and
assigns to Mortgagee all insurance policies and insurance proceeds pertaining to the Property and
all awards or payments, including interest thereon and the right to receive the same, which may
be made with respect to any of the Property as a result of any taking or any injury to or decrease
in the value of the Property (hereinafter collectively referred to as the “Insurance and
Condemnation Proceeds”). ‘ ' .
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2.5  Security Interest Under the Uniform Commercial Code. Any portion of the
Property which by law is or may be real property shall be deemed to be a part of the Real
Property for the purposes of this Mortgage. The remainder of the Property shall be subject to the
Ohio Uniform Commercial Code as now or hereafter in effect (hereinafter referred to as the
“Uniform Commercial Code”) and this Mortgage shall constitute a Security Agreement with

- respect thereto. Mortgagor hereby grants to Mortgagee a security interest in that portion of the

~ Property not deemed a part of the Real Property for the purpose of securing performance of all of
Mortgagor’s obligations under the Loan Documents. With respect to such security interest
(a) Mortgagee may exercise all rights granted or to be granted a secured party under the Uniform -

- Commercial Code and (b) upon the occurrence of an Event of Default, Mortgagee shall have a
right of possession superior to any right of possession of Mortgagor or any person claiming
through or on behalf of Mortgagor. Mortgagor shall execute and file such financing statements
and other security agreements as Mortgagee shall require from time to time -with respect to
personal property and fixtures included in the Property. Upon any failure by Mortgagor to do so,
Mortgagee may execute, record and file all such financing statements and other security
agreements for and in the name of Mortgagor and Mortgagor hereby irrevocably appoints
Mortgagee the agent and attorney-in-fact of Mortgagor to do so. Mortgagor agrees to pay any
and all filing and recording fees or other charges with respect to such documents. Further, to the
extent permitted by applicable laws, Mortgagee may file, without any Mortgagor's signature, one
or more financing statements or other notices disclosing Mortgagee’s liens and other security
interests. All financing statements and notices may describe Mortgagee’s collateral as all assets
or all personal property of Mortgagor. Notwithstanding the filing of such “all assets” financing

~ statements, the scope of Mortgagee’s liens and security interests with respect to the collateral
shall be governed by the granting language of the Loan Documents.

" SECTION 3. HABENDUM CLAUSE AND DEFEASANCES.

To HAVE AND TO HOLD the Property unto Mortgagee, and its successors and assigns
forever, and Mortgagor does hereby bind itself, its successors and assigns, to WARRANT AND
FOREVER DEFEND the title to the Property unto Mortgagee and its successors and assigns;
against every person whomsoever lawfully claiming or to claim the same or any part thereof. All
right, title -and interest of Mortgagor in and to all extensions, improvements, betterments,
renewals, substitutes and replacements of, and all additions and appurtenances to the Property
hereafter acquired by, or released to, Mortgagor or constructed, assembled or placed by
Mortgagor on the Real Property, and all conversions of the security constituted thereby,
immediately upon such acquisition, release, construction, assembling, placement or conversion, .
as the case may be, and in each such case, without any further mortgage, pledge, conveyance,
assignment or other act by Mortgagor, shall become subject to the lien of this Mortgage as fully
and completely, and with the same effect, as though now owned by Mortgagor and specifically
described herein. Notwithstanding the foregoing, Mortgagor shall, at its own cost, make,
execute, acknowledge, deliver and record any and all such further acts, deeds, conveyances,
mortgages, notices of assignment, transfers, assurances and other documents as Mortgagee shall
from time to time require for better assuring, conveying, assigning, transferring and confirming -
unto Mortgagee of the Property and the other rights hereby conveyed or assigned or intended
now or hereafter so to be, or which Mortgagor may be or may hereafter become bound to convey
or assign for carrying out the intention of facilitating the performance of the terms of this
Mortgage. In addition, Mortgagor hereby agrees that this Mortgage is a security agreement
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under the Uniform Commercial Code and creates in Mortgagee a security mterest thereunder in,
among other things, all Personal Property, Insurance and Condemnation Proceeds and Rents,
This Mortgage shall be effective as a financing statement pursuant to the Uniform Commercial
-Code. Mortgagor shall, at its own cost and expense, execute, deliver and file any financing
statements, continuation certificates and other documents Mortgagee may requiré from time to
‘time to perfect and maintain in favor of Mortgagee a security interest under the Uniform

~ Commercial Code in such Personal Property, Insurance and Condemnation Proceeds and Rents,
Without limiting the generality of any of the foregoing, Mortgagor hereby irrevocably appoints
Mortgagee attorney-in-fact, coupled with an interest, for Mortgagor to execute, deliver and file
any of the documents referred to hereinabove for and on behalf of Mortgagor.

Provided always,-and these presents are upon this express condition, that if Mortgagor or
its successors or assxgns shall well and truly pay or cause to be paid, in full, unto- ‘Mortgagee, its
successors or assigns, the obligations secured by this Mortgage, and otherwise perform
Mortgagor’s respective obligations under the Loan Documents to which Mortgagor is a party,
then this Mortgage, and the estate hereby granted, shall cease, terminate and be void, and
Mortgagee shall furnish to Mortgagor a satisfaction of this Mortgage in proper form for
recording, but Mortgagee shall not be required to bear any expense or cost m connection thh
such satisfaction or the recording thereof, -

This Mortgage secures, inter alia, present and future advances made by Mortgagee
pursuant to the Loan Documents, including without limitation, advances made to enable
completion of the Project, plus accrued and unpaid interest. The priority of such future advances
shall relate back to the date of this Mortgage, or to such later date as required by applicable law.
This Mortgage also secures advances made by Mortgagee with respect to the Property for the
payment of taxes, assessments, maintenance charges, and insurance premiums, costs incurred by
Mortgagee for the protection of the Property or the lien of this Mortgage, including attorneys’
fees, and expenses incurred by Mortgagee by reason of the occurrence of an Event of Default
hereunder, including attorneys” fees, and the priority of such advances, costs and expenses shall

- also relate back to the date of this Mortgage, or to such later date as required by applicable law.
- The maximum principal amount that may be secured by this Mortgage is $21,350,000.00;
provided that in no event shall Mortgagee be obligated to advance to or for the benefit of
Mortgagor in excess of the stated principal amount of the Mezzanine Note. '

SECTION 4. REPRESENTATIONS AND WARRANTIES

4.1  Warranty of T1t1e and Further Assurances. Mortgagor warrants that Mortgagor is
lawfully. seized of an indefeasible fee simple estate in the Property free and clear of all

encumbrances (except for Permitted Encumbrances), and that it has the right and authority to
convey the Property and warrants specially title to the Property and that it will execute such
further assurances as may be requested. Mortgagor further covenants that the lien created hereby .

is and will be maintained as a third lien upon the Property, subject only to the lien of the -
Construction Loan and the Community Loan.
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SECTION 5. COVENANTS, RIGHTS, AND DUTIES OF MORTGAGOR
GENERALLY

5.1 Covenant to Pay Obhgahons and to Perform Obli gations Under the Terms of the

Loan Documents. Mortgagor covenants that it will punctually (a) pay or-cause to be paid to
Mortgagee all amounts due under the Loan Documents executed by Mortgagor, which includes
the principal and interest of the Mezzanine Loan and all other costs and indebtedness secured

"hereby, according to the terms of the Loan Documents executed by Mortgegor; (b) perform and

satisfy all other obligations of Mortgagor under the Loan Documents; and (c) construct the
Project in accordance with the terms of the Loan Documents

52  Escrow Account. Atthe Mortgagee ] optmn, the Mortgagor agrees that:

: 521 Upon written request of the Mortgagee, the Mortgagor will pay to the
Mortgagee monthly installments, each of which shall be equal to one-twelfth (1/12th) of the sum
of (a) the estimated annual premiums for all insurance policies required by Sections 7.1 and 7.2,
and (b) the estimated annual taxes, assessments and governmental charges pertaining to the
Property, to be held by the Mortgagee in an escrow account established and controlled by
Mortgagee (the “Escrow Account”) and disbursed by the Mortgagee to pay insurance premiums
as they become due and taxes, assessments and governmental charges before any penalty or
interest shall accrue thereon. Any Escrow Account established in accordance with this Section

. 5.2 shall be maintained and disbursed in accordance with the terms of the Infrastructure

Financing Documents. Estimates are to be made solely by the Mortgagee in its reasonable
determination and payments shall be made on the day of the month designated by the Mortgagee.

- No interest shell be payable by the Mortgagee on the Escrow Account unless, and then only to

the extent that, applicable law shall otherwise require. All overpayments to the Escrow Account
shall be applied to reduce future payments to the Escrow Account, if any, or shnll be returned to

* the Mortgagor, at the sole discretion of the Mortgagee _

522 Upon the request of the Mortgagee, the Mortgagor shall pay such
additional sums into the Escrow Account as the Mortgagee determines are necessary, so that one
month prior to the date the Mortgagee is required to make payments of insurance premiums, or
taxes, assessments or governmental charges, as the case may be, payments can be meade therefor
out of the Escrow Account.

523 The Mortgagor hereby grants the Mortgagee a security interest in the
sums on deposit in the Escrow Account to secure the obligations secured hereby, and upon the
occurrence of an Event of Default, the Mortgagee may, unless prohibited by applicable law,
apply the belance of the Escrow Account to operate the Property or to satisfy the Mortgagor s

_ obligations under the Securlty Documents, as the Mortgagee may elect.

524 Notwithstanding the foregoing, so long as the Construction Loan
Documents remain in effect, the escrow reqmrements under the Construchon Loan Documents
shall govern.

53  Compliance With Laws. Mortgagor shall comply with all laws a breach of which
would adversely affect (a) the financial condition of Mortgagor, (b) the ability to use buildings
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and other unprovements on the Land for the purposes for whxch they were de51gned or mtended,
(c) the value or status of the Property, or (d) the value or status of Mortgagee s t1t1e to the

Property

54  Changes in Agghcable Tax Law In the event (a) any law i8. hereaﬁer enacted
- . which imposes a tax upon the Mezzanine Loan, any of the Loan Documents, or the transactions .
evidenced or contemplated by any of the Loan Documents, or (b) any law now in force
governing the taxation of mortgages, debts secured by mortgages, or the manner of collecting
any such tax, shall be changed or modified, in any manner, so as to impose a tax upon the
Mezzanine Loan, any of the Loan Documents, or the transactions evidenced or contemplated by
- any of the Loan Documents (including, without limitation, a requirerent that revenue stamps be
affixed to any or all of the Loan Documents), Mortgagor will promptly pay any such tax. If
‘Mortgagor fails to make prompt payment, or if any law either prohibits Mortgagor from making
the payment or would penalize Mortgagee if Mongagor makes the payment, then the failure,
prohibition, or penalty, shall entitle Mortgagee, in accordance with the terms of the Mezzanine
Loan Agreement, to declare the entire unpa1d principal balance of the Mezzanine Loan, together
with all accrued interest, prepayment premium and any other amounts due, immediately due and
payable; provided that if no Event of Default has occurred, Mortgagor shall thereupon have
thirty (30) days to pay the entire amount due without penalty or prepayment premium. If an
.. Event of Default has occurred and is continuing or if Mortgagor fails to make payment in full
- within thirty (30) days, then Mortgagee shall be entitled to exercise all nghts hereunder as
though an Event of Default had occurred , : o

: 5.5  Coertifications, Llcenses, Permits, Etc.: Mortgagor will obtam or cause to be
Gbtained all certifications, licenses, permits and governmental approvals as may be necessary or
Tequired to complete the Project and operate the Rebrement Community. o 4

5.6  Sale of Assets, Consohdatlon, Merger, Etc.: Except as may' be otherwise
expressly permitted by the Mezzanine Loan Agreement, the Mortgagor shall not (a) sell, lease,

transfer or otherwise dispose of its properties and assets with a fair market value in excess of
$50,000 to any person, (b) consolidate with or merge into any other entity, or permit another
entity to merge into it, or acquire all or substantially all the properties or assets of any other
person or entity, (c) enter into an arrangement, directly or indirectly, with any person whereby it
or any of its subsidiaries or affiliates shall sell or transfer any property, real or personal, which is
used and useful in its business, whether now owned or hereafter acquired, and thereafter rent or
lease such property or other property for substantially the same purpose or purposes as the .
property being sold or transferred, or (d) cause or consent to any change in its name, ownershlp
of member interests in Mortgagor, or management or in the manner in which its business is
conducted. Notwithstanding the foregoing, Mortgagor shall be permitted to allow a transfer of
one percent or less of the membership interests in Mortgagor to any entity which is wholly
owned by Guarantor, provided that any such entity executes and delivers a pledge of -such
membershxp interests to Mortgagee. .

57  Distributions, Etc: Mortgagor will not pay any income, bonuses profits, salanes
or fees to any of its members or make any distribution of cash or property to any of its members’
or affiliates thereof (including other partnerships or limited liability companies in which any of
its members own an lnterest) except as may be permitted in the Mezzanine Loan Agreement.
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: 58  Reserved.

‘5.9  Further Assurances and Continuation Statements. Mortgagor from time to time
will execute, acknowledge, deliver and record, at Mortgagor’s sole cost and expense, all further
“instruments, deeds, conveyances, supplemental mortgages, assignments, financing statements,
transfers. and assurances as in the reasonable opinion of Mortgagee’s counsel may be necessary
(a) to preserve, continue and protect the interest of Mortgagee in the Property, or (b) to secure
the rights and remedies of Mortgagee under this Mortgage and the other Loan Documents.
Mortgagor, at the request of Mortgagee, shall promptly file any continuation statements required
by the Uniform Commercial Code to maintain the hen on any portlon of the Property subject to
~ the Uniform Commercial Code

5.10 Expenses Mortgagor shall reimburse Mortgagee for any sums, including
reasonable attorney’s fees and expenses, incurred or expended by them (a) in connection with
any action or proceeding to sustain the lien, security interest, priority, or validity of any Loan
-Documents, (b) to protect, enforce, interpret, or construe any of their rights under the Loan |
Documents (c) for any title examination or title insurance policy relating to the title to the
Property, or (d) for any other purpose contemplated by the Loan Documents. Mortgagor shall,
upon demand, pay all such sums together with interest thereon at the Default Interest Rate
defined in the Mezzanine Note accruing from the time the expense is paid. All such sums so
expended by Mortgagee shall be secured by this Mortgage. In any action or proceedmg to

. foreclose this Mortgage or to recover or collect the Mezzanine Loan, the provisions of law
allowmg the recovery of costs, dlsbursements and allowances shall be in addmon to the rights-
_ given by this Section 5.10.

o 5.11 Environmental Regutrements Mortgagor represents and warrants to Mortgagee
. that except for the matters disclosed in the Phase I Environmental Site Assessment dated January
31, 2007, prepared by Evans, Mechwart, Hambleton & Tilton, Inc. (the “Environmental
Report"), copies of which have previously been provided to Mortgagee, there are no hazardous
substances on the Real Property, that Mortgagor has not utilized the Real Property, nor any part
thereof, to treat, deposit, store, dispose of, or place any hazardous substances, as defined by 42
U.S.C.A. Section 9601(14) (“Hazardous Substances™); nor has Mortgagor authorizéd dny other
person or entity to treat, deposit, store, dispose of, or place any Hazardous Substance on the Real
Property, or any part thereof; and to the actual knowledge of Mortgagor, and except as disclosed
in the Environmental Report, no other person or entity has treated, deposited, stored, disposed of,
or placed any Hazardous Substance on the Real Property or any part thereof, except for paint and
-similar substances normally used in connection with the proper construction of the Project and/or
the maintenance and operation of the existing facilities on the Land, in quantities not exceeding
those normally kept on hand at similar facilities, all of which are stored, used and disposed of in '
-compliance with all apphcable legal and Environmental Requirements. Mortgagor further
covenants and agrees to give written notice to Mortgagee immediately upon acquiring
knowledge of the existence of any condition relating to the Property which constitutes a material
threat to the health, safety or property of Mortgagor or others '

‘ Mortgagor hereby covenants and agrees that, if at any time it is determined that
there are Environmental Materials (hereinafter defined) located on the Real Property, Mortgagor
shall promptly take or cause to be taken, at its sole expense, such actions as may be necessary to-
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comply with all Environmental Requirements. The term “Environmental Materials” means
any materials which: (i) under any Environmental Requirements require special handling in -
collection, storage, treatment or disposal, (i) are defined as hazardous material, hazardous
substances or hazardous waste under the Resource Conservation and Recovery Act of 1976 (42
'U.S.C. Section 6901, et. seq.), the Comprehensive Environmental Response Compensation and
Liability-of Act of 1980 (42 U.S.C. Section 9601 et seq.) (“CERCLA™) or any similar federal
law or laws of the state in which the Property is located, or (iii) are oil, petroleum products and
their by-products. If Mortgagor shall fail to take such action, Mortgagee may make advances or
payments towards performance or satisfaction of the same but shall be under no obligation to do
so0; and all sums so advanced or paid, including all sums advanced or paid in connection with any

- judicial or administrative investigation or proceeding relating thereto, including, without
limitation, reasonable attorneys’ fees, fines, or other penalty payments, shall be at once repayable
by Mortgagor and shall bear interest at the Default Interest Rate defined in- the Mezzanine Note
or at the maximum interest rate which Mortgagor may by law pay, whichever is lower, from the
date the same shall become due and payable until the date paid, and all sums so advanced or
paid, with interest as aforesaid, shall become a part of the indebtedness secured hereby. -
Mortgagor further covenants and agrees that Mortgagor shall, and shall cause others to, carry on
the business and operations on the Real Property so as to comply and remain in compliance with

~ all Environmental Requirements. ' : - '

Mortgagor shall defend, indemnify and hold harmless Mortgagee against any loss,
- cost or expense (including, without limitation, cleanup costs, and reasonable attorneys’ fees).
incurred by Mortgagee resulting from the presence on the Property at any time of any"
- Environmental Materials. This indemnity shall apply notwithstanding any negligent or other
contributory conduct by or on the part of any third parties and shall survive: (i) repayment of the
Mezzanine Loan and the full release of the lien of this Mortgage; (ii) the extinguishment of the
- lien by foreclosure, power of sale, or any other action; or (jii) the delivery of a deed in lieu of
* foreclosure. » ' : o o o

5.12  Single Purpose Entity. Mortgagor represents, warrants, coveﬁants and agrees that
© Mortgagor is, and throughout the term hereof will remain, a Single Purpose Entity as defined,
- described and contemplated on Exhibit B attached hereto and incorporated herein.

* SECTION 6. RIGHTS ‘AND DUTIES OF MORTGAGOR WITH RESPECT TO
- NIANAGEMENT AND USE OF THE PROPERTY_ ‘ .

. 61 Control by'Mortgégor. Until the happening of an Event of Default, Mortgagor

shall have the right to possess and enjoy the Property and, except as prohibited by the Loan

Documents, to receive the Rents. ' : T :

6.2 Managemenf.’ “ At all times Mortgagor shall provide competent and responsiBle
management to maintain and operate the Property. A A :

6.3  Financial Statements; Books and Records. Mortgagor shall furnish to Mortgagee
annual financial and operating statements of Mortgagor. Such statements shall show all items of
income and expense for the operation of the Property, shall be certified by the Chief Financial
Officer of Mortgagor’s member and shall be prepared in accordance with generally accepted .
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accounting principles applied on a consistent basis. All such financial and operating statements
shall be supplied in draft form not later than ninety (90) days after the close of Mortgagor’s fiscal
year prepared by a certified public accountant and in final form not later than one hundred’
twenty (120) days after the close of Mortgagor’s fiscal year audited by a firm of independent
certified public accountants acceptable to Mortgagee. Mortgagor shall also provide Mortgagee
with copies of all federal, state and local tax returns and filings within ten (10) days of the date
the same are filed. The Mortgagor shall deliver, and shall cause Lessee to deliver, to Mortgagee
monthly financial statements on a consolidated and consolidating basis within thirty (30) days
after each calendar month, certified by the Chief Financial Officer of the Mortgagor’s sole
member as to the accuracy thereof. Mortgagor agrees to make its books and records relating to
the operation of the Property available for inspection by Mortgagee, upon request ‘at any
reasonable time, at Mortgagor’s principal place of business or at such other location in the State
of Maryland as Mortgagee may reasonably request. This paragraph shall be in addition to any
other financial reporting provisions set forth in the Loan Documents. ' ' '

6.4  Restriction of Assignment of Rents. Mortgagor shall not assign the Rents arising
from the Property or any part thereof or any interest thercin without the prior written consent of
Mortgagee, except as permitted by the Mezzanine Loan Agreement. Any attempted assignment,
Pledge, hypothecation, or grant without such consent shall be null and void, ' :

6.5  Alterations and Improvements. Mortgagor shall not make any structural
alterations or improvements on the Property except in accordance with approved plans and
specifications submitted to and approved by Mortgagee, as provided in the Mezzanine Loan
Agreement. All alterations or improvements shall be erected (a)in a good and workmanlike
manner strictly in accordance with all applicable law, (b) entirely on the Land, (c) without
encroaching upon any easement, right of way, or land of others, (d) so as not to violate any
applicable use, height, set-back or other applicable restriction, and (€) without permitting any
mechanic’s lien to attach to the Property which is not being contested as permitted in
Section 6.10. All alterations, additions, and improvements to the Property shall automatically be -
a part of the Property and shall be subject to this Mortgage. .

6.6 - Restrictions on Sale and Transfer of the Property. Mortgégor shall not permit the

Property, or any part or portion thereof or any interest therein, to be transferred (whether by
voluntary or involuntary conveyance, merger, operation of law, or otherwise), other than as may
expressly be permitted under the provisions of this Mortgage or the Mezzanirie Loan Apgreement,
without the prior written consent of Mortgagee required under the Mezzanine Loan Agreement.
Any transferee of the Property or any part or portion thereof in fee ‘simple, by virtue of its
acceptance of the transfer, shall (without in any way affecting Mortgagor’s liability under the
Loan Documents) be conclusively deemed to have agreed to assume primary liability for the
performance of Mortgagor’s obligations under the Loan Documents. The sale, assignment,
transfer or conveyance of any member interest in Mortgagor shall be deemed a sale, assignment, .
transfer and conveyance of the Property in contravention of the provisions of this paragraph, and
the sale, assignment, transfer or conveyance of member or other interest of any kind in any of the
members of Mortgagor shall be deemed a sale, assignment, transfer and conveyance of the
Property in contravention of the provisions of this paragraph. This section shall not apply to any
condemnation, any disposition permitted by Section 6.9 or any disposition by Mortgagee by
foreclosure hereunder or as otherwise permitted by the Loan Documents.
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6.7  Restriction on Encumbrances Mortgagor shall not allow any Encumbrances on
the Property except the: Permltted Encumbrances. Mortgagor shall give Mortgagee prompt
notice of any default in or under any Permitted Encumbrances and any notice of foreclosure or
threat of foreclosure. Mortgagor shell comply with its obligations under all. Permitted
- Encumbrances. Mortgagee may, at its election, satisfy any Encumbrance (other than a Permitted
Encumbrance not then in default), and Mortgagor shall, on demand, reimburse Mortgagee for
any sums advanced for such satisfaction together with interest at the Default Interest Rate stated
in the Mezzanine Note accruing from the date of satisfaction, which sums shal] be secured
hereby. -

6.8 Mamtenance. Waste, Repair and Inspection. Mortgagor shall: (a) keep and
maintain the Property in good order, condition, and repair and make, in a prompt manner, all
equlpment replacements and repairs necessary to insure that the security for the Mezzanine Loan
is not impaired; (b) not commit or suffer any waste of the Property; (c) promptly protect and
conserve any portion of the Property remaining after any damage to, or partial destruction of, the

" Property; (d) promptly repair, restore, replace or rebuild any portion of the Property which is -
damaged or destroyed; (e) promptly restore the balance of the Property remaining after any
condemnation; and (f) permit Mortgagee or its des1gnees to inspect the Property at all reasonable
times, - :

6 9 Removal and Replacement of Egmgment and Improvements Except for actlons'

- taken in connection with the preparation of the Property for the construction of the Project, no
part of the Property, except supplies consumed or raw materials, work in progress and finished
. goods sold or transferred in the ordinary course of business operations as they are currently
conducted, shall be removed from the Land, demolished, or materially altered without the prior
written consent of Mortgagee. Mortgagor may, without consent and free from the lien and
security interest of this Mortgage, remove and dispose of any worn out or obsolete fixtures or
~ equipment which are a part of the Property, provided that prior to or simultaneously with their
_removal, such fixtures and equipment shall be replaced with fixtures: or equipment of equal or
greater value. The replacement fixtures or equipment shall be free of all Encumbrances, shall
©_ automatically be subject to the lien and security interest of this Mortgage, and shall automatically
- be subject to the granting clauses hereof. Upon the sale of any removed fixtures and equipment
which are not replaced, the proceeds shall, at the election of Mortgagee, be applied as a
prepayment of amounts guaranteed by the Mortgagor under the Loan Documents, whether then
dueor not. All sales shall be conducted ina commerclally reasonable manner,

6. 10 Taxes and Penmtted Contests. Mortgagor shall pay or cause to be paid: (a).all
taxes, assessments and other governmental charges on or before the date any interest or penalty
begins to accrue or attach thereto; and (b) all lawful claims which, if unpaid, might become a'lien
-or charge upon the Property; provided, however, that Mortgagor shall not be reqmred to pay any
taxes or claim the amount, validity or payment of which is bemg contested, in good faith, by
appropriate legal proceedings, and so long as, in the sole opinion of MOrtgagee no part of the
Property is in danger of being sold, forfeited or lost and the contest is not impairing the security
for the Mezzanine Loan. Upon payment thereof| Mortgagor shall promptly supply Mortgagee
with recexpts showmg the payment of the taxes or c]a:m
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6.11 Restrictive Covenants, Zoning, etc. No restrictive covenant, zoning change, or
other restriction affecting the Property may be entered into, requested by or consented to by
Mortgagor without the prior written consent of Mortgagee, which consent shall not be

. 6.12 Preservation of Appurtenances. Mortgégor will do . all things necessafy to
preserve intact and unimpaired, all easements, appurtenances, and other interests and rights in

‘ favor of, or constituting any portion of; the Property.

_SECTION 7. INSURANCEAND CONDEMNATION .. . _ ‘ .
7.1 - Builder’s Risk and Casualty insuranbe. At all times that any amo'unté are

' guaranteed or owing by the Mortgagor under the Loan Documents, the Mortgagor shall keep the

Property insured for the benefit of the Mortgagor, the Mortgagee against loss or damage by
either standard builder’s risk insurance or all-risk peril insurance, as the Mortgagee may require

. from time to time. Such insurance shall be written in amounts equal to the greater of the total .

amount due and owing by the Mortgagor to the Mortgagee under the Security Documents, one
hundred percent (100%) of the replacement value of the Property (excluding land), or such other

amount as may be approved by the Mortgagee. Such insurance shall be written in forms and by

companies. satisfactory to the Mortgagee, and the losses thereunder shall be payable to the .
Mortgagee alone and not to the Mortgagor and the Mortgagee, jointly. The policy or policies of

- such .insurance shall, if requested by the Mortgagee, be delivered to and retained by the

Mortgagee, and shall contain a standard mortgagee clause showing the loss, if any, as payable to
the Mortgagee and shall require the insurer to give the Mortgagee at least thirty (30) days® prior
notice of its cancellation or nonrenewal of the policy or policies. The Mortgagor shall provide

. the Mortgagee with receipt evidencing the payment of all premiums due on such policies. The

Mortgagor shall give the Mortgagee prompt notice of any loss covered by such insurance, and
the Mortgagee shall have the right (subject to the approval of the Mortgagor, so long as no Event
of Default has occurred) to adjust any loss covered by an insurance policy. All monies received

- as payment for a loss covered by an insurance policy (“Insurance Proceeds™) shall be paid over

to the Mortgagee to be applied, at the option of the Mortgagee, either to the prepaeyment of the
indebtedness secured by the Mortgage or to the payment of other charges or expenses actually
incurred by the Mortgagor in the restoration, reconstruction, repair, renovation or replacement of
the Property. : C =

72 Lisbility Insurance. Mortgagor will at all times kecp itself insured against

- liability for damages arising from any accident or casualty in or upon the Property by

maintaining comprehensive general public liability insurance, the minimum limits of which shall
be One Million Dollars‘($1,000,000) per claim and Two Million Dollars ($2,000,000) in the

- .aggregate, with a minimum Ten Million Dollars ($10,000,000) in excess liability (umbrella

form) coverage per claim and in the aggregate. '

7.3 Contractors’ Insurance. During the coﬁstruction of the improvements, the
Mortgagor will cause all contractors and subcontractors (including the. Mortgagor if applicable) = -
to obtain and keep in effect (or secure coverage itself) a contractors’ liability insurance policy or
policies in builders’ all risk form, with loss payable endorseménts acceptable to the Mortgagee,

.insuring the Project described in the Mezzanine Loan Agreement and all materials and supplies
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purchased with advances of the Mezzanine Loan, together with a policy or policies for Workers®
Compensation Insurance to the full extent required by the laws of the State of Ohio. Upon
request, the Mortgagor shall provide the Mortgagee with evidence sahsfactory to the Moxtgagec :
that all such insurance is in effect.

7 4  Other Insurance. Mortgagor may not take out separate insurance concurrent in -
~ form or contributing in the event of loss with that required to be maintained under the above
paragraph unless Mortgagee is included thereon as a named insured with losses payable to
Mortgagee as above prowded Mortgagor shall immediately notify Mortgagee whenever any
~ such separate insurance is taken out and shall promptly deliver to Mortgagee the pohcy or
policies of such i insurance.

If any of the Prp_]ect is located in an area which has been identified as a non-minimal
flood hazard area, Mortgagor will keep the Property covered by flocd insurance in an amount at
least equal to the full amount secured by this Mortgage or the maximum limit of coverage
available for the Property. :

Unless a wntten waiver from Mortgagee is obtained, Mortgagor shall (a) keep all of its
insurable properties insured- against all risks usvally insured against by persons operating like
properties in the localities where the properties are located; and (b) maintain public lisbility
insurance against claims for personal injury, death or property damage suffered by others upon
or in or about any premises occupied by it or occurring as a result of its maintenance or operation
of any automobiles, trucks or other vehicles or airplanes or other facilities or as a result of the
use of products sold by it or services rendered by it.

~ 7.5 Condemnation and Allocation of _Condemnation Awards.  Mortgagor,

immediately upon obtaining knowledge of the institution of any proceeding for a condemnation,
will notify Mortgagee of such proceedings. Mortgagee may participate in any such proceedings,
and Mortgagor will, from time to time, deliver to Mortgagee all instruments requested by them to

. permit such participation. Any award or payment made as a result of any taking shall be paid to
Mortgagee, to be applied (a) if funds sufficient to restore the remainder of the Property are
available from such award or payment (together with other funds supplied or caused to be
supplied by Mortgagor) and no Event of Default is then outstanding, to the restoration of the
remainder of the Property, or (b) if sufficient funds are not available to restore the remainder of
the Property, or an Event of Default is then outstanding, to prepayment of amounts guaranteed
by Mortgagor under the Loan Documents, whether then due or not. All moneys not utilized for .
the repair or restoration of the remainder of the Property shall be applied as a prepayment of
amounts guaranteed by Mortgagor under the Loan Documents, whether then due or not, in
inverse order of maturity. The application of any award or payment as a prepayment of amounts
due under the Mezzanine Note shall take effect only on the actual date of the receipt of the
payment or award by Mortgagee. In the event any payment or award is used to restore the
Property, as aforesaid, Mortgagee shall not be obligated to see to the proper allocation thereof,
nor shall any amount so used be deemed a payment of any indebtedness secured by this -
Mortgage. Payments or awards to be used for restoration purposes, as aforesaid; shall be held by
Mortgagee and disbursed under such terms and condmons to such persons, and at such times, as
Mortgagee may determine. :
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* SECTION 8. DEFAULT

81  Event of Default. The occurrence of any of the following shall constitute an event
- of default (each an “Event of Default”): : ‘ ' : .

: 8.1.1  Event of Default Under Other Loan Documents. An “Event of -
~ Default” occurs under a Loan Document other than this Mortgage. SR
- 812 - Insurance Provisions. The failure of Mortgagor to perform its -

obligations set forth in Section 7 to keep the Property adequately and continually insured.

- . 8.1.3,  Receiver; Bankruptey. If Mortgagor (a) applies for, or consents in
writing to, the appointment of a receiver, trustee, or liquidator for it of the Property, or of all or -
substantially all of its assets, (b) files a voluntary petition in bankruptcy or admits in writing its
inability to pay its debts as they become due, (c) makes an assignment for benefit of creditors,
(d) files a petition or an answer seeking a reorganization, composition, adjustment arrangement
with creditors, or takes advantage of any insolvency law, () files an answer admitting the
material allegations of a petition filed against it in any bankruptcy, reorganization, composition,
adjustment, arrangement, or insolvency proceeding, or (f) is dissolved as a result of an adversary
suit or proceeding. ' » ' -

. 8.14 Receiver; Bankruptcy (Involuntary). If (a) any execution or attachment
levied against the assets of Mortgagor is not set aside, discharged, or stayed within sixty (60)
days, (b) an order, judgment, or decree is entered by any court of competent jurisdiction on the
application of a creditor, adjudicating Mortgagor a bankrupt or insolvent, or appointing a
receiver, trustee, or liquidator for Mortgagor of all or substantially all of its assets, or (c) an order
of relief is entered against Mortgagor pursuant to any bankruptcy statute or law and such order,
Judgment, or decree continues unstayed and in effect for a period of sixty (60) days.

815  Assignment of Rents. Any attempted assignment by Mortgagor of the
- whole or any part of the Rents in contravention of Section 6.4. - '

816 Prohibited Transfer or Encumbrance.’ Any transfer or event in violation
of Sections 6.5, 6.6, 6.7 or 6.9. ' ' :
8.1.7 Loss of License. The loss of any material license or permit necessary

for the improvement, operation, occupancy, or use of the Property (whether such license or
permit is issued to the Mortgagor or to another entity responsible for the operation of the
Retirement Community).- ' . ' : ' .

8.1.8 efaults under Superior Liens. Any default by the Mortgagor under
any documents executed in connection with' any superior liens against the Property, which -
default is not cured within any applicable grace or cure period. ‘ a

8.19  Environmental Requirements. Failure of Mortgagor to comply with all .

Environmental Requirements which is not cured within thirty (30) days after notice from.
Mortgagee. ' , e
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'8.1.10  Other Defanlts. The failure of Mortgagor to perform or observe any of
its obligations or covenants under this Mortgage not previously specifically referred to in this
Article 8, which failure continues for a period of thirty (30) days after written notice to
Mortgagor; provided, however, that Mortgagee may, in its sole discretion, extend the cure period
for any default upon the reasonable request of Mortgagor in the event that the default cannot be
cured within the time set forth in this Mortgage and Mortgagor is diligently pursuing cure of the
default. ' ' '

8.1.11  Environmental Liens. If the Environmental Protection Agency of the
United States, or any other state or federal agency or any other person or entity (a) asserts or
creates a lien upon any or all of the Property by reason of the failure of Mortgagor to comply
with all Environmental Requirements or (b) commences an action or proceeding based on any
claims against Mortgagor, the Property, Mortgagee for damages or cleanup costs related to
Mortgagor’s failure to comply with all Environmental Requirements, and in the case of such an
action or proceeding Mortgagor is unsuccessful in obtaining a dismissal of such action or
proceeding within thirty (30) days but in any event prior to the date any lien attaches to the

Property. '

: 8.1.12  Future Advances. If Mortgagor without the prior written approval of
Mortgagee, sends written notice to Mortgagee which purports to limit the indebtedness secured
by this Mortgage and to release the obligation of Mortgagee to make any additional advances to

- Mortgagor. , A

82  Payment or Performance by Mortgagee. Upon the occurrence of any Event of

Default, Mortgagee may, at its option, meke any payments or take any other actions it deems
necessary or desirable to cure the Event of Default or conserve the Property. Mortgagor shall,
‘upon demand, reimburse Mortgagee for all sums so advanced or expenses incurred by
Mortgagee, together with interest at the Default Interest Rate stated in the Mezzanine Note from
the date of advance or payment of the same, which sums shall be secured by this Mortgage.
Mortgagee may enter upon the Property without prior notice to Mortgagor or judicial process and
may take any action to enforce their rights under this Section 8.2 without liability to Mortgagor.

8.3  Completion of Uncompleted Buildings: Upon the occurrence of an Event of
Default, the Mortgagor agrees that the Mortgagee may, in addition to any other remedies
available to it and in its sole discretion, (i) enter upon the Land and complete any building under
construction (the “Uncompleted Buildings”) in connection with the Project in accordance with
the Project Documents with such changes therein as the Mortgagee may deem appropriate, and
employ watchmen to protect the Property, (i) at any time discontinue any work commenced in
respect of the Uncompleted Buildings, (iii) assume any or all contracts covered by .any other

- contracts made by the Mortgagor relating to the construction or equipping of the Retirement
Community and take over and use all or any part of the labor, materials, supplies and equipment
contracted for by the Mortgagor, (iv) engage builders, contractors, and others for the purpose of
furnishing labor, materials and equipment in connection with the Uncompleted Buildings, and .
(V) pay, settle or compromise all bills or claims that may become liens against the Property. The
Mortgagor shall be liable to the Mortgagee for all sums paid or incurred by Mortgagee to
construct and equip the Uncompleted Buildings whether the same shall be paid or incurred
pursuant to the provisions of this Section 8.3 or otherwise (such liabilities to be part of the
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Mortgagor's obligations), and all payments made or liabilities incurred by the Mortgagee
hereunder of any kind whatsoever shall be paid by the Mortgagor to the Mortgagee upon demand
with interest at the Default Interest Rate provided in the Mezzanine Note. For the purpose of
exercising the rights. granted by this Section, the Mortgagor hereby irrevocably constitutes and
appoints the Mortgagee its true and lawful attorney-in-fact to execute, acknowledge and . deliver

* any instruments and to do and perform any acts in the name and on behalf of the Mortgagor. '

- 84 DPossession by Mortgagee. Upon the occurrence of an Event of Default,
Mortgagee may enter upon and take possession of the Property with notice to Mortgagor, but
~ without judicial process or the appointment of a receiver. Mortgagee may exclude all persons
from the Property and may proceed to operate the Property and receive all Rents. Mortgagee
:shall have the right as agent for Mortgagor to operate the Property and carry on the business of
Mortgagor, either in the name of Mortgagor or otherwise. Mortgagee shall not be liable to
Mortgagor for taking possession of thie Property, as aforesaid, nor shall Mortgagee be required to
make repairs or replacements, and Mortgagee shall be liable to account only for Rents actually
received by Mortgagee. All Rents collected by Mortgagee shall be applied (a) first, to pay all
expenses incurred in taking possession of the Property, (b) second, to pay costs and expenses to
operate the Property and/or to comply with the terms of the Loan Documents, including actual
attorney’s fees, (c) third, to pay all sums secured by the Loan Documents in the order of priority .
selected by Mortgagee, and (d) fourth, with the balance, if any, to Mortgagor or such other -
person as may be entitled thereto, ‘ T o

_ FOR THE PURPOSE OF OBTAINING POSSESSION OF THE
PROPERTY IF AN EVENT OF DEFAULT HEREUNDER OR UNDER THE
MEZZANINE NOTE OR OTHER LOAN DOCUMENTS HAS OCCURRED AND IS
CONTINUING, MORTGAGOR HEREBY AUTHORIZES AND EMPOWERS ANY
ATTORNEY OF ANY COURT -OF RECORD IN THE STATE OF OHIO OR
ELSEWHERE, AS ATTORNEY FOR MORTGAGOR AND ALL PERSONS CLAIMING
UNDER OR THROUGH MORTGAGOR, TO APPEAR FOR AND CONFESS

- JUDGMENT IN EJECTMENT AGAINST MORTGAGOR FOR POSSESSION OF THE
PROPERTY AND TO APPEAR FOR AND CONFESS JUDGMENT AGAINST
MORTGAGOR, AND AGAINST ALL PERSONS CLAIMING UNDER OR THROUGH
MORTGAGOR, IN FAVOR OF MORTGAGEE, FOR RECOVERY BY MORTGAGEE
OF POSSESSION THEREOF, FOR WHICH THIS .MORTGAGE, OR A COPY
THEREOF VERIFIED BY AFFIDAVIT, SHALL BE A SUFFICIENT WARRANT; AND
THEREUPON. A WRIT OF POSSESSION MAY IMMEDIATELY ISSUE FOR
POSSESSION OF THE PROPERTY, WITHOUT ANY PRIOR. WRIT OR
PROCEEDING WHATSOEVER AND WITHOUT ANY STAY OF EXECUTION. IF
FOR ANY REASON AFTER SUCH ACTION HAS BEEN COMMENCED IT SHALL BE
DISCONTINUED, OR POSSESSION OF THE PROPERTY SHALL REMAIN IN OR BE
RESTORED TO MORTGAGOR, MORTGAGEE SHALL HAVE THE RIGHT FOR: .
THE SAME DEFAULT OR ANY SUBSEQUENT DEFAULT TO BRING ONE OR
MORE FURTHER ACTIONS AS ABOVE PROVIDED TO RECOVER POSSESSION OF
THE PROPERTY. MORTGAGEE MAY CONFESS JUDGMENT IN EJECTMENT - .
THEREIN BEFORE OR AFTER THE INSTITUTION OF PROCEEDINGS TO
FORECLOSE THIS MORTGAGE OR TO ENFORCE THE MEZZANINE NOTE OR
OTHER LOAN DOCUMENTS, OR AFTER ENTRY OF JUDGMENT ON THE
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MORTGAGE OR ON THE MEZZANINE NOTE, OR AFTER A SHERIFF'S SALE OF
THE PROPERTY IN WHICH MORTGAGEE 1S THE SUCCESSFUL BIDDER. THE
AUTHORIZATION TO PURSUE SUCH PROCEEDINGS FOR OBTAINING
POSSESSION IS AN ESSENTIAL PART OF THE ENFORCEMENT OF THE
" MORTGAGE AND THE MEZZANINE NOTE AND THE OTHER LOAN
. DOCUMENTS, AND SHALL SURVIVE ANY EXECUTION SALE TO MORTGAGEE,
85  Collection of Rents. Upon the occurrence of an Event of Default and upon
written demand by Mortgagee to the tenants, all Rents shall be payable directly to Mortgagee.

8.6 Aéce]eration; Judgment; Foreclosure. ‘At any time during the existence of an

Event of Default, Mortgagee, at Mortgagee’s option, may declare the Mezzanine Loan to be
immediately due and payable without further demand, and may recover judgment against
Mortgagor for all amounts owing in connection with the Mezzanine Loan (but neither the
recovery of judgment nor the levy of execution on the Property shall affect Mortgagee's rights
- hereunder or the lien hereof), may-institute an action for the foreclosure of this Mortgage and the -
sale of the Property pursuant to the judgment or decree of a court of competent jurisdiction, sell
the Property to the highest bidder or bidders at public auction at a sale or sales held at such place
or places and time or times and upon such notice and otherwise in such manner as may be
- required by law, or in the absence of any such Tequirement, as Mortgagee may deem appropriate,
and from time to time adjourn such sale announcement at the time and place specified for such
. sale or for such adjourned sale or sales without further notice except such as may be required by.
law, and may invoke any other remedies permitted by Ohio law or provided in this Mortgage.or
in any other Loan Document, including, without limitation, the sale of the Property, in such a
- foreclosure proceeding or by public sale, or through a sheriff’s sale, in one or several parcels, at
. Mortgagee’s option and without obligation to have the Property marshalled. Mortgagee shall be
. entitled to collect all costs and expenses incurred in pursuing such remedies, including attorneys’
~ fees permitted under applicable law, costs of documentary evidence, abstracts and title reports.

8.7  Application and Proceeds of Sale. Upon a sale under Section 8.6, the purchaser
shall receive that portion of or interest in the Property purchased by it free from any claims of

. Mortgagor and without any liability to see to the application of the purchase money. The net
~ proceeds from the sale, after deduction of all costs of the sale, shall be applied, unless otherwise
required under Ohio law, () first, to pay all expenses incurred in taking possession of ‘the
Property, (b) second, to pay costs and expenses to operate the Property, including attorney’s fees,

(c) third, to pay all sums guaranteed by or -due from Mortgagor under the Loan Documents,
‘whether then due or not, in the order of priority determined by Mortgagee, and (d) fourth, the
balance, if any, to Mortgagor or to other persons entitled thereto. ' . _ o

8.8  Insurance or Condemnation After Deficiency. If the Property is sold ina
foreclosure proceeding under Section 8.6 prior to receipt of a condemnation award or payment,
Mortgagee shall receive and apply the proceeds of the award or payment toward the satisfaction’
of any deficiency resulting from the sale, whether or not a deficiency judgment is sought,
recovered, or denied. - o . ; . .

8.9 Right of Mortgagee to Bid. Mortgagee may bid and become the purcheser at a
foreclosure sale under this Mortgage. - ' _ ' '
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8.10 'Bpnd. Mortgagor waives any right to require the person authorized to make the
sale hereunder to post a bond. ' «

8.11 Appointment of a Receiver.

x - (8)  Upon the occurrence of an Event of Default, Mortgagee shall be entitled to
-and Mortgagor hereby consents to, the immediate appointment of a receiver for the Property,

without regard to the value of the Property or the solvency of any person liable for payment of
the amounts due under the Loan Documents. Upon obtaining possession of the Property or upon
the appointment of a receiver, Mortgagee or the receiver, as the case may be, may, at its sole
option, () make all necessary or proper repairs and additions to or upon the Property,
(b) operate, maintain, control, make secure and preserve the Property, (c) receive all Rents, and
(d) complete the construction of any unfinished improvements on the Property and, in connection
therewith, continue any and all outstanding contracts for the erection and completion of such
Project and make and enter into any furthér contracts which may be necessary, either in their or .
its own. name or in the name of the Mortgagor (the cost of completing the Project shall be
expenses secured by this Mortgage and accrue interest as set forth herein). In so doing,
Mortgagee or such receiver shall have the right to manage the Property and to carry on the

_ business of Mortgagor and may exercise all of the rights and powers of Mortgagor, either in the
name of Mortgager, or otherwise, including, but without limiting the generality of the foregoing,
the right to lease the Property, to cancel, modify, renew or extend any lease or sublease of the

~ Property and to carry on any contracts entered into by Mortgagor with respect to the Property. .
Mortgagee or such receiver shall be under no liability for, or by reason of, any such taking of

- possession, entry, holding, removal, maintaining, operation or management, except for gross
negligence or willful misconduct. Mortgagor shall'pay on demand to Mortgagee or the receiver
(as the case may be) the amount of any deficiency between (a) the Rents received by Mortgagee

- or the receiver, and (b) all expenses incurred in taking possession of, and operating, the Property,
together with interest thereon at the Default Interest Rate as provided in the Mezzanine Note,
The exercise of the remedies provided in this Section shall not cufe or waive any Event of
Default and the enforcement of such remedies, once commenced, shall continue for so long as
Mortgagee shall elect, notwithstanding the fact that the exercise of such remedies may have, for
a time, cured the original Event of Default. I . '

. (b)  The failure of Mortgagor to pay any taxes or assessments assessed against
the Property, or any installment thereof, in each case prior to delinquency, or the failure to
maintain in effect insurance covering the Property as required by this Mortgage or the other Loan

- Documents, shall constitute waste. Mortgagor hereby consents to the appointment of a receiver,
should Mortgagee elect to seek such relief. Mortgagor hereby irrevocably consents to such
appointment and waives notice of any application therefor or hearing' thereon. Payment by -
‘Mortgagee for or on behalf of Mortgagor of any such delinquent payment shall not cure the
default nor shall it impair Mortgagee’s right to the appointment of a Teceiver.

'8.12 Remedies Cumulative. All rights, powers, and remedies of Mortgagee provided
for in the Loan Documents are cumulative and concurrent and shall be in addition to and not
exclusive of any appropriate legal or equitable remedy provided by law or contract. Exercise of
any right, power, or remedy shall not preclude the simultaneous or subsequent exercise of any
other by Mortgagee. ‘
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8.13 Consent to Jurisdiction and Venue. Mortgégbr consents to be sued in ahy '
jurisdiction where any of the Property is located. ' :

8.14 Rights Under the Uriiform Commercial Code, Upon the occurrence of an Event

of Default, Mortgagor shall assemble and make available to Mortgagee those portions of the
Property which consist of personal property at a place to be designated by Mortgagee, and may
-exercise all the rights and remedies of a secured party under the Uniform Commercial Code.
Any notices required by the Uniform Commercial Code shall be deemed reasonable if mailed
certified mail, return receipt requested, postage prepaid, by Mortgagee to Mortgagor.
Disposition of the Property shall be deemed commercially reasonable if made pursuant to a.
public offering advertised at léast twice in a newspaper of general circulation in the County
where the Property is located..

8.15 WAIVER OF JURY TRIAL. MORTGAGOR HEREBY VOLUNTARILY
AND INTENTIONALLY WAIVES ANY RIGHT IT MAY HAVE TO A TRIAL BY A
JURY IN ANY ACTION, PROCEEDING OR LITIGATION DIRECTLY OR
INDIRECTLY ARISING OUT OF, UNDER OR IN CONNECTION WITH THE
MEZZANINE LOAN, THIS MORTGAGE, OR ANY OF THE OTHER LOAN
. DOCUMENTS TO WHICH MORTGAGOR IS A PARTY. THIS WAIVER APPLIES TO'
ALL CLAIMS AGAINST ALL PARTIES TO SUCH ACTIONS AND PROCEEDINGS,
INCLUDING PARTIES WHO ARE NOT PARTIES TO THIS MORTGAGE. THIS
'~ WAIVER IS KNOWINGLY, INTENTIONALLY, AND VOLUNTARILY MADE BY
MORTGAGOR WHO ACKNOWLEDGES THAT IT HAS BEEN REPRESENTED IN'
- THE EXECUTION OF THIS MORTGAGE AND IN THE MAKING OF THIS WAIVER
BY INDEPENDENT LEGAL COUNSEL, SELECTED OF ITS OWN FREE WILL, AND
- THAT IT HAS HAD THE OPPORTUNITY TO DISCUSS THIS WAIVER WITH
. COUNSEL. MORTGAGOR FURTHER ACKNOWLEDGES THAT IT HAS READ AND
UNDERSTANDS THE MEANING AND RAMIFICATIONS OF THIS WAIVER
PROVISION. ‘ - I :

SECTION 9. MISCELLANEOUS

9.1  Financing Sign on Property, Publicity: Mortgagor authorizes Mortgagee, at the
expense of Mortgagee, to place signs on the Land at any locations selected by Mortgagee and
approved by Mortgagor until completion of the Project, and to prepare and furnish news releases
at any time to the news media or any other publications selected by Mortgagee advertising the

fact that financial assistance for the Project has been obtained from Mortgagee.

'9.2  Waivers. No term of any Loan Document shall be deemed waived unless the
‘waiver shall be in writing and signed by the parties making the waiver. No failure by Mortgagee
to insist upon Mortgagor’s strict performance of any of the terms of the Loan Documents to
which Mortgagor is a party shall be deemed or construed as a waiver of those or any other terms.
Any delay in exercising or enforcing any rights with respect to a Default or an Event of Default
shall not bar Mortgagee from exercising any rights under the Loan Documents, or at law or in

equity.
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9.3.1 Mortgagee may (a)release any person liable under the Loan

Documents, (b) release any part of the security, (c) extend the time of payment of the Mezzanine
Loan, and/or (d) modify the terms of the Loan Documents, regardless of consideration and

- without notice to or consent by the holder of any subordinate lien on the Property. No release,
extension or modification of the security held under the Loan Documents shall impair or affect
the lien of this Mortgage or the priority of such lien over any subordinate lien.

9.3.2 Regardless of whether a person has been given notice or has given its
~ prior consent, it shall not be relieved of any obligation under any Loan Documents by reason of
(a) the failure of Mortgagee, or eny other person to take any action, foreclose, or otherwise
enforce any provision of the Loan Documents, (b) the release of any other person liable under
any Loan Document, (c) the release of any portion of the security under the Loan Documents, or
(d) any agreement or stipulation between any subsequent owners of the Property and Mortgagee
extending the time of payment or modifying the terms of any Loan Document. ‘

94  Headings. All section headings are for convenience only and shall not be
interpreted to enlarge or restrict the provisions of this Mortgage. :

9.5  Notices.. All notices required or permitted hereunder shall be in writing' and
delivered personally or made by addressing the same to the party to whom directed at the
following addresses by registered or certified mail, return receipt requested:

If to Mortgagee: Windsor OH Holdings, LLC
c/o. Windsor Healthcare Equities, LLC
.7312 Parkway Drive .
‘Hanover, Maryland 21076
Attn: Leigh Howe

with a copy to (which shall not constitute notice):

Ballard Spahr Andrews & Ingersoll, LLP
300 East Lombard Street, 18th Floor
Baltimore, Maryland 21202

Attn: Thomas A. Hauser, Esq.

If to Mortgagor: Columbus Campus, LLC
c/o Erickson Retirement Communities, LLC
701 Maiden Choice Lane .
Baltimore, Maryland 21228
Attn: Chief Financial Officer
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with a copy to (which shall not constitute notice):

General Counsel .

- Erickson Retirement Communities, LLC
701 Maiden Choice Lane - ‘
Baltimore, Maryland 21228

~ Any party may change the address to which notices are to be sent by a writing directed to the
other party in the manner aforesaid. Unless otherwise specifically provided, all notices
hereunder delivered personally shall be deemed delivered upon such personal delivery, and all
notices hereunder given by mail, as aforesaid, shall be deemed delivered five (5) days after
deposited in a United States Post Office, general or branch, or an official mail depository,
maintained by the U.S. Postal Service, enclosed in a registered or certified prepaid wrapper
addressed as above provided. Notice of change of address shall be deemed served when
received. ’ ' o _ ' '

9.6 Binding Efféct. No transfer of any portion of the Property or any interest thereon
shall relieve any transferor of its obligations under the Loan Documents, No transferor of any
obligation under any Loan Document shall be relieved of its obligations by any modification of

- any Loan Document subsequent to the transfer. . S ' '

o .97  Amendment. This Mortgage may not be modified except in writing signed by
(2) Mortgagee and (b) Mortgagor. ' : I

9.8  Severability. I'n‘the event any provision of this Mortgage shall be held invalid or
unenforceable by any court of competent jurisdiction, such holding shall not invalidate or render
‘unenforceable any other provision hereof. .

99  Notices from Governmental Authorities Affecting the Property. Any notice from
~any governmental or quasi-governmental authority or corporation with respect to the Property
sent to or known by Mortgagor shall be promptly transmitted to Mortgagee. ‘ :

910 Applicsble Law. This Mortgage shall be govemed by, and construed in
accordance with, the laws of the State of Ohio. ' ' L

oIl Tﬁne of the Eésengé. Time is of the essence with respect to the Léan Documents.

9.12  Effect of Payments. Any payment or other performance made in accordance with
the Loan Documents by any person other than Mortgagor shall not entitle such person to any
right of subrogation under the Loan Documents, unless expressly consented to in writing by -
Mortgagee. : ' . '

9.13  Word Forms. The use of any gender, tense, or conjﬁgation herein shall be
applicable to all genders, tenses and conjugations. The use of the singular shall include the
plural and the plural shall include the singular. ' : :

0.14 -Assigmhent of Rents. Mortgagor, does hereby .scll, assign, transfcr' and set over .
unto Mortgagee all of the rents, profits, income and other moneys, whether due or to become
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due, under all oral or written leases, licenses or other agreements for the use or occupancy of the
Property, or any part thereof, in existence or coming into existence during the period this
Mortgage is in effect. This assignment is absolute and effective immediately, provided that
. Mortgagor shall have a license to receive, collect and obtain the benefit of such rents, profits,
~ income and other amounts until an Event of Default hereunder. ‘This assignment of rents shall
‘run with the land and be good and valid as against Mortgagor herein, or those claiming by,
. through or under Mortgagor, from the date of the recording of this Mortgage in Ohio, provided,
however, that Mortgagor may collect and retain such rents, profits and income so long as
Mortgagor is not in default hereunder. ‘This assignment shall continue to be operative during the
foreclosure or any other proceeding taken to enforce this Mortgage. In the event of a sale on
foreclosure which shall result in deficiency, this assignment shall stand as security during the
‘redemption period for the payment of such deficiency. ' :

Upon the occurrence of an Event of Default by Mortgagor under this Mortgage, the
Mezzanine Note or the Loan Documents, Mortgagor shall, upon demand therefor made by :
- Mortgagee, deliver and surrender possession of the Property to Mortgagee, who shall thereafter
collect the rents, profits and income therefrom, rent or lease said Property or any portion thereof
upon such terms and for such time as it may deem best, terminate any. tenancy and maintain
proceedings to recover rents or possession of the Property from any tenant or trespasser, and
apply the proceeds of such rent, profits and income actually collected, less all reasonable costs
.incurred in making such collection or in renting, leasing, operating or maintaining the Property,

‘in such order of priority, proportion and upon such item or iterns as it may determine. -

: If Mortgagor fails, refuses or neglects to deliver or surrender such possession, Mortgagee
shall be entitled to the appointment of a receiver of the Property and of the earnings, issues,
tents, profits and income with such power as the Court making such appointment may confer,

. The collection by Mortgagee of rents or other income from the Property shall in no way waive

~ the right of Mortgagee to foreclose this Mortgage in the event of default, and Mortgagee shall be
entitled to all of the rights and remedies accorded to a mortgagee by the statutes of the State of
Ohio in effect from time to time. . : :

. 9.15 Future Advances. If Mortgagor sends a written notice to Mortgagee which
purports to limit the indebtedness secured by this Mortgage and to release the obligation of
Mortgagee to make any additional advances to Mortgagor, such a notice shall be ineffective as to
any future advances made: (i) to enable completion of the improvements on the Property for
which the Mezzanine Loan secured hereby was originally made; (ii) to pay taxes, assessments,

“maintenance charges and insurance premiums; (iii) for costs incurred for the protection of the
Property or the lien of this Mortgage; (iv) for expenses incurred by Mortgagee by reason of a
default of Mortgagor hereunder or under the Mezzanine Note or Mezzanine Loan Agreement;

“and (v) for any other costs incurred by Mortgagee to protect and preserve the Property. It is the
intention of the parties hereto that any such advance made by Mortgagee after any such notice by
Mortgagor shall be secured by the lien of this Mortgage on the Property: '

9.16 Intentionally Deleted,

9.17 . Release. If the indebtedness evidenced by this Mortgage is péid in full in
accordance with the terms of this Mortgage, the Mezzanine Note, the Mezzanine Loan
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.Agreement or any of the other Loan Documents, then this conveyance shall become null and
void and be released at Mortgagor's Tequest and expense, and Mortgagee shall have no further
obligation to make advances under and pursbant fo the provisions hereof or in the Mezzanine
Loan Agreement or any of the other Loan Documents. ‘ :

918 ENTIRE AGREEMENT: AMENDMENT. THE PARTIES AGREE THAT THIS
ENTIRE AGREEMENT IS NONSTANDARD AND CONTAINS SUFFICIENT SPACE FOR
HE PLACEMENT OF NONSTANDARD TERMS. THIS AGREEMENT CONTAINS ALL
OF THE AGREEMENTS AND IS INTENDED TO BE THE FINAL EXPRESSION OF THE
CREDIT AGREEMENT OF MORTGAGOR AND MORTGAGEE, RELATING TO THE
SUBJECT MATTER HEREOF, AND SUPERSEDES ANY AND ALL PRIOR DISCUSSION
- AND/OR AGREEMENTS RELATIVE THERETO. THIS AGREEMENT MAY NOT BE
CONTRADICTED BY EVIDENCE OF ANY PRIOR ORAL CREDIT AGREEMENT OR OF
A CONTEMPORANEOUS ORAL CREDIT AGREEMENT BETWEEN MORTGAGOR AND
MORTGAGEE. MORTGAGOR AND MORTGAGEE HEREBY INITIAL THIS PROVISION
AS AN AFFIRMATION THAT NO UNWRITTEN, ORAL CREDIT AGREEMENTS
BETWEEN THE PARTIES EXIST. -

MORTGAGOR'S INITIALS; = &2 _
MORTGAGEE’S INITIALS: |

‘The provisions hereof and anj of the other Loan Documents may be amended or waived only by
an instrument in writing signed by Mortgagor and Mortgagee, subject to the provisions of the
‘other Loan Documents. ‘ : '

9.19 Waiver of Statutory and Other Rights. To the extent permitted by law, Mortgagor
shall not, and will not, apply for or avail itself of and hereby expressly waives for itself and its

successors and assigns any appraisement, valuation, stay, homestead exemption, extension or
exemption laws, any so-called *Moratorium Laws”, all rights to redeem, -periods of redemption
‘and equity of redemption now existing or hereafter enacted, and any other law which would
prevent or hinder the enforcement or foreclosure of this Mortgage. Mortgagor, for itself and all
who may claim through or under it, ‘expressly waives any end all right to have the property and
estates comprising the Property marshaled upon any foreclosure of the lien hereof and agreo that
ey court having jurisdiction to foreclose such lien may order the Property sold as an entirety:.

920 Legend. Notwithstanding anything contained herein to the contrary, the interests
and rights of Lender pursuant to this Mortgage are subject in all respects to the terms, covenants,
and limitations as set forth in that certain Subordination end Standstill Agreement dated as of
April __, 2008 among KeyBank National Association, as Agent, end Morigagee (thé
“Subordination Agreement”), the provisions of which Suberdination Agreement are
incorporated herein by reference to the same extent as if fully set forth herein,

[SIGNATURE APPEARS ON FOLLOWING PAGE]
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Apreement or any of the other Loan Documents, then this conveyance shall become null and

void and be released at Mortgagor's request and expense, and Mortgagee shall have no further
_ ‘obligation to make advances under and pursuant to the provisions hereof or in the Mezzanine
- Loan Agreement or any of the other Loan Documents. ‘ » :

9.18 ENTIRE AGREEMENT; AMENDMENT, THE PARTIES AGREE THAT THIS
ENTIRE AGREEMENT IS NONSTANDARD AND -CONTAINS SUFFICIENT SPACE FOR
THE PLACEMENT OF NONSTANDARD TERMS. THIS AGREEMENT CONTAINS ALL
OF 'IHB AGREEMENTS AND IS INTENDED TO BE THE FINAL EXPRESSION OF THE
CREDIT AGREEMENT OF MORTGAGOR AND MORTGAGEE,. RELATING TO THE
SUBJECT MATTER HEREOF, AND SUPERSEDES ANY AND ALL PRIOR DISCUSSION
AND/OR AGREEMENTS RELATIVE THERETO. THIS AGREEMENT MAY NOT BE

. CONTRADICTED BY EVIDENCE OF ANY PRIOR ORAL CREDIT AGREEMENT OR OF
A CONTEMPORANEOUS ORAL CREDIT AGREEMENT BRTWEEN MORTGAGOR AND
MORTGAGEE. MORTGAGOR AND MORTGAGEE HEREBY INITIAL THIS PROVISION
AS AN AFFIRMATION THAT NO UNWRITTEN, ORAL CREDIT AGREEMENTS
BETWEEN THE PARTIES EXIST. - o -

MORTGAGOR’S INITIALS; SR
MORTGAGEE’S INITIALS: O

The provisions hgr_aof and any of the other Loan Documents mi y be amended orwaived only by "
en instrument in writing signed by Mortgagor and Mortgagee, subject to the provisions of the
other Loan Docnments, - - o :

- 9.19 Waiver of Statutory and Other Rights. To fhe extent permitted by law, Mortgagor
shall not, and will not, apply for or avail itself of and hereby expressly waives for itself and its
“successors and assigns any appraisement, valuation, stay, homestead exemption, extension or
exemption laws, any so-called “Moratorium Laws”, all rights to redeem, periods of redemption
and equity of redemption now existing or hereafier enacted, and eny other law which would
prevent or hinder the enforcement or foreclosure of this Mortgage. Mortgagor, for itself and all

- 'who may claim through or under jt, expressly waives any and =l right to have the property and
estates comprising the Property marshaled upon any foreclosure of the lien hereof and agree that
any court having jurisdiction to foreclose such lien may order the Property sold as an entirety,”

920 Legend. Notwithstanding anything contained herein to the contraty, the interests

- -and rights of Lender-pursuant to this Mortgage are subject in all respects to the terms, covenants,

and limitations as set forth in that certain Subordination and Standstill Agreement dated as of

April _, 2008 "among KeyBank National Association, as Agent, and Mortgegee {the

. “Subordination Agreement”), the provisions of which Subordination Agreement are
incorporated herein by reference to the same extent as if fully set forth herein. .

[SIGNATURE APFEARS ON FOLLOWING PAGE]
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A WARNING — BY SIGNING THIS PAPER YOU GIVE UP YOUR RIGHT TO

"NOTICE AND COURT TRIAL. IF YOU DO NOT PAY ON TIME A COURT
JUDGMENT MAY BE TAKEN AGAINST YOU WITHOUT YOUR PRIOR
KNOWLEDGE AND THE POWERS OF A COURT CAN BE USED TO COLLECT
FROM YOU REGARDLESS OF ANY CLAIMS YOU MAY HAVE AGAINST THE
CREDITOR WHETHER FOR RETURNED GOODS, FAULTY GOODS, FAILURE ON
HIS PART TO COMPLY WITH THE AGREEMENT, OR ANY OTHER CAUSE. (6HIO
REVISED CODE, SECTION 2323.13) - S ‘ .

| N ‘WITNESS .WHEREOF, Mortgagor, by its duly authorized member, has executed
and delivered this Mortgage as of the date and year first written abpye, L

. "WITNESSES: COLUMBUS CAMPUS, L_LA
- ' & Maryland limited liability con
By:  Erickson Reﬁrein?t a )
& Maryland limited 1if
its_Sole Membé
, By A7\ /\) (sEay
4 N ] ~Gereld F. Doharty  V |
Svsans L. SPeNcs . , Executive Vice President -
Print Name: . . o .-

STATE OF MARYLAND :
- : 88:
COUNTY OF BALTIMORE 1

Onthe_° day of April, 2008 before me personally came Gerald F. Dohexty, to
me known to be the person who executed the foregoing instrument, and who, being by me duly.
Sworn, did depose and say that he is the Executive Vice President of Erickson Retirement

- Communities, LLC, a Maryland limited, Hability. company, which is the sole member of
Columbus Campus, LLC, a Maryland limited liability company; and that he executed the
foregoing instrument in the name of Columbus Campus, LLC, and that he had atthority 16 sign‘
the same, and acknowledged that he executed the same as the act and deed of Columbus

Campus, LLC.
NOTA i C
o . . 'CATHY M. THOMPSON
My Commission Expires: [3 m Notary Public, State of Maryland
ST _ g Queen Anne's County
This instrument prepared b-%"/mes %> My Commission Expires December 25,2011 - -

Thomas A. Hauser, Esq.
‘Ballard Spahr Andrews & -Inéc'rs'oll,‘ LLP
300 East Lombard Street, 18" Floor
Baltimore, Maryland 21202-3268
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EXHIBIT A

Description of Land

PARCEL 1:

SITUATE IN THE STATE OF OHIO, COUNTY OF FRANKLIN CITY OF HILLIARD
LYING IN VIRGINIA MILITARY SURVEY NOS. 3000 AND 4854, BEING PART OF THE
40.924 AND ALL OF THE 0.742 ACRE TRACTS CONVEYED TO COLUMBUS CAMPUS

- 'LLC BY DEED OF RECORD IN INSTRUMENT NUMBER 200801170008512, AND PART
OF THE 45.957 ACRE TRACT CONVEYED TO COLUMBUS CAMPUS LLCBY DEED OF
RECORD IN INSTRUMENT NUMBER 200801170008509, (ALL REFERENCES REFER TO
THE RECORDS OF THE RECORDER'S OFFICE, FRANKLIN COUNTY, OHIO) BEING
MORE PARTICULARLY DESCRIBED AS FOLLOWS:

BEGINNING, FOR REFERENCE, AT FR.ANKLIN COUNTY GEODETIC SURVEY
MONUMENT NUMBER 0005 RESET FOUND AT THE CENTERLINE INTERSECTION OF -
DAVIDSON ROAD (v ARIABLE WIDTH) AND LEAP ROAD (VARIABLE WIDTH)‘

THENCE SOUTH 23° 37" 07" EAST, A DISTANCE OF 1243.56 FEET, WITH THE
CENTERLINE OF SAID LEAP ROAD, TO A POINT;

THENCE NORTH 66° 22' 53" EAST, A DISTANCE OF 50.00 FEET, ACROSS THE RIGHT-
OF-WAY OF SAID LEAP ROAD AND ENTERING SAID 45.957 ACRE TRACT, TO AN
IRON PIN SET THE TRUE POINT OF BEGINNING; T

THENCE ACROSS SAID 45 957 ACRE TRACT, THE FOLLOWING COURSES AND
DISTANCES:

NORTH 68° 44‘ 53"EAST, A DISTANCE OF 556.74 FEET, TO AN IRON PIN SET ATA
POINT OF CURVATURE; :

WITH SAID CURVE TO THE LEFT, HAVING A CENTRAL ANGLE OF 09° 08' 20", A
RADIUS OF 1099.00 FEET, AN.ARC LENGTH OF 175.29 FEET, AND A CHORD WHICH
BEARS NORTH 60° 37' 51" EAST, A CHORD DISTANCE OF 175.11 FEET, TO AN IRON
PIN SET;

NORTH 23° 37' 07" WEST, A-DISTANCE OF 384.33 FEET, TO AN IRON PIN SET IN THE
LINE COMMON TO SAID 45.957 ACRE TRACT AND THE REMAINDER OF THE
ORIGINAL TRACT THREE CONVEYED TO WOLPERT ENTERPRISES, LIMITED BY
DEED OF RECORD IN INSTRUMENT NUMBER 200204080088414; '

THENCE NORTH 84° 08' 15" EAST, A DISTANCE OF 1139.80 FEET, WITH THE
NORTHERLY LINE OF SAID 45.957 AND 0.742 ACRE TRACTS AND WITH THE
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SOUTHERLY LINES OF THE REMAINDER OF SAID TRACT THREE, THE SOUTHERLY
LINE OF THE REMAINDER OF THE ORIGINAL TRACT TWO CONVEYED.TO
WOLPERT ENTERPRISES, LIMITED BY DEED OF RECORD IN INSTRUMENT NUMBER
- 200204080088414 AND A SOUTHERLY LINE OF THE REMAINDER OF THE ORIGINAL
. TRACT 1 CONVEYED TO ANSMIL LIMITED PARTNERSHIP BY DEED OF RECORD IN
- OFFICIAL RECORD 32225 G17, TO AN IRON PIN SET

~ THENCE SOUTH 05° 55' 17” EAST A DISTANCE OF 353.64 FEET, WITH THE LINE
COMMON TO SAID 0.742 ACRE TRACT AND THE REMAINDER OF SA]D ORIGINAL
. TRACT 1, TO AN IRON PIN SET AT A POINT OF CURVATURE;

THENCE WITH SAID CURVE TO THE LEFT, HAVING A CENTRAL ANGLE OF 17° 4
53", A RADIUS OF 1332.49 FEET, AN ARC LENGTH OF 412.75 FEET, AND'A CHORD
WHICH BEARS SOUTH 14° 47' 43" EAST, A CHORD DISTANCE OF 411.10 FEET, WITH
AN EASTERLY LINE OF SAID 0.742 AND 45.957 ACRE TRACTS AND A WESTERLY
LINE OF THE REMAINDERS OF SAID ORIGINAL TRACT 1 AND ORIGINAL TRACT
TWO, TO AN IRON PIN SET AT A POINT OF TANGENCY;

THENCE SOUTH 23° 40' 10" EAST A DISTANCE OF 353.83 FEET, WITH AN EASTERLY
LINE OF SAID 45.957 AND 40.924 ACRE TRACTS, AND WITH A WESTERLY LINE OF
THE REMAINDERS OF SAID ORIGINAL TRACT TWO AND ORIGINAL PARCEL TWO,
TRACT TWO CONVEYED TO ANSMIL LIMITED PARTNERSHIP BY DEED OF RECORD
IN OFFICIAL RECORDS 32225 G17 AND 32225 105, TO ANIRONPIN SET; -

THENCE CONTINUIN G WITH THE LINE COMMON TO SAID 40.924 ACRE TRACT, THE
REMAINDER OF SAID ORIGINAL PARCEL TWO, TRACT TWO AND THE REMAINDER
OF THE ORIGINAL PARCEL TWO, TRACT THREE CONVEYED TO ANSMIL LIMITED
PARTNERSHIP BY DEED OF RECORD IN OFFICIAL RECORDS 32225 G17 AND 32225
105, THE FOLLOWING COURSES AND DISTANCES
' SOUTH 01° 52' 05" EAST, A DISTANCE OF 53 85 FEET TO AN IRON PIN SET;

SOUTH 23° 40' 10" EAST A DISTANCE OF 105 00 FEET, TO AN IRON PIN SET;

- SOUTH 45° 28' 15" EAST A DISTANCE OF 53.85 FEET, TO AN IRON P]N SET;

SOUTH 23° 40" 10" EAST A DISTANCE OF 514.24 FEET TO AN IRON PINSETATA
POINT OF CURVATURE;

. WITH SAID CURVE TO THE RIGHT HAVING A CENTR.AL ANGLE OF 08°02'24", A
RADIUS OF 1390.00 FEET, AN ARC LENGTH OF 195.05 FEET, AND A CHORD WHICH
BEARS SOUTH 19° 38' 58" EAST, A CHORD DISTANCE OF 194.89 FEET, TO AN IRON
PIN SET; :

SOUTH 74° 22"14" WEST, A DISTANCE OF 20. 00 FEET TQ. AN IRON PIN SET
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WITH A CURVE TO THE RIGHT, HAVING A CENTRAL ANGLE OF 01° 02' 00", A
RADIUS OF 1370.00 FEET, AN ARC LENGTH OF 24.71 FEET, AND A CHORD WHICH
BEARS SOUTH 15° 06' 46" EAST, A CHORD DISTANCE OF 24.71 FEET, TO AN IRON
- PIN SET; , B ’ - -
SOUTH 76° 07' 35" WEST, A DISTANCE OF 82.51 FEET, TO AN IRON PIN SET;
| SOUTH 70° 47 24" WEST, A DISTANCE of 286.15 FEET, TO AN IRON PIN SET;.
SOUTH 68° 02' 13" WEST, A DISTANCE OF 159,38 FEET, TO AN mdN PIN SET;
SOUTH 82° 20' 53" WEST, A DISTANCE OF 300.01 FEET, TO AN IRON PIN SET;
stTﬁ 76° 34 35" WEST, A DISTANCE OF 307.14 FEET, TO AN IiiON PIN SET;
SOUTH 82° 47' 36" WEST, A DISTANCE OF 138.56 FEET, TO AN IRON PIN SET;
NORTH 79° 56' 50" WEST, A DISTANCE OF 85.56 FEET, TO AN IRON PIN SET;
NORTH 71° 18" 50" WEST, A DISTANCE OF 150.01 FEET, TO AN I_RdN PIN SET;
' NORTH 65° 38' 53" WEST, A DISTANCE OF 208.41 FEET, TO AN IRON PIN 'SET;
- NORTH 5'7° 48' 25" WEST, A DISTANCE OF 129.32 FEET, TO AN IRON Pn~i SET;
. NORTH 59° 01' 48" WEST, A DISTANCE OF 170.38 FEET, TO AN IRON PIN SET;
». NORTH 67° 18' 16" WEST, A DISTANCE OF 57.59 FEET, TO AN IRON PIN SET;
NORTH 80° 44' 53" WEST, A DISTANCE OF 8.85 FEET, TO AN IRON PIN SET;

THENCE ACROSS SAID 40.924 AND 45.957 ACRE TRACTS, THE FOLLOWING
COURSES AND DISTANCES:

NORTH 02° 32' 02" EAST, A DISTANCE OF 270.04 FEET, TO AN IRON PIN SET AT A
POINT OF CURVATURE; y

WITH-SAID CURVE TO THE_LEFT, HAVING A CENTRAL ANGLE OF 26° 09' 10", A

- RADIUS OF 600.00 FEET, AN ARC LENGTH OF 273.87 FEET, AND A CHORD WHICH -
BEARS NORTH 10° 32' 33" WEST, A CHORD DISTANCE OF 271.50 FEET, TO AN IRON
PIN SET; : ' : : ' -

NORTH 23° 37' 07" WEST, A DISTANCE OF 682.05 FEET, TO THE TRUE POINT OF
BEGINNING, CONTAINING 77.019 ACRES, MORE OR LESS.

PARCEL 2:
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SITUATED IN THE STATE OF OHIO COUNTY OF FRANKLIN, CITY OF HILLIARD
LYING IN VIRGINIA MILITARY SURVEY NUMBER: 4854, VIRGINIA MILITARY
DISTRICT, BEING PART OF THE 45.957 ACRE TRACT CONVEYED TO COLUMBUS
CAMPUS LLC BY DEED OF RECORD IN INSTRUMENT NUMBER 200801 170008509,

~ (ALL REFERENCES REFER TO THE RECORDS OF THE RECORDER'S OFFICE,
FRANKLIN COUNTY OHIO), BEING MORE PARTICULARLY DESCRIBED AS
FOLLOWS:

. BEGINNING, FOR REFERENCE AT FRANKLIN GEODETIC SURVEY MONUMENT :
NUMBER 0005 RESET FQUND AT THE CENTERLINE INTERSECTION OF LEAP ROAD
y (VARIABLE WIDTH) AND DAVIDSON ROAD (VARIABLE WIDTH);

THENCE SOUTH 23° 37‘ 07 EAST, A DISTANCE OF 614.75 FEET, WITH THE
CENTERLINE OF SAID LEAP ROAD, TO A MAGNETIC NAIL SET AT THE COMMON
CORNER OF SAID 45.957 ACRE TRACT AND THE REMAINDER OF THE ORIGINAL
TRACT THREE AS CONVEYED TO WOLPERT ENTERPRISES, LIMITED BY DEED OF
RECORD. IN ]NSTRUMENT NUMBER 200204080088414

- THENCE NORTH 84° 08' 15" EAST, A DISTANCE OF 52.50 FEET, ACROSS 'I'HE RIGHT~
OF-WAY OF SAID LEAP ROAD AND WITH THE LINE COMMON TO SAID 45.957 ACRE
TRACT AND THE REMAINDER OF SAID ORIGINAL TRACT THREE, TO AN IRON PIN -
SET TI-IE TRUE POINT OF BEGINNING;

THENCE NORTH 84° 08' 15" EAST, A DISTANCE OF 767.02 FEET, CONTINUING WITH
.SAID COMMON LINE, TO AN IRON PIN SE'I‘ '

THENCE ACROSS SAID 45. 957 ACRE TRACT, THE FOLLOWING COURSES AND
DISTANCES: -

| SOUTH 23°37 7" EAST, A DISTANCE OF 384 33 FEET TO AN IRONPIN SETON A
CURVE;

WITH SAID CURVE TO THE RIGHT, HAVING A CENTRAL ANGLE OF 09° 08' 20", A
RADIUS OF 1099.00 FEET, AN ARC LENGTH OF 175.29 FEET, AND A CHORD
BEARING SOUTH 60° 37' 51" WEST, A CHORD DISTANCE OF 175. ll FEET TO AN
IRON PIN SET AT A POINT OF TANGENCY; ‘ :
SOUTH 68° 44' 53" WEST, A DISTANCE OF 556.74 FEET, TO AN IRON PIN SET' :

NORTH 23° 37' 07" WEST, A DISTANCE OF 612.80 FEET, TO THE TRUE POINT OF |
BEGINNING, CONTAINING 8.528 ACRES, MORE OR LESS. :

PARCEL 1 AND PARCEL 2 BEING THE SAME PROPERTY CONVEYED, TO
COLUMBUS CAMPUS, LLC BY GENERAL WARRANTY DEEDS IN INSTRUMENT
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NUMBER 20080312003 8096 AND INSTRUMENT NUMBER 20080312003 8094
RECORDER'S OFFICE, FRANKLIN COUNTY OHIO
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EXHIBIT B

Sihgle Purpose Entity Requirements-

Throughout the term hereof, Mortgagor shall do all things necessary to continue to be and
' remain a Single Purpose Entity (including without limitation: (i) if Mortgagor is & partnership,
that Mortgagor shall insure that each general partner of Mortgagor continues as a Single Purpose
Entity and shall not amend its articles of organization or operating agreement; or (ii) if
Mortgagor is a corporation, that Mortgagor shall not amend its articles of incorporation or
- bylaws; or (iii) if Mortgagor is a limited liability company, that' Mortgagor shall not amend its
- articles of organization, operating agreement, or other formation documents). :

... For purposes hereof, “Single Purpose Entity” shall mean a person, other than an
individual, which (a) is formed, organized or reorganized solely for the purpose of undertaking
the activities as contemplated under this Mortgage, (b) does not engage in any business unrelated .
to the Property, (c) has not and will not have any assets other than those related to its interest in’
the Property and has not and will not have any indebtedness other than indebtedness
contemplated or as permitted under this Mortgage or otherwise incurred in the ordinary course of -
business, (d) maintains its own separate books and records and its own accounts, in each case
which are separate and apart from . the books and records of any other any individual,
. corporation, partnership, joint venture, limited liability company, limited liability partnership,
association, joint stock company, trust, unincorporated organization, or other organization, .
whether or not a legal entity, and any governmental authority (“Person”), (e) holds itself out as
being a Person separate and apart from any other Person, (f) does not and will not commingle its
funds or assets with those of any other Person, (g) conducts its own business in its own name,
" (h) maintains separate financial statements, (i) pays its own liabilities out of its own funds,
(j) observes- all limited liability company formalities, partnership formalities or corporate
formalities, as applicable, (k) maintains an arm’s-length relationship with its affiliated Persons,
(1) does not guarantee or otherwise obligate itself with respect to the debts of any other Person or
hold out its credit as being available to satisfy the obligations of any other Person except as
required or expressly authorized under this Mortgage, (m) does not acquire obligations or
securities of its partners, members or shareholders, (n) allocates fairly and reasonably shared
expenses, including without limitation, any overhead for shared office space, if any, (0) uses
separate stationary, invoices and -checks, (p)except as required or expressly authorized or
contemplated under this Mortgage, does not and will not pledge its assets for the benefit of any
Person other than Lender or make any loans or advances to any other Person, (q) does and will
correct any known misunderstanding regarding its separate identity, and (r) maintains adequate
capital in light of its contemplated business operations. '

In addition to the foregoing, and consistent with the Single Purpose Entity requirements
hereof, Mortgagor covenants and agrees that throughout the term hereof, Mortgagor shall not
(i) voluntarily file or consent to the filing of a petition for bankruptcy, insolvency,
reorganization, assignment for the benefit of creditors or similar proceedings under any federal
or state bankruptcy, insolvency, reorganization or other similar law or otherwise seek any relief -
under any laws relating to the relief of debts or the protection of debtors generally; (ii) merge
into or consolidate with any Person, or dissolve, terminate or liquidate in whole or in part,
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transfer or otherwise dispose of all or substantially all of its assets (except as permitted herein) or
convert to another type of legal entity, without in each case Lender’s consent; (iii) own any ~
subsidiary, or make any investment in, any Person without the consent of Lender; (iv) maintain

- its assets in such a manner that it will be costly or difficult to segregate, ascertain or identify its
individual assets from those of any partners, members, shareholders, principals and affiliates of

~ the Person, or any general partner, managing member, principal or affiliate thereof or any other -

- Person; or (v) become insolvent or fail to pay its debts and liabilities from its assets as the same

shall become due.
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LIMITED GUARANTY AND INDEVNITY AGREEMENT .-

FOR VALUE RECEIVED, and in consideration for, and as an inducement to
WINDSOR OH HOLDINGS, LLC, a Delaware limited liability company, as *Lender,” to
- enter into a certain Loan Agreement dated as of April 16, 2008 (the “Agreement;” capitalized
~ terms not specifically defined herein shall, unless the context otherwise requires, have the
meaning ascribed to such terms in the Agreement) with COLUMBUS CAMPUS, LLC, a .
Maryland limited liability company, .as “Borrower,” ' ERICKSON RETIREMENT
. COMMUNITIES, LLC, & Maryland limited liability company, as  “Guarantor,”
unconditionally and sbsolutely indemnifies and holds Lender, its officers,  directors,
shareholders, employees, agents, attorneys, successors and assigns and each of them, jointly and
severally, harmless from and against any loss, cost, liability, damage, claim or expense,
including attorneys’ fees, suffered or incurred by Lender at any time, arising under or on acccunt
of any of the following, and guarantees to. Lender payment and performance of any loss, cost,
liability, or expense suffered or incurred by.Lender at any time, arising under or on account of,
each of the following (collectively, the “Guaranteed Obligations™): -

(8)  Fraud, willful misconduct, or material misrepresentation made by Borrower or
- Guarantor or their affiliates in or in connection with (i) the Agreement, (ii) this Limited Guaranty
and Indemnity Agreement (“Guaranty”), (iif) the Project Documents to which either Borrower
and/or Guarantor are a party, or (iv) any other documents executed by Borrower or Guarantor in .
connection therewith or the Mezzanine Loan. - -

.(b) ' 'I'he failure by Borrower to pay or cause to be paid charges for labor, materials or
other charges owed pursuant to the Contracts which may create liens on any portion of the
Property. L . o ,

A (c)  The misapplication or misappropriation of (i) proceeds of insurance covering any

- portion of the Property, (ii) proceeds of the sale, condemnation or transfer in lieu of

- condemnation of any portion of the Property, or (iii) other income relating to the Property

received by or on behalf of Borrower or Guarantor for any period for which there are unpaid
amounts due and payable pursuant to the Agreement.

(d)  Bomrower's causing or permitt'ing waste to occur in, on or about the Property or
- failing to maintain or causing to be maintained the Property and Improvements, .except for

ordinary wear and tear, -

v ~ (€)  The failure of Borrower to properly apply and pay to Lender any and all sums and
amounts received or payable to Borrower at the time of delivery of any completed elements of
the Project pursuant to any agreement with Lessee, or any successor entity, as set forth in the
Project Documents, after proper payment of all prior due and payable obligations of Borrower L
under the Project Documents, to the extent of all amounts due and payable to Lender at that time.

(f)  Any loss by fire or any other casualty to the extent not compensated by insurance
proceeds as a result of Borrower’s failure to comply with- the insurance provisions of the
Agreement. - ‘ S

S EXHIBIT
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€ (8)  All court costs and reasonable attorneys® fees actually incurred by Lender for
which Borrower is liable pursuant to the terms of the Agreement.

(h)  The removal of any chemical, material or substance in excess of legal limits or
- which is required by any governmental entity, to which exposure is prohibited, limited, or
regulated by any federal, state, county, or local authority, and which may or could pose a hazard
. to the health and safety of the occupants of the Property (which substances are also defined in the
Agreement as “Hazardous Substances”), regardless of the source of origination (including
sources off the Property which migrate onto the Property or its groundwater); the restoration of
the Property to comply with all governmental regulations perteining to Hazardous Substances
found in, on or under the Property, regardless of the source of origination (including sources off
the Property which migrate onto the Property or its groundwater); ; and any indemnity or other
agreement to hold Lender harmless from and against any and all losses, liabilities, damages,
injuries, costs and expenses relating to Hazardous Substances arising under Article XIX of the
Agreement. Guarantor shall not be liable hereunder if the Property becomes contaminated due to .
acts on the Property (including sources off the Property which migrate onto the Property or its
groundwater) subsequent to Lender’s re-entry onto the Property by a termination of the
Agreement and Lender’s acquisition of the Property through a foreclosure on the Mortgage.
Liability hereunder shall extend beyond termination or expiration of the Agreement unless at
such time Borrower provides Lender with an environmental assessment report acceptable to
Lender, in Lender’s sole discretion, showing the Property to not be in violation of any law or
* laws relating to Hazardous Substances. The burden of proof under this subsection with regard to
establishing the date upon which such Hazardous Substances were placed or appeared in, on or
- under the Property shall be upon Guarantor.

- @) Any and all costs incurred in order to cause the Property to comply with any
applicable Accessibility Laws and any indemnity or other agreement to hold Lender harmless

- from and against any and all losses, liabilities, damages, injuries, costs or expenses of any kind
arising as a result of non-compliance with any Accessibility Laws that first become effective, or
for any violation of any applicable Accessibility Laws resulting from alterations or
improvements to the Property that are performed subsequent to Lender’s re-entry onto the
Property by a termination of the Agreement and Lender’s acquisition of the Property through a
foreclosure on the Mortgage. The burden of proof under this subsection with regard to
establishing the date upon which such non-compliance with any Accessibility Laws occurred at
the Property shall be upon Guarantor. :

® The payment in full of all interest and principal due on the Mezzanine Note, or
any other sum or amount due to Lender under the Agreement until such time as the final
certificate of occupancy has been issued by Franklin County and/or the City of Hilliard, Ohio for
‘the first residential building of the first residential neighborhood of the Hickory Chase
continuing care retirement community.

(k)  All management fees and development fees which are paid or are payable to
Guarantor under the Management and Marketing Agreement, dated as of April 16, 2008, by and
between Guarantor and Lessee (as amended, the “Management Agreement”) and the
Development Agreement. : )

DMEAST #8989540 v5 . 2




Case 09-37010-sgj11 Claim 33-1 Part6 Filed 02/26/10 Desc ExhibitD - Page 3 of
T |

) (@  Guarantor shall comply with all material terms and provisions of the
Management Agreement, as the manager thereunder, shall not enter into any modifications or
amendments of the Management Agreement, nor, except as otherwise expressly set forth in the

- Agreement, terminate the same prior to the expiration thereof, without Lender’s prior written
consent. Guarantor-shall not elect not to extend the term of the Management Agreement without

. Lender’s prior written consent. Guarantor shall promptly deliver to Lender copies of all notices

. provided by Guarantor or-Lessee under the terms of the Management Agreement’ concerning
notices of default, notices of changes or modifications to the Premises (as defined in the
Management Agreement) and the like. ' I :

: : (i) In addition to the foregoing, Guarantor hereby agrees to subordinate its
right to'payment under the Management Agreement to the Guaranteed Obligations and assign its .
right to such payment to Lender, subject to the terms of this subsection @)(ii). ‘In furtherance of
such subordination' and assignment, Guarantor shall unconditionally and irrevocably direct
Lessee to send all fees payable under the Management Agreement (“Management Fees™) to an
account (and any successor account) established by Lender at Manufacturers and Traders Trust
Company, or such other financial institution as Lender may designate from time to time, for the
purpose of implementing the terms of this subsection (1) (the “Lockbox Account”). Lender
may, at its option, declare that all Management Fees paid into the Lockbox Account shall remain -

- in the Lockbox Account and be used solely for the purpose of paying any amounts.owing from
Guarantor to Lender. Lender may, at its option, by written notice to Lessee, direct that any and
all futire payments in respect of Management Fees shall be made directly to Lender to be held:
by Lender and to be distributed to satisfy Guarantor’s obligations under this Guaranty. Lender is
and shall be at all times the sole owner of the Lockbox Account and shall have the right to
change the identity of the Lockbox Account depository at any time and without notice to
Guarantor. Guarantor hereby acknowledges that it does not have access to the Lockbox Account
and has no ownership interest whatsoever in the Lockbox Account, including, without limitation,
any power or authority to withdraw or wire transfer funds from, or to direct the withdrawal or
wire transfer of funds from, the Lockbox Account, and agrees that it shall not now or in the

~ . future seek access to, or claim any ownership interest in the Lockbox Account, including without
limitation, the power to exercise any of the foregoing rights. Notwithstanding Guarantor’s
intention that Lender be the sole owner of the Lockbox Account, to the extent that Guarantor
may be deemed to have any ownership interest in the Lockbox Accounts, Guarantor hereby
grants to Lender a security interest in and a pledge of each Lockbox Account and all funds
deposited therein, to secure the payment and performance of its obligations to Lender. The ‘
security interest hereby granted and conveyed covers and will cover all forms of accounts in
which funds in the Lockbox Account are placed, as well as all income and proceeds from the
disposition of the account. Any Management Fees received by Guarantor from Lessee to which
it is not entitled shall be received and held in trust by Guarantor, solely as agent for Lender, and
Guarantor shall immediately turm over same to Lender for deposit in the Lockbox Account
and/or application to and' against obligations and amounts owing from Guarantor to Lender.
Guarantor shall execute such endorsements as may be necessary to effect the provisions of this
subsection (k). In this regard, Guarantor hereby grants Lender a special and irrevocable power
of attomey coupled with an interest to make any such endorsement as attorney-in-fact for
Guarantor, and with full power of substitution. Lender shall release the Management Fees to
Guarantor from the Lockbox Account (or if paid to Lender, from Lender’s possession), on a
monthly basis, provided that no default with respect to Guarantor under the terms of this
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Guaranty and that no Event of Default (as defined in the Agreement) with respect to Borrower
under the Agreement has occurred and is then continuing and all obligations and amounts owing
from Guarantor to the Lendér are satisfied through and including the then-current fiscal period.
-Guarantor shall be entitled to any amounts remaining in the Lockbox Account (or if paid to
Lender, in Lender’s possession) upon ultimate satisfaction of all obligations and amounts owing

- from Guarantor and the Borrower to Lender. o

, The effectiveriess of the immediately preceding paragraph in this subsection @)
shall be suspended unless and until Lender provides written notice to the contrary. If Lender
provides notice to the contrary, such notice will create an .affirmative obligation of Guarantor to
enter into.a Lockbox Account Agreement or such other agreement required by Manufacturers
and Traders Trust Company to effectuate the Lockbox Account and to create a security interest
therein for the protection of Lender. - : : ‘ e o

(m) ()  Guarantor shall comply with all material terms: and provisions of the
Development Agreement, as the developer thereunder, shall not enter into any modifications or
amendments of the Development Agreement, nor, except as otherwise expressly set forth in the
Agreement, terminate the same prior to the expiration thereof, without Lender's prior written
consent. Guarantor shall not elect not to extend the term of the Development Agreement without
Lender’s prior written consent. Guarantor shall promptly deliver to Lender copies of all notices
provided by Guarantor or Borrower under the terms of the Developmeént Agreement concerning
notices of default, notices of changes or modifications to the Property and the like. In addition to
the foregoing, Guarantor hereby agrees to subordinate its right to payment under the Developer
Agreement to the Guaranteed Obligations.

: (i) In the event that any Development Distribution (as defined in the Lender-
Developer Agreement, dated as of even date herewith, between Guarantor and Lender) that is
paid to Guarantor will cause or causes the Project to fail the Balance Test as set forth in the
Agreement, or will increase or increases such a Balance Test failure, Guarantor shall not be
entitled to the payment of any such Development Distribution and any amounts so received by
‘Guarantor shall promptly be repaid by Guarantor to Borrower. '

(n)  Guarantor hereby agrees and guarantees to Lender that it will complete the
construction of any buildings, non-residential -elements, and/or any related infrastructure . or
public improvements of or related to the Project that are initiated by Borrower or any affiliate,

- free of any liens or encumbrances, including the payment or bonding of any mechanics’ liens
filed with respect to the Project. . This guaranty will be independent of the other rights and
obligations of the parties hereto and may be enforced by any remedy available at law or in
equity., ' ' 3

(0)  Guarantor will at all times maintain liquidity in an amount equal to the Liquidity
Requirement. During any period that Guarantor is not in compliance with the Liquidity
Requirement, Guarantor is precluded from making any New Investments, which shall be
Lender’s sole remedy for breach of this subsection (0). The “Liquidity Requirement” shall
require Guarantor to maintain Cash and Cash Equivalents in an amount equal to the sum of: (i)
the greater of $24,000,000 or such amount as may be required to satisfy the highest level of
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liquidity required under any liquidity covenant contained in documentation relating to Senior
Indebtedness; plus (i) $15,000,000. The following definitions will apply to this subsection:

(1)  “Cash and Cash Equivalents” includes amounts drawn by Guarantor
. under the Bank Line of Credit. : : :

. (2) “Bank Line of Credit_” means an 'existing line of credit provided by PNC
Bank, National Association, and any replacement line of credit, A

. (3)  “New Investments” ineans the expenditure of funds for the acquisition
(including the acquisition of land), construction or development of new continuing care
retirement communities (or land therefor) (“CCRC"), either directly or through an affiliate.
New Investments will not include the expenditure of funds required under the terms of any
financing for a then existing CCRC or necessary to avoid the existence or continuance of a
default with respect to any financing on a CCRC. '

' (4)  “Parity Debt” means collectively, (A) any securities (the “Subordinated
Securities™) issued under the Trust Indenture dated November 1, 2007, as amended, between
Guarantor and The Bank of New York, and (B) any other indebtedness of Guarantor that is byits
terms on a pari passu basis with the Subordinated Securities insofar as any right to payment and
security is concerned. ‘ . ‘

(5). “Senior Indebtedness” means any other indebtedness of Guamnto‘r otllér ‘
than (a) Parity Debt, and (b) indebtedness that by its terms is explicitly subordinated to the Parity
Debt. . : ' '

(®)  If the exercise by Lender or Borrower of their rights under Article XXIV of the
Agreement, regarding the requirements of Borrower to purchase the Lender’s entire interest in
the Mezzanine Loan, would result in a violation of the liquidity and/or equity requirements
imposed upon Borrower under any Project Loan, Guarantor shall be obligated to contribute to
Borrower, or at Lender’s.option, such amounts shall be peid directly to Lender by Guarantor,
100% of all additional capital contributions required to fund the purchase of Lender's entire
interest in the Mezzanine Loan, - ’

(@ Intentionally deleted.

_ (r) ~ If the Project becomes subject to bond financing, in the event that Lessee fails or
declines to exercise its purchase option and thereby causes any purchase deposit paid to
Borrower to be refunded by Borrower to Lessee, Guarantor hereby agrees and guarantees Lender

~ that Guarantor shall be solely responsible for, and shall timely make, full payment to Lessee of
such of any and all transaction costs related to the purchase deposit on behalf and for the
account, of Borrower, to the extent that Borrower does not have funds sufficient for such
payment. At the time of such payment, Guarantor shall obtain a full and absolute release from
the secured party under the bond financing, and recover for the benefit of Borrower, all collateral
assigned by Borrower to the secured party under the bond financing. Without limiting the
obligation to pay any and all amounts, costs and. expenses (including those in excess of the
transaction costs related to the refund of the purchase deposit) needed to fully redeem and retire

DMEAST #98989540 v5 . 5



' Case 09-37010-sgi11  Claim 33-1 Part6 Filed 02/26/10 ~ Désc Exhibit D ‘Page 6of

the applicable issue of bonds and to obtain a full and absolute release of the Project from all
liens, encumbrances or any interests of any third party arising out of the purchase option. . '

(s) Guarantor hereby guarantees the timely and complete pérfo_rman,t’:e of any
obligations of Lender which may arise from any agreement with any third party related to the
development and operation of the Project that is entered into by Lender as a mortgagee of the -
Land (or which Lender may be subject as “owner” of the Land). Guarantor hereby agrees that
Lender is entering into such agreements as the mortgagee only, upon the request of Borrower,
Lessee and/or Guarantor, that Lender shall have no liability or obligation under such agreements
and that such obligations and liabilities are to be assumed and performed by Borrower, Lessee
and Guarantor, as applicable, without claim to Lender. :

®  Any failure by Borrower to 'comply with and/or saﬁsfy,'or cause compliance with '
or satisfaction of, any conditions, requirements, permits, approvals, or authorizations relating to
the development and/or operation of the Property or the Project. ' :

(u) * Guarantor hereby guaranteeé the pﬁyment of any late payment fees, attorneys’
fees or other non-scheduled fees or charges paysble to Lender by Borrower that Borrower is
prohibited from paying to Lender pursuant to the terms of the Construction Loan Documents.

(v)  Intentionally Deleted.

- (w). Any failure by Lender to receive a required payinent when due and payéble under
ly of the Loan Documents that results from a failure by Borrower to direct the Construction

Lender to release fiunds for payment to Lender from any funds or accounts held pursuant to the
.Construction Loan Documents, | - L :

The obligations in subsections (a) through (w), except as specifically provided otherwise
therein, shall survive the termination or expiration of the Agreement. Lender’s rights under this
Guaranty are in addition to all rights of Lender under the Agreement, and payments by Guarantor

- under this Guaranty shall not reduce the obligations and liabilities of Borrower under the
Agreement; provided, however, this shall not be construed to permit Lender to collect from
Borrower for the same obligations or liabilities for which Lender has already received payment
from Guarantor. The obligations in subsections (b), (), (d), (f), (h), and (t) shall be applicable
only so long as, and to the extent that, such actions and matters are within the control of the
Guarantor and/or the Borrower by virtue of Guarantor’s ‘engagement as manager under the .

Management Agreement or as Developer under the Development Agreement.

The Agreement and this Guaranty, and the obligations of Guarantor and Borrower
hereunder and thereunder, are secured by a pledge of all of the membership interests in Borrower
pursuant to the Pledge Agreement, the terms and conditions of which are hereby incorporated
herein by this reference, however, unless specifically set forth herein, recourse is not limited for -
such security for the enforcement of any rights hereunder. '

The validity of this Guaranty and the obligations of the Guarantor shall not be terminated,
affected, or impaired by reason of (i) any forbearance, releases, seftlements or compromises
between Lender and Borrower or any other guarantor, by reason of any waiver of or failure to
enforce any of the rights and remedies reserved to Lender in the Agreement or otherwise, (ii) the
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invalidity, illegality or unenforceability of the Agreement for any reason whatsoever, (iii) the
relief or release of Borrower or any other goarantor from any of their obligations under the =
Agreement by operation of law or otherwise, including, without limitation, the insolvency,

- bankruptey, liquidation or dissolution of Borrower or any other guarantor or the rejection of or
assignment of the Agreement in connection with proceedings under the bankruptcy laws now in

- effect or hereafter enacted (other than eny written release of Bomower or- any release of
Borrower pursvant to the express terms of the Agreement in connection with a permitted
assignment thereunder as provided hereinbelow), (iv) any modification or amendment of the .
Agreement, or (v) any other act or omission of Lender or. Borrower which would otherwise

. constitute or create a legal or equitable defense in favor of Guarantor except to the extent that the.
same constitutes a defense to enforcement of the Agreement against the Borrower thereunder.

Guarantor represents and warrants that it is the direct or indirect owner of one hundred
percent (100%) of the equity interests of Borrower and, therefore has a material economic
interest in Borrower and that the execution of this Agreement will be of direct benefit to it. This
Guaranty will remain in full force and effect as to any renewal, modification, amendment, or
extension of the Agreement, any assignment or transfer by Lender, any assignment or transfer by
Borrower, any change in the status, cornposition, structure or name of Borrower or Guarantor,
and es to any assignee of Boirower’s interest under the Agreement, IR .

If Guarantor, directly or indirectly, advances any sums to Borrower, Guarantor’s rights to
contribution for such sums and indebtedness will be subordinate in all respects to the amounts.
then and thereafter due and owing by Borrower under the Agreement. Payment by Guarantor of
any amount pursuant to this Guaranty shall not in any way entitle Guarantor to any right, title or
interest (whether by way of subrogation. or otherwise) in and to any of the rights or remedies
Lender may have against Borrower, unless and until all of the obligations then payable or
performable by Borrower under the Agreement have been performed, including particularly, but
without limitation, payment of the full amount then due and owing to Lender under -the
Apgreement and this Guaranty, : - :

The liability of Guarantor for the Guaranteed Obligations and other obligations contained
in this agreement shall be primary; in any rights of action which accrue to Lender under the
Agreement, Lender may proceed against Guarantor and/or Borrower, jointly or severally, and
may proceed ageinst Guarantor without having demanded performance of, commenced any
action against, exhausted any remedy against, or obtained any judgment against Borrower. This
is a guaranty of payment and not of collection, and Guarantor waives any obligation on the part -
of Lender to enforce the terms of the Agreement against Borrower as a condition to Lender’s
right to proceed against Guarantor. . ' B

Guarantor expressly waives (i) notice of acceptarice of this Guaranty and of presentment,
demand and protest, (ii) notice of any default hereunder or under the Agreement (other then -
notices and copies thereof to the parties specified in and as expressly required by the Agreement) -
and of all indulgences, (iii) demand for observance, performances or enforcement of any terms
for provisions of this Guaranty or the Agreement, and (iv) all other notices and demands .
otherwise required by law which Guarantor may lawfully waive. Guarantor agrees that if this
Guaranty is enforced by suit or otherwise, Guarantor shall reimburse Lender, upon’~d_emaqd, for
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all expenses incurred in connection therewith, including, without limitation, reasonable
attorneys® fees. ‘

Guarantor agrees that in the event that Borrower shall become insolvent or shall be
- adjudicated a bankrupt, or shall file a petition for reorganization, arrangement or other relief
under any present or further provision of the Bankruptcy Reform Act of 1978, or if such a
. petition be filed by creditors of said Borrower, or if Borrower shall seek a judicial readjustment
of the rights of its creditors under any present or future Federal or State law or if a receiver of all
or part of its property and assets is appointed by any State or Federal court, no such proceeding
or action teken therein shall modify, diminish or in any way affect the liability of Guarantor
under this Guaranty. -

Guarantor further agrees that, (a) to the extent Guarantor makes a payment or payments
to Lender under this Guaranty, which payment or payments or any part thereof are substantially
invalidated, declared to be fraudulent or preferential, set aside and/or required to be repaid to ,
Guarantor or its respective estate, trustee, receiver or any other party under any bankruptcy law, -
state or federal law, common law or equitable cause, then to the extent of such payment or
repayment, this Guaranty and the advances or part thereof which have been paid, reduced or
satisfied by such amount shall be reinstated and continued in full force and effect as of the date
such initial payment, reduction or satisfaction occurred and (b) to the extent Borrower makes a
payment or payments to Lender under the Agreement, which payment or payments or any part

- ‘thereof are substantially invalidated, declared to be fraudulent or preferential, set aside and/or
required to be repaid to the Borrower or its estate, trustee, receiver or any other party under any

. bankruptcy law, state or federal law, common law or equitable clause, then, to the extent of such
payment or repayment, Guarantor shall nevertheless be liable hereunder to the same extent as it
would have been if the obligations of Borrower had not been so invalidated, declared to be
fraudulent or preferential, set aside or required to be repaid..

Guarantor hereby waives, to the maximum extenf pefmitted by-law, dll defenses available
to a surety, whether or not the waiver is specifically enumerated in this Guaranty.

All of the terms and provisions of this Guaranty shall inure to the benefit of the
successors and assigns of Lender and are binding upon the respective successors and assigns of
Guarantor. ‘

Within seven (7) days after written request therefor from Lender, Guarantor shall deliver
to Lender, or its designee, an estoppel letter from Guarantor ratifying and confirming
Guarantor’s obligations under this Guaranty. : . ,

. A determination that any provision of this Guaranty is unenforceable or invalid will not

affect the enforceability or validity of any other provision, and any determination that the
application of any provision of this Guaranty to any person or circumstances is illegal or
unenforceable will not affect the enforceability or validity of such provision as it may apply to
any other persons or circumstances. ‘ ,
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| .No modification or amendment of this Guéranty will be eﬁ'ecﬁve‘uniess -executed by
Guarantor and consented to by Lender in writing, and no cancellation of this Guaranty will be
valid unless executed by Lender in writing, ' : ' RN T

If Borrower’s obligations are void or voidable due to illegal or unauthorized acts by
- Borrower in the execution of the Agreement, Guarantor shall nevertheless be liable hereunder to
the same extent as it would have been if the obligations of Borrower-had been énforceable
against Borrower. ' L Lo

_ This Limited Guaranty and Indemnity Agreement is governed exclﬁéiiely ‘by its
- provisions, and by the laws of the State of Ohio, as the same may from time to time exist.

Notwithstanding anything contained herein to the contrary, the interests and rights of
Lender pursuant to this Guaranty are subject in all respects to the terms, covenants, ‘and
limitations as set forth in that certain Subordination and Standstill Agreement dated as of April
16, 2008 among KeyBank National Association, as Agent and Lender (the “Subordination
Agreement”), the provisions of which Subordination Agreement are incorporated herein by
reference to the same extent as if fully set forth herein. : :

[Signature on following page.)
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IN WITNESS WHEREOF, tho undersigned has caused this Yimijed ¢
Indemnity Apgreement to be executed as of April |}, 2008.

By /] .
—” Gerald F. Dofierty
Executive Vice Presidient

DMEAST #9p88540 - P _ . (Guamnty Agreement- Columbus Campus)
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MEMBER INTEREST PLEDGE AGREEMENT
——H

THIS MEMBER INTEREST PLEDGE AGREEMENT (this “Agreement”) is made
and entered into as of April 16, 2008, (the “Effective Date™), by ERICKSON RETIREMENT
COMMUNITIES, LLC, a Maryland limited liability company (“Pledgor™), " in' favor of
WINDSOR OH HOLDIN GS, LLC, a Delaware limited liability company (“Pledgee”).

RECITALS

WHEREAS, Pledgee has made a loan to Columbus Campus, LLC, a Marylahd limited .
liability company (“Borrower™, secured by a mortgage on that certain real property owned by -
- Borrower and located in the City of Hilliard, Franklin County, Ohio (the “Property™); and

WHEREAS, subject to and upon the terms and conditions set forth in this Agreement
end the Loan Agreement (the “Mezzanine Loan Agreement”), between Pledgee and Borrower,
Pledgee has made the Mezzanine Loan, which together with all other capitalized terms not
defined herein shall have the meaning set forth in the Mezzanine Loan Agreement; and

WHEREAS, Pledgor has partially guaranteed Borrower’s performanpa under the
. Mezzanine Loan Agreement pursuant to that certain Limited Guaranty and Indemnity Agreement .
of even date herewith from Pledgor in favor of Pledgee (the “Guaranty™); and o

: WHEREAS, Pledgor, directly or indirect]y, is the sole owner of one hundred percent
(100%) of the equity interests of the Borrower; and . -

Pledgor (collectively, the “Member Interest”), in order to secure Borrower’s performance under
the Mezzanine Loan Agreement and Pledgor’s performance under the Guaranty. o

AGREEMENTS

NOW, THEREFORE, in consideration of the premises and of other good and velusble
consideration, the receipt and sufficiency of which are hereby expressly acknowledged, the

parties hereto, intending to be legally bound, do hereby agree as follows: '
1, Defined Terms, Any capitalized term not otherwise defined herein shall have the

- meaning given to such term in the Mezzanine Loan Agreement.

: 2. Pledge. As security for (i) Borrower’s full, prompt and complete payment of
interest, and all other amounts required to be paid by Borrower under the Mezzanine Loan
Agreement when due, (ii) the full, prompt and complete performance of all other obligations of
Borrower under the Mezzanine Loan Agreement when due, and (iii) Pledgor's full, prompt and
complete performance of all of jts obligations under the Guaranty ((i) (ii) and (iii) are hereinafter
collectively referred to as the “Obligations™), Pledgor hereby pledges and assigns to Pledgee the

EXHIBIT
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‘oi-mwer and of Pledgor’s right to recejve distributions and the return
of capital contributions from Borrower (collectively, the “Collateral”); provided however, that
the Collateral shall not include cash payments, distributions or return of capital contributions or .

- other payments by Borrower paid on, or in respect of, the Member Interest (“Distributions™) so

long as, at the time such Distributions are made or after giving effect to such Distributions, (A)
neither Borrower nor Pledgor is in continuing default'm_lder any of the Project Documents

4, Remedies, Rights Upon Default.

(@)  Upon and after the occurrence of an Event of Default, and subject to the

and advertisement requirement specified in subsection (c) hereinbelow), to or upon Pledgor or
any other person, forthwith realize upon its security interest in the Collateral or any part thereof,
and forthwith sell or otherwise dispose of and deliver the Collateral or any part thereof at public
or private sale or sales, -at any time or place, at such prices and on such terms (including, but
without limitation, a requirement that any purchaser of all or any part of the Collateral purchase
the Member Interest or other interests constituting the Collateral for investment and without any
intention to make a distribution thereof) as it may deem best, for cash or on credit, or for future
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delivery without assumption of any credit risk, with the right of Pledgee or any purchaser to
purchase upon any such sale the whole or any part of the Collateral free of any right or equity of .
redemption in Pledgor, which right or equity is hereby expressly waived and released to the
extent permitted by law. R : :

(b) ' The proceeds of any such disposition shall be applied as follows:

' () First, to the costs and expenses incurred in connection therewith or
incidental thereto or to the care or safekeeping of any of the Collateral or in any way relating to
the exercise or enforcement of the rights of Pledgee hereunder, including reasonable attorneys’
fees and legal expenses incurred in connection therewith;

(i)  Second, to the satisfaction of the Obligations which are then due
and payable; C o ' '

(iii)  Third, to the payment of any other amounts required by applicable
law; and ' ' , - :

(iv) . Fourth, to Pledgor to the extent of any surplus pi'oceeds.

(c)  Any notification required by Section 9-611 of the UCC shall be deemed
reasonably and properly given if given to Pledgor in accordance with Section 11 hereof, at least
ten (10) days before any sale or disposition of any of the Collateral. Any advertisement of the
sale or other disposition of such Collateral shall be deemed to be reasonable if such
advertisement is placed in a newspaper of general circulation in or about the location of the
principal place of business of the Borrower at least once in each of the two (2) calendar weeks

immediately preceding the sale,

. 5. Regresentati‘ons and Warranties. Pledgor hereby feprwents, warrants and
covenants to Pledgee as follows: : g

~ (8)  Pledgoris a limited liabi'lity company duly organized, validly existing and
in good standing under the laws of the State of Maryland and its address is 701 Maiden Choice
Lane, Baltimore, Maryland 21228; ‘ _ : . ‘

. (b)  Borrower is a limited liability company duly organized, validly existing
and in good standing under the laws of the State of Maryland, and is qualified to do business in
the state in which the Property is located; ' . :

: (c)  This Agreement has been duly executed and delii'ered by Pledgor and is a
valid and binding obligation of Pledgor enforceable against it in accordance with its terms,
subject to the effect of any applicable bankruptcy, insolvency, reorganization, moratorium or

similar laws affecting the rights of creditors generally;

(d  Pledgor is the sole holder of record and the sole beneficial owner of the
Member Interest free and clear of any liens, warrants, calls, security interests, options,
encumbrances or other charges thereon or affecting title thereto, except the security interest
created by this Agreement and perfected by the filing of the Financing Statement and the security

DMEAST #8980340 v4 o _ 3
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interest theréin granted to the Construction Lender pﬁrshant- to the Construction Loan
Documents; B : : ' o

(¢)  Pledgor has full legal power and right to pledge and grant the security
interest conveyed hereby in the Collateral and every part thereof; the making of such pledge and

. the granting of such security interest do not violate the provisions of any law, regulation,

contract, agreement, restrictive covenant or legend, order of court, corporate charter or bylaw,
stockholders agreement or other instrument binding upon it or any part of the Collateral; and no
consent .or approval of any governmental body. or regulatory authority, or any securities
exchange, was or is necessary to the validity or effectiveness thereof;

" '(t)' The issuance of the Member Interest has been duly suthorized and the

- Member Interest is validly issued, fully paid and nonassessable;

(g) . All corporate actions or other actions or consents necessary to authorize
and effectuate the terms of this Agreement on behalf of Pledgor have been taken or obtained;

~(h)  Pledgor will not (i) suffer or permit any amendment or modification of the
operating agreement of the Borrower without the prior written consent of Pledgee (which
consent may not be unreasonably withheld, conditioned or delayed); (ii) without the prior written
consent of Pledgee, assign its rights to control Borrower or permit any other person to control

~ Borrower; or (iii) waive, rclease or compromise any rights or claims that Pledgor may have . |

against any other party which arise under the operating agreement of the Borrower;

A @) The Member Interest is not an interest which is dealt in or traded on

. securities exchanges or in securities markets, the terms of Borrower’s operatin agreement. do
P 4

not expressly provide that it is a security governed by Article 8 of the UCC, nor is the Borrower
registered as an investment company under the federal investment company laws, and the

-Member Interest is not held in a securities account and is not certificated. Pledgor, so long as

this Agreement is in effect, will not certificate the Member Interest.

6. - Preservation of Collateral. Pledgor will . pay promptly when due all taxes,

assessments and governmental charges and levies upon or against the Collateral, in each case

before the same become delinquent and before penalties accrue thereon, unless and to the extent
that the same are being contested in good faith by appropriate proceedings. Pledgee may, at its
option, make any payments or take any otber action it may reasonably deem necessary or

. desirable to cure any default by Pledgor pursuant to the terms of this, Agreement, to remove or

discharge any liens, attachments or levies against or upon the Collateral, whether voluntary or
involuntary, or otherwise to conserve, protect or further perfect its interest in the Collateral.

- Pledgor shall, promptly upon demand, reimburse Pledgee for all such advances or expenses

incurred by Pledgee.

7.~ No Further Transfer or Encumbrances. Except-as permitted by the express terms
of the Mezzanine Loan Agreement, Pledgor hereby covenants and agrees that it shall not sell, .
convey or otherwise dispose of any of the Collateral, nor create, incur or permit to exist.any
pledge, mortgage, lien, charge, encumbrance or any security interest whatsoever with respect to

-any of the Collateral or the proceeds thereof. Pledgor further covenants and agrees that it shall
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not consent to or approve the i 1ssuance of any additional Member Interest in Borrower or the
merger of Borrower with any other entity, except (i) where the issuance is not prohibited by the
express terms of Mezzanine Loan Agreement and where the issued interests or entrusts in the

. entrty surviving the merger, is subject to the lien created under this Agreement, and (ii) any

issuance of member interests in Borrower to a non-equity member as provided in Borrower’s

--organizational documents, copies of which havé been provrded to Lender. Without in any way
- limiting the foregoing, unless and until Borrower exercises the Purchase Option set forth in the

Mezzanine Loan Agreement and pays Pledgee all amounts due in connection therewith, Pledgor
may not elect to or voluntarily sell or in any manner convey the Member Interest.

8 ‘ _Votlng Rights. Notwithstanding anything herein to the contrary, unless and until

- an Event of Default occurs and is continuing, and Pledgee forecloses upon the Collateral in
_accordance with this Agreement, Pledgor shall have the right to exercise its voting and other

rights with respect to the Member Interest and Pledgor shall have the right to receive
Distributions, but only under and subject to the terms, conditions and limitations applicable to

~ Distributions as set forth in Section 2 above. Notwithstanding the foregoing sentence, upon the

occurrence and during the continuation beyond applicable notice and cure periods of (i) an Event
of Default under the Mezzanine Loan Agreement or (ii) a claim by Pledgee under the Guaranty
which has not been satisfied, Pledgee shall' be entitled to exercise any and all rights of
conversion, exchange or subscription or any other similar rights, privileges or options pertaining
to the Collateral as if it were the absolute owner thereof, including, without limitation, the right

" to exchange, at its discretion, any and all of the Collateral upon the merger, consohdahon,

reorganization, recapitalization or other readjustment of the Borrower or, upon the exercise of
any such right, privilege or.option pertaining to the Collateral, and in connection therewith, to
deposit and deliver any and all of the Collateral with any committee, depositary, transfer agent,

- registrar or other desigpated agency upon such terms and conditions as Pledgee may determine;

9. Duty of Pledgee. Pledgee may take any action set forth in this Agreement without

. liability to Pledgor (except for Pledgee’s own gross negligence or willful misconduct), Borrower

or any other person, except to account for property actually received by it, but Pledgee shall have
no duty to exercise any of such rights, privileges or options and shall not be responsible for any
failure to do so or delay in so doing. Pledgee’s only duty with respect to the Collateral shall be
to exercise reasonable care to assure the safe custody of the Collateral, and Pledgee shall be
relieved of all responsibility for the Collateral upon delivery or proffer of delivery of the
Collateral to Pledgor

10. Costs. Pledgor shall pay on demand all costs and expenses (mcludmg reasonable
attorney’s fee) incurred by and on behalf of Pledgee incident to any collection; servicing, sale,
disposition or other action taken by Pledgee with respect to the Collateral or any portion thereof

+ -following the occurrence and during the continuance of an Event of Default; provided, however,

that this Agreement shall in all respects be nonrecourse to Pledgor and Pledgee shall look only to
the Member Interest to satlsfy any liability of Pledgor hereunder

11. Notrces

. (a) Any and all notices, demands, consents; approvals, oﬁ'ers,'- elections and

-other communications required or permitted under this Agreement shell be deemed adequately
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glven if in writing and the same shall be delivered either in hand, or by mail or Federal Express
or similar expedited commercial carrier, addressed to the recipient of the notice, postpaid and
registered or certified with return receipt requested (if by mail), or with all frexght charges -
prepald (if by Federal Express or similar carrier).

(b)  All notices reqmred or permltted to be sent hereunder shall be deemed to
have been given for all purposes of this Agreement, upon the date of receipt or refusal, except
that whenever under this Agreement a notice is either received on a day which is not a business
day or is required to be delivered on or before a specific day which is not a business day, the day’
of recelpt or required delivery shall automatxcally be extended to the next business day

(c):  Allsuch notlces shall be addressed:

If to Pledgee: - Windsor OH Holdmgs LLC
c/o Windsor Healthcare Equities, LLC
7312 Parkway Drive
Hanover, Maryland 21076
Attn: Leigh Howe
Phone: (410) 579-4896
Fax: (410) 579-4890

With a copy to: Ballard Spahr Andrews & Ingersoll, LLP
' 300 East Lombard Street, 18th Floor
~ Baltimore, Maryland 21202
Attn: Thomas A. Hauser, Esq.
Phone: (410) 528-5691 .
Fax: (410) 361-8925

If to Pledgor: - Erickson Retirement Communities, LLC
701 Maiden Choice Lane
Baltimore, Maryland 21228
Attn: . General Counsel
Phone: (410) 402-2350
Fax: (410) 402-2348 .-~

By notice given as herein provided, the parhes hereto and their respective successors and -
assigns shall have the right from time to time and at any time during the term of this Agreement
to change their respective addresses effective upon receipt by the other parties of such notice and
each shall have the right to specify as its address any other. address within the United States of
America.

. 12.  Entire Agreement. This Agreement contains the full understanding of P]edgor
and Pledgee in respect of the pledge of the Collateral, and may not be amended or otherwise
modified except in a writing duly executed by Pledgor and Pledgee.
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13. Waiver The failure by either party to insist 1ipon or to enforce any of its rights
hereunder shall not constitute a waiver thereof. Any waiver shall be in writing and srgned by the -
party granting the waiver, ‘ :

14.  Exercise of Rjghts All rights, remedies and powers of Pledgee hereunder are

irrevocable.and cumulative, and not alternative or exclusive, and shall be in addition to all other

. Tights, remedies and powers given hereunder or in or by any other mstrument or any law now
existing or hereafter made or enacted '

15.  Severability, If any term covenant or condition of this Agreement, or the
application thereof to any person, shall be invalid or unenforceable, the remainder of this
‘Agreement or the application of such term, covenant or condition to persons or circumstances
other than those to which it is held to be invalid or unenforceable shall not be affected thereby,
and each term shall be valid and enforceable to the fullest extent permitted by law

16.  Termination. This Agreement shall termmate upon the earlier to occur of (i) the |
termination of the Mezzanine Loan Agreement and performance in full of the Obligations, or (ii)
Pledgor’s transfer of its interest in the Borrower or in the Mezzanine Loan Agreement pursuant
to Arhcle 14 of the Mezzanine Loan Agreement. -

17 Binding Nature of Agreement. Tlns Agreement shall be bmdmg upon Pledgor
‘and Pledgee and their respective successors and assigns.

- 18. Constructlon. . When used herein, the smgu]ar.may also refer to the plural and vice
o - versa; and the use of any gender shall be applicable to all genders. Headings in the Agreement
- ‘ are for purposes of reference only and shall not limit or otherwise affect the meaning hereof.

: :19., ~ Governing Laws. This Agreement shall be governed by ‘and construed in
accordance with the laws of the State of Ohlo

'20." Counterparts. This Agreement may be executed in any number of counterparts,
each of which shall be an ongmal but all of which together sha]l constltute one instrument.

2. Le end Notwrthstandmg anything contamed herein to the contrary the interests
and rights of Lender pursuant to this Agreement are subject in all respects to the terms,
covenants, and limitations as set forth in that certain Subordination and Standstill Agreement

_dated as of April 16, 2008 among KeyBank National Association and Pledgee (the
“Subordination Agreement”), the provisions of which Subordination Agreement .are
incorporated herein by reference to the same extent as if fully set forth herem

[SYgzzaMres on_following pages.]
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EXECUTED AND ACKN OWLEDGED by the undersigned as of the cﬁy ahd'yeg: first
written above, . ' . . . - IR

ERICKSON RETIREM )01
. BM&T}’and limited 1ig _ D ?'ﬂ il

.By:

" Gerald F. Doherty

. Executive Vice Pridv

[SIGNATURES CONTINUE ON NEXT PAGE]
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PLEDGEE:

WINDSOR OH HOLDINGS, LLC,

@ Delaware limited liability company .

By: %@Té&m—ﬂ | (SEAL) .

) ] : Lo \.1-\'\bwg o .
Title! Ecezuvve. Vice Besidany.

¥
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UCC FINANCING STATEMENT
FOLLOW INTRUCTIONS (ot end batk) CARERULY

Fil

"CUST 1D:0002122588

NORK ORDER:0OR1SB3S38 .
DATE:04-28-2028 10:44 AN
AMT. PAID:$78.00

Ballard Spahr Andrews 8 Ingersoll, LLP
300 East Lombard Streat - 18" Floor
Baltimore, Meryland 21202

M [410) 828-88T3 e N o .
r—ﬂmmaaA.Haus&. Esquire - ; -] :

A o THE ABOYE BPACE B FOR FILING CFFICE UEE OKLY

G ADD

on Choica

‘Mo 21228 USA

0 03, Nany
MD W04560487 ) NONT

Ty ZA I3

Windsor OH Holdings, LLC -
3. -8 LAST

/o Windsor Healthcare Equities, LLC,
‘7312 Parkway Drive

) - EEUNTAY
Hanover - S MD 21076 UsA

S —————————
4. This FIRANCING BTATEMENT trvars the loliowing Dolsiarst

ed 02/26/10 Desc Exhibit F Page 2 of

All of Debtor's membar interest In Columbus Campus, LLC, a Maryland limited Nabllity company ("CC"), Including without
{mltation, all of Debtor's capltal accounts In and Interest In the Income, profits, gains and losses of CC and af Deblor's
right to recelve distribullons and the return of capllal contrbutions from CC pledged pursuant to that certaln Member
Interest Pledge Agreament, dated as of April 18, 2008, by Debtor In faver of Secured Party. .
-3, ALTERNATIVE mxmwnonii IENOE E@Oﬂ : CONSIONEE/CONSIGNOR  [) BAILEE/BALOR [ SELLERBUYER [TAG. LEN (] NON-UCC
8. L} Thia FINANCIHG STATEMENT [n (5 be fSad [ racory] (or recorsed) .
ESTATE RECORDA. Ahtach Addendum ﬂ : JADDITIONAL
& OPTIONAL FILER REFERENCE DATA

Fila with: Merytand State Department of Assessments and Taxaticn

FILING OFFICE COPY, ~ NATIONAL UCC FINANCING ETATEMENT (FORM UCC?Y) (REV. 07/28/88)
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Northern Disiriét of Texas
Claims Register

09-37010-sgi11 Erickson Retirement Commuhities, LLC

Judge: Stacey G. Jernigan

Chaptei': 11

Office: Dallas. Last Date to file claims: 02/28/2010
Trustee: Last Date to file (Govt)

Creditor: (13033978) Claim No: 33 Status: .

Windsor OH Holdings, LLC {{Original Filed Filed by: CR

c/o Matthew G. Summers, Date: 02/26/2010 || Entered by: Pollack, David

Esquire Original Entered

Ballard Spahr LLP

300 E. Lombard Street, 18th
Floor .
Baltimore, Maryland

21202 .

Modified:
Date: 02/26/2010 _

Secured claimed:
Total

$24251820.23
claimed: $24251820.23

|History:
Details

33-1 02/26/2010 Claim #33 filed by Windsor OH Holdings, LLC, total amount clalmed
$24251820.23 (Pollack, David )

Description: (33-1) See Schedule

|

[Remarks:

Claims Registef'Summary

Case Name: Erickson Retirement Communities, LLC
Case Number: 09-37010-sgj11

Chapter: 11

Date Filed: 10/19/2009
Total Number Of Claims: 1

Total Amount Claimed||Total Amount Allowed
Unsecured |
|  Secured || = $2425182023 | I
Priority ]
. Unknown
| |Administrative||
| Total $24251820.23 $0.00




