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B 10 (Official Form 10) (12/08)

UNITED STATES BANKRUPTCY COURT .Northem District of Texas

‘PROOF OF CLAIM

Name of Debtor:

Case Number:
09-37010

Erickson Retirement Communities, LLC

NOTE: This ﬁ)rm should not be u.red to make a claim for an administrative expense arising after the commencemen{ of the case. A request jbr payment of an

-administrative expense may be filed pursuant to 11 U.S.C. § 503.

Name of Creditor (the person or other entity to whom the debtor owes money or property):
PPF MF 3900 Gracefield Road, LLC

Name and address where notices should be sent:
c/o Andrew Bauman, Morgan Stanely, 1585 Broadway, 37th Floor, New York, New York 10036
and Matthew G. Summers, Ballard Spahr LLP, 300 E. Lombard Street 18th Floor, Baltimore
Maryland 21202 '

Telephone number: . .
410) 528-5679 " g =
wo RECET" 7=

O Check this box to indicate that this
claim amends a previously filed
claim.

Court Claim Number:

(If known) .

Filed on:

Name and addmswtmepaymem quldbesent(ifdﬁﬁemn from above): . . ‘
| T - FEB 27 2010
Telephone number: - BMC GROUP

.| 3 Check this box if you are aware that

anyone else has filed a proof of claim
relating to your claim. Attach copy of
statement giving particulars.

(9 Check this box if you are the debror
or trustee in this case.

L A@nnt of Claim as of Date Case Filed: [3 28,665,000.00

If ali or part of your claim is secured, complete item 4 below, however. nf all of your clanm is unsecured, do not complete
item 4.

Ir all or part of your claim is entitled to priority, eompleie item 5.

OCheck this box if claim includes interest or other charges in addition to the pnnclpal amoum of claim. Attach itemized
statement of interest or charges. .

'Specify the priority of the claim.
"0 Domestic mpportoblihtions under

2. Basis for Claim: _See Schedule
(See instruction #2 on reverse side.)

3. Last four digits of any number by which creditor identifles debtor:

33. Debtor may have scheduled account as:
(See instruction #3a on reverse side.)

. Secured Claim (See instruction #4 on reverse side.)
Check the appropriate box if your claim is secured by a Ilenonpropenyornnghtofsetoffmdpmvndetherequuted
ml‘ormauon

. Nature of propeﬂy or right of setofl:  (JReal Estate OMotor Vehicle &Other
Describe:

Value of Property:S. Annnal Interest Rate, %

Amount of erreenge and other chnrgee as of time case filed included in secured claim,
ifany: s - Basts for perfection: _See Schedule ~
. Amount of Secured Claim: 5__28,665,000.00 A Unsecured: $

6. Credits: The amount of all payments on this claim has been credited for the purpose of making this proof of claim.

7. Documents: Attach redacted copies of any documents that support the claim, such as promissory notes, purchase
orders, invoices, itemized statements of running accounts, contracts, judgments, mortgages, and security agreements.
You may also attach.a summary. Attach redacted copies of documents providing evidence of perfection of

a security interest. You may also attach a summary. (See instruction 7 and definition of "mdacted " on reverse side.)

DO NOT SEND ORIGINAL DOCUMENTS. ATTACHED DOCUMENTS MAY BE DESTROYED AFTER
SCANNING.

I the documents are not available, please explain:

S. Amount of Claim Entitled to
Priority under 11 U.S.C. §507(a). If
any portion of your claim falls in
one of the following categories,
check the box and state the .
amount.

11 U.S.C. §507(a)(1XA) or (a)}(1X(B). .

O Wages, salaries, or commissions (up
to $10,950*) earned within 180 days
before filing of the bankruptcy
petition or cessation of the debtor's
business, whichever is earlier~ 11
U.S.C. §507 (a)4).

O Contributions to an employee benefit .
plan— 11 US.C. §507 (a)(5).

O Up to §2,425* of deposits toward
purchase, lease, or rental of property
or services for personal, family,or |’
household use - 11 U.S.C. §507
@

0 Taxes or penalties owed to
govemnmental units - 11 U.S.C. §SO7

(a)(ﬂ)

o Other Speclty applicable paragraph
of 11 U.S.C. §507 (a)().

Amouat entitled to priority:
$
*Amounts are subject to adjustment on
4/1/10 and every 3 years thereafier with

respect to cases commenced on or after
the date of adjustment.

of power of attorney, if any.

(o file this claim and state nddress and telephone number if different from the notice.

I FOR COURT USE ONLY

Erickson Ret Comm. LLC

I|IIIII|||III||II|II|I

Penally  for presenting fmudulem claim: Fine of up to $500.000 or imprisonment for up o § years, or both. 18 U.S.C. §§ 152 and 3571.
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Schedule to Proof of Claim

In re: Erickson Retirement Commumtws, LLC, etal.,
Case No. 09-37010 (Chapter 11) (JOmtly Admmlstered)

United States Bankruptcy Court-for the Northern Dlstnct of Texas N '
Credltor PPF MF 3900 Gracefield Road LLC (“PPF”)

Th1s Schedule supplements the information stated in the accompanymg Proof of Claim
and shall constitute part of the Proof of Claim.

I. - Basis for the Clalm

On or about November 1, 2006, Point View Campus II, LLC ( “Point View”), executed
and delivered, among other things, a Prornissory Note and a Loan Agreement, pursuant to which
PPF provided financing to Point View in the original principal amount of $26,250,000. True and
correct copies of the Promissory Note and the Loan Agreement are attached hereto as Exhibits A
& B, respectively, and incorporated herein by - reference. . On July 28, 2009, Point View and
Debtor Erickson Retirement Communities, LLC (“ERC”) entered into a Modification Agreement
(the “Modification Agreement”) and Point View executed and delivered an Amended and
Restated Promissory Note (the “Amended Note”) by which, among other things, the principal
amount of the mezzanine financing provided to Point View was increased from $25,000,000.00
to $26,250,000.00. True and correct copies of the Modification Agreement and the Amended
Note are attached hereto as Exhibits C. & D, respectively, and incorporated herein by reference.
The Promissory Note, the Loan Agreement, the Modification Agreement, and the Amended |
Note, together with all other documents evidencing, documenting, perfecting, or concerning the
indebtedness owed by Point View to PPF are heremafter referred to collectively as the “Loan
Documents.”

ERC executed and delivered ‘a Limited Guaranty and Indemnity Agreement dated
November 1, 2006 (the “Guaranty”), in favor of Point View by which it guaranteed the full and
prompt performance of certain obligations of Point View to PPF. A true and correct copy of the
Guaranty is attached hereto as Exhibit E and incorporated herein by reference. ERC pledged ifs
member interest in Point View to PPF as security for ERC’s obligations under the Guaranty
pursuant to a Member Interest Pledge Agreement. True and correct copies of the Member
Interest Pledge Agreement and related UCC financing statements are attached hereto as Exhibits
F&G, respecuvely, and incorporated herein by reference.

'On or about October 19, 2009 (the “Petition Date”)' ERC and certain of their affiliates
and subsidiaries (collectively, the “Debtors”) filed voluntary petmons for relief under Chapter 11
of the Bankruptcy Code.

DMEAST #12246338 vi -
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Prior to the Petition Date, Point View defaulted under the Loan Documents by virtue of,’
among other things, its failure to make payments to PPF as and when due. As a result of these
defaults, as of the Petition Date, Point View and ERC are obligated to pay the sum of at least
$26,250,000.00 plus interest in the amount of at least $2, 415 000. 00 to PPF.

L. Calculatlon and Classnficatlon of the Claim

'PPF asserts a claim, as of the Petition Date, in the aggregate amount of $28,665,000.00,
consisting of principal in the amount of $26,250,000.00 and accrued but unpaid interest in the
- amount of $2,415,000.00, together with accrued, unpaid-indebtedness of ERC, both absolute and
contingent existing prior to the commencement of the Chapter 11 case,’ together with all fees,
commissions, attorneys' fees, and other costs and expenses, accrued and accruing with respect
thereto and provided for in the Loan Documents

The claim is'secured by a perfected security interest in and liens against ERC’s member
interest in Point View. Under the Guaranty, ERC is liable for the full amount claimed herein. .

I  Notices

All notices concerning this clalm and/or any objections to thlS c1a1m should be served on
“all of the followmg '

Mr. Andrew S. Bauman
Executive Director -
Morgan Stanley

1585 Broadway, 37" Floor
New York, New York 10036

. -and- -
- Matthew G. Summers, Esquire
Ballard Spahr LLP

300 E. Lombard Street, 18" Floor
* Baltimore, Maryland 21202

DMEAST #12246338 v1
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.

IV. »Ro_servatibn of Rights

~ PPF reserves the right to amend this proof of claim to include amounts not stated above,
including, without limitation, costs, expenses, attorneys’ fees, and any other charges or amounts
due, as appropriate, under applicable bankruptcy and non-bankruptcy law. PPF reserves all of its
rights and remedies, including, without limitation, the right to amend this proof of claim to .
include additional charges, adjustments and the like, due and payable under the Loan Documents
and Guaranty, as the same become quantified, known or available. PPF further reserves the
general right to amend, supplement, or modify this claim (including, -but not limited to, the
-classification and amount of the claim asserted herein). PPF further reserves the rlght to file
requests for payment-of administrative cxpenses or other claims entitled to priority.

The filing of this Proof of Claim is not: (a) a waiver or release of PPF’ rights against any
person, entity or property; (b) a consent by PPF to the jurisdiction of the Bankruptcy Court with
respect to -any matter other than the subject matter of this claim; (c) a consent by PPF to any
proceedings commenced in this case or otherwise involving PPF; (d) a waiver of the right to
withdraw the reference, or otherwise to challenge the jurisdiction of this Court, with respect to .
the subject matter of this claim, any objection or other proceedmgs in this case against or
otherwise involving PPF; or (e) an election of renredies.

DMEAST #12246338 vi
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PROMISSORY NOTE |
New Jersey

$25,000,00000 | "~ November1,3006

FOR VALUE RECEIVED the undersrgned POINT VIEW CAMPUS I, LLC 8

Maryland hmrted liability company having a marlmg address at 701 Mmden Choice’ Lane,
 Baltimore, Maryland 21228 (“Borrower") promises to-pay to- the order of PPF MF 3900
" GRACEFIELD ROAD, LLC a Delaware hmJted liability company, at its office at 1585

Broadway, Floor 37, New York, New '.York 10036 (ﬂre payee and each spccessor holder of this

Note being herein called the "Lender") or to such other person or at such -oth'er place as the

‘Lender may from trme to time designate in wrmng, the prmCrpa.l sum of TWENTY FIVE

MILLION AND 00/100 DOLLARS ($25,000,000.00) thh interest from the date hereof

payable in arrears at an annual rate of fifteen per cent (15 %), calculated on the basis of a 360

day year but accmmg on the unpmd pnncrpal balance for the actual number of days elapsed.
Principal and interest evrdenced by this Promrssory Note shall be pard as follows: '

a Ifthe date hereof is not the ﬁrst day of a month, on the first day of the month next

followmg the date hereof, interest only at the rate set forth above shall be paid upon the principal

balance outstanding hereon from the date hereof
b. Commencing.on the first day of the second month after the date hereof or if the

date hereof is the ﬁrst day of a month then commencing on the first day of the first month aﬁer
the date hereof, and contmumg on the first day of .each‘successwe month unti] the Matunty Date

(hereinafter defined), interest only at the rate set forth aoove;

c.  The entire principal balance and interest thereon shall in any event be due and

payable on November 1, 2011 (the “Maturity Date”).

-1-
USIDQCS $885820v3
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If any mstallment of prmcxpal or interest or both is not pald w1thm the time ﬁ'arne

prov1ded in the Loan Agreement (heremaﬁer deﬁned), there shall also be n:nmedxately due and

' payable an admlmstratwe late charge of five perccnt (5%) of the amount of such payment. In
' addmon, such past due payment shall bear- mterest at the maxxmum mtereat rate then allowable

under the laws of the State of Ncw Je erscy, provided,’ however such interest rate ghall not exceed

a maximum rate of clghteen percent Q 8%) per annum.

At the optton of Lender the entire mdebtednees evidenced by tlus Note shall become

mmedxately due and payable without not:ce or demand upon the occurrence at any time of any

~ of the following. évents of default; 6] faxlure to pay to the Lender in full any pnnclpal or interest

and such failure continues _for & period of five (5) da_ys or default of Botrower or any endo:scr ot

guarantor hereof under any lisbility, obligation or undertaking, hereunder or otherwise to the

-_ Lender that continues after any applicable notice required hereunder or therein and the .expiration .

of any applicab_le grace period; (2) any Event of Default under the terms of that certain Loan

" Agreement of even date herewith between Borrower and Lender (the “Loan Agreement”), or

any other instrument given to secure this Note shallloccnr and co_nﬁnue after an‘y applicable

notice reqmred therein and the explratlon of any applicable grace period, mcludmg but not

limited to any failure of the Pro;ect (as deﬁned in the Loan Agreement) to satisfy the Balance
~ Test (as defined in the Loan Agreement) pursuant to and in accordance with Section 23.4 of the

. Loan Agreement; (3) any statement, representation or warranty: made by the undersxgned, or any

endorser. or any guarantor hereof i in the Secunty Documents (as deﬁned in the’ Loan Agreement),

| .or in any supporting financial statement of the unders:gned or any endorser or guarantor hcreof

" shall have been false in any material respect; and @ the liquidation, ,termmatlon or dissolution of

USIDOCS 5885820v3 .
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e

| the Borrower or any endorser or guarantor hereof, or any of such ceasing to eaxry on aetrvely 1ts

. present busmess.

BorroWer ~agrees to pay all costs of eollection, 'including reaeonable fees and expenses of

o ) Lender E attorneys, upon any default in the- payment of pnncipal or interest when due. Which

default conhnues beyond any apphcable grace or cure penod, and all costs mcludmg reasonable B

fees and expenSes of Lender’s attorn_eys in ca,sfe rt becomes necessary to protect the secunty

: hereof whether or not suit is oommenced.

~ This Note may be prepa.rd in whole but not in part (eXcept as provrded below) pursuant to
the terms and provrsrons of Sectxon 24.1 of the Loan Agreement. T
The Lender shall have the right to requrre that the mdebtedness evidenced hereby be paid, |
in full in accordance with the terms of “Lender’s Put” as deﬁned and provided for pursuant o
Sectron 24.2 of the Loan Agreement. ‘ ' '
_ Inthe event the payments requrred to be made hereunder or pursuant to the Setmnty

Documents (as deﬁned in the Loan Agreernent), whether such payments are eharaetenzed as

interest or otherwrse, shall at any time exceed the lumts permitted by any law goveming usury or

any other law apphcable to the loan evrdenced hereby, all such excess sums paid by Borrower

for t_he penod in questron shall, without further agreement or notice between or by any party

heretoi be applied to the principal balance as a partial prepayment thereof without premium.

| Borrower and all endorsers and guarantors of this, Promrssory Note hereby sevemlly
warve presentment for payment, protest and demand, notice of protest, demand and of dlshonor
and nonpayment of this Note and Borrower’s (and any endorser s or guarantor‘s) Tiability
hereunder shall remain ummpaxred, notwithstanding any extension of the time of payment or

other indulgence granted by Lender, or the release of all or any part of the sectm’ty ﬁor':the

USIDOCS 8858203,
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payment hereof or the lrabthty of any party which may assume the oblrgatlon to make paymcnt |
of the mdebtedness evidenced hereby or the performance of the obligations of Bormwer

. Whenever notice, demand or & request under this Note may prOperly be gwen tb

'A Borrower or Lender the same shall be grven in; accordance with the provisions of the Ioau

This Note is secured'by the Security Documents (as d'etihed in the Loan Agr.eement),

B whrch includes the asmgnment of the CCVI MOrtgage (as defined in the Loan Agrecment) whlch

‘CCVI Mortgage encumbers certain property more partlcularly descnbed therem, located in.

Pequannock Townshrp, Moms County, New J. Jersey.

The uansactron of whlcb this Promxssory Noteisa part bears a reasonable relauon to the -
State of New Jersey, i inas -much as the Property is located in the State of New Jersey; _
accordingly, the Borrower and the Lender agree that thrs Promrssory Note shall be govemned by’
and construed in accordance with the laws of the State of New Jersey, to the maxxmum extent the
parties may so lawfully agree. | | : A | .
EXECUTED AS A SEALED INSTRUMENT as of the day and yeer first abotre written,

BORROWER:

POINT VIEW CAMPUS I, LLC,
a Maryland limited lia;bility .cOmpany

ABy:
By: | ' N
Ffame Gerald F. Dohert 1
~ Title: Executive Vice Presiden
4-

USIDOCS 5885820v3 .
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 ALLONGE TO PROMISSORY NOTE -

, THIS ALLONGE 'ro A PROMISSORY NOTE (this “Allonge ) is made as of .
this, /A dayof February, 2007 by and between POINT VIEW CAMPUS .

" I, LLC, a Maryland limited liability company having a mallmg address t 701 Maiden
Choice Lane, Baltimore, Maryland 21228 (“Borrower”) promisés to pay fo the order of..
PPF MF 3900 GRACEFIELD ROAD, LLC a Delaware limited liability company,

* its office at 1585 Broadway, Floor 37, New York, New York 10036 ("Le der").
RECITALS

R-1. Bon'ower executed and deljvered to Lender that certain P mlssory Note
" (the “Note”) dated November 1, 2006 in the principal amount of TWEN
MILLION AND 00/100 DOLLARS ($25,000,000.00) (the “Loan”) with jnterest from _
the date thereof payable in arrears at an annual rate of fifteen per cent (15 %) (the
- “Interest Rate™). ' , .

_ , R2. The Interest Rate specxﬁed in the Note was incorrect due tg the mutual
error of Borrower and Lender, and Borrower and Lender now desire by.
correct the error by amendmg the Interest Rate of the Note as heremaﬁer .

the recexpt and adequacy of which are hereby acknowledged, Bon'ower ‘
hereby agree as follows: .

Section 1. Incorporatmn of Recitals, The Recltals to thls AlJTonge are
hereby mcorporated as a substantive part hereof,

, Section 2,  Amendment of Note. Retroactively as of .NOVemqer 1, 2006, tbe
Interest Rate of the Note shall be 15.25%. .

Section3. Effect of this Allonge. Except as set forth h‘ereiﬁ,%:epmvisions |
of the Note shall remain in full force and effect, as if this Allong_e had not been made.

Sectiond.  Attachment of Allonge to Note, This Allonge (1) s being
phys1cally attached to the Note simultaneously with the entry into this Allbnge by
Borrower and Lender, to evidence the modification of the provisions of the Note effected
hereby, and (ii) shall upon such attachment be deemed to be a part of the Note, as fully
and completely as if its prov1smns were set forth at length in the body of the Note.

Section 5. General.

. 51, Eﬂ'ectiveness. This Allonge shall become eﬁ'ectlve on and only
on its execution and delivery by Borrower and Lender.

US1DOCS 6048495vi
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' 5.2 Headmgs The headmgs of the Sectlons, subsectlons. phs

~and subparagraphs hereof are provided only for convenience of reference,
be considered in construmg thexr contents : >

fo 5.3. Ratrﬁcatron and Representatlons The Borrower herebytatlﬁes )
and <onfirms the Note in allfrespectS as of the date hereof As ofthe daie hereof; the: - -

" ‘Note} has not been modlﬁed or amended in any manner WMoever, and I

" Borrower has full power, authority and legal right to execute this Allongs ;
. Allonge represents the binding and legal obligation of the Borrowert, enfofceal
_ accordance with its terms, ‘ :

execute and deliver any and all additional instruments and documents n

ssary'tofurthcr

‘5.4, Further Assurancel. The Borrower and the Ler::%n agresto -

evidence and perfect the terms, covenants condmons, agréements and ob
Note, ' : ‘

gauons of the :

5.5. Counterparts. This Allonge may be exccuted in one or more

counterparts, each of which shall be consrdered an ongmal

substitution or novation, nor extinguish, affect or impair the Borrower’s o

gations under

5. 6 No Novation. Neither th1s Allonge nor the Note szﬂ constitute a
li
g

the Note, as confirmed, modified, and amended by this Allonge, which o
the indebtedness thereunder shall remain outstanding in full force and effect as
confirmed, modified, and amended herem . !

[S’ignana'es appea_r on following page.]

USIDOCS 6048495v1
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7 .

lN WITNESS WHEREOF, Borrower and Lender have executed and ensealed

this Allonge or caused it to be executed and ensealed on its behalf by its

representatives, the day and year first above written.

 WITNESS/ATTEST:

BORROWER.

 POINT VIEW CAMPUSILLLG, [ |\
a Maryland hmrted hablhty company SR

By: Erickson etu'e

i

Maryland li
its Member

By:

y authorized

LENDER:

PPF MF 3900 GRACEFIELD ROAD, L
limited hablllty company

By: PPF Multrfamﬂy, LLC, a Delaware

oompany, its sole member

,‘Naﬁlle:’ Sefe dF théty pt Dy

Title: Executive Vice Presid ot

nc a Délawnre r

limited tiability -

By: PPF OP, LP, a Delaware limited partnership,

its sole member :
~ By:' PPF OPGP LLC, a Delaware liniited
I habxhty company, rts general partner

By: Prime Prop
Delaware limited 1i

1ts sole member

' By‘r

USIDOCS 604849351 -
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LOAN AGREEMENT

THIS LOAN AGREEMENT (the “Agreement”) is made and entered into as of
November 1, 2006 by and between PPF MF 3900 GRACEFIELD ROAD, LLC, a Delaware
limited liability company (“Lender”), dnd POINT VIEW CAMPUS I, LLC, a Maryland-

~ limited hablhty conipany (“Borrower”)

RECITALS

- A, Point View Campus, LLC a Maryla.nd hmxted habmty company (“PVC")
acquired approximately 143 acres located in Pequannock Township, Morris County, New Jersey .
(as more specifically described on Exhibit A attached hereto, the "Property”) for development
as a continuing care retirement community ("CCRC") known as Cedar Crest Village Retirement
Community (“Cedar Crest”). When complete, the CCRC will include 1,504 independent living
units and 318 health care units (of which amount 128 will be assisted hvmg units and 190 will be
nursing care units (mdmduall_y, a "Unit" and coll_ecuvely, "Umts")) and accessory uses

: (eollect:vely, the "Project").

. B. The PrOJect has been developed and operated on the Property consistent thh the :
followmg outline: .

@  PVC has, subject to certain mana_gent- and financing arrengements
described below, developed the Project for lease to Cedar Crest Village, Inc., a Maryland
non-stock corporation ("CCVI") in accordance with the terms of a Master Lease and Use
Agreement between CCVI and PVC, dated as of May 9, 2000 (as amended, the "Master
Lease"). Under the Master Lease, CCVI operated the Project. In addmoﬁ, the Master

- Lease provided CCVI with certain rights to purchase PVC’s interest in the Propérty and
the Project.

(ii)) PVC retained Developer to manage the development of the Project in
accordance with an Amended and Restated Development Agreement dated November 1,
2001 (the "Original Development Agreement")

(iii) Residents of the Units (the "Residents") occupy their Unit and receive
various services pursuant to terms of an agreement (the "Residence and Care .
Agreement") between each Resident and CCVI. Residents are required to deliver certain
funds upon obtaining residency of their Unit ("Entrance Deposits"), which may be
refunded under the terms of the Residence and Care Agreement. In addition, Residents,
make certain monthly payments ("Monthly Fees"), which can include the cost of services
acquired, as more fully described in the Residence and Care Agreements.

- C. " 'The development of the Project has been financed consistent with the following
outline: ' '

(@  'CCVIloaned PVC the proceeds from the Entrance Deposits provided by
Residents (the "Community Loan") undér the terms of a certain amended and restated

US1DOCS 5884946v7
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loan agreemnent and .note (as amended, the "Community Loan Agreement” and the
- "Community Note," respectively), which Community Loan had been secured, in part by -
the Amended and Restated Community Mortgage and Security Agreement, dated
November 1, 2001 (the “Community Loan Mortgage”) (collectively, the "Communjty
~ Loan Documents"), the proceeds of which have been used, among other things, to
finance the acquisition, development, improvement and construction of the Property and

the Project. The Community Loan Mortgage was subordinate to the Ongmal Bond Loan_ ;

. Dccuments (as defined below).

G) PVC and CCVI entered into an agreement to prov1de CCVI w1th an

‘exclusive and_irrevocable option to purchase the Project (the "Purchase Option.
Agreement") for a sum certain at an earlier date than that provided under the Master

Lease, in consideration for which CCVI had made a purchase deposit to PVC of Fifty-
Five Miltion Dollars ($55,000,000) (the "Purchase Deposit"), the proceeds of which
PVC had used to pay off and satisfy the revolving construction loan made by Mercantile

 Safe-Deposit and Trust Company to PVC.- As part of the Purchase Option Agreement,

PVC would have been required to pay the Purchase Deposit Refund and. Purchase
Deposit Transaction Costs (both as defined in the Purchase Option Agreement); to secure "
such obligation, PVC delivered to CCVI (a) the Purchase Deposit Mortgage and Security

" - Agreement, dated November 1, 2001, between PVC and CCVI (the "Purchase Deposit

Mortgage”); (b) the Point View Assignment of Facility Documents, dated November 1,

2001, by PVC to CCVI (the "PVC Assignment"); and (c) the Purchase Deposit Refund

Guaranty Agreement, dated November 1, 2001, by Erickson Retirement Communities,
LLC, a Maryland limited liability company (“ERC ” “Developer” or “Guarantor”) for
the benefit of CCVI (the "Purchase Deposit. Guaranty”). The Purchase Option
Agreement, the Purchase Deposit Mortgage, the PVC Assignment and the Purchase

~ Deposit Guaranty are oollectlvely referred to herein as the "Purchase Option

Documents."

@Gi) In order to finance the Purchase Deposit, the New Jersey Economxc
Development Authority (the "Authority") issued the Authority’s Retirement Community
Revenue Bonds (Cedar Crest Village, Inc. Facility) Series 2001 A, B and C (the

- "Original Bonds"), pursuant to the Trust Indenture, dated as of November 1, 2001 (the

"Original Trust Indenture”), between the Authority and Allfirst Trust Company
National Association ("Original Trustee”). From the sale proceeds of the Original .
Bonds, the Authority made a loan to CCVI in the original principal amount of Seventy-
Eight Million Nine Hundred Five Thousand Dollars ($78,905,000) (the "Original Bond

~ Loan"), evidenced by the Bond Loan Agreement, dated November 1, 2001 (the
"Original Bond Loan Agreement”). The Original Bond Loan is secured, in part, by -

(a).a mortgage on the Property from PVC, as fee owner, and CCVI, as leasehold owner,
(the "Ongmal Bond Mortgage"), which is senior to the Community Loan; (b) a Security
Interest in Receipts and Collateral, as described in the Original Bond Loan Agreement;
(¢) a Collateral Assignment, dated November 1, 2001, by CCVI to the Original Trustee,
of all of CCVI's right, title and interest in and to, including but not limited to, the
Management Agreement (as defined therein), the Master Lease, the Community Loan
Agreement, all promissory notes executed and delivered by PVC to CCVI pursuant to the
Community Loan Agreement, the Community Loan Mortgage, the Purchase Option

2
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Agreement, ‘the PVC Assignment of Facxhty Documents, the Worlnng Capital Loan
~ Agreement, each Residence and Care Agreement, the Completlon Guaranties (as defined
therein) and certain agreements, contracts, approvals, certificates, licenses and permits
relating to the operation of the Project (the "Collateral Documents™); (d) the
Assignment of Mortgage, dated November 1, 2001, by CCVI to Original Trustee of the
- Community Loan Mortgage; and (¢) the Point Vlew Subordination Agreement, dated
November 1, 2001, among Original Trustee, CCVI and PVC, pursuent to which PVC -
- agreed to subordinate the payment by CCVI of the obligations of CCVI for any
indebtedness to PVC, to the payment of CCVI's obligations under the Original Bond
Loan Agreement. The Original Bond Loan Agreement, Original Trust Indenture, the
Collateral Documents and Original Bond Mortgage are collectively xeferred to herem as
 the "Origmal Bond Loan Documents." .

(w) Usmg proceeds of the Purchase Deposxt and the Commumty Loan, PVC

has' (2) developed the Property for the Project in accordance with the zoning approvals
and permits and the health care approvals, and (b) loaned funds to CCVI from time to

time, but not exceeding at any onme time the amount of Fifteen Million Dollars .

($15,000,000) for the purchase of insurance for the Property, payment of taxes on the
Property and to otherwise make any and all valid operating expenditures necessary for
mamtmmng the Property(the "Working Capital Loan"), the terms of which are set forth
in an amended and restated loan agreement and an amended and restated note (the
~. "Working Capital Loan Agreement" and the "Working Capital Promissory Note,"
respectively). The Working Capital Loan and CCVT's obligation to lend funds to PVC
" under the Community Loan were secured, in part, by the Working Capital Mortgage and
Security Agreement; dated November 1, 2001, between CCVI and PVC (the "Working
Capital Mortga_ge"_), pursuant to which, CCVI assigned to PVC all of its right, title and
interest in and to the Property, all inventory, accounts, general intangibles, chattel paper,
equipment and fixtures, licenses, Residence and Care Agreements, and cash and deposits,”
but only the foregoing which are now located at, or are used in connection with or-relate
to, or arise from the Project, its development, financing and operation, and which is
subject to the terms of a Lockbox Account Agreement, dated May 9, 2000, between
CCVI and PVC (the "Lockbox Account Agreement"). The Working Capital Loan
.- Agreement, Working Capital Promissory Note, Working Capital Mortgage, and Lockbox
- Account- Agreement are collectlvely referred to herem as the "Workmg Capital Loan
Documents". .

D. Although the Project is not fully developed, and poruons are currently under

constructlon, CCVI has exercised its option to purchase PVC'’s interest in the Property and the .

Project through an acquisition of the member interests in PVC. In connection with CCVI’s
purchase of such interest, and in consideration of Borrower’s commitment to complete the
development of the Project, CCVI has issued a purchase money note in. the amount of up to
$300,000,000 (the “CCVI Note”), secured by a purchase money mortgage on the Property (the -
“CCVI Mortgage™), subordinate only to the Refunding Bond Loan Documents (as defined
below). Borrower is the current holder of CCVI Note and the beneficiary of CCVI Mortgage.
As part of the purchase, the Community Loan Documents and the Purchase Option Documents .
have been terminated and any liens thereunder on the Property have been released, including the
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i > ' Commumty Loan Mortgage and the Purchase Depos1t Mortgage The transachons by which thxs
e has been accomplished include the following: )

‘ (i) ERC has redeemed Lender s prior interest in Rlderwood-Seabrook
. Holdings, LLC (“RSH”), a Maryland limited liability company, the holder of all .of the
. member initerests in PVC, and dissolved RSH, so that ERC owned all of the membashxp

* interests in PVC (the* “PVC Member Interest”) '

: (n) CCVI, Senior L1v1ng Limited Partnerslnp, a Nevada hmlted partnershlp
(“SLLP"), Erickson Group, LLC, a Maryland limited liability company (“Group™),
ERC, PVC and Borrower entered into a Purchase and Redemption Agreemmt (as :
" amended, the “PRA™), by which, in a series of simultaneous transactions, but in the order
_indicated, (a) PVC and ERC will assign and SLLP will assume, the rights and :
oobligations of PVC and ERC under the Purchase Option Documents (excluding the Point
View Assignment of Facility Documents, dated November 1, 2001, by PVC to CCVI),
(b) PVC will assign to'ERC all of its rights and obligations in the Working Capital Loan
‘Documents (excluding the Lockbox Account Agreement, dated May 9, 2000, between
. CCVI and PVC), (c) PVC will assign to Borrower all of its remaining assets, other than
. the fee interest PVC holds in the Project and PVC’s rights as owner under the
Development Agreement, (d) ERC will distribute to Group the PVC Member Interwt, (&)
SLLP will sell to CCVI a 6% interest in Group (the “Group Interest”) for the price set
- forth in the PRA (the “PRA Purchase Price”), and (f) Group will redeem the Group
Interest by transfernng to CCVI the PVC Member Interest, '

KN .
"N

(iii) In connection w1th the payment of the PRA Purchase Price, (a) CCVI will
provide to SLLP and ERC certain releases relating to the Purchase Option Documents,
including the Purchase Deposit Guaranty and the Purchase Deposit Mortgage, (b the
Community Loan Documents will be forgiven and released, including the Community
Loan Mortgage, and (c) CCVI will 1 1ssue to ‘SLLP the CCV1 Note, secured by the CCVI

Mortgage.

(1v) As part of the series of transactions under the PRA, (8) the Work:mg
~ Capltal Loan Documents and the Original Development Agreement will be amended, and
* (b) Borrower will agree w1th CCVI to complete the Project. : A

. (v)  TheOriginal Bonds will be reﬁmd_ed'by the proceeds of the Authority’s

" Variable Rate Demand Revenue Refunding Bonds (Cedar Crest Village, Inc. Facility),

-~ Series 2006A and Series 2006B (the “Refunding Bonds”) in the original principal
amount of $80,695,000, issued pursuant the Trust Indenture dated November 1, 2006 (the
“Refunding Bonds Indenture”) among the Authority, CCVI and Manufacturers and
Traders Trust Company, as Trustee (the “Refunding Trustee”). The proceeds of the
Refunding Bonds will be loaned to CCVI pursuant to a Loan Agreement between CCVI
and the. Authonty (the “Refunding Loan”). The various documents evidencing and
securing the Refunding Bonds, the Refunding Trustee and the Refunding Loan are :
collectively the “Refunding Bond Loan Documents.” " 'The Ongma.l Bonds and the

- -Refunding Bonds are together the “Bonds » , '

N
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~(vi) Payment of the principal, purchase price and interest on the Refunding .

Bonds are secured by an irrevocable direct pay letter of credit (the “Letter of Credit”)
issued by Sovereign Bank (the “Senior Lender”) pursuant to a Letter of Credit
Agreement dated as of November 1, 2006 by and among CCV1, PVC and the Senior
Lender (the “Letter of Credit Agreement”). In consideration for the issuance of the
Letter of Credit, (i) the Entrance Deposits, after paying anounts under the Refunding
Indenture, and constituting payments under the CCVI Note, are deposited into an escrow

. fund ad disbursed for construction expenditures or otherwise distributed pursuant to an
Escrow Fund Disbursement Agreement dated as of November 1, 2006 amongthe . .
‘Borrower, CCVI and the Senior Lender (the “Disbursement Ag;reement”), (ii) CCVI's
obligations under the Letter of Credit Agreement are guaranteed under and pursuant to a
Guaranty Agreement dated as of November 1, 2006 from the Borrower to ERC for the
benefit of the Senior Lender (the “LOC Guaranty”) and (iii) CCV], the Borrower and
ERC have pledged certain additional collateral and made additional assignments to
secure their respective obligations under the Letter of Credit Agreement, Disbursement
Agreement and LOC Guaranty, including the Mortgage, the Security Agreement, the - .

~ Subordination Agreement, the Fee Subordination Agreement and the Security Agreement

(Licenses, Residence and Care Agreements) (as each are defined in the Letter of Credit
Agreement) (collectively, the “LOC Documents”), the obligations of the Borrower and
ERC under the LOC Documents being senior to the Borrower’s and ERC’s obligations

. under the Security Documents, The LOC Documents, together with the Original Bond
Loan Documents and the Refunding Bond Loan Documents consntute the “Bond Lom
Documents.”

, E. PVC has assigned all of its right, title and mter&t to, and obligations under,
among other contracts, the Original Development Agreement to Borrowet, excluding specifically
PVC's ownership of the Project and PVC’s rights under the Original Development Agreement as
owner of the Project, pursuant to that certain Assignment and Assumption Agreement of even
date herewith between PVC and Borrower, and .pmsu_ant thereto Borrower is obligated to
complete the development of the Project substantially in accordance with a development plan . -
and project budget (the "Development Plan" and "Project Budget", respectively) -included
therein, as such Original Development Agreement has been amended pursuant to that certain
Amendment to Amended and Restated Development Agreement dated of even date henemth
between Borrower and Developer (the Ongmal Development Agreement, as amended, is
hereaﬁet the “Development Agreement.”.

F. Borrower desires to borrow from Lender the sum of Twenty-Fwe Million Dollars

($25,000,000.00) (the “Mezzanine Loan”) on the terms and conditions set forth in this

- Agreement and in the promissory note delivered sxmulta.neously herewith (the “Mezzanine
Note™). .

NOW, THEREFORE, in consideration of the premises and the respective agredments set forth
herein, and in reliance upon the respective representatxons and warranties made hereunder the
parties agree as follows
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| ARTICLEL
DEFINITIONS

A 1.1  Defined Term In addition to terms defined in the recltals or elsewhere in this
: Agreement, the following. deﬁmtlons will apply to this Agreement v

(8) “Security Documents” means the Lender-Developer Agreement between N
, ERC and Lender, certain UCC-1 financing statements, the Limited Guaranty of ERC, the
Member Pledge from ERC to Lender of its interests in Borrower, the Pledge Agreement
~ from Borrower to Lender with regard to the CCVI Note, mcludmg any rights Borrower
'may have in the Revolving Account established under the Refunding Bonds Indenture,
the Pledge Agreement from Borrower to Lender with regard to various contract rights
_and public entitlements, and the Collateral Assxgnment of Mortgage, by ‘which Borrower
assigos to Lender all of its right, title and interest in CCVI Mortgage, in each instance as
‘more ful]y described i in. the applicable docummt o .

: (b) “Term” shall mean the penod from the date hereof until such time as the
' Mezzanine Loan and all other amounts due and payable under the Mezzanine Note and
- this Agreement have been paid in full.

12 Index. Attached as Schedule A s an index to terms deﬁhed in this Agreement.

ARTICLEIL

Simultaneously with the dehvery of this Agreement, Lender has advanced to Borrower
© the entire principal amount of the Mezzanine Loan and has received from Borrower and ERC, as
" _applicable, the Mezzanine Note and the - Security Documients, including the original CCVI Note.
In addition, Borrower has complied with the Closing Conditions of Exhlbit C and the Closmg
Requirements of ExhibitD.

ARTICLEIL.
LOAN PAYMENTS

31 Prmclpal and Interest on the Mezzanine Loan,” Borrower will make payments on .
the Mezzanine Loan in accordance thh this Agreement and the Mezzanine Note.

3.2 Acce‘l_e_ra_tlon. In the event of a default by Borrower of its obh_gahons under this

Agreement beyond any applicable notice and cure period, the full amount of Mezzanine Loan,

" including any Make-Whole Amount, shall be 1mmed1ately due -and payable by Boxrower to
Lender. -

33 Addmonal Paxgents If Lender shall make any expendxture for which Borrower -
is responsible or liable under this Agreement, of if Borrower shall become obligated to Lender
under this Agreement for any sum other than principal and interest, the amount thereof shall be
due and payable by Borrower to Lender, together with all apphcable sales taxes thereon, if any,
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srmultaneously with the next succeeding monthly payment under the Mezzanine Note or at such
other trme as may be expressly prov1ded in this Agreement for the payment of the same.

3 4 [Rwerved]

gc()ndmong_l Obligation. Each of the foregomg amonnts shall be paid to Lender ‘
wrthout demand and w1thout deduction, set-off, claim or counterclaim of any nature: whatsoever

Whlch Borrower may have or allege to have against Lender, and all such payments shall, upon - ‘

. receipt by Lender, be and remain the sole.and absolute property of Lender. All such sums shall
be paid to Lender in legal tender of the United States by wire transfer of immediately available
federal funds or by other means acceptable to Lender in its sole discretion. If Lender shall at any
time accept any sums after the same shall become due and payable, such acoeptance shall not
excuse a delay upon subsequent occasions, or constitute or be construed as a waiver of any of
Lender’s nghts hereunder. - . :

36  Past Due Payments. If Borrower farls to make any payment of principal,
interest or any other sums or amounts to be paid by Borrower hereunder on or before the date
such payment is due and payable and .such failure continues for a period of five (5) days,
Borrower shall pay to Lender an administrative late charge of five percent (5%) of the amount of
such payment. In addition, such past due payment shall bear interest at the maximum interest
rate then allowable under the laws of the state in which the Property is located, from the date

. such payment became due to the date of payment thereof by Borrower.

ARTICLEV.

4.1. Maintain Existence. and Good Standing. Borrower will maintsin its exlstenoe, in '
* good standing in all reqmsxte jurisdictions, and will secure and maintain all necessary licenses
and approvals to operate in accordance with all applicable laws.

4.2, Compliance ‘With Agreements. Borrower w:ll comply with all documents
applicable to the development of the remainder of the Project and its performance under .
+ . agreements with CCVI-and any other parties. :

: 43. Compliance With Laws. Borrower will comply ‘with all apphcab]e laws, rules and
regu.latmns in connection with the conduct of its business and the completion of the Project. -

44, Further Assurances. BorroWer will provide, and where applicable will secure the
performance of ERC to provide, such other necessary or appropriate documentation and
assurances as to assure Lender of the full benefit of the Security Documents and the performance
of CCVI under the CCVI Note and the CCVI Mortgage.

ARTICLEV.
USE AND OPERATION OF PROPER'
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5.1 Develogr_r_xent of the Project. Borrower covenants and agrees. that it shall develop
and construct, or cause to be developed and constructed, the balance of the Project in accordance

with this Agreement, the Third Party Documents (defined in Section 20.1 below) and any other
| agreements relating to the Project (the “Project Docuinents”).

52 Permitted Use. Borrower covenants and agrees | that it w111 not: perform, nor allow

tobe performed at the Project any acts which will cause the cancellation of any insurance pohCy '

covering the Project or any part thereof (unless another adequate pohcy is available), nor shall
Borrower sell or otherwise provide or permit to be kept, used or sold in or about the Project any

 article which may be prohibited by law or by the standard form of fire insurance pohclw or any
* . other insurance pohcres reqmred to be carried hereunder, or fire underwnter s regulahons

5 3  Necessary Approvals. Borrower shall maintain in good standing all hcensw,
permits and approvals necessary to perform its obligations with regard to the Project under all
applicable laws. Lender shall at no cost or liability to Lender cooperate with Borrower in this

; regard, limited to executing all applications and consents required to be signed by Lender in’

order for Borrower to obtain and maintain such approvals.

54 Lawﬁﬂ Use Etc. Borrower shall not use or suﬁ'er or perrmt the use of the Project

" or the Property for any unlawful purpose. Borrower shall not commit or suffer to be committed

any ‘waste on the Property, or in the Project, nor shall Borrower cause or permit any unlawful -

 nuisance thereon or therein. Borrower shall not suffer nor permit the Property, or any portion

thereof, to be used in such a manner as (i) might reasonably impair Lender’s title thereto or to. -
any pornon thereof, -or (ii) might reasonably allow a claim or claims for adverse usage or adverse

| possession by the public, as such, or of unphed dedication of the Property or any porton thereof.

55 . Environmentsl Matters. Neither Boxrower nor any of 1ts -employees, agents
invitees, licensees, contractors, guests, or permittees. shall use, generate, manufacture, refine, -
treat, 'process, produce, store, deposit, handle, transport, release, or dispose of ‘Hazardous
Substances .in, on or about the Property or the groundwater thereof, in violation of any federal,
state or municipal law, decision, statute, rule, ordinance or regulation currently in existence or

‘hereafter enacted or rendered. Borrower shall give Lender prompt notice of any claim received

by Borrower from any person, entity, or governmental authority that a release or dlsposal of
Hazardous Substances has occuxred on the Property or the groundwater thereof.

Borrower shall not discharge or permit to be dlscharged into any septic famhty or sanitary

- sewer system serving the Property any toxic or hazardous sewage or waste other than that which

is permitted by applicable law or which is normal domestic waste water for the type of business
contemplated by this Agreement to be conducted by Borrower on, in or from the Property. Any

~ toxic or hazardous sewage or waste which is produced or generated in connection with the use or

operation of the Property shall be handled and disposed of as required by and in compliance with
all applicable local, state and federal laws, ordinances and rules or regulations or shall be pre-
treated to the level of domestic wastewater prior to discharge into any sept:c faclhty or samtary
sewer system serving the Ptoperty
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3.6 Comghance With Restnctlons, Etc. Borrower, at its expense, shall comply with
all restrictive covenants: and other title exceptions affectmg the Property (“Permitted
Exceptions™).

57 Notices and Reports. Borrower shall prepare and deliver to. Lender penodxc

reports, not less than monthly, of the state of the business and affairs of the Borrower. Borrower

-~ shall cause ERC, as the sole member of Borrower, or ifs delegate, to prepare statements of the
_ fihancial condition of thé Borrower as of the last day of each month, such financial statements -
for the Borrower to include (i) statements of profits or losses, (ii) balance sheets as of the close
of such' month, (iii) statements of cash flow, (iv) statements of changes in capital, and (v) a
. narrative explanation of variances to each TAB Summary (defined in Section 5.8 below). Such
" statements and reports shall be certified by the chief financial officer of ERC and shall be in
form .and substance reasonably satisfactory to Lender. Copies of such statements shall be
furnished to Lender within thirty (30) days after the end of each month. Annual financial
. statements (unaudited) shall be furnished to Lender within sixty (60) days after the close of the
fiscal year. Borrower shall also provide to Lender (a) a detailed description of any amounts paid
_ within such period to ERC or any affiliate thereof in excess of amounts reflected in the relevant -
annual budgets and plans for the development of each Phase (defined in Section 11.2(a) below)
(“Phase Plans”) then in effect; and (b) copies of all reports, notices or other transmittals either
. {x) made by the Borrower and/or ERC to any lender or other entity under any loans affecting the
. Property or the Project (“Project Loans™), or (y) received by the Borrower or ERC from ERC .
(in its capacity as the Developer or otherwise), CCV], or any other entity under any Project .
Loans. Borrower also shall provide copies to Lender of all reports and notices received or made
by the Borrower and/or ERC relating to any other Pro_]ect Documents

5. 8  Annual TAB Summanes Borrower has prowded to Lender a Total Antlclpated
Budget containing multi-year projections (the “TAB Summary”) for the remaining construction
of the Project, setting forth the costs and expenses relating to specific Phases of the Project as
contained in each Phase Plan (see Exhibit I attached). Borrower shall submit to Lender on a
‘monthly basis the most recent TAB Summary (in format comparable to Exhibit I attached) for
the Project, reflecting the reasonably projected income and expenditures (capital, operating and
other) for the Project. Borrower shall identify and provide a narrative to Lender explaining any
material adverse changes regardmg the TAB Summary ‘

‘ 5.9  Major Decisions Affectm _Borrower, _the Project, vthe Pro and the
improvements. The affirmative consent or approva.l of the Lender. shall be reqmred for each of
_the following “Major Decisions™:

(a)  causing the modification, amendment, extension or termination of any
documents or agreements entered into, made, given or delivered, as applicable, in connection
with or in any manner related to the Project Documents, or any agreement between ERC and
CCVI, and, after the termination thereof, the entry into, making, giving or delivering, as
applicable, of any new or substitute document or agreement; provided, however, Lender's

. consent for change orders shall only be required to the extent that any one or more of such
: change orders exceed (1) $500 000 md:vxdually or (ii) $750 000 in the. aggregate per bmldmg

9
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(b) .except for (i) monies recerVed by Borrower under the CCV1 Note, (i) any
loans from ERC, or (iii) Borrower’s agréements under the Bond Documents to which it is a
party, borrowmg money and issuing any evidences of indebtedness, securing any such loans by -
mortgage, pledge or other lien on any of the assets of the Borrower and, to the extent not
previously approved, makmg any matenal decrsmns or taking any matenal actions under the
applicable loan documents; -

(¢) . causing the ad0pt10n, modlﬁcatron o amendmmt of the Development
Plan or any Phase Plan of the Project {provided that Borrower may act with respect to this Major
Decision without Lender’s consent (but with reasonable prior notice to Lender) unless and until
Lender provides written notice to the contrary);

' (d)°  except as permitted by this Agreement and for Development Distributions
(as defined in that certain Lender-Developer Agreement dated as of even date herewith between
Lender and ERC) to ERC (if, as and when required or permitted under the Lender-Developer :
Agreement), making any loans or distributions; :

(&) initiating, defending, adjusting, settling or compromlsmg any significant
litigation mvolvmg the Borrower or any other entity involved in the Project (provided that
Borrower may act with respect to this Major Decision ‘without Lender’s consent [but with
reasonable prior notice to Lender if the action will or may have aggregate cost implications of
$200,000 or more} unless and until Lender provides written notice to the contrary);

(H - acquiring any land, improvements or other real prOp.ert’y, or any interes_t'
- therein;

® electmg to dissolve and terminate Borrower or beoome a party to a
merger, transfer of assets or consolidation with any other person or entity; :

~ (h)  except to the extent required by the Employee Retirement Income Secunty
Act of 1974, as amended from time to time (“ERISA™), changing the insurance program of the
Borrower as described in this Agreement (provided that Borrower may act with respect to this
Major Decision without Lender’s consent (but with reasonable prior notice to Lender if the
change will diminish the creditworthiness of any insurer or would cause any insurance program

'to be commercially unreasonable in light of the nature and scope of the Project) unless and until
Lender provides written notice to the contrary); - :

(@ - subsequent to the completion of construction of any Phase, constructmg
any ‘improvements or make any material (i.e., with a cost in excess of ‘$200,000) capital
improvements, repairs, alterations or changes in, to or of such Phase (provided that Borrower

" may act with respect to this Major Decision without Lender’s consent [but with reasonable prior
notice to Lender] unless and until Lender provides written notice to the contrary);

G voluntarily filing a bankruptcy petition on behalf of the Borr_oWer;

(k)  withdrawing funds from any escrows, reserves or accounts, unless such

- withdrawal is either: (i) a construction withdrawal for approved costs and expenses incurred by

the Bomrower for the approved development -of the Project; or (ii) made to pay to Lender any

sums to which it is entitled hereunder, including, as applicable, payment of the Option Purchase
Price and/or the Make-Whole Amount (each as defined in Section 24.1 below), ,

10




Case 09-37010-sgj11 Claim 39- 1 Part 4 F|Ied 02/26/10 Desc Exhibit B (Part 1)
: Page 11 0of 28

(1)) | mmatmg construction of a building or. phase whrch has not been approved
for ﬁmdmg under any other financing for the Project; or

(m) except as otherwise permitted, taking any action or malcmg any declsron
. that would (or is reasonably hkely to) have a material adverse affect on the Project, the
Borrower, a member of Borrower or 1ts mvestment in the Borrower,

: 510 Neg, '}atrve Covgwts bx ‘BOr:rowg.

_ (a) Borrower shall not contract for goods or. services at the Property in an
aggregate annual amount greater than $200,000 or approve any agreement for the provision of
_goods or services to the Borrower by any person who is an affiliate of ERC; provided that
Borrower may act with respect to this subsection without Lender’s consent (but with reasonable
prior notice to Lender if the agreement will or may have an aggregate cost of $200,000 or more
and such agreement is not reflected in the approved development budget for the Project) unless
- and’ untrl Lender provides written notice to the contrary. '

‘ ()  ‘Borrower shall not enforce the rights of the Borrower under any Project
Document (as applicable); provided that Borrower may act with respect to this subsection .
without Lender’s consent (but with reasonable prior. notice to Lender if the action will or may
have aggregate cost implications of $200,000 or more) unless and until Lender provides written
. notice to the contrary. .

5.11 Prohibmon on sttn‘butlons and Fees. At any tune dunng the Term that (i) there
exists an uncured Event of Default or (ii) the payment of any of the following would result in an
Event of Default, including a failure of the Balance Test, Borrower shall not make payment of

" any: (x) distributions to its members; or (y) development fees or distributions to the Developer
under the Development Agreement . :

© §.12 Survival. Asto conditions and uses of Borrower existing or occurring prior to the
expiration or sooner termination of this Agreement, the provisions of this Article 5 shall survive =
the expiration or sooner termination of this Agreement to extent of any ongomg effects on
Lender or its successors: with respect to the Property '

. ARTICLE VL
"TAXES AND ASSESSMENTS

. Throughout the entire Term of this Agreement, Borrower shall bear, pay and discharge
. all taxes, assessments and other governmental impositions and charges of every kind and nature
whatsoever, extraordinary as well as ordinary, and each and every installment thereof which
shall or may during the term hereof be charged, laid, levied, assessed, or-imposed upon, or arise
in connection with, Borrower’s construction of the Project, or any part thereof, Borrower shall
not be obligated to bear, pay or discharge Lender’s U.S. income tax(es) or any other tax based on
net income of Lender. Upon request of Lender, Borrower shall promptly furnish to Lender
satisfactory evidence of the payment of any tax, assessment, imposition or charge required to be
_paid by Borrower pursuant to the foregomg , , .
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ARTICLE VIL
I @SERVED |

[INTENTIONAILY owmnl
ARTICLE VIIL:

Borrower shall keep and mamtam in full foree durmg the entire term of thls Agreement
all heenses, permits or other approvals necessary for its obligations in connection with the

-Project. Borrower shall, at its sole cost and expense, pay all license fees, permit fees, -

governmental impact fees or other expenses of any kind or nature whatsoever imposed on.
Borrower in eonnectron with its constructron of the Project. :

ARTICLE IX.
INSURANCE

RSN Insurance by Borrower Throughout the term of this Agreement, Borrower shall,
at its sole cost and expense, mamtam, or cause to be maintained, in full force and effect, the

insurance of the types and in the amounts required of Borrower under the Development '
‘ Agreement or any other Project Document. o

) 2 Other Insurance. In addition, Borrower shall, at Lender’s request, provrde, keep

- and maintain in full force and effect such other insurance for such risks and in such amounts as
"~ may from time to time be commeonly insured against in the case of business operations similar to

those contemplated by this Agreement to be conducted by Borrower on the. Pmperty

9.3  Carriers and Features ~ All insurance pohcres requlred to be camed by Borrower

as provided in this Article shall be issued by insurance companies which have an A-:X or better
‘rating by Best’s Insurance Rating Service. All such policies shall be for penods of not less than

one year and Borrower shall renew the same at least thirty (30) days prior to the expiration
thereof. All such policies shall require not less than thirty (30) days wntten notice to Lender

‘prior to any cancellation t.hereof

Borrower shall pay the premiums for all insurance policies which Borrower is obligated
to carry under this Article and, at least ten (10) days prior to the date any such insurance must be

in effect, deliver to Lender a copy of the policy or policies, or a certificate or certificates thereof.

9.4  Failure to Procure Insurance. In the event :B'orro'wer shall fail to -procure
insurance required under this Article and fail to maintain the same in full force and effect

A _continuously during the term of this Agreement,” Lender shall be entitled, although not obhgated,

to procure the same and Borrower shall immediately reimburse Lender for such prexmum
expense:. :

12°
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9.5 Walver of ‘Subrogation. Borrower agrees that, if any property owned by it and .
located in the Property shall be stolen, damaged or destroyed by an insured peril, Lender shall
not have any liability to Borrower, nor to any insurer of Borrowet, for or in respect of such theft,
damage or destruction, and Borrower shall require all policies of risk insurance carried by it on.
its property in the Property to contain or be endorsed with a provision in and by w}nch the

: msurer desxgnated therein shall wa1ve 1ts right of subrogatxon against Lender

o ARTICLEX. L
DAMAGE OR DESTRUCTIQN

10.1 Notice. If, during the term of this Agreement, any 1mprovements ‘shall be - - |

destroyed or damaged in whole or in part by fire, windstorm or any other cause’ whatsoever,
Borrower shall give Lender unmedlate notice thereof :

. 102 Bond Loan Documents. The parties acknowledge that declsmns ‘with regard to |
any damage or destructxon of the Project are subJect to the provisions of the Bond Loan
Documents : A

' "ARTICLE X1. '
CONSTRUCT ION. ADDITIONS ALT] RATIONS_ANDRE OV

11 Prohibmon Except as hereinafter expressly provided, no structural portion of the
improvements shall be demolished, removed or altered by Borrower in any manner whatsoever
“without the prior ‘written consent and approval of Lender, which will not be unreasonably
withheld or delayed. Notwithstanding the foregoing, however, Borrower shall be obligated to
undertake all alterations to the improvements required by any applicable law or ordinance
including, without limitation, any alterations required by any accessibility laws including without
limitation the Americans with Disabilities Act and any other federal, state or local law governing -
accessibility to and within the 1mprovements (the. “Accessxblhty Laws’ ’), and, in such event,
Borrower shall comply with the provisions hereof

11.2 - Permitted and Required -Construotxon and Renovation. Lender and Borrower

acknowledge and agree that Borrower intends and has the right, and has ‘agreed and shall be

" required as a covenant, obligation and condition hereunder to continue to develop, construct,

expand and build out the to-be-constructed improvements as more particularly depicted on the

" Development Plan to complete the Project; and that from time to time various minor, non-

material alterations may be undertaken by Borrower. Borrower hereby acknowledges and agrees

that all construction and/or renovation of the improvements shall be conducted and completed in
accordance with the following terms and conditions: ‘

(a)  Before the commencement of work on each new development phase of the
Project within the Property (as set forth in the Development Plan, a “Phase”), final plans and
specifications for such Phase shall be made available for Lender’s review and approval (not to be
unreasonably withheld or delayed so long ‘as the plans and specifications comply with (i) all
applicable governmental regulations, and (ii) all easements, covenants and restrictions of record,

13
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including without hxmtatlon the Perrmtted Excephons) Lender has approved the remarmng
Phases of the Project. - :
' . (b) Before the commenéement of work on any new Phase, Borrower shall
obtain (and make available to Lender evidence of) the approval thereof by all governmental .
departments or authorities having or claiming jurisdiction of or over the Property, if- required by’
such departments or authorities, and with | any public utility compames havmg an interest therein,
if required by such utility compames. In any such work, Borrower. shall comply with all
appllcable laws, ordinances, requirements, orders, directions, rules and regulatxons of the federal,
. state, county .and municipal governments and of all other governmental authorities having or
claiming jutisdiction of or over the Property and of all thelr respective departments, bureaus and
offices, and with' the- requlrements and regulations, if any, of such public utilities, of the
insurance underwntmg board or insurance inspection bureau having or claJmmg jurisdiction, or
any other body exercising similar functions, and of all insurance compames then wntmg policies .
covering the Property or any part thereof o

(¢)  Before the commencement of work on any new Phase, Borrower shall . -
make available to Lender a copy of its general construction contract for the construction of the
subject improvements (the “General Contract”). Borrower shall, upon request of Lender, make
Lender a co-obligee, additional insured or beneficiary of any general contractor’s and/or
subcontractor’s payment bonds or performance bonds for the subject improvements. Proceeds of
any such bonds shall beused to complete the construction of the 1mprovements. ' o

. (@)  Borrower represents and warrants to Lender that all work on the
nnprovements ‘will be performed in a good and workmanlike manner and in accordance with the
terms, provisions and conditions of th1s Agreement and all governmental reqmrements

(¢) Lender shall have the right to inspect any such constructlon w0rk at all
times during normal working hours and to maintain at the Property for that purpose (at its own
expense) such inspector(s) as it may deem necessary so long as such inspections do not interfere
with Borrower’s work (but Lender shall not thereby assume any responsibility for the proper
performance of the work in accordance with the terms of this Agreement, nor any liability arising

" from the improper performance thereof). - ,

(f) All such work shall be performed at no cost, expense or hablhty to

the Property

(8  Upon substantial completion of work on the improvements, Borrower
shall procure and provide to Lender a copy of an original final certificate of occupancy, if

applicable, ﬁ'om the appropriate governmental authorities venfymg the substantial completron .

thereof,
~(h)  Borrower shall, and hereby agrees to, indemnify .and } save and hold Lender .

harmless from and against and reimburse Lender for any and all loss, damage, cost and expense
(including, wrthout lumtatxon, reasonable attomeys® fees), at both trial and all appellate levels,

14
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‘mcurred by or asserted against Lender which is occasioned by or results, directly or mdlrectly,

from (i) any construction or renovation activities conducted upon the Property by Borrower or

otherwise pursuant to the Project Documents, whether or not the same is caused by or the fault of

Borrower or any contractor, subcontractor, laborer, supplier, materialman or any other third

- party, or (ii) any obligations or liabilities of Lender which are entered mto or assumed by Lender,
- as owner of the Propexty, in connectlon with the Projcct. ,

ARTICLEXII :

12.1 Rggaxrs by Borrower. Borrower shall to the extent S0 obhgated in the Project
Documents perform, at all times during the term of this Agreement and at its sole cost and
expense, put, keep, replace and maintain the Property and the 1mprovements in good repair and
in good, safe and substantial order and condition, shall make all repairs thereto, both inside and
outside, structural and non-structural, ordinary and extraordinary, howsoever the necessity or
desirability for repairs may occur, and whether or not necessitated by wear, tear, obsolescence or
defects, latent or otherwise, and shall use all reasonable precautions to prevent waste, damage or

injury.

122 Lender’s Obligation. Lender shall not be required to make any alterations,
~ reconstructions, replacements, changes, additions, improvements or.repairs of any kind or nature -
whatsoever to the Property or any portion thereof (including, without limitation, any portlon of
the improvements) at any time during the term of this Agreement. .

- ARTICLE XTII.
LENDER'S RIGHT OF INSPEC’I‘ION AND ENTRY

13.1- Inspection. To the extent so penmtted in the CCvl Mortgage, Lender and its
agents shall have the right to enter upon the Property or any portion thereof at any reasonable
time to inspect the operation, sanitation, safety, maintenance and use of the same, or any portions
of the same and to assure itself that Borrower is in full compliance with its obligations under this
Agreement (but Lender shall not thereby assume any responsiblhty for the performance of any of
Borrower’s obligations hereunder, nor any liability arising from the improper. performance
thereof). In making any such inspections, Lender shall not unduly interrupt or interfere with the
residents and commercial tenants within the Project or the conduct of Borrower’s or CCVI’s -
business.

" ARTICLE XIV.
ASSIGNMENT . : .
14.1 Transfers by Borrower. Borrower may not transfer or asmgn this Agreement
without Lender’s prior written consent, which consent may be withhéld in Lender’s sole and
‘absolute discretion. For purposes of this Section and the requirement of Lender’s consent,
“transfer” shall include, without limitation, the sale, transfer, assignment or other disposition of
" any member or ownership interests in Borrower. If given, the consent of Lender to an

assignment, transfer or encumbrance shall not. relieve Borrower or such assignee from the
obligation of obtaining the express consent in wrmng of Lender to any further assignment,
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transfer or encumbrance In addition, any such approved assignee shall expressly assume this -

Agreement by an agreement in recordable form, an original executed counterpart of which shall
be delivered to Lender prior to any assignment of this Agreement. Lender’s consent to any
assignment of this Agreement shall not operate to release any Borrower—asmgnor from its
obligations hereunder, with respect to which said Borrower-asmgnor shall remain personally -

: -hable. .

: 14.2 Ass1g1_gent by Lender Lender may asmgn its interest in tlus Agreement dunng
the term hereof (either by assignment, transfer or lien); provided, however, that any such
assignee shall be a Qualified Transferee, ‘as described on Exhibit J. Borrower agrees that
Lender and any affiliate of Lender is a Qualified Transferee. Borrower further agrees that with

- respect to an investment pool or investment fund which owns all or part of the membership
. interests in the Lender, or a lien on the membership interests in the Lender, a transfer of limited
. partner interests, limited liability company interests, syndicate interests or other interests in such

investment pool or investment fund is not subject to any restnctlon pmsuant to the terms of this
Agreement. . '

ARTICLE XV,
LENDER’S INTEREST NOT SUBJECT TO. LIE'NS

15.1 Liens. Generally. Botrower shall not create or cause to be imposed, claimed or
filed upon the Lender’s interest in the Property, or any portion thereof, any lien, charge or
encumbrance whatsoever other than those created by the Bond Loan Documents. If, because of
any act or omission of Borrower, any such lien, charge or encumbrance shall be imposed,

- claimed or filed, Borrower shall, at its sole cost and expense, cause the same to be discharged of

record (by release, bonding, or obtaining a declaratory judgment confirming that the lien, charge
or encumbrance does not aﬁ'ect Lender s mterest) and Borrower shall mdemmﬁr and save and

demands whatsoever and from and against any and a]l attomeys feee, at both trial and all

. appellate levels, resulting therefrom or on account thereof. In the event that Borrower shall fail
_to timely pursue, with reasonable diligence, removal of the lien, charge or encumbrance from
. “Lender’s interest, Lender shall have the option of paying, satisfying or otherwise discharging (by

bonding or otherwise) such lien, charge or encumbrance and Borrower agrees to reimburse
Lender, upon demand, for all sums so paid and for all costs and expenses incurred by Lenderin -
connection therewnh, together with interest thereon, unul paid. ,

152 Mechamcs Liens. ' Except for penmtted assxgnments Lender’s interest in.the

Property shall not be subJected to liens of any nature by reason of Borrower’s construction,
" alteration, renovation, repa.tr, restoration, replacement or reconstruction of the mptovements or

any improvements on or in the Property, or by reason of any other act or omission of Borrower.

_ (or of any person claiming by, through or under Borrower) including, but not limited to,
mechanics’ and materialmen’s liens. . All persons dealing with Borrower are hereby placed on

notice that such persons shall not look to Lender or to Lender’s credit or assets (mcludmg
Lender’s interest in the Property) for payment or satisfaction of any obligations incurred in

connection thh_the construction, alteration, renovation, repair, restoratxon, replacement or

16
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reconstruction thereof by or on behalf of Borrower. Borrower has no power, right or authority to
subject Lender’s interest in the Property to any mechanic’s or materialmen’s lien or claim of lien.
If a lien, a claim of lien or an order for the payment of money shall be imposed against the

. Property on account of work performed, or alleged fo have been performed, for or on behalf of

Bomower, Borrower shall, within thirty (30) days after written demand by Lender to do so, cause
the Property to be released therefrom by the payment of the obligation secured thereby or by
fumlshmg a bond or by any other methiod prescribed or permitted by law. If Borrower' causes the
hen to be released or bonded w:t}nn said thirty (30) days, the filing of same shall not conshmte

an Event of Default. If a lien is released, Borrower shall thereupon furnish Lender with a writteri
instrument of release in form for recording or ﬁlmg in the appropnaxe office and otherwxse
sufficient to estabhsh the release as a matter of record, .

153 Contest of Liens. Borrower may, at its option, contest the validity of any. hen or
claim of lien if Borrower shall have first posted an appropriate and. sufficient bond in favor of the .
claimant or paid the appropriate sum into court, if permitted by law, and thereby obtained the

release of the Property from such fien. ' If judgment is obtained by the claimant under any lien,
Borrower shall pay the same immediately after such judgment shall have become final and the -

- time for appeal therefrom has expired without appeal having been taken. Borrower shall, at its

own expense, defend the interests of Borrower and Lender in any and all 'such suits; provided,
however, that Lender may, at its election, engage its own counse! and assert its own defenses, in
which event Borrower shall cooperate with Lender and make available to Lender all mformauon
and data which Lender deems necessary or desirable for such defense. _

apphcable law, pnor to commencement by Borrower of work on any new Phase of construction
on the Property, or other material construction, Borrower shall record or file a notice or affidavit
of the commencement of such work (the “Notice of Commencement”), identifying Borrower as
the party for whom such work is being performed, stating such other matters as may be required
by law and requiring the service of copies of all notices, liens or claims of lien upon Lender.
Any such Notice of Commencement must clearly and accurately reflect the respective interests

of Borrower and Lender in the Property. A copy of any such Notice of Commencement shall be

furnished to.and approved by Lender and its attomeys prior to the: recordmg or filing thereof, as

aforesaid.

ARTICLEXVL.
CONDEMNATION

16.1 Nofices of Action: Representation. In the event aoy acﬁon is filed to condemn the
Property or the improvements thereof, the party having knowledge of such filing shall promptly
glve notice thereof to the other party. ‘

. ARTICLE XVIL
SUBORDINATION

17
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‘Lender’s interest in the Property and the Pro_]ect is subordinate to the Bond Loan
Documents and specifically the Refunding Bond Mortgage. To the extent permitted by the Bond
Loan Documents, Borrower hereby authorizes Lender to take such actions as Lender deems
necessary to protect and secure its interest in the event of any acuon taken by the beneﬁclary of

. the Bond Loan Documents

- ARTICLE XVIIL
_REPRESENTATIONS AND W

n Borrower represents and warrants as follows

18.1° Structure, Orgg zation and Good Standmg, Borrower and ERC are each a

'Ahrmted liability company, validly existing and in good standing under the laws of the State of
‘Maryland, each has full power and all necessary licenses and permits, to enter into, deliver and

perform its obligations under this Agreement and any other document, instrument or agreement

noted in the recitals or executed and delivered in conjunction with the Project (the "T'ransaction-

Documents"), as applicable, and to own and operate its properties and to carry on its business as
now conducted and as presently proposed to be conducted, Borrower is also qualified to conduct
business as now conducted and.as presently proposed to be conducted in the State of New Jersey. -
Borrower has no subsidiaries. All of the issued and outstandmg interests in Bomower are owned

by ERC.

18.2 Authong and Consents. Borrower and ERC each have full power to enter into .
this Agreement and have taken all action, corporate and otherwise, necessary to authorize the
execution, delivery and performance of this Agreement and the Transaction Documents, as

- applicable, the completion of the transactions contemplated hereby and thereby, and the -

execution and delivery of any and all instruments necessary or appropriate in order to effectuate
fully the terms and conditions of this Agreement and the Transaction Documents. No consent or
approvat of any court, governmental agency, other public authority, financial institution or third

~ party (except as has already been obtained) is required as a condition to (a) the authorization,
execution, delivery and performance of this Agreement or the Transaction Documents ; or (b) the - . .

consummation by Borrower and ERC of the transactions contemplated herein or therem This
Agreement has been, and the Transaction Documents, upon execution, will be, properly executed
and delivered by the duly authorized officers of the sole member of Borrower, and will constitute
the valid and legally binding obhgatxon of Borrower and ERC, and are, or will be, as applicable,
enforceable against Borrower in accordance with their respective terms, except as enforcement

- of such terms may be limited by bankruptcy, msolvency or snmlar laws affectlng the

enforcement of credltors rights generally.
183 No Conflict. Neither the execution and delivery of this Agreement and the ,

Transaction Documents nor the carrying out of the transactions contemplated hereby and thereby

will result in any violation, termination or modification of, or conflict with, either the
organizational documents of Borrower or ERC, or any of the contracts or other instruments to
which any of Borrower or ERC is a party, or of any judgment, decree, ordef, regulatxon or law
apphcable to any of Borrower or ERC. : '
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18.4 Litigation, Claims, Btc. 'I'here is no litigation, claxm or assessment pendmg, or to
Borrower's knowledge, threatened, against or affecting Borrower, CCV1 or ERC in any court or
before any governmental authority or arbitration board or tribunal which involve the possibility
of materially and adversely affecting the Property, the Project, the financial condition of
* Borrower, CCV1 or ERC, or the ability of Borrower, CCVI or ERC to perform their respective - -
_obligations under this Agreement and the Transaction Documents, or which may have a material
- adverse affect on this Agreement, the Project, Borrower, CCVI, ERC aor the transactions
' contemplated hereby, except as disclosed to PPF and listed in Schedule 18.4 attachéd hereto’
(“Disclosed Claims™). Neither Borrower nor ERC, or to Borrower’s ‘knowledge, CCVI, is in
~ default with respect to any order of any court of governmental authority or arbitration board or
tribunal which involve the possibility of materially and adversely. affecting the Property, the
. Project, the financial condition of Borrower, CCVI.or ERC, or the ability of Borrower, CCVI or
ERC to perform their respective obligations under this Agreement and the Transaction
. Docuients, or which may have an adverse affect on this Agreement, the Pro;eet, Borrower,
" CCVI, ERC or the transactions c0ntemplated hereby. '

185 Mgllﬁzgl_

. ()  The CCVI Note and the CCVI Mortgage have been val:dly 1ssued
' and delivered to Borrower, and will be properly assigned to Lender. . .

S (b) Neither ERC nor Borrower is a party to, or bound by any
o agreement, instrument, understanding or decree which would restrict the transfer of the CCVI .
Note or the CCVI Mortgage to Lender pursuant to this Agreement. ' .

18.6 - Pledge is Legal and Authorized, The pledge of the CCVI Note, the. ass:gmnent of
"the CCVI Mortgage and compliance by ERC and Borrower with all of the provisions of this
Agreement and the Transaction Documents (a) is thhm the limited liability company powers of
each of ERC and Borrower; (b) will not violate any provisions of any law or any order of any
court or governmental authority or agency and will not conflict with or result in any ‘breach of
any of the terms, conditions or provisions of, or constitute a default under the governing articles =
of each of ERC. or Borrower or any indenture or any other agreement or instrument to which
Borrower or ERC is a party or by which it or they may be bound or result in the imposition of
any liens or encumbrances on any property of either ERC or Borrower; and (c) has been duly
. authorized by all necessary limited liability company action on the part of ERC and Borrower. .
This Agreement, the Transaction Documents and any other documents executed and/or delivered
. by Borrower and/or ERC to Lender in connection with the transaction contemplated hereby, have
been duly executed by authorized officers of the sole member of Borrower and delivered and
constituted the legal, valid and bmdmg contracts and agreements of Borrower enforceable in
accordance with their terms, except as enforcement of such terms may be limited by ban]mxptcy,
insolvency or similar laws affectmg the enforcement of creditors’ nghts generally. _

18.7 '‘Documents. True and complete copies of the Pro_)ect Documents have been
delivered to Lender and, to the best knowledge of Borrower, each of the Project Documents isin
full force and effect and there is no default exxstxng, pendmg or threatened under any material -
provxsxon of the Project Documents. .
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 18.8 BOnd Loan Docummts To BorrOWer s k'nowledge
' (a) CCVI has delivered all reqmred reports and mformatlon to the Ongmal

- Trustee pursuant to the Bond Loan Documents. °

® “cevl has’ comphed ‘with and continues to comply w1th the ﬁnancml.

| covenants and oblxgatlons pursuant to the Bond Loan Documents

4 (c) CCVI has obtame.d and contmuec to- mamtam the i msurance required by
the Bond Loan Documents. : 4

(d).  There exists no ‘default by CCVI under the Bond Loan Documents orany

+ event Qr omission whxch with the passage of tlme or the gwmg of notices, would eonstttute a

default.

189 Use of Proceeds. None of the transactions c_ont'emplat.ed in this Agreement
-(mcludmg without limitation thereof, the use of proceeds from the Mezzanine Loan) . will violate
or result in a violation of Section 7 of the Securities Exchange Act of 1934, as amended, or any
regulation issued pursuant thereto, including, without limitation, Regulatlons G, T and X of the
Board of Governors of the Federal Reserve System, 12 C.F.R., Chapter II. Borrower does not
own nor does Borrower intend to carry or purchase any "margin stock" w1thm the meaning of

. said Regulation G.

18. 10 The Project and the Prom

(a) . Tltle. CCVI bas good and marketable fee s1mple title to the Property,
insurable at general commercial rates, subject only to the Permitted Exceptions set forth on
Exhibit B attached hereto and to the liens relating to the Bond Loan Documents, and there are no
unfulfilled covenants or obligations related to the acquisition of the Property.

.(b)  Governmental Approvals and Licenses. Borrower and CCVI have
received all of the governmental approvals and licenses relating to the development and
operation of the Project on the Property listed i in the health care and zomng law opinion prov1ded
by Drinker Biddle & Reath. : A

18.11 Full Disclosure. ‘To the best of Borrower 8 knowledge, after due inquiry,
Borrower and ERC have provided to Lender access to or copies of all material information
available or known to Borrower and ERC regarding the Property, the Project, CCVI and ERC,

*To the best of Borrower’s knowledge, all disclosures madeé to Lender have been true, complete

and accurate in all material respects, and there are no material facts which have been deliberately
withheld or unfairly presented to Lender. :

18.12 No Defaults No defaults have oceurred under the Transactton Documents .and
neither ERC, CCVI nor the Borrower is in default in the payment of principal of or interest on
any indebtedness for borrowed: money and none is in default under any instrument or instruments
or agreements under and subject to which any indebtedness for borrowed money has been issued
and no event has occurred and is continuing under the provisions of any such instrument or .
agreement ‘which with the lapse of time or the giving of notice, or both, would constitute an

. 20
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f ) event of default thereunder, and which mvolve the possiblhty of materially. and adVBrsely
ablhty of Borrower CCVI or ERC to peifonn 'ﬂieu respectxve obhgauons under ﬂns Agreement
and the Transaction Documents, or which may have an adverse affect on tbls Agreement, the

- Pro;ect, Lender or the tra.nsactxons contemplated hereby. .

18 13 Taxes

(a) All Tax Returns reqmred to be ﬁled on or before the date hereof by oron -
‘behalf of ERC and Borrower have been ﬁled, and-such Tax Returns are true, correct, and
‘complete in all respects

: ®) ERC and Borrower have paid in full on a umely basw all Taxes owed by .
- them, whether or not shown on any Tax Return. '

() There is'no action, suit, proceeding, ‘investig.aﬁon, andit or claim now
‘proposed or pending against or with respect to ERC or Borrower in respect of any Tax.

(d) ERC and Borrower have withheld and paid - over to the proper .
. govemmental authorities all Taxes required to have been withheld and paid over, and
- complied with all information reporting and backup thhholdmg requirements, including
" - maintenance of required records with respect thereto, in connection with amounts paJd to
any employee, independent contractor, credltor, or other third party. -

Ty ~ For purposes of this: Agreement, (i) "Tax" (mcludmg with correlauve meamng the tenns
o "Taxes" and "Taxable") means (a) all foreign, federal, state, local and other income, gross
" ' receipts, -sales, use, ad valorem, value-added, intangible, unitary, transfer, franchise, license,
payroll, employment, estimated, excise, environmental, stamp, occupation, premium, property,
prohibited transactions, windfall or excess profits, customs, duties or other taxes, levies, fees,
assessments or charges of any kind whatsoever, together with any interest and any penalties,
additions to tax or additional amounts with respect thereto, (b) any liability for payment of
‘amounts described in clause (a) as a result of transferee, liability, of being a member of an
affiliated, consolidated, combined or unitary group for any period, or otherwise through
operation of law, and (c) any liability for payment of amounts described in clause (a) or (b)asa
result of any tax sharing, tax indemnity or tax allocation agreement or any other express or
implied agreement to indemnify any other person for Taxes; and (ii) "Tax Return" shall mean
_ any return (including any information return), report, statement, schedule, notice, form, estimate,
or declaration or estimated tax relating to or required to be filed with any governmental authority
in connection with the determination, assessment, collection or payment of any Tax. :

18.14 Investment Company Act Status. Neither AERC nor Borrower is an "investment
. company”, or a company "controlled” by an "investment oompany, as such texms are defined in
' the Investment: Company Act 0f 1940, as amended. :

18.15 Compliance with Law. To the best of Borrower’s knowledge Borrower and ERC ,
are each in compliance with all laws, ordinances, governmental rules or regulations to which it is
subject, including, without limitation, ERISA, and all laws, ordinances, governmental rules or
regulations relating to environmental protection, the violation of which would materially and
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.adVersely affect the PrOJect, the Property, the business condrtron of Borrower or ERC, or any of
ERC's or Borrower's ability to. perform its obligations under this Agreement and the Transaction
Documents to wh1ch it or they are 8 party or any other document or msu'ument contemplated
thereby.

' 1-3.16 -Environmenuﬂ Matters,

(a) ﬂazardous Mateng "Hazardous Matenals shall mean-any substance' ,
.which is or contains (i) any "hazardous substance” a3 mow or hereafter defined in
§101(l4) of the Comprehensive Envrronmental Response, Compensation, and Lrabrllty .
"Act of 1980, as amended (42 U.S.C. §9601 et seq.) ("CERCLA") or any regulations
promulgated under CERCLA; (ii) any "hazardous waste" as now or hereafter defined in
the Resource Conservation and Recovery Act (42 U.S.C. §6901 et seq.) ("RCRA") or -
regulations promulgated under RCRA; (iii) any substance regulated by the Toxic
Substances Control Act (15 U.S.C. §2601 et seq.); (iv) gasoline, diesel fuel, or other
petroleum hydrocarbons; (v) asbestos and asbestos containing materials, in any form,
“whether friable or non-friable; (vi) polychlorinated biphenyls; (vii) radon gas; (viii) mold;
and (ix) any additional substances or materials which are now or hereafter classified or

considered to be hazardous or toxic under Environmental Requirements (as hereinafter = -

* . defined) or the common law, or any other applicable laws relating to the Property.

Hazardous Materials shall include, without limitation, any substance, the presence of

- which on the Property requrres reportmg, mVestrgatlon or remedxanon under '
Envrronmental Requrrements . :

(b) Envuonmental Regurrements "Envu'onmental Requirements" shall
mean all laws, ordinances, statues, codes, rules, regulations, agreements, judgments,
orders and decrees, now or hereafter enacted, promulgated, or amended, of the United

~ States, the states, the counties, the cities, or any other political subdivisions in which the
Property is located, and any other political subdivision, agency or instrumentality
exercising jurisdiction over the owner of the Property, the Property, or the use of the

Property, relating to pollution, the protectron or regulation of human health, natural - . -

resources, or the environment, or the emission, discharge; release or threatened release of
pollutants, contaminants, chemicals, or industrial, toxic or hazardous substances or waste
or Hazardous Materials into the environment (mcludmg, without lumtatlon, ambient air,
surface water, ground water or land or sorl) «

(©) Comphance To Borrowers best ]mowledge, and subject to the matters
disclosed in the reports listed on Schedule 18.16(c), the Property and the Project are not
in violation of any Environmental Requirements, and except for types and amounts that
are used in the ordinary .course of the development and operation of the Project (and
consistent with Environmental Reqmrements), there are no Hazardous Materials on the
Property or within the Project.

18.17 Financial Disclosure. Borrower and ERC have detivered to Lender all financial
statements, other financial documents and disclosures regarding Borrower and such financial -
statements, documents and disclosures fairly present the financial condition and the results of
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operations, change in membershrp interests, and cash flow of .Borrower as of the date of this
agreement, all in accordance with GAAP (where apphcable)

18.18 The PRA. Bach of the representations and warranties prowded either by
Borrower under the PRA :and hereby repeated as if contamed herem, and will be reﬁed upon by
Lender in makmg thie Mezzanine Loan. ~ :

19.1 Llabllltv of Lender. Lender shall not be liable to Borrower, its employees, agents
busmess invitees, licensees, customers, clients, family members or guests for any damage, injury,
loss, compensation or claim arising out of or resulting from any act or event occurring within the
Property, including, but not limited to: (a) repairs to any portion of the Property; (b) intérruption
in Borrower’s or CCVI’s use of the Property; (¢) any accident or damage resulting from the use
or operation by Borrower or.any other person or persons of any equipment within the Property,
including without limitation, heating, cooling, electrical or plumbing equipment or apparatus; (d)
the termination of this Agreement by reason of the condemnation or destruction of the Property
in accordance with the provisions of this Agreement; (€) .any fire, robbery, theft, mysterious
disappearance or other casualty occurring within the Property; (f) the actions of any other person
or persons; and (g) any leakage or seepage in or from any part or portion of the Property,
whether from water, rain or other precipitation that may leak into, or flow from, any part of the
Property, or from drains, pipes or plumbing fixtures in the mprovements Any goods, property
or personal effects stored or placed by the Borrower or its employees in or about the Property

_ shall be at the sole risk of the Borrower. .

19 2 Indemnification of Lender, Borrower shall defend, indemnify and save and hold
Lender harmless from and against and reimburse Lender for, any and all liabilities, obligations,
losses, damages, mjunctrons, suits, actions, fines, penalties, claims, demands, costs and expenses
of every kind or nature, including reasonable attorneys’ fees and court costs, at both the trial and
all appellate levels, incurred by Lender arising directly or indirectly from or out of: (a) any
failure by Borrower, ERC or CCVI to perform any of the terms, provisions, covenants or
conditions of this Agreement on Borrower’s, ERC’s or CCVI’s part to be performed (b) any
accident, injury or damage which shall happen at, in or upon the Property, occumng during the
term of this Agreement or any extension hereof} (c) any matter or thing arising out of the
condition, occupation, maintenance, alteration, repair, use or operation by any person -of the
Property, or any part thereof, or the operation of the business contemplated by this Agreement to
be conducted thereon, thereat, therein, or therefrom; (d) any. failure of Borrower to comply with
any laws, ordinances, requirements, orders, directions, rules or regulations of any governmental
authority, including, without limitation, the Accessibility Laws; (€) any contamination .of the -
Property, or the groundwaters thereof, and occasioned by the use, transportation, storage,
spillage or discharge thereon, therein. or therefrom of any toxic or hazardous chemicals,
compounds, materials or substances, ‘whether by Borrower, ERC, CCVI or by any agent or
invitee of Borrower, ERC or CCVT; (f) any discharge of toxic or hazardous sewage or waste
materials from the Property into any septic facility or sanitary sewer system serving the Property,
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whether by Borrower or by any agent of Borrower, ERC or CCVI (g) any other act or. omission

of Borrower, ERC, CCV1, or its or their employees, agents, invitees, customers, licensees or

contractors; or (h) any agreement entered into by Lénder, at the request of Borrower, or in order

_ to carry out any obhgauons of Borrower, as owner of the Property, in vonnection W1th the
' Pro_]ect.

" arising pnor to the termmatlon, expuatlon or a531gnment of this Agreement shall survzve any
such termination, expiration or assignment (except to the extent that any such obligations arise -
out of acts occurring follong any such termmatlon, expiration or asmgnmont hereot)

193 'Notice of Claim or Suit. Borrower shall prompﬂy noufy Lender of any claim,
action, proceeding or suit instituted or threatened against Borrower or Lender of which Borrower
' receives notice or of which Borrower acquires knowledge. In the event Lender is made a party
to any action for damages or other relief against which Borrower has indemnified Lender, as
~ aforesaid, Borrower shall defend Lender, pay all costs and shall -provide effective counsel to
Lender in such litigation or, at Lender’s option, shall pay.all reasonable attorneys’ fees and costs,
mcuxred by Lender in connection with its own defense or settlement of smd litigation. '

" ARTICLE XX.
' THIRD PARTY RIGHTS AND OBLIGATION§ -

20.1 Third Pgmg Documents Lender and Borrower aclcnowledge that the Pro_]ect
and/or the interests of Lender, Borrower and CCV1 therein are subject and subordinate to various
© . documents involving other parties, relating to the development, financing, leasing, occupancy
and management of the Pro_;ect on the Property, including without limitation the documents
described and identified in Exhibit E attached hereto (referred to herein collectively as the
“Third Party Documents,” and otherwise as defined in said Exhibit E).” Borrower has agreed
and does hereby agree with and in favor of Lender to fully and timely perform all of its material
obligations under and relating to the Third Party Documents. In the event that Borrower failsto -
fully and timely perform all of its material obligations under and relating to the Third Party
Documents, and Borrower -further fails to ‘cure any Event of Default resulting therefrom,
Borrower hereby irrevocably constitutes and appoints Lender as attorney-in fact for Borrower
with full power, but not the obligation, to cure any Event of Default and otherwise perform any
of Borrower’s material obligations under and relating to the Third Party Documents. The
- foregoing appointment shall be urevocable and shall be deemed to be ooupled with an interest on
the part of the Lender. .

20.2 Comphance W1th Third Party Documents. Borrower shall comply with all
material terms and provisions of the Third Party Documents, subject to Borrower’s right to
pursue all available remedies, at law and in equity, with respect to any alleged default in the
performance of the developer/development manager’s duties and obligations under the Third
Party Documents, or otherwise contest, in good faith and with due diligence, any such alleged
default by Borrower. Unless required by applicable laws, Borrower shall not enter into any
modifications or amendments of the Third Party Documents, nor, except as otherwrse expr&sly
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set forth in this' Agreement, terminate the same prior to the expiration thereof, without Lender’s
prior ‘written consent; nor shall Borrower -elect not to extend the term of the Third Party
Documents ‘without Lender’s prior written consent. In addition to the obligations contained
herein, Borrower agrees to promptly deliver to Lender coples of all notices provided to Borrower
under the terms of the Third Party Documents concerning notices. of default, notlm of changes
or. modlﬁcahons and the like. ' . A

DEFAULT

_ 21.1 _Events of Default. Bach of the followmg évents shall be an “Event of Default”
. hereunder by Borrower and shall constitute a. breach of this Agreement: .

(a) If Borrower shall fail to pay, w1thm ﬁve (5) days of when due, any -sums |
' payable under the Mezzanine Note or this Agreement.

()  If Borrower shall vmlate or fail to comply w1th or perform any other term, |
provision, covenant, agreement or condition to be performed or observed by Borrower under this
Agreement, and such violation or failure shall continue for a period of thirty (30) days after

written notice from Lender of such default, In the event of a default other than a monetary -

default, if the nature of the default is such that it cannot reasonably be cured within the time

period specified above, then Borrower shall have such additional time as is reasonable to effect

such cure provided that (i) Borrower has commenced and diligently pursued such curative

actions within the time period specified above, (ii) Borrower at all times dlhgently and

continuously pursues such curatxve actions, and (1u) ‘Borrower 1s not otherw1se in default
- hereunder. : -

_ © I any .assignment; transfer or encumbrance shall be made or deemed tobe
made that is in violation of the provisions of this Agreement.

. - (d)  If, at any time during the term of this Agreement, Borrower shall file in

"any court, pursuant to any statute of either the United States or of any state, a petition in

bankruptcy or .insolvency, or for reorga.mzatxon or arrangement, or for the appointment of a

receiver or trustee of all or any portion of Borrower’s property, including, without limitation, its

leasehold interest in the Property, or if Borrower shall make an assignment for the benefit of its
credltors or petitions for or enters into an arrangement with its credltors

L (e) If at any tlme during the term of this Agreement, there shall be filed
against Borrower in any courts pursuant to any statute of the United States or of any state, a
petition in bankruptcy or insolvency, or for reorganization, or for the appointinent of a receiver .
or trustee of all or a portion of Borrower’s property, and any such proceeding against | Borrower
shall not be dlsmlssed ‘within s1xty (60) days following the commencement thereof

-(t) If any .of Borrower’s assets shall be scized under any levy, 'exeeution,'
attachment or other process of court where the same shall not be vacated or stayed on appeal or
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otherwme W1thm thirty (30) days thereafter, or if any of Borrower 8 assets is sold by judicial sale
and such sale is not vacated, set a31de or stayed on appeal or otherwise w1th1n thn‘ty (30) days
thereafter. .

. (8)  If Borrower defaults under any of the Pro;ect Documents and docs not
cure any such default w1thm any. apphcable notrce, grace and/or cure penods Ll

o @) If CCVI defaults under any of the Thxrd Party Documents and doet not‘ ,
cure any such default within the apphcable notlce and cure penod : .

(@) If the PrOJect farls the Balance Test (deﬁned in Sectlon 23 4 below)

G) If Guarantor defaults under the Guaranty (deﬁned in Sectron 26.2 below) -
or any of the Third Party Documents. .

(&  If Borrower takes any action wh1ch constrtutes a Ma_]or Decxsron pursuant
to Secuon 5.9, without the requrred pnor written consent of Lender.

21.2 Reinedies on Default. -Upon the occurrence of an Event of Default hereinabove
specified: :

: (a) Lender may, subject to the lnmtatrens heremaﬁer set forth, terminate this
Agreement and, peaceably or pursuant to appropriate legal proceedings, exercise any tight or
remedy permitted under the Security Documents. .

(b)  Lender may sue for all sums, charges, payments, costs and expenses due
from Borrower to Lender hereunder either: (i) as they become due under this Agreement, or (ii) .
at Lender’s option, accelerate the maturity and due date of the whole or any part of the
Mezzanine Loan, as well as all other sums, charges, payments, costs and expenses requued to be
paid by Borrower to Lender hereunder, including, without limitation, damages for breach or
default of Borrower’s obligations hereunder in -existence at the time of such acceleration, such
that all sums due and payable under. this Agreement shall, following such acceleration, be treated
" as being and, in fact, be due and payable in advance as of the date of such acceleration. Lender
may then proceed to recover and collect all such unpaid sums so sued for from Borrower by
distress, levy, execution or otherwise. Regardless of which of the foregoing alternative remedies
is chosen by Lender under this subparagraph (b), Lender shall not be under any obligation to
minimize or mitigate Lender’s damages or Borrower’s loss as a result of Borrower’s breach of or -
default under this Agreement. : .

In addition to the remedies hereinabove specified and enumerated, Lender shall have and .
may exercise the right to invoke any other remedies allowed at Jaw orin equity as if the remedies
of re-entry, unlawful detainer proceedings and other remedies were not herein -provided.
Accordingly, the mention in this Agreement of any partlcular remedy shall not preclude Lender
from having or exercising any other remedy at law or in equrty Nothing herein contained shall
be construed as precludmg the Lender from having or exercising such lawful remedies as may be

~ and become necessary in order to preserve the Lender s right or the interest of the Lender in the
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Property and in this Agreement, even before the expiration of any notice periods provided for in
this Agreement, if under the particular circumstances then existing the allowance of such notice
penods will pre_]ud1ce or will endanger the nghts and estate of the Lender in this Agreement.

, Lender may, aﬁer nonce to Boxrower and a reasonable trme to perform after such notice (or. :
' wrthout notice. 1f in Lender s reasonable oplmon, an emergency mvolvu:lg a threat fo. hfe or -

o account and at the expense of Borrower If at any fime. and by reason of such default, Lender is
compelled to pay, or elects to pay, any sum of money or do any act which will require the
payment of any sum of money, or is compelled to incur any expense in the enforcement of its
rights hereunder or otherwise, such sum or sums, together with interest thereon at the highest rate
allowed under the laws of the state in which the Property is located, shall be repaxd to Lender by
Borrower promptly when billed therefor.

21.4 Rrghts Cumulative. The rights and remedies prov1ded and available to Lender in
this Agreement are dlstmct, separate and cumulative remedies, and no one of them, whether or
not exercised by Lender, shall be deemed to be in exclusion of any other.” :

" ARTICLE XXII.
NOTICES

All notices, elections, requests and other communication hereunder shall be in wntmg

and shall be deemed to have been gwen or made when delivered by hand or by overnight courier,

- or five (5) days after deposited in the United States mail, postage prepaid, by registered or

certified mail, return receipt requested or, in the case of notice by telex, facsimile transmission or

other telegraphic communications equipment, when properly transmitted with receipt

acknowledged upon transmission, addressed as follows or to such ‘other address as may be
‘hereafter demgnated in writing by one party to the others:

" If to Lender: " PPF MF 3900 GRACEFIELD ROAD, LLC
c/o Mr. Andrew Bauman
Morgan Stanley/US RE Investing Division
1585 Broadway, Floor 37 .
New York, New York 10036
Phone: (212) 761-4468
Fax: (212) 507-4861

‘With a copy to: Mark Pollak, Esquire
- Wilmer Cutler Pickering Hale and Dorr LLP
100 Light Street, Suite 1300
* Baltimore, Maryland 21202
Phone: (410) 986-2860
Fax: (410) 986-2828..
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Ifto Borrower: ~ Point View Campus II, LLC
-~ . 701 Maiden Choice Lane
Baltimore, Maryland 21228
Attn: - General Counsel
Phone: (410) 737-8864
Fax: (410) 737-8828

or such other address as may be designated by erther party by- written notice to the other Any
notice mailed to the last designated address of any person or patty to which a notice may be or is
required to be delivered pursuant to this Agreement shall not be deemed ineffective if actual .
_ delivery cannot be made due to a change of address of the person or party to which the noticeis .
: dlrected or the failure or refusal of such person or party to accept delivery of the notice.

ARTICLE XX111. ‘
_ADDIT_;ONAL COVENANTS OF BORROWER

23.1° Conduct of Busmess Borrower shall not engage in any business other than the
development of the Project and activities incidental thereto, and shall do or cause to be done all
things necessary to preserve, renew and keep in full force and effect and in good standing its
corporate, limited -partnership, limited liability company or other entity status and existence and
its rights and licenses necessary to conduct such business.

23.2 Addmonal Covenants of Borrower In addition to the other covenants and
representations of Borrower herein and in th1s Agreement, Borrower hereby covenants,
acknowledges and agrees that Borrower shall:

@  [Deleted).

®) Give prompt nothe to Lender of any litigation or any administrative
proceeding involving Borrower, ERC, CCVI, Lender, the Property or the Project .of which
Borrower has notice or actual knowledge and which involves a potential uninsured liability equal L
to or greater than $100,000 or which, in Borrower’s reasonable opinion, may otherwise result in -
any material adverse change in the business, operations, property, prospects, results of operatron
or conditions, financial or otherwise, of Borrower, ERC, CCV1 or the Project. .

23.3 Borrowera Single Purpose Entity. Borrower represents, agrees and warrants that
" Borrower is, and throughout the Term will remain, a Single Purpose Entity as defined, described
.and contemplated on Exhlblt F hereof.

234 Balance Test. At all times during the Term, the Pro_]ect shall satisfy the “Balance
Test” pursuant to the terms of this Section 23.4 and as further defined in Exhibit G. In addition
to any other reports required under this Agreement, Borrower shall prepare (or cause to be
prepared) and fumnish to Lender within 30 days after the end of each calendar quarter, and
promptly upon written request at any time by Lender in connection ‘with the occurrence of a
material adverse event before the end of a calendar quarter, a projection of the Balance Test
computation as of the end of such calendar quarter (or such other date as may be specified by
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Lender) in the foxm attached hereto and made part of Exhibnt G; together with such supporting
and additional information as may be requested by Lender in writing. Such report shall be for
informational purposes only and Lender shall not be bound by any determination made by
Borrower of the Balance Test computation in any such report provided to Lender. The Project
shall be considered to fail the Balance Test upon the determination by Lender, in its reasonable
dlscmtlon, to that effect and the delivery. of notice (a “Balance Test Default Notice?') to
Borrower settmg forth a summary of the computatlon undetlying that detenmnanon. Within ten . -
(10) business days following delivery of such Balance Test Default Notice, Borrawer shall have
the ¢ opportumty to supply documentation demonstrating that the Project satisfies thie Balance Test
which is satisfactory to Lender, in Lender’s sole discretion; provided, however, that such right
shall not apply if the determination by Lender is based on a failure of the Project to satisfy the
‘Balance Test appearing on the face of a Balance Test report provided to Lender under this

~ Section, If, after such 10-business day period, the parties disagree as to whether the Project fails
to satisfy the Balance Test solely because of the projected costs to complete the Project, the final
determination of the projected costs to complete shall be made by -an independent consultant
mutually selected by Lénder and Borrower within five (5) business days following the close of
the prior 10-business day period. ‘The independent third party shall be directed to produce its.
conclusions regarding the costs to complete the Project for purposes of the Balance Test within
30 days of its engagement. If the parties are unable to agree on an acceptzable third party for
resolving their dispute as to costs, or if the dispute regarding the Balance Test cannot otherwise
be resolved by the parties, the final determination shall be made by Lender in the exercise of its
reasonable discretion. Within five (5) business days following any final determination under this
Section 23.4 that the Project fails to satisfy the Balance Test, ERC shall have the right to cure the
out-of-balance condition by making an additional capltal contribution to Borrower of cash, to be
held in the Reserves (as defined in Exhibit G), in such amount as shall cause the Project to
satisfy the Balance Test after such additional cap1ta1 contribution. The failure by Lender to
contest any assumptions used by Borrower in preparing the Balance Test repoxt as of any date
shall not restrict Lender’s right to contest the vahdlty of those assumptlons in applying the
Balance Test as of a later date. .

ARTICLE XXIV.
PREPAYMENT RIGHTS

24.1 Bomower’s Qpﬁo_n to Prepay. Borrower shall have the option to prepay the
Mezzanine Loan (the “Borrower Prepayment Option™), a3 follows:

(@)  Borrower shall exercise its Borrower Prepayment Option hereunder at any
time by giving at least sixty (60) days written notice to Lender of Borrower’s intent to exercise
the Borrower Prepayment Option. :

: ®) The*“ Prepaymeni Price” to be paid by Borrower upon exercise of the
Borrower Prepayment Option, if exercised, shall be determined as follows:

@ If prepayment of the Mezzanine Loan pursuant to the Bomower .
Prepayment Option under this Section 24.1 (the “Optional Prepayment”) occurs prior to the
Make-Whole Deadhne (deﬁned below): the original principal amount of the Mezzanine Loan

29




Case 09-3701_0-sgj11 Claim 39-1 Part 5 Flled 02/26/10 Desc Exhlblt B (Part 2)

. Page 2 of 42

(and all other amounts due thereunder or hereunder), plus the Make-Whole Amount (deﬁned
below) : «

(u) If the Optlonal Prepayment occurs on or aﬁer the Make-Whole'
Deadlme the Prepayment Price shall be equal to the then outstanding principal amount of the .

Mezzanine Loan and all other amounts due to Lender under the Mezzamne Note or this
Agreement. :

(c) The Optlonal Prepayment shall occur on -or before a date whxch is srxty |

(60) days after Lender’s receipt of Borrower’s exercise nonce or at such other time as shall be
mutually acceptable to Lender and Bon‘ower S :

o (d) Th_e Pr._epayment Price shall be paid in cash, by wire transfer to Lender’s
account. S Lo o g

(€)  All expenses incurred by Borrower and/or Lender in connection with
prepayment of the Mezzanine Loan (including Lender’s attorneys’ fees) shall be pald by
Borrower.

- ® Borrower shall be deemed to have exercised and effected the Borrower
-Prepayment Option hereunder, and shall be obligated to pay to Lender the full Prepayment Price
immediately and without offset or credit, in the event that fitle to the Property is transferred or
conveyed to the holder of any mortgage or similar lien or encumbrance or party claiming
thereunder or purchasing at foreclosure thereof, pursuant to an exercise of any purchase option or
foreclosure of any mortgage or other lien or encumbrance to which the Property has been or is
: subjected : : .

For purposes of thls Agreement, “Make-Whole Amount” shall mean, with

respect to any amounts of the original principal amount of the Mezzanine Loan re-paid to Lender
prior to December 31, 2007 (the “Make-Whole Deadline™), an amount equal to such additional
sumh of money, if any, as must be added to such amount so that if such total amount (i.e., such
partial or full repayment of the original principal amount of the Mezzanine Loan (as applicable)
- plus, without duplication, the additional sum of money) were, on such date, used to purchase
" non-callable United States Treasury Securities having matunty dates as close to the Make-Whole
Deadline as possible, such investment would result in the same yield to Lender that Lender
‘would have received had Borrower made all payments of principal and interest on the original
" principal amount of the Mezzanine Loan through the Make-Whole Deadline.

-~ 242 Lender’s Righ to_Exer: :
Option. Lender shall have the absolute nght, but not the obligation, to require Borrowet to

. prepay the Mezzanine Loan in an amount equal to the .original principal amount of the -

Mezzanine Loan plus the Make-Whole Amount, and including any other amounts then due and
owing-to Lender hereunder on any of the followmg dates or upon the occurrence of any of the
following events:

- (a) - at any time from and aﬁer the Make-Whole Deadlme, in the sole and
absolute discretion of Lender; or
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(b) at any time following t.he occurrence of an Event of Default with respeet
to Borrower or a default by Guarantor under the Guaranty (as defined in Section 26.2 below),

' In order to exercise Lender’s right to require prepayment, Lendcr shall deliver to

Borrower and to ERC written notice (the “Exercise Notice”) of such exercise, which notice shall -
state Lender’s cOmputatlon of the applicable prepayment amount due in' full satisfaction of the

: Mezzamne Loan. The givihg. of the Exercise Notice by Lender shall consutute an m'evocable o

' commitment by thie Borrower to prepay the Mezzanine Loas, The prepayment of the Mezzarine - .
Loan pursuant to Lender’s right to require prepayment shall occur-on or before a date which'is
one hundred twenty (120) days after Borrower’s receipt of the Exercise Notice, or at such other
time as shall be mutually acceptable to Lender and Borrower and shall be conducted in
accordance with the provisions of Se_c_tion 24.1. ‘

. 24.3 Rights Subject to Ag;eemen The Borrower Prepayment Option as set forth in

this Article XXTV shall be subject to the payment to Lendet, within the time frames set forth

. above, , as applicable, of all amounts due or payable to Lender pursuant to the termis of this

Agreement. In the event of an early termination of this Agreement, the rights of Borrower to

prepay the Mezzanine Loan under Section 24.1 hereof shall, unless Bomrower has filed or

otherwise becomes subject to any type of bankruptey event or filing, survive only until thirty

(30) days after Borrower’s receipt of notice that this Agreement has been terminated (TIME

.~ BEING OF. THE ESSENCE); provided that Lender’s rights inder Section 24.2 shall survive an

. early termination. of th15 Agreement until the ongmal stated maturity. date of the Mezzamne
Note.

ARTICLEXXV.
ADDITIONAL REQUIREMENTS

25.1 Book Entry System The Lender, actmg solely for this purpose as an agent of
Borrower, shall maintain at one of its offices a -copy of each agreement pursuant to which any
rights to payments, property or other consideration (the “Loan Payments”) hereunder are
transferred or assigned to another person (a “Loan Assignee™) and a register for the recordation
‘of the names and addresses of Lender and any Loan Assignee, and the amount and type of any
Loan Payments owing to, Lender and any Loan Assignee pursuant to the terms hereof from time

-to time (the “Register”); provided, however, in no event will Borrower be obligated to make
Loan Payments to Lender and any Loan Assignee in the aggregate in excess of the Loan
* Payments payable hereunder. The entries in the Register shall be conclusive absent manifest
error, and Borrower, Lender, and each Loan Assignee may treat each person whose name is
. recorded in the Register pursuant to the terms hereof as the owner of the Loan Payments .
* hereunder for all purposes of this Agreement, notwithstanding notice to the contrary. - The
Register shall be available for inspection by the Borrower, Lender and each Loan Assignee, at
any reasonable time and from time to time upon reasonable prior notice. No assignment of any
Loan Payments shall be effective for purposes of this Agreement unless it has been recorded in
the Register as provided in this clause. 1t is intended that this Section 25.1 constitute a “book
entry system” within the meaning of Treasury Regu]atlon Section 1. 871- l4(c)(l)(1)(B) and shall
be mterpreted con51stent1y therewuh.
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_ 252 Future Amendment. Subject to the terms and conditions of the Thn'd Party
Documents and the related agreements executed by Lender, Borrower hereby agrees to amend
this Article XXV from time to time as Lender deems necessary or desirable in order to effectuste .
the intent hereof, provided that the same does not result in any material change in the economic
costs and beneﬁts derived and incurred hereunder, or aﬁ’ect Borrower s ablhty to use, develop,
~' construet or 1mprove the Property : SR 2k

ARTICLEXXVI. B

262 and Yender-Developer A' eement. Lender has entered into this
Agreement in reliance upon {{) the Limited Guaranty and Indemnity Agreement by ERC in favor
of Lender dated as of even date herewith (the “Guaranty™), pursuant to which Guarantor has
provided certain guarantees and indemnities relating to Borrower’s performance of its .
obligations under this Agreement, and (ii) the Lender-Developer Agreement between Guarantor .
and Lender dated of even date herewith, pursuant to which Guarantor grants certain rights to
Lender with respect to the Development Agreement.

- 263" Estoppel Certificates. Borrower shall from time to time, w1thm fifteen (15) days
after request by Lender and without charge,. give a Borrower Estoppel Certificate in the form
attached hereto as Exhibit H and containing such other matters as may be reasonably requested
by Lender to any person, firm.or corporation specified by Lender and certxfymg as to the
accuracy of statements as set forth therem.

26.4 Brokerage. Lender and Borrower‘hereby represent and warrant to each other that .
- they have not éngaged, employed or utilized the services of any business or real estate brokers,
salesmen, agents or finders in the initiation, negotiation or consummation of the business and
loan transaction reflected in this Agreement. On the basis of such representation and warranty,
ceach party shall and hereby agrees to mdemmfy and save and hold the other party harmless from
and against the payment of any commissions or fees to or claims for commissions or fees by any
"real estate or business broker, salesman, agent or finder resulting from or arising out of any
actions taken or agreements made by them with respect to the busmess and rea.l estate transaction
reflected in this Agreement. :

26.5 - No Partnership or Joint Venture Lender shall not, by vutue of this Agreement, ‘
in any way or for any purpose, be deemed to be a partner of Borrower in the ‘conduct of
Borrower’s business ‘upon,’ within or from the Property or otherwise, or a Jomt venturer or a
member of a joint enterprlse with Borrower. -

_ 26.6 Entire Ag;eement. This Agreement contalns the entire agreement between the
parties and, except as otherwise provided herein, -can only be changed, modified, amended ot
terminated by an instrument in writing executed by the parties. It is mutually acknowledged and
agreed by Lender and Borrower that there are no verbal agreements, representations, warranties
or other’ understandmgs affecting the same, and that Borrower hereby ‘waives, as a material part

32




Case 09-37010-sgj11- Claim 39- 1Part5 Flled 02/26/10 Desc Exhibit B (Part 2)
S Page 5 of 42

of the consideration hereof, all claims against Lender for rescission, damages or any other form
of relief by reason of any alleged covenant, warranty, representation, agreement or understanding
not contained in this Agreement. This Agreement shall not be changed, amended or modified
exceptby a: wntten mstrument executed by Lender and Borrower

267 Walver No release, discharge or walver “of . any prov1s10n hereof sha]l be
‘ enforceable against or bmdmg upon Lender or Borrower unless in writing and executed by -

Lender or Borrower, as the case may be. Neithier the failure of Lender or Borrower to insist upon-

a strict performarice of any of the terms, provisions, covenants, agreements and conditions -
. hereof, nor the acceptance of any sums by Lender with knowledge of a breach of this Agreement'

by Borrower in the performance of its obligations hereunder, shall be deemed a waiver of any

- rights or remedies that Lender or Borrower may have or a waiver of any subsequent breach or -

default in any of such terms, provmons, covenants, agreements and condmons

26.8 Time. Timeis of the essence in every particular of this Agreernent, including,’
W1thout hrmtauon, obhgatlons for the payment of money.

269 Costs and Attomey s Fees. If either party shall bring an action to recover any
sum due hereunder, or for any breach hereunder, and shall obtain a judgment or decree in its
favor, the court may award to-such prevailing party its reasonable costs and reasonable attomeys’
fees, specifically including reasonable attorneys’ fees incurred in connection with any appeals

~ (whether or not taxable as such by law) Lender shall also be entitled to recover its reasonable
attorneys’ fees and costs incurred in any bankruptcy action filed by or against Borrower, '
including, without limitation, those incurred in seeking relief from the automatic stay, in dealmg
with the assumption or rejection of this Agreement, in any adversary proceedmg, and in the
- preparation and ﬁlmg of any proof of claim. .

26. 10 Cagtlons and Headmgg ’I‘he captlons and headmgs in this Agreement have been
inserted herein only as a matter of convenience and for reference and in no way define, limit or
describe the scope or mtent of, or otherwise affect, the provisions of this Agreement.

S 2611 Severabllxg If any provision of this Agreement shall be deemed to be invalid, it
shall be considered deleted therefrom and shall not mvahdate the remaining provisions of thxs
‘ Agreement.

. 26.12 Successors and ‘Assigns. The agreements terms, provisions, covenants ‘and
conditions contained in this Agreement shall be binding upon and inure to the benefit of Lender
and Borrower and, to the extent permitted herein, their respective successors and assrgns

26.13 Applicable Law. ‘This Agreement shall be govemed by, .and construed in
accordance with, the laws of the state in which the Property is located. -

26.14 Waiver of Jury Trial. BORROWER AND LENDER HEREBY KNOWINGLY,
VOLUNTARILY AND INTENTIONALLY WAIVE THE RIGHT EITHER OF THEM OR

- THEIR HEIRS, PERSONAL REPRESENTATIVES, SUCCESSORS OR ASSIGNS MAY
HAVE TO A TRIAL BY JURY IN RESPECT TO ANY LIT IGATION "ARISING OUT OF,

- 33
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UNDER OR IN CONNECTION WITH THIS AGREEMENT OR ANY AGREEMENT

CONTEMPLATED TO -BE EXECUTED IN CONJUNCTION HEREWITH, OR ANY

COURSE OF CONDUCT, COURSE OF DEALING, STATEMENTS (WHETHER VERBAL
. OR "WRITTEN) OR ACT IONS OF ANY PARTY. THIS PROVISION IS A MATERIAL
' ‘D‘IDUCEMENTTO LENDBR’S ACCEPTING THIS AGREEMENT :

apphcable usury law Lender shall not at. any time be enutled to charge, recelve, or collect, and
Lender shall not be deemned to have contracted for, charged, or recejved, as interest on the
principal indebtedness outstanding hereby, any amount in excess of the maximum amount to be
contracted for, charged or received by applicable law, and in the event the Lender ever charges, -
receives, or collects as interest any such excess, such excess shall be cancelled if charged but not
received or collected, or be deemed partial payment of the principal indebtedness evidenced
hereby if received or collected, and if such excess has been received or collected and the
principal shall have been paid in full, all such excess interest shall forthwith be refunded to
Borrower. The term “applicable law,” as used herein, shall mean the laws of the State of New

~ ARTICLE XXVII-

Notvnthstandmg any provision of this Agreement to the contrary, to the extent that this
- Agreement requires or otherwise obligates Borrower to enforce or require any performance by
CCVI with respect to the Project or otherwise, Lender hereby acknowledges and agrees that
Borrower’s obligation of enforcement pursuant to this Agreement shall be limited by Borrower's
. contractual rights and powers to enforce or otherwise compel such performance by CCVI either
pursuant to the PRA, the as51gnment of any of such nghts or powers to Borrower, or otherwise.

f[REMAINDER OF PAGE INTENTIONALLY LEFT BLANK]
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IN WITNESS ‘WHEREOF, Lender and Borrower have caused this Agreement to be duly
executed.on or as of the day and year first above wntten, :

" BORROWER:
" POINT VIEW CAMPUS II, LLC,
a Maryland limited liability company

EncksonRetlrementCo:: nities, LLC a-

By:

. By:

Name GeraldF Doherty
Title: Executlve Vice P es1d '

[Signatures continue on Jollowing page.}
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LENDER:

_PPF MF 3900 GRACEFIELD ROAD LLC
a Delaware linited habllxty company :

" By PPFMultifamily, LLC, aDelaware hrmted habxlxty company, I

~its sole member

- By; . PPFOP,LP, aDelawarc lnmted partnershlp,
its sole member

‘By: 'PPFOPGP, LLC, a Delaware limited hablhty
© company, 1ts general partner

'.,By:

Prime Property ‘Fund, LLC a Delaware

' limited liability company, its sole member **

rgan Stanley Rf:al Estate Advxsor. Inc.,

By: "&' LrmA (SEAL)

Name: ,Andréw Bauman

By:

. Title: Its Authorized Signatory

36
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_ Afgreciment
Authority
Balance Test
Balance Test Defau]t Notlce

- IBonds .
Bond Loan Documents
Borrower

Borrower Prepayment Option -

CCRC

. CCVI

CCVI Mortgage
CCVI'Note
Cedar Crest -
" CERCLA _
Collateral Documents
Community Loan ‘
Community Loan Agreement
Community Loan Documents
Community Loan Mortgage
Community Note
Developer
* Development Agreement
Development Plan
Disclosed Claims .
Disbursement Agreement
' Entrance Deposits

- Environmental Requirements

ERC

ERISA A

~ Event of Default

* Exercise Notice
General Contract

 Group

Group Interest

Guarantor

Guaranty

- Hazardous Materials
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SCHEDULE A

DEFINED TERMS

Section 11.1 .

‘Opening Paragraph
- Recitals - C(iii)

Section 23.4 .
Section23.4

" Recitals— D(v)
" Recitals — D(vi)

Opening Paragraph

‘Section 24.1 -

Recitals - A
Recitals - B(i)

Recitals-D

Recitals-D
Recitals - A
Section 18.16(a)
Recitals — C(iii)
Recitals — C(i)
Recitals — C(i)
Recitals - C(i)
Recitals - C(i)
Recitals — C(i)
Recitals - C(ii)
Recitals - B
Recitals —E
Section 18.4
Recitals - D(vi)
Recitals — B(iii)

. 18.16(b)

Recitals — C(ii)
Section 5.9(h)
Section 21.1
Section 24.2
Section 11.2(c)
Recitals — D(ii)
Recitals — D(ii)
Recitals — C(ii)
Section 26.2

Section 18.16(a).
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Lender

" Letter of Credit' -
. Letter of Credit Agreement ,

Loan Assignee
Loan Payments

~ LOC Documents
'LOC Guaranty - Lt
Lockbox Account Agreement

Major Decisions -
Make-Whole Amount

 Master Lease '

Mezzanine Loan -

- ‘Mezzanine Note _

Monthly Fees
Notice of - Commencement -

" Optional Prepayment

Original Bonds
Original Bond Loan

-Original Bond Loan Agreement

Original Bond Loan Documents

 Original Bond Mortgage

Original Development Agreement
Original Trustee

‘Original Trust Indenture

Permitted Exceptlons :

“Phase

Phase Plans

PRA L

PRA Purchase Pnce
Prepayment Price

Project

Project Budget

Project Documents

Project Loans

Property

Purchase Deposit

Purchase Deposit Guaranty
Purchase. Deposit Mortgage
Purchase Option Agreement
Purchase Option Doeuments
PVC

PVC Assignment
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Opening Paragraph - B

Recitals - D(vi)
Recitals - D(vi)

- Section 25.1

Section25.1. .
Recitals — D(vi)

Recitals - D(vi)
, ‘Recxtals C@v)

Section 5.9

‘Section24.1(f) -

Section 24.1(f)

. Recitals—B(i)

Recitals - F
Recitals-F
Recitals — Biii)
Section 15.4

Section 24.1(b)(i) .

Recitals — C(iii)
Recitals — C(iii)

© Recitals — C(iii) .

Recitals ~ CJ(i)

. Recitals — C(ii)
 Recitals - B(i)

Recitals — C(jii)

‘Recitals — C(i)

Section 5.6

. Section 11.2(a)

Section 5.7
Recitals — D(ii) -
“Recitals — D(ii)

~ Section24.1(b)

Recitals - A
Recitals-E -
‘Section 5.1
Section 5.7
Recitals - A

* Recitals ~ C(ii)

Recitals - C(ii)
Recitals — C(ii)
Recitals — C(ii)
Recitals — C(ii)
Recitals - A :
Recitals— C(ii)
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PVC Member Interest
Qualified Transferee
RCRA

‘ Reﬁmdmg Bonds

A Reﬁmdm_g Bonds Indenture

Refundmg Trustee
Register

Residence and Care Agreement
Residents

Security Documents
Senior Lender .
Single Purpose Entlty
SLLP '

TAB Summary

Tax

Taxes

Taxable

Tax Return

- Term

Third Paxty Documents

' Tr_ansact:on Documents
Unit or Units
Working Capital Loan -
Working Capital Loan Agreement
Working Capital Loan Documents
Working Capital Mortgage

. Working Capital Promissory Note

~ Recitals —
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Recitals ~ D(i)
Section 18.16(a)
Recitals ~D(v)
Recitals — D(v)

- Recitals—D(v)
~ Recitals~D(v).
 Recitals-D(v). -

Section25.1 -
Recitals B(lii)
Recitals ~ B(iii)

" Recitals - D(j)
- Section 1.1(a)
* Recitals - D(vi)

Section 23.3
Recitals — D(ii)
Section 5.8 .
Section 18.13
Section 18.13
Section 18.13
.Section 18.13

- Section 1.1(b) -
~ Section 20.1

*Section 18.1 |
~ Recitals- A
CGv) . -

Recitals —
Recitals —C(iv)
Recitals — C(iv)
Recitals — C(iv) -

- C(iv)
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C-05-000447 OT, is cutrently pending in the Circuit Court of Baltlmore County, Marylaixd. An? .
. ,Answer has been ﬁled on behalf of all ERC defendants p .

: The case arises out of alleged carbon monoxide poisoning of thie Plaintiff wh11e he was
performing services for an outside consultant at Oak Crest Village. The Plaintiff alleges
permanent brain damage and loss of concentratlon and memory. Damages have been requested

~ in the amount of $20,000,000. : )

The claim is covered by insurance carried by Erickson (subJect to a $50,000 deducuble) X

Plaintiff’s attorney is not pushing case forward and is allowing Defendants time to investigate

- construction or manufacture concerns. Additional parties such as architect, HVAC contractor
may be brought into case. The mediation is scheduled to be held by 3/31/07.

40
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1. Phase 1 Envxronmental Slte Assessment Report by ATC Environmental Inc prepared fqr
_ Senior Campus L1vmg, dated November, 1996, Pro;ect No 13669-0006. .

Retlrement commumues dated September28 2008, ATC PrOJect No. 68 22032 ooos D
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. EXHIBITA
LEGAL DESCRIPTION

(SEE ATTACHED).
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‘LEGAL DESCRIPTION OF LOT 1, BLOCK 153.01,. AS SUBDIVIDED AND CONSOLIDATED,
TOWNSHIP OF PEQUANNOCK, MORRIS COUNTY, NEW JERSEY

A TRACT OF LAND KNOWN AND DESIGNATED AS LOT 1, BLOCK 153. 01 LOCATED IN 'I’HE
TOWNSHIP OF PEQU?\NNOCK, MORRIS COUNTY, NEW JERSEY AND AS SHOWN ON A CERTAIN '
MAP ENTITLED, “MINGR SUBDIVISION PLAN FINAL SITE PLAN PHASE I FOR CEDAR CREST
VILLAGE, BLOCK 153.01 LOTS 1,3 AND 7, BLOCK 154.01 LOT 21, BLOCK 156.01 LOT
1, PEQUANNOCK TOWNSHIP, MORRIS COUNTY, NJ*% PREPARED BY SCHOOR DEPALMA, DATED
MARCH 7, 2000 AND BEING MORE PARTICULARLY DESCRIBED AS FOLLOWS:

BEGINNING AT A POINT IN COTLUSS ROAD (33 FEET WIDE RIGHT-OF WAY PER TAX MAP)
AT THE INTERSECTION OF THE BOROUGH OF KINNELON - PEQUANNOCK TOWNSHIP
MUNICIPAL BOUNDARY LINE AND THE BOROUGH OF RIVERDALE PEQUANNOCK TOWNSHIP
MUNICIPAL BOUNDARY LINE AS SHOWN ON THE AFORESAID MINOR SUBDIVISION PLAN AND
A MAP ENTITLED "BOUNDARY SURVEY LOT8 1,3 AND 7, BLOCK 153.01, LOT 21 BLOCK
154.01, LOT 1 BLOCK 156.01, TOWNSHIP OF PEQUANNOCK, MORRIS COUNTY, NJ,*
) : ‘PREPARED BY KELLER & KIRKPATRICK, INC., DATED MARCH 10, 1997, LAgT REVISED
et . JUNE 5, 1997 AND RUNNING; THENCE,

X. ALONG A LINE THROUGH SAID COTLUSS ROAD AND ALONG THE SOUTHERLY LINE OF
LOT 7, BLOCK 38, AND ALONG THE MUNICIPAL LINE DIVIDING OF THE BOROUGH OF
RIVERDALE AND THE TOWNSHIP OF PEQUANNOCK AS -SHOWN ON .SATD MINOR SUBDIVISION'
PLAN AND AS .SHOWN ON SAID ‘BOUNDARY SURVEY, SOUTH 64 DEGREES 51 MINUTES 14
SECONDS EAST, . 565.06 FBBTI THENCE,

- 2. LEAVING SATD MUNICIPAL LINE, SO"I’I 14 DEGREES 42 MINU'I'ES 28 SECONDS WEST,
11. $7 FEET; THENCE, .

3. SOUTH 84 DEGREES 05 MINUTES 42 SECONDS EAST, 34.52 FEET TO A POINT ON
SAID MUNICIPAL LINE; THENCE

4, ALONG SAID MUNICIPAL LINE, SOUTH 64 DEGREES 51 MINUTES 14 SECONDS EAST,
116.04 FEET; THENCE,

$. LEAVING SAID MUNICIPAL LINE AND ALONG THE ‘WESTERLY ‘LINE OF LOT 2, BLOCK
153.01, SOUTH 14 DEGREES 42 MINUTES 28 SECONDS WEST, 53.56 FEET; THENCE

6. AIJONG A SOUTHERLY LINE OF SAID I:OT 2, SOU‘I‘H 1] DEGREES 36 MINUTEB 39
SECONDS EAST, 1,124.82 FEET; THENCE,

7. ALONG AN EASTERLY LINE OF SAID LO'I‘ 2, AND PARTLY ALONG THE NEWLY

ESTABLISHED LINE DIVIDING THE TOWNSHIP .OF PEQUANNOCK AND THE BOROUGH OF
RIVERDALE, NORTH 02 DEGREES 17 MINUTES 19 SECONDS WEST, 521,28 FEET TO A’
POINT IN THE SOU‘I'HERLY SIDELINE OF RELOCATED COTLUSS ROAD (62 FOOT WIDB

e’
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8.., ALONG SAID RELOCATED COTLUSS ROAD SOUTHERLY SIDELINE, NOR‘L‘R 73 DEGREBQ 07
MINUTES 54 SECONDS EAST, 265.66 FEET THENCE, '

.9} ALONG THE SAMB, ORTH 71 DEGREES 00 MINUTES 54 SBCONDS EAST, 44.13 FBBT;

10. LEAVING sam RELOCATED COTLUSS ROAD SIDELINE AND STILL ALONG THE NEWLY
ESTABLISHED LINE DIVIDING THE TOWNSHIP OF PEQUANNOCK AND THE BOROUGH OF
RIVERDALE AND ALONG THE SOUTHWESTERLY LINE OF LOT S IN BLOCK 38 IN THE
BOROUGH OF RIVERDALE, SOUTH 37 DEGREES 24 MINUTES 25 SECONDS EAST, .156:83
FEET TO THE soumwss'rmv CORNER OF SAID IOT Sj THENCE,

11. ALONG THE SOUTHERLY LINE OF SBAID 10T 5, NORTH 70 DEGREES 15 MINUTBB 35
SECONDS EAST, 174.40 FEET TO A POINT IN THE WESTERIJY SIDELINE OF AQUEDUCT
ROAD (50 ‘FOOT WIDE- RIGHT—OF WAY) ; THENCE. ' .

12. ALONG SAID WESTERLY SIDELINE, SOUTH 46 DEGREBS 40 MINUTES ‘25 BECONDS
EAST, 17.68 FEET; THENCE, :

Ced 13. ALONG THE SAME, SOU'I‘K 13 DEGREES 3% MINUTES S5 SECONDS EAST, 319. 98

' FEET; THENCB, . _ . :

14. . ALONG THE SAME, . SOUTH 26 DEGREES 05 MINUTES 45 SECONDS 81\8'1‘, 208.08
FEET 'IO A POINT IN THE SOUTHERLY TERMINUS OF SAID AQUEDUCT ROAD; THENCE,

15, ALONG ‘SAID SOUTHERLY TERMINUS AND ALONG THE SOUTHERLY LINE OF LOT 3.15
" IN BLOCK 38 IN THB ‘BOROUGH OF RIVERDALE NORTH 76 DEGREES 18 MINUTES 35
SECONDS EAST, 234.921 FEET TO A POINT IN THE SOUTHERLY LINE OF LOT 3.12 IN

SAID BDOCK 38; THENCE,

16. ALONG SAID SOUTHERLY LINE AND ALONG THE SOUTHERLY LINE OF LOT 3.11 IN
BLOCK 38, NORTH 76 DEGREES 17 MINUTES 45 SECONDS EAST, 388.33 FEET TO A POINT
IN THE WESTERLY LINE IN LOT 2 IN BLOCK 37 OF THE BOROUGH OF RIVERDALE; THENCE

“

17. ALONG SAID WESTERLY LINE, SOUTH 17 DEGREES 17 MINUTES §5 SECONDS WBST,
192.92 FEET TO THE SOUTHWESTERLY .CORNER OF SAID LOT 2 THENCE,

8. A.LONG ‘THE SOUTHERLY LINE OF SAID LOT 2, SOUTH 63 DEGREES §7 MINU‘I‘ES oS
‘SECONDS EAST, 292.38 FEET} THENCE, .

19. SOUTH 18 DEGREES 05 MINUTES 0% SECONDS WEST, 300.43 FEET TO THE.
NORTHEASTERLY CORNER OF LOT 13 IN BLOCK 153.01 IN THE TOWNSHIP OF PEQUANNOCK;

THENCE,
20. ALONG THE NORTHERLY LINE OF SAID LOT 13, NORTH 65 DEGRERS 07 MINUTES 26

' Page A2 - 2
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21 ALONG A WESTERLY LINE OF DOT 13, BLOCK 153. 01, SOUTH 23 DEGREES 03
MINUTES 11" SECONDS WEST. 666.34 FEET} THENCE, -

22. ALONG A SOUTHERLY LINE OF SATD LOT 13, SOUTH 66 DEGREES 2§ MINUTBS 19
' SBECONDS EAST, 50 00 FEET, 'I'HENCE, -

. 23, ALONG A WESTERLY LINB OF SATID LOT 13, SOUTR 24 DEGREES 06 MINUTEB 11
SECONDS WEST 164.66 FEET; THENCE, : ' .

-.24. ALONG A NORTHERLY LINE OF LOT 6, BLOCK 153.01, NORTH 78 DEGREES 43
MINUTES 06 SECONDS WBST, 125.13 FEET; THENCE,

25. ALONG A WESTERLY LINE OF SAID LOT 6, SOUTH 23 DEGREES 49 MINU‘I‘EB 56
SECONDS WEST, 970.01 FEET; THENCE,

26. ALONG A NORTH’ERLY LINE OF SAID LOT 6, NORTH 87 DEGREES 41 MINUTES S8
SECONDS WEST, 523.45 FEET TO A CORNER OF LAND COMMON TO SAID, LOT 6 AND SAID

. .LOT 1, BLOCK 153.01 AND IOT 21, BLOCK 154 01 AS SHOWN ON SAID MINOR
SUBDIVISION PLAN; THENCE,

B .
Y’

27, ADONG A LOT LINE COMMON -TO. SAID LOT8 1 AND 21 AS SHOWN ON SAID MINOR
SUBDIVISION PLAN SOUTH 18 DEGREES 57 MINUTES 06 SECONDS WEST, 177.70 FES';‘:

THENCE,

© 28. ALONG THE SAME, SOUTH 56 DEGREES 57 MINU'I’ES 23 SECONDS WEST, 726. 71
FEET; THENCE

29. ALONG THE SAME, NOR’I‘H 29 DEGREES 56 MINUTES 53 SECONDS WEST, 446.76
- FEET; THENCE, .

30. ALONG THE SAME NORTH 09 DEGREES 30 MINUTES 36 SECONDS WES'I.‘, 669 33
FEET; THENCE, .

31. ALONG 'I‘H.E SAME, NORTH 59 DEGREES 49 MINUTES 04 SECONDS WEST, 555.38
FEET TO ‘THE POINT IN THE MUNICIPAL LINE DIVIDING THE BOROUGH OF KINNELON AND
THE TOWNSHIP OF PEQUANNOC.K AS SHOWN ON THE. AFORBSAID MINOR SUBDIVISION PI:BN)

THENCE,

. 32, ALONG SAID MUNICIPAL LINE, NORTH 02 DEGREES 18 MINUTES 59 sBcoNus WEST,
' " 462.99 FEET; -.mmcs,

33. ALONG THE SAME, NORTH 02 DEGREES 13 MINUTEB 15 SBCONDS WEST, 89.33 FEET;
THENCE, .

3¢.  LEAVING SAID MUNICIPAL LINE AND ALONG A LOT LINE COMMON TO SAID LOT 1
AND IJOT 22, BLOCK 153 01, NORTH 24 DEGREES 55 MINUTES 58 SECONDS EBST 129.01

s
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FEBT 'I'HENCB.

35. ALONG THE SAME, NORTH 64 DEGREES 04 MINUTES 02 SECONDS WEST, 66 78 FEET
TO A POINT IN SAID MUNICIPAL LINE; Tuzncz,

36. ALONG SAID MUNICIPAL LINE NORTH 02 DEGREES 13 MINUTES 15 SECONDS WEST,
-1,521.58 FEET TO THE POINT AND PLACE OF BEGINNING.

CONTAINING 6,236,196 SQUARE FEBT / 143,1634 ACRES OF LAND AS DESCRIBED
HEREIN,

SURVEY TRACT TWO

DESCRIPTION OF SURVEY TRACT TWO BEING A PORTION OF FORMER LOT 3.27 IN BLOCK
38 IN THE BOROUGH OF RIVERDALE, NOW SITUATED IN THE TOWNSHIP OF PEQUANNOCK,
COUNTY OF MORRIS AND STATE OF NEW JERSEY, MORE PARTICULARLY DESCRIBED AS
FOLLOWS:

BEGINNING AT A POINT IN THE NEWLY CREATED SOUTHERLY SIDELINE OF NEW JERSEY . -
STATE HIGHWAY ROUTE 23 (SIXTY-SEVEN FEET FROM CENTERLINE), SAID POINT BEING
DISTANT SEVEN AND THREER ‘HUNDREDTHS (7.03‘) FEET ON A COURSE -OF SOUTH IWO
DEGREES, SEVENTEEN MINUTES NINETEEN SECONDS EAST (8 02 DEGREES 17 MINUTES 19
SECONDS E) ALONG THE NEXT-TO-LAST COURSE AS DESCRIBED IN MORRIS' COUNTY DERD
BOOK 2081, PAGE 309 FROM THE LAST CORNER AS DESCRIBED IN SAID DEED; RUNNING
‘THENCR . ’

1, )ALONG SAID NEWLY CREATED SOUTHERLY SIDELINE OF NEW JERSEY STATEROUTB 23,
ALSO BEING THE NEWLY RELOCATED MUNICIPAL BOUNDARY LINE
BETWEEN THE TOWNSHIP OF PEQUANNOCK AND THE BOROUGH OF RIVERDALE, AND ALONG A
CURVE TO THE LEFT HAVING A RADIUS OF ONE THOUSAND FOUR HUNDRED NINETY-NINE
AND THIRTY-SEVEN HUNDREDTHS (1,499.37‘) FEET, AN ARC LENGTH OF SIXTY-FIVE AND
SIXTY-THREE HUNDREDTHS (65.63') FEET, A CENTRAL ANGLE OF TWO DEGREES, THIRTY
MINUTES, TWENTY-NINE SECONDS (02 DEGREES 30 MINUTES 29 SECONDS), AND A CHORD
BEARING SOUTH EIGHTY-SEVENDEGREES, FIFTY-EIGHT MINUTES, FOURTEEN SECONDS
EAST (S 87 DEGREES 58 MINUTES 14 SECONDS 'R}, A CHORD DISTANCE OF SIXTY-FIVE
AND SIXTY-THREE HUNDREDTHS (65.63¢) FEET TO A POINT IN THE .EXISTING
SOUTHERLY THIRTY-THREE FOOT (33') WIDE RIGHT-OF-WAY OF COTLUSS ROAD; THENCE

" 2.)ALONG THE SAME, SOUTH FIFTY-SIX DEGREES, THIRTY-FIVE MINUTES, ZERO SECONDS
EAST (8 56 DEGREES 35 MINUTES 00 SECONDS B), FORTY-FIVE AND EIGHTY THREE
HUNDREDTHS (45.83¢) FEET TO AN ANGLE POINT; THENCE

3.)STTLL ALONG SAME, SOUTH .SEVENTY-EIGHT DEGREES, FIFTEEN MINUTES, FORTY-ONE
SECONDS EAST (8 78 DEGREES 15 MINUTES 41 SECONDS E), ONE HUNDRED EIGHT AND
THIRTY-SEVEN HUNDREDTHS (108.37‘) FEET TO A POINT IN THE NEWLY CREATED :
NORTHERLY SIDELINE OF RELOCATED COTLUSS ROAD AS SHOWN ON MAPS ENTITLED °“NEW
JERSEY DEPARTMENT OF TRANSPORTATION GENERAL PROPERTY PARCEL MAP, ROUTE 23
(1953) - SECTION 3¢ DATED OCTOBER, 1986, SHEETS ‘1 THROUGH 6 OF 27; THENCB
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4 )ALONG snm SIDELINE, sou'm szvmmr 'rmuzs DEGREES, ssvm MINDTBs, :
FIFTY-FOUR. SECONDS WEST (8 73 DEGREES 07 MINUTES 54 SECONDE W), TWO HUNDRED
FOURTEEN AND SEVENTY-ONE HUNDREDTHS (214.71‘) FEET TO A POINT IN THE
AFOREMENTIONED NEXT -TO-LAST cormsn As DESCRIBED IN MORRIS COUNTY DEED -BOOK

' ‘BE_TWEEN THE mWNSHIP oF PEQUAN_NOCK AND THE BOROUGH OF RIVERDALE; THENCE

5.)ALONG THE SAME, NORTH TWO DEGREES, SEVENTEEN MINUTES, NINETEENSECONDS WEST
(N 02 DEGREES 17 MINUTES 19 SECONDS W), ONE HUNDRED TWELVE AND ONE HUNDREDTH
(112.01°) FEET TO THE POINT AND PLACE OF BEGINNING.

SAID SURVEY 'I'RACT THO CONTAINING AN AREA OF 12 087 SQUARE FEET OR 0. 2775
ACRES OF TAND, MORE OR LEBS. .

SURVEY TRACT THRRB

‘DESCRIPTION OF SU’RVEY TRACT THREE, BEING FORMERLY KNOWN AS TAX LOT 1 IN BLOCK

39, AS SHOWN ON THE TAX MAP OF THE BOROUGH OF RIVERDALE, NOW SITUATED IN THE
TOWNSHIP -OF PEQUANNOCK, COUNTY OF MORRIS, AND STATE OF NEW JERSEY, MORB
PARTICULARLY DBSCRIBED AS FOLLOWS: .

‘BEG_INNI,NG AT A POINT IN THE NEWLY CREATED SOUTHERLY ‘-SIDEL'._'IN:E OF NEW JERSBY

STATE HIGHWAY ROUTE 23 (SIXTY-SEVEN FEET FROM CENTERLINE), SAID POINT BEING -
DISTANT SEVEN AND ZERO HUNDREDTHS (7.00’) FEET ON A COURSE OF SOUTH 8IX
DEGREES, NINETEEN MINUTES, FORTY-FIVE SECONDS EAST (8 06 DEGREES. 19 MINUTES

45 SECONDS E) FROM THE BEGINNING CORNER AS. DESCRIB IN MORRIS COUNTY DEED

BOOK 2081, PAGE 309, RUNNING; THENCE

l.)'ALON.G'THE NEWLY RELOC:ATED MUNICIPAL BOUNDARY LINE BETWEEN THE TOWNSHIP OF

- PEQUANNOCK AND THE BOROUGH OF RIVERDALE, BEING THE FIRST (1ST) COURSE AS

'DESCRIBED IN SAID MORRIS COUNTY DEED BOOK 2081, PAGE 309, SOUTH SIX DEGREES,
NINETEEN MINUTES, FORTY-FIVE SECONDS ERST (§ 06 DEGREES 19 MINUTES 45 ‘SECONDS
E), THIRTY-EIGHT AND THIRTY-FIVE HUNDREDTHS (38.35') FEET TO A POINT IN THE
NEWLY CREATED NORTHERLY RIGHT-OF-WAY LINE OF RELOCATED COTLUSS ROAD, AS
SHOWN ON MAPS. ENTITLED "A NEW JERSEY DEPARTMENT OF TRANSPORTATION GENERAL
PROPERTY PARCEL MAP, ROUTE 23 (1953) - SECTION 3* DATED OCTOBER, 1986,
SHEETS 1 THROUGH 6 OF 27; THENCE S : .

2.)YALONG SAID RIGHT-OF-WAY LINE, SOUTH SEVENTY-FIVE DEGREES, THIRTY-FIVE
MINUTES, THIRTY-ONE SECONDS WEST (S 75 DEGREES 35 MINUTES 31 SECONDS W),
THIRTEEN AND EIGHTY-THREE HUNDREDTHS (13.83‘) FEET TO A POINT IN THE

‘EXISTING NORTHERLY THIRTY-THREE FOOT (33') WIDE RIGHT-OF-WAY LINE OF CO'I‘LUSS
" ROAD; THENCE ’

3. )ALONG SAME, NORTH SEVENTY-EIGHT DEGREES, FIFTEEN MINUTES FORTY-ONE
SECONDS WEST (N 78 DEGREES 15 MINUTES 41 SECONDS W), ONE HUNDRED FORTY-ONE

. AND SIXTY-SEVEN HUNDREDTHS (141.67°) FEET TO A POINT IN THE AF_'OREMENTIONE)
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SOU‘I’HERLY SIDELINB OF NEW JERSEY STA’I‘E BIGHWAY ROUTE 23; THENCQ

4. )ALO'NG SAME, ANDALONG ACURVE 70 'I'HE ‘LEFT HAVING A RADIUS OF ONB TBOUSAND

FOUR HUNDRED NINETY-NINE AND THIRTY-SEVEN HUNDREDTHS (1, 499.37') FEET, AN ARC
LENGTH OF ONE HUNDRED FORTY-EIGHT AND FORTY-EIGHT HUNDREDTHS (148.48/) FEET, )
A CENTRAL ANGLE :OF FIVE DEGREES, FORTY MINUTES, TWENTY-SIX SECONDS (05 -

" DEGREES 40 MINUTES 26 SECONDS), AND A CHORD BEARING NORTH EIGHTY-FIVE

DEGREES, FOUR MINUTES, THIRTY-EIGHT SECONDS EAST (N 65 DEGREES 04 MINUTES 38
SECONDS E), A CHORD DISTANCE OF ONE HUNDRED FORTY-EIGRT AND FORTY-TWO :
HUNDREDTHS (148.42‘} FEET TO 'rm'z pom'r AND PLACE OF BEGINNING. .

SAID SURVEY TRACT THREE CONTAINING AN AREA OF 3, 094 SQUARE FEET OR 0.0710

ACRES OF LAND, MORE OR LESS.

TOGETHER WITH THE RIGHTS TO A 20 FOOT WIDE SANITARY SEWER EASEMENT ..
LOCATED IN LOT 21, BLOCK 154.01, PEQUANNOCK TOWNSHIP A8 RESERVED ‘IN DEED .

DATED JUNE 5, 2000, FROM POINT VIEW CAMPUS, LIC (GRANTOR) TO THE TOWNSHIP OF
PEQUANNOCK (GRANTEE) RECORDED IN THE MORRIS COUNTY CLERKS OFFICE ON AUGUSYT 4;

2000, IN DEED BOOK 5225, PAGE 79, BEING DESCRIBED AS FOLLOWS;

LEGAL DESCRIPTION OF.A 20-FOOT WIDE SANITARY SEWER EASEMENT LOCATED IN ID‘P

21, BLOCK 154.01 TOWNSHIP OF PEQUANNOCK MORRIS COUNTY, ‘NEW JERSEY

A PARCEL ‘OF LAND DESCRIBED HEREIN AS A 2;,0~:F_00T, WIDE SANITARY SEWER EASEMENT

"LOCATED IN LOT 21, ROCK 154.01 IN THE TOWNSHIP OF PEQUANNOCK, MORRIS COUNTY,

NEW JERSEY, AS SHOWN ON A CERTAIN MAP ENTITLED, *MINOR SUBDIVISION PLAN

‘FINAL SITE PLAN PHASE I FOR CEDAR CREST VILLAGE, BLOCK 153,01 LOTS 1,3 AND_

7, BLOCK 154.01 LOT 21, BLOCK 156.01 LOT 1, PEQUANNOCK TOWNSHIP, MORRIS )
COUNTY, NJ®* PREPARED BY SCHOOR DEPALMA, DATED MARCH 7, 2000 AND BEING MORE

: PARTICULARLY "‘DESCRIBED AS FOLLOWS:

BEGINNING AT A POINT IN THE NORTHERLY SIDELINE OF MOUNTAIN AVENUE (VARIABLE
WIDTH RIGHT-OF-WAY) DISTANT THE FOLLOWING COURSES ALONG SAID NORTHERLY

- SIDELINE FROM THE DIVISION LINE BETWEEN LOT 25 AND IOT 21, BLOCK 154.01 AND

RUNNING; THENCE,

A. NORTH 81 DEGREES 15 MINUTES 05 SECONDS WEST, 103.63 FEET TO A POINT OF

'CURVATURE; THENCE,

B. ALONGACURVBTOTHELEFTHAVINGARADIUSOF?SZ GOFEETANDANARCLENGTH
OF 70.26 FEET TO THE POINT OF BEGINNING; THENCE,

1. ALONG SAID NORTHERLY SIDELINE AND SAID CURVE TO THE LEFT HAVING A RADIUS
OF 752.60 FEET, A CENTRAL ANGLE OF 01 DEGREES 18 MINUTES 23 SECONDS, AN ARC
LENGTH OF 17.16 FEET AND A CHORD BEARING NORTH 87 DEGREES 15 MINUTES 12

SECONDS WEST A CHORD DISTANCE -OF 17.16 FEET TO A POINT OF fI'ANGENCY:; 'L‘HENCE,

2. ALONG THE SAME, NORTH 87 DEGREES 54 MINUTES 24 :SECONDS WEST, 2.90 FEBTI;
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THENCB,.‘

3. LEAVING SAID SIDELINE AND AI.ONG A LINE THROUGH SAID IJO'I‘ 21,A THE E‘OLI:QWING
32 COURSES, NOR'I‘H 07 DEGREES 06 MINU'J.‘ES 18 SECONDS EAST, 217.53 FEET: THENCK,

.4. NORTH 18 DEGREES 35.MINUTES.23 SBCONDsuWEST,.24.98 FEET; TBENCE.‘
‘5. NORTH 14 DEGREES 28 MINUTES 00 SECONDS WESY, 79.60 FEET; THENCE
6. NORTH 16 DEGREES 13 MINUTES 19 SECONDS WEST, 97.07 FEET; THENCE,
7. NORTH ‘05 DEGREES 22 MINUTES 33 SECONDS WEST 92.73 FEET; THENCE,
8. NORTH 05 DEGREES 50 MINUTES 09 SECONDS Ehsf, a4;75.ézzf;'wanucs,
9§‘Nonrn,2z'pscnggs.sv MINUTES 02 sscounsjznﬁr, 114.63 FEET;:THENCE;
10. .NORTH 11 DEGREES 55 MINUTES As'saconps Easr,.sﬁ.iz FEET; THENCE,
11. NORTH 01 DEGREES 12 MINUTES 18 SECONDS WEST, 139.68 FEET; THENCE,
12. NORTH 09 DEGREES 30 MINUTES 13 SECONDS WEST, 107.64 FEET; THENCE,
13. NORTH 07 DEGREES 14 MINUTES 53 sncouné WEST, 118;46 FEET; rﬁgucx,
14, NORTH 08 DEGREES 99 MINUTES 23 SECONDS WEST, 77.18 FEET; THENCE,
15. NORTH 01 DEGREES 43 MINUT#S 32 SECONDS WEST, 111;82 FEET; THENCE,
16. NORTH 15‘DEGREES 16 MINUTES 36 SECONDS'EAST, 96.14 FEET; THENCE,
17. NORTH 26 DEGREES 64.MINUTES 20 SECONDS EAST, 67.98 FEET; . THENCE,
18. NORTH 33 DEGREES 01 MINUTES 24 SECONDS EAST, 48.69 FEET; THENCE,
19. NORTH 23 DEGREES 44 MINUTES 28 SECONDS EAST, 71.04 FEETy THENCE,
20. NORTH ov’bssﬁsgs 48 MINUfEs 49_sﬁcoNDs EAST, 36,70 FEEf; THEncE,
21. NORTH 00 DEGREES 53 MINUTES O3 SECONDS EAST, 95m11'EEET,FTHEan,
.22, NORTH 1S DEGREES 94 MINUTEs-4s sEcoNﬁs Ensm,-si.zé FEET; THENCE,
23. NORTH 30 DEGREES 40 MINUTES 51,SECONDs EAsT, 34.69 FEET; THENCE,
24. NORTH 23 DEGREES 18 MINUTES 17 SECONDS EAST, 60.51 FEET;‘THENC#.

25. NORTH 19 DEGREES 58 MINUTES 26 SECONDS EAST, ‘_10'5_..9"9 FEET; THENCE

)

Page A2 - 7




Case 09:37010-sgj11 = Claim 39-1 Part5 - Flled 02/26/10 Desc Exhibit B (Part 2)‘
' : Page 22 of 42

26. NORTH 20 DEGREES 53 MINUTES 99 SECONDS EAST, 82.93 FEET; 'mmcs )
29, NORTH 21 DEGREES 02 MINUTES 44's,E¢oNDs:"xAsr, ‘52;264 FEET; THENCE
: za NORTH 20 DEGREES 29 MINUTES 22 SECONDS ';m‘m-, 106.71 FEET; THENCE .
29. NORTH 21 DEGREES 14 MINUTES 46 'sﬁcouﬁs EAST, 114.49 FEET; THENCE
30. NORTH 18 DEGREES 18 MINUTES 23 SECONDS EAST, 110.39 FEET THENCE
a1. udam 16 DEGREES 42 MINUTES 95 SECONDS EAST, 120.60 FEET; THENCE
32. NORTH 06 DEGREES 10 MINUTES 54 SECONDS WEST, 493.13 FEET; THENCE
33. NORTH 43 DEGREES 15 MINUTES 23 SECONDS WEST, 73.82 PEET; THENCE

_ 34. NORTH 46 DEGREES. 14 MINUTES 59 SECONDS WEST, 114.75 FEET TO A POINT IN
SATD LOT LINE COMMON TO LOTS 21 AND 1; THENCE,

35, ALONG SAID COMMON LOT LINE, NORTH 18 DEGREES 57 MINUTES 06 SECONDS EAST,
o 22 03 FEET; THENCE, : ' »

.

36. LEAVING SAID COMMON LOT LINE AND  ALONG A LINE THROUGH SATD LOT 21, THE
FOLLOWING 32 COURSES AS SHOWN ON. THE AFORESAID MINOR SUEDIVISION PLAN, SOUTH
46 DEGREES 14 MINUTES S9 SECONDS EAST, 124.51 FEET; THENCE,
37. SOUTH 43 DEGREES 15 MINUTES 23 SECONDS RAST, 61.05 FEET; THENCE,
'38. SOUTH 06 DEGREES 10 MINUTES 54 SECONDS EAST, 503.88 FEET; THENCE,
39, SOUTH 16 DEGREES 42 MINUTES 05 SECONDS WEST 130.52 FEET; THENCE
40. SOUTH 18 DEGREES 18 MINUTES _23A SECONDS WEST, 111.18 FEET; THENCE,
41. SOUTH 21 DEGREES 14 MINUTES 46 SECONDS WEST, ,1'14.'87 FEET: THENCE
42. SOUTH 20 DEGREES 29 MINUTES 22 SECONDS WEST, 106.67 mﬁ;j THENCE
43. SOUTH 21 DEGREES 02 MINUTES 44 SECONDS WEST, 52.32 FEET; THENCE,
44. SOUTH 20 DBGREES 53 MINUTES 09 SECONDS WEST, 82.74 FEBT; THERCE -
45. SOUTH 19 DEGREES 58 MINUTES 26 SECONDS WEST, 106.41 FEET; THENCE
46. SOUTH 23 DEGREES 18 MINUTES 17 SECONDS WEST, 62.38 FEET; THENCE

47. SOUTH 30 DEGREES 40 MINUTES 51 SECONDS WEST, 33.23 FEET; THENCE
Page A2 - 8
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-, soumm 15 DEGREES 04 MINUTES 45 SECONDS mt.‘..7‘5.'29..iﬁﬁ?;im}.
. SOUTH 00 DEGREES 53 MINUTES 03 ;skdomis ,'wsér. '9’3.8‘3. 'FB.BT_‘,' mmzcg ,
SOUTH 07 DEGREES 48 MINUTES 43 SECONDS WEST, 40.7i FBET; THENCE
SOUTH 23 DEGREES 44 MINUTES 28 SECONDS WEST, 75.46 F_Es'f,- “THENCE .
SOUTH 33 -b_l‘z_c‘;n,zss 01 MINUTES 24 SECONDS WEST, 49.10 FEET Tmcs
SOUTH 26 DEGREES 04 MINUTES 20 SECONDS WEST, 64 88 FEET; THENCE
SOUTH 15 DEGREES 16 MINUTES 36 SECONDS WEST, 51.27 FEET; THENCE
SOUTH 01 DEGREES 43 MINUTES 32 SECONDS EASY, 107.71 FEET; THENCE
SOUTH 08 DEGREES 09 MINUTES 23 SECONDE EAST, 76.22 FEET; THENCE
SOUTH 07 DEGREES 14 MINUTES §3 SECONDS EAST, 118.22 FEET; THENCE

SOUTH 09 DEGREES 30 MINUTES 13 SECONDS BAST, 108.70 FEET; THENCE

s

-SOUTH 01 DEGREES 12 MINUTES 18 SECONDS EAST, 143.43 FERT, THENCE

SOUTH 11 oécnzzs 58 -MINUi'éé 45 SBCONDS wﬁsw, 94.36 FEBT; mmcg

SOUTH 22 DEGREBS §7 MfNU’ras 02 SECONDS WEST 113.S5 FEET; THENCE

SOUTH 05 DEGREES SO MINUTES 09 SBCONDS WEST, 79.77 FEET; THENCE,

_soﬁrﬁ oS DEGREES 22 MINUTES 33 SBCONDS ERST, e_a'.sv FEET,; Tm,

SOUTH 16 DEGREES 13 MINUTES 19 SECONDS EAST, 95.48'FEET; THENCE,

SOUTH 14 DEGREES 28 MINUTES 00 SECONDS méff, 79.19 FEET; THENCE,

SOUTH 18 DEGREES 35 MINUTES 23 SRCONDS EAST, 28.82 '.FE_Ei'; THBNCB
67. SOUTH 07 DEGREES 06 MINUTES 18 SECONDS WEST, 220.54 FEET -TO A POINT ON A
CURVE IN THE NORTHERLY LINB OF MOUNTAIN AVENUE (66 FOOT RIGHT-OF-WAY) TO THE
POINT AND PLACE OF BEGINNING.

BEING IN ACCORDANCE WITH AND ALTA/ACSM LAND TITLE SURVEY MADE BY KELLER &
KIRKPATRICK, INC., DATED DECEMBER 10, 2001, REVISED BY SCHOOR DEPALMA TO
NOVEMBER 9, 2006. .

'agms ALSO KNOWN AS (REPORTED FOR INFORMATIONAL PURPOSES ONLY):
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LOT 1, BLOCK 153.01, ON THE OFFICIAL TAX MAP OF THE BOROUGH OF PEQUANNOCK

.....
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- PERMITTED EXCEPTIONS

 (SEEATTACHED) . -

~ And all ‘o,'their ‘mattém“ of record or appIi_éablc to the Property on the date hereof.
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AS SKOWN ON SURVEY MADE BY KKLLBR & KIR.KPATRICK, INC., DATED DBCWBR 10,
2001, REVISED BY SCHOOR DEPALMA TO NOVEMBER 9, 2006. RUNNING ALONG OR THROUGH

THE INBURBD PREMISES,

anm'rs IN DEED BOOK E13 PAGE 260, DEED BOOK Bl4 PAGE 483, DERD. BOOK P18
PAGE 156, DEED BOOK M55 BAGES4S, DEED BOOK FS59 PAGB 88, DEED BOOK 1979 PAGB
847, DBBD Boox 2061 PAGR 821.

AS. NOTED AND NOT PLOTTED ON SURVBY MADE BY AND KELLER & KIRKPA?RICK, INC.,

'DATBD DECEMBER 10, 2001, REVISED BY SCHOOR DEPALMA TO NOVEMBER 9, .2006.

MORTGAGE POLICY SHALL INSURB THAT SAID ERSEMENT(S) OR RIGHT(S) OF WAY DO .NOT
INTERFERE WITH THE USE AND OCCUPANCY OF THR SUBJECT PREMISES AND THAT THR
BUILDING(S) DO NOT ENCROACH UPON THE SAID EAGBMENT (S) OR RIGHT(8) OF WAY.

RIGHT OF WAY IN DEED BOOK I71 PAGE 3.

AS SKOWN ON SURVEY MADE BY KELLER & KIRKPATRICK, INC., PATED DECEMBER 10,
2002, REVISBD BY SCHOOR DEPALMA TO NOVBMBBR 9, 2006,

MINERAL RIGHTS AS RESERVED BY DEED BOOK X11 PAGE 398 AND DEED BOOK D-7, PAGB
199..

AS NOTED ON SURVEY MADB BY KBLLBR & KIRKPATRICK, INC., DATED DE@MBKR 10,
2001, RBVISBD BY SCHOOR DEPALMA TO NOVEMBBR 9, 2006,

‘POLICY INSURES AGAINST LOSS WHICH THE INSURED SHALL SUSTAIN BY REASON OF
DAMAGE TO BXISTING IMPROVEMENTS, INCLUDING LAWNS, SHRUBBERY OR TREES RESULTING
FROM THE BXCERISE OF ANY RIGHT TO USE THE SURFACE OF THE LAND FOR THE
EXTRACTION OR DEVELOPMENT OF THE MINERALS EXCEPTED FROM THE DESCRIPTION OF THE
LAND OR SHOHN AS A RESERVATION IN ‘SCHEDULE B . .

EASEMENT IN DEED BOOK E51 PAGE 458 AND DEED BOOK 1982 PAGE 1082, MODIFIED BY

Page Bl '~ 1
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uonmc;mou OF EASEMENT m DEED 200K 4200 pws 272, JORTEE :

THE COMPAN’Y INSU’REB ‘I'HB MORTGAGBB AGRINST LOSS WHICH 'I'HB INSURBD my Sﬁsm
- AS A RESULT OF ANY EXBRCISE or ANY EXCBRISE oF TBB 'RIGHT OF UsE OR. mm'rsmcn

OF THB BASRMENTS.

As SHOWN ON sunvmr MADS BY KELLER & KIRKPATRICK, INC., nh'mn DECEMBER 10,
2001, . REVISED mz 'SCHOOR DEPALMA TO NOVEMBER 9, 2006,

SLOPE AND DRAINAGB RIGHTS TO THB STATE OF NEW JERSEY IN DEED BOOK K33 PAGE 26,
AS TO TRACTS 2 AND 3 S

THE COMPANY INSURES THE MORTGAGEE AGAINST LOSS WHICH THE INSURED MAY SUSTAIN
AS A RESULT OF ANY EXERCISE OF THE RIGHT OF USE OR MBINTBNJ\NCB OF THE EASEMENT

AS SHOWN ON SURVEY MADR BY KELLER &- KIRKPJ\TRICK, INC,, DATBD DECEMBBR 10,

2001, REVISED BY S8CHOOR DEPALMA: TO0 ‘NOVEMBER 8, 2006.

'RIGHT OF WAY TO ERST JERSBY WATBR LINB IN DBE,D BbOR 1958 PAGE B4S.

RS SHOWN ON SURVEY MADE BY KELLER & KIRKPATRICK, INC., DATED DBCEMBER 190,

3004, REVISED BY SCHOOR DEPALMA TO NOVEMBER 9, :2006.

BASRMENTS IN DEED BOOK 2686 PAGE 712.

A8 SHOWN ON SURVEY MADE BY KELLER & xmxm'rnzcx, INC., DATED DECEMBER 10,
2001, REVISED BY SCHOOR DEPALMA TO NOVEMBER 9, '2006.

THE FOLLOWING ITEMS DISCLOSBD BY A SURVBY PREPARED BY KELLER & KIRKPATRICK,
INC., DATED DECEMBER 10, 2001, REVISED BY SCHOOR DEPM TO NOVEMEBR 9, 2006,
ARE HEREBY ADDED BS EXCBPTI.ONS IN SCHEDULR B:

A. NONE

TERMS AND CONDITIONS oF DBCLARP.TION or RBS‘I‘RICI‘IONS FOR MODIFIED TRANSITION
AREA DATED MAY 31, 2000, RECORDED JUNE 8, 2000 m THE OFFICE OF THE CLBRK oF

MORRIS COUNTY IN DEED BOOK S$191 PAGE €8.
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. A8 NOTBD ON SURVKY mnz BY KBLLBR & lcrmnmcx, mc., DM'BD DBCBMBBR 10,
. 2001, REVISED BY scaooa DEPALMA TO NOVEMBER. 9, 2006, .

Gas BASBMENT "TO PUBLIC SERVICE BLECTRIC AND GRS COMPANY AS 58'1' FORTH IN DEBD
BOOK 5453 PAGQ 39

BS SHOWN ON SU'RVEY MADE BY KELLER & KIRKPATRICK, INC., DATED DECEMBER 10
.2001, REVISED BY SCHOOR DEPALMA T0 NOVBMBER 9, 2006.

POLICY INSUREB THAT THE LAND DEECRIBED IN SCHEDULE A HEREIN’ IS THE SRME AS
DEPICTED ON THE SURVEY MADE BY KELLER & KIRKPATRICK, INC., DATED DECEMBER 10,
2001, REVISED BY SCHOOR DEPALMA ‘TO NOVEMBER 9, 20“’, '

WATER EASEMENTS TO THR CITY OF Nzwm FOR WATER MAINS IN DEBD BOOK U-13,. PAGB
413 (24 FEBT WIDE) AND DEED BOOK U-16, PAGE 162 (9 FBET WIDB).

' AS SHOWN ON SURVEY MADE BY KBLLER & nma'm:_cx, INC., DATED DECEMBER 10,

' 2001, REVISED BY SCHOOR DEPALMA TO NOVEMBER 9, 2006.

FIRST MORTGAGE FROM POINT VIEW CAMPUS, LLC TO SOVERIGN 'BANK IT8 SUCCESSORB' AND
ASSIGNS TO SECURE PAYMENT OF $81,800,411.00 AND INTEREST DATED

"‘REBCORDED - ", IN THE OFFICE OF THE CLERK/REGISTER OF MORRIS COUNTY IN
BOOK PAGE

LIABILITY FOR ADDITIONAL ASSESSMEN’I’ FOR TAXES IN CONNECTION WITH NEN. .
‘CONSTRUCTION PURSUANT TO N,J.5.A. 54:4- 6.1 AND THE POLLOWING SECTIONS ARISING
- AFTER THE DATE HEREOF WHICH ARE NOT NOW DUE AND PAYABLR.

.

. LIEN OF UNPRID REAL ESTATB TAXES FOR ’I‘HB YEAR 2006. foES PAID ‘THROUGH
BFFECTIVE DATE HEREIN., :SUBSEQUENT 'I.‘AXBS ‘NOT YET DUE AND PAYABLB

Page Bl -3 ‘
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17.

~ .; WORKING CAPITAL MORTGAGE BY AND BETWEEN CEQAR CREST VILLAGE INC. (BORROWER)
AND POINT VIEV Us, LLC (LEN ED NOVEMBER.1,. 200% RECORD!
19,- 2001 IN THE OFF ICE oF THE CLERK .l..STER OF MORRIS ( ‘.UNTY I

| SUBORDINATED TO THE F IRST AND SECOND INSURED MORTGAGES BY SUBORDINATION OF
MORTGAGE AGREEMENT DATED _______ RECORDED . IN THE OFFICE OF THE
CLERK/REGISTER OF MORRIS COUNTY lN BOOK PAGE

18 Such easements nghts-of-way (mcludmg the dedication of public hlghways orpublicor
‘private utility easements), servitudes, restrictions, licenses, restrictive covenants as may be
required by governmental authorities or utility providers in connection with the constructlon ‘
of,. or the furnishing of utilities to, the Premises,

Page B2 - 1
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- CONDITIONS TO CLOSING

1.1  Bomower's Deliveries. Pnor to the advance of the Mezzamne, Borrower

: shall dellver to Lender at Borrower s sole cost and expense the followmg

(@) - thle Commztments Commltments (the "'I’itle Commitxnents") o

' the Borrower for ALTA Forin B (1992) Lender's Title Insurance Policies cormitting to insure,

at standard rates titles to the Property as being good .and marketable, subject only to the .
Permitted Exceptions, in the amounts of not less than Twenty-Five Million Dollars

($25,000,000.00), issued by the Chicago Title Insurance Company (the "Title Insurer"). The.
' Title Commitments shall be effective as of the date of the Mezzanine Note (the “Closing Date”),

and shall reflect that fee simple title is held by CCVI and that each Lender's Title Insurance
Policy to be issued to Lender (the "Title Insurance. Policies") shall contain an extended
coverage endorsement over the general. or standard exceptions ‘which are a part of the printed

form of the policy and subject only to the Permitted Encumbrances. Each Title Insurance Policy .

shall, in addition, (a) not contain any exceptions for (i) liens for labor or material, whether ornot
of record, (ii) parties in possession, (iii) unrecorded easements, (iv) taxes and special assessments

hot shown on the public records, and (V) any matter that the Survey discloses; and (b) provide for ‘

the followmg -endorsements: (A) an access endorsement insuring that there is direct and
unencumbered access to the Property fromall adjacent public streets and roads, (B) if applicable,

~ a survey endorsement insuring that all foundations in place as of the date of such policy are

within the lot lines and applicable setback lines, that the improvements do not encroach on
adjoining land or any easements, and that there are no encroachments of improvements from
adjoining land on the Property or any part thereof, except as showii on the. survey, and (C) such
other endorsements as Lender may- reasonably require, :

(b) UCC Searches. Wntten results of searches reﬂectmg any hens,

_ Judgments tax lrens, bankruptcies, and open dockets (the "UCC Searches"), conducted by a

company reasonably acceptable to the Lender..

(¢)  Copies of Documents Legible copies of all documents of record

| referred to in-any Title Commmnent or disclosed by the UCC Searches.

(d)  Survey. Current ALTA/ACSM land utle survey of the Property
(the "Survey") certified to Borrower, Lender and the Title Insurer (and such other persons or
entities as the Borrower and Lender may designate) by a surveyor registered in the State of New
Jersey and acceptable to Lender. Lender agree that Keller & Kirkpatrick, Inc, is acceptable as
the surveyor to provide the Survey.- The Survey shall also contain a surveyor's certification
acceptable to Lender . .

(¢)  Environmental Reports. Envuonmenta] assessment, in form and

substance acceptable to Lender, regarding the presence and condition of any Hazardous

Materials on the Property, -or conditions which have or could result in the violation of any
Envxronmental Reqmrements :
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®
Project and the Property as may be requested by Lender to enable Lender to eﬁed necessary due

Adxhgence with regard to the investment of funds by Lender. -

12 In§_ge n. Lender shall be given full aceess to,: and shall have the right to. -
'mspect, (a) the Pro;ect and the Property, (b) all financial records P the operation of

1 3 L1mited Recourse. Noththstandmg anythmg to the mntrary in this'
Agreement orin any documents dehvered by Lender in connection with the consummation of the
transaction contemplated hereby, it is expressly understood and agreed that Lender's hab1hty
shall be limited to and payable and collectible only out of assets held by Lender (including
without limitation, the Purchased Interests) and not any of Lender's: directors, officers,
‘ employees, shareholders, contract holders or policyholders, shall be subject to any lien, levy,
_execution, setoff or other enforcement procedure for satisfaction of any nght or remedy of .
Borrower in connection with the transaction contemplated hereby. A provision coxnparable to '
the foregoing shall be inserted in such Transactlon Documents as Lender shall require.

Co 1.4  Conditions to the Closmg Lender's obhgahon to settle on this transaction
shall be conditioned on the fol]owmg and Lender being satlsﬁed, in Lender's sole discretion,
- with:

. (o,) the condition of title to the P.,roperty as .evidenjced by the'Title
. Commitment and the Survey;

: (b) the dxsclosure provxded by Borrower and ERC relatlve to the
Property the Project and ERC’ .

. (¢) the absence of any casualty, condemnation or event involving any
Hazardous Materials deemed by Lender or PPF to affect adversely and matenally the Property or
the Project;. . .

Should Lender or PPF determine, at any time prior to the Closing Date, that one or more
of the conditions have not, cannot or will not be comphed with to Lender's sole and absolute
satlsfactlon, Lender may termmate this Agreement. -
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CLOSING REQUIREMENTS

11 Tlme and Place ‘The closmg of the’ transactxons contemplated hercunder

| (the "Closmg") shall take place ata locatlon selected by the Lender on or before December 1 S
2006. , : RV

(a) Copies of the Arucles of Orgamzauon of BOrrOWer and ERC

- certified as true, complete and correct by an ofﬁcer of ERC,
(b) Certlﬁcates dated as of the Closmg, m form 'and substance -

satrsfactory to Lender and their counsel, executed by the sole member of Borrower and by the

Secretary of ERC and certifying: (i) the incumbency of the officer who executed the Agreement; -
" (ii) attaching copies of resolutions or ¢consents adopted by the sole member of Borrower and the

Board of Directors of ERC authonzmg and approving the execution of this Agreement and the
consummation of the transactions contemplated hereby; and (iii) the authority of the sole

" member of Borrower and the ofﬁcer of ERC who executed the Agreement

(c) . T1tle Commltrnent and Survey ‘which comply wrth Exhibit C
above. .

@ Legal opinions of counsel to Borrower and ERC, addressed to the

“Lender and their respective successors and assigns, including legal opinions from (i) Gallagher,
.Evelius & Jones, LLP, Maryland counsel to Borrower and ERC (regarding authority to enter into.
" agreements, enforceability, and existence of litigation), and (i) Drinker Biddle & Reath LLP,
New Jersey counsel to Borrower and ERC . (regarding compliancé with health laws,

enforceability, and compliance with zoning laws for the Project), satisfactory in form and
Substance to the Lender and their specml counsel.

(e) | Reserved.(f) Estoppel and agreement from CCVI in form

reasonably sansfactory to Lender, (i) that no default exists by Borrower under the Project

Documents, which has not been cured, (ii) that there are not any litigation or claims pending, or
on appeal, against CCVI which affect CCVI's financial stability or ability to perform its
obligations under the Bond Loan Documents, and (iii) which affirms CCVT's agreement to the
pledge by Borrower of the CCVI Note and the ass1gnment by Borrower of the CCVI Mortgage,
in each instance to Lender. , .

() Reserved.
(h) Rese’rved.

(1) Such other documentation relating to the transactlons contemplated

hereby as may be reasonably requested by Lender, PPF or the1r counsel.

46

o | 1'2 Deliveries bv Borrower At the Closmg, the BorrOWer shall dehver to the'.
Lender the followmg . . : , .

R
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13 Further Assurances. In addmon to the actions, documents and mstrmnents spemﬁcally
reqmred to be taken or delivered hereby, prior to and aftter the date hereof, without additional
consideration, each of the parties hereto agrees to execute, acknowledge and dther such other
documents and instruments and take such other actions as the other party may reasonably requwt
in order to complete and perfect the transactions contemplated in thls Agrecment. e
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Sy © EXHIBITE -

Wil
FRe

THIRD PARTY DOCUMENTS

* The Bond Loan Documents as defined in D(vi) of the Recitals of this Agreement. o

N
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SINGLE PURPOSE ENTITY REQUIREMENTS

" Borrower or its asmgnee shall - throughout the Term hereof do all thlngs necessary to

* continue to be and remain a Single Purpose Entity (including without lumtatlon, if Borrower is a
partnership, insuring that each General Partner of Borrower continues as a Single Purpose Entlty ‘

and shall not amend its Articles of Organization or Operating Agreement, or if Borrower is a
corporatxon, that Borrower shall not amend its Articles of Incorporation or Bylaws, or if

* Borrower is a limited liability company, Borrower shall prevent any Member manager of
‘Borrower from amending such Member’s Articles of Organization or Bylaws or other formation
documents). For purposes hereof, “Single Purpose Entity” shall mean a person, other than an’

individual, which (a) is formed, organized or reorganized solely for the purpose of undertaking = “

the activities as: contemplated under the Agreement, -(b) does not engage in any business

unrelated o the Property and the permitted use thereof under the Agreement, (c) has not and will

not have any assets other than those related to its interest in the Property and has not and will not

have any ‘indebtedness other than indebtedness contemplated or as permitted under the
Agreement or otherwise incurred in the ordmary course of business, (d) maintains its own

separate books and records and its own accounts, in each case which are separate and apart from'

the books and records of any other any _in‘divid_ua], corporation, partnership, joint venture, limited
liability company, limited liability partnership, association, joint stock company,  trust,
unincorporated organization, or other organization, whether or not a legal entity, and any
governmental authority-(“Person”), (€) holds itself out as being a Person separate and apart from
any other Person, (f) does not and will not commingle its funds or assets with those of any other
Person except as required under any of the Third Party. Docunients, (g) conducts its own business

own funds, (j) observes all limited liability company formalities, partnership formalities or

in its own name, (h) maintains separate financial statements, (i) pays its own liabilities out of'its

corporate formalities, as apphcable, (k) maintains an arm’s-length relationship with its affiliated

Persons, (1) does not guarantee or otherwise obligate itself with respect to the debts of any other

Person or hold out its credit as being available to satisfy the obligations of any other Person
except as required or expressly authorized under the Agreement, (m) does not acquire

“ obligations or securities of its partners, members or shareholders, (n) allocates fairly and

reasonably shared expenses, including without limitation, any overhead for shared office space;
(if any), (0) uses separate stationary, invoices and checks, (p) except as required or expressly
authorized or contemplated under the Agreement, and the Third Party Documents, does not and

will not pledge its assets for the benefit of any Person.other than Lender or make any loans or -

advances to any.other Person, (q) does and will correct any known misunderstanding regarding
its separate identity, and (r) maintains adequate capital m llght of 'its .contemplated business
operations. .

Ixi addition to the foregoing, and consistent with the Single Purpose Entity requirethenfs ‘

hereof, Borrower covenants and agrees that throughout the Term hereof, Borrower shall not (i)

voluntarily file or consent to the filing of a petition for bankruptcy, insolvency, reorganization,
assignment for the benefit of creditors or similar proceedings under any federal or state
bankruptcy, msolvency, reorgamzatlon or other similar law or otherwme seek any rehef under

49
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any laws relatmg to the relief of debts or the protcctlon of debtors generally; (11) merge into or
consolidate with any Person, or dissolve, terminate or liquidate in whole or in part, transfer or
otherwise dispose of all or substantially all of its assets (except as permitted. hcrem) or convert to -
another type of legal entxty, w1thout in each case Lender’s consent' (111) OWn any Subs1dmry,

| (v) become inolvent or fail to pay its debts and habllmes ﬁ-om its assets as the same shall'.: :‘:f
become due. :

50
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BALANCE TES'I’

For purposes of thls Agreement “Balance Test” shall mean the determmatxon, made as of any ;
: date, for the Pro;ect, asto whether :

- _(i) : the sum of the, Prolected Remammg Entrance Deposxts
s . exceeds ,
(u) the sum of (x) the progected cost to cornplete coustrucuon and development of the

mﬂatlonary trends; carrymg costs through completlon of the Pl’OjCCt, mcludmg, without
limitation, debt service on the Bonds and payment of interest on the Mezzanine Loan; and
projected. absorptlon of units in the Project based on current market environment for units of the
type offered in the Project and long-term residential ‘mortgage rates, as the same relate to the
market demand for residential real estate; (y) the ongmal principal amount of the Mezzanine
Loan; and (z) $9,000,000.00.

The projected ‘cost to complete construction and development of the PrOJect shall be
determined based on all the facts and circumstances at the time of the determination, but in any

" event shall be. no less than the pro_]ected costs to complete construction and development
- reflected in the Development Plan as then in effect as reflected in the Development Agreement

as amended from time to time, including specifically the Phase Budgets and Phase Forecasts plus

the aggregate “Unallocated Expense Summaries and Forecasts”, as such term is defined

therein.
The fo'llowing ;deﬁ_n,ed terms shall apply for purposes o__f the foregoing:

“Projected Remaining Entrance Deposxts” shall mean the entrance deposits prOJected
to be received by CCVI and or-paid to Borrower under the CCVI Note (specifically excluding
any portion of the entrance deposits received by CCVI which are not projected ultimately to be
received by CCVI and paid to the Borrower under the CCVI Note) based on .entrance deposits
for similar type units which have been sold or settled as of the date of determination and other

applicable assumptions reflected in the profonna development budgets included in the

Development Plan and the Phase Plans then in effect affecting the pro_]ected entrance depositto
be received for the Project. .
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EXHIBIT H

BORROWER ESTOPPEL CERTIFICATE -

| THIS BORROWER’S ESTOPPEL CERTIFICATE (“Certlficate”) is given this .__ day of:
by PO]NT VIEW CAIleS B, LLC, a Maryland lnmted 11ab1hty '

hmxted hablhty company (“Lender”)
RECI'I‘ALS

A, Pursuant to the terms and condmons of that certain Loan Agreement (“Agreement”)
dated _, Lender loaned to Borrower certain amounts more

.partlcularly descnbed in the Agreement.

B. Pursuant to the terms and conditions of the Agreement, Lender has requested that the
Borrower execute and deliver this Cert1ﬁcate with respect to the Agreement.

- NOW, THEREFORE, in consideration of the above prermses, the Borrower hereby
~makes the following. statements for the benefit of Lender:

l The copy of the Agreement and al] amendments if any, attached hereto and made ‘
"a part hereof as Exhibit A is a true, correct and complete copy of the Agreement, which
Agreement is in full force and effect as of the date hereof, and has not been modxﬁed or
: amended . .

2. The Agreement sets forth the entire . agreement between the Lender and the .
. Borrower relating to the loan described therein.

3. There exist no uncured or outstanding defaults or events' of default under the
'Agreement, or events which, with the passage of time, and the gmng of notlce, or both, would
be a default or event of default under the Agreement.

~ 4. No notice of" termmatlon has been gwen by Lender or Borrower with respect to -
~ the Agreement.

5, All payments due the Lender under the Agreement through and mcludmg the date
hereof have been made mcludmg the monthly payment of interest for the period of :
- to ___in the amount of §

6. . As of the date hereof, the month‘ly interest on the 'Me_zzanine Loan under the
Agreement is ' ‘

7. There are no dlsputes between the Lender and the Borrower with respect to any
sum due under the Agreement or with respect to any provision of the Agreement.
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8, The Borrowcr represents and warrants that () all condltlons and reqmrements to: .

be undertaken by Lender under the Agreement have been completed and comphed with, and (b)

Borrower has no offsets, counterclaims or defenses with respect to its obligations under the .

Agreement.

9, The Borrower understands and acknowledges that Lender ls relymg upon theh L
- ‘representatlons set forth in this Certlﬁcate and may rely thereon m oonnectxon thh the L

ass1gnment of the Agreement to

N TESTIMONY WHEREOF witness the s1gnature of the Borrower as of the day and |

' year first set forth above,

. POINT VIEW CAMPUS 11, LLC aMaryland
hmxted liability company

.By: Erickson Retirement Communities,
LLC, aMaryland limited liability
company, its Sole Member

By:

Gerald F. Doberty,
Executive Vice President and
..General Counsel :

STATE OF MARYLAND

COUNTY OF BALTIMORE

On this the ___dayof20____, before me, the undemlgned officer, personally appeared
_ , who acknowledged himself/herself to be the Executive Vice
President and General Counsel for ERICKSON RETIREMENT COMMUNITIES, LLC, a -
Maryland limited liability company, as Sole Member of POINT VIEW CAMPUS II, ‘LLC, a
Maryland limited liability company, and that he/she, as such Executive Vice President and
General Counsel bemg authorized so to do, executed the foregoing instrument for the purposes
therem contained, by signing the name of the company by himself/herself as such ofﬁcer

Notary Pubhc State of. Maryland

(NOTARY SEAL) o * Printed Name:

Notary Commission No.:
My Commission Expires:
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) Total Deposlls

Case 09-37010-sgj11 |

Entrance Deposits

OperatIng Lease

Interést on Excess Funds
Funds Held/WC Loan Repayment

Hard Costs Bulldlng
Hard Cosls - Sitewmk

Archltectura
Engineering -
Bullder's Risk

Fees, Permits & Bonds
Development Fee

Outside Legal

Construction MNGT Fee
" Warranty Expense
Phase Costs Before Contlngency

Contingency

Total P’ﬁas_e Coéts’

- Department Costs
Pre-Development .
Adminstration Department
Acqulsltlons and- Deve!opment

Finance

Marketing Department
Information Services
Legal Department

Total Departmental Costs

Total Hard & Soft Costs

Other Development Costs

interest Costs

Financing Costs - L.O.C
‘Property Taxes
Capitat Expenditures/

" -Community Loan Interest

. Total Other Development Costs

Total Costs

Profit Margin

Profit Marglri %

Claim 39-1 Part 5 Flled 02/26/10 Desc Exhibit B (Part 2)

12.80%

Pﬁﬂﬁs&;‘R%reA'tgent Communities
- Point View Campus
- Total Anticipated Budget
As of September 30, 2008
Actual Costs % Complete  Estimate to Estimate at -Originat Favorablol
JID . - toBudget  Complete Completion Budget
244,411,150 54% 211,354,051 455,765,201 431126218 24,638,085
1,489,162 9% - 15,851,502 - - 17,340,654 13,532,000 3,808,654
C 11621 2% 396,820 . - 508,441 - '
(62,119,265) 08% i 034, 630). . (63,153,895)
55,000,000 100% . . 55000000 . . -
238,892,658 51% 226, 567, 743 465460401 A
207,793,100 B1% 40761262 - 257554443 247868613 - (0667030)
30,511,044 98% - 734,300 . 31,246,253 24,000,000 (7,246,253)
12,159,578 101% - (127,509) 12,032,069 - 10,721,568  '(1,310,471)
4,218,108 103% (132,416) - 4,085,602 3,039,164 (1,048,531)
| 352,388 103% 10,704) 341,593 271,818 (69.775)
2,681,017 88% 354,725 . 3,035,742 6,089,308 3,053,568
9,201,355 40% 13,586,006 22,788,260 21,556,313 (1.231,947)
1,038,896 64% - 591,534 1,630,430 1,730,000 99,670
_. . 353267 (109,070) 244,187 - - (244,187)
268,309,732 81% 64,648,937 332,958,669 - 315,274,711 (17,683,958)
0 0% 2,012,679 2,012,679 8,155,085 . 6143316 .
268,309,732 ______ B0% __ 66,661,616 _ 334,971,348 323,430,706 (11,540,642}
5,394,561 100% - 5,394,581 5,394,581 : -
1,669,378 77% 499,555 2,168,933 1,574,708 (594,137)
7304024 84% 1,458,837 8,852,861 10,600,009 1,747,148
750,108 83% 153,929 904,037 945,471 41,434
16,150,193 - 73% 5,942,805 22,002,998 17733173 (4,359,825)
634,576 81% 152,500 787,076 519,940 (267,127)
378,008 _86% _ 61431 - 439,437 690,267 251,130
32,370,866 80% 8,268,757 - 40,639,623 37,458,246 (3,181,3717)
300,680,598 - " B0% 74,930,373 ‘3,745,610,‘97_1 360,888,952 (14,122,018)
11,005,688 100% 312 11,096,000 8,840,000 (2,156,000)
12,048,035 7% 3,698,801 15,746,836 24,516,000 8,769,164
1,702,702 29% 8,768 1,711,468, 1,512,000 (199,468)
2,789,253 101% (39,784) 2,749,469 1,262,595 (1,486,874)
539,616 74% . 191,450 731,066 . 229,000 '(502,066)
_ (159.792). 100% 0 | (159,792) © (9.587,000) (9,427,208)
28,015,503 88% 3,859,544 31,875,047 26,872,505 (5,002,452)
328,696,101 _ 81% 78,780,917 407,486,018 387,761,547 ' (19,724471)
(89,803,443) 147,777,826 - 57,974,383 56,896,669 . 1,077,714
12.46%
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EXHIBIT J
QUALIFIED TRANSFEREE

A Quahﬁed Tmnsfere ” shall mean

- (a) an 1nsurance company, bank, savings and loan assocxataon, mvestznent bank, :
_trust company, commercial credit corporation, pension plan, pension fund, pension fund
advisory ﬁxm, mutual fund, real €state investment fund or govemmental entlty or plan, or

: (®) an investment company, money management ﬁrm or “quahﬁed mstxtutlonal
buyer” within the meamng of Rule 144A under the Securities Act of 1933, as amended,
which regularly engages in the busmess of making or owning real estate loans or

. investments, or an “institutional accredited investor” within the meaning of Regulation D
of the Securities Act of 1933, as amended; or :

(c) a Person that is otherwme a Quahﬁed Transferee but that is acting in an

agency capacity for a syndicate of lenders where at Agreement 51% (by loan balance

- owned) of the lenders in such syndicate are otherwise Qualified Transferees under
clauses (@ through (c) above; or '

(@) an mstxtutmn substant:ally similar to any of the foregomg, or

: (e) an investment fund, limited liability company, limited p.artnership or general
partnership ‘where a nationally recognized manager of investment funds, which is a
"Qualified Transferee, acts at the general partner, managing member or fund manager; or

(f) any entity Contrelled by or Controﬂing, or-under common Conitrol (each term,
© as deﬁned below) with, any of the entities described in clauses (a) through (d) of this
definition,

provided, that, in case of each of clauses (a) through (é) of this definition, such party has at least
$600,000,000 in total assets (in name or under management) and (except with respect to a
pension advisory firm, asset manager, or similar fiduciary) at least $200,000,000 in
capital/statutory surplus or shareholder’s equity, and except with respect to -a pension advisory
firm, asset manager or similar fiduciary, is regularly engaged in the business of making or
owning commercial real estate loans (or interests therein) or investments.

_For purposes of this definition only, “Control” means the ownership, directly or

~ indirectly, in the aggregate of more than fifty percent (50%) of the beneficial ownership interests

of an entity and the possession, directly or indirectly, of the power to direct or cause the direction

of the management or policies of an entity, whether through the ability to exercise voting power,
by contract.or otherwise, and “Controlled” having meanings correlative thereto.
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MODIFICATION AGREEMENT

- THIS MODIFICATION AGREEMENT (this “Agreement") is made and entered into. as
of the Bihday of _July ., 2009 (4 “Effective Date™), by and ameng POINT VIEW
- CAMPUS I, LLC, a Maryland hmted liability company (the-*Borrower”), ERICKSON
' RETIREMENT COMMUNITIES, LLC, a Maryland limited liability company (“ERC”) and PPF
- MF 3900 GRACEFIELD ROAD, LLC, a Delaware limited liability company (the “Lender”).

RECITALS

A. Lender and Borrower enteted into that certain Losn Agreement (the “Loan
Agreement”) and certain other documents referred to therein (the “Loan Docaments™), including
~ that certain Promissory Note executed by Borrower (as amended and restated by that certain Allonge
to Promissory Note dated as of February 15, 2007, the “Original Note™), providing for a loan inthe -
amount of $25,000,000 (the “Loan™) for the development of the continuing care retirement
- community known as Cedar Crest Village Refitement Community. All capitalized terms not deﬁned
herein shall have the meanmg set forth in the Loan Agreement. .

B.  ERChas guaranteed the performance of the Borrower under the Loan Agreement
pursuant to that certain Limited Guaranty and Indemnity Agreement dated as of November 1, 2006
(the “Guaranty™), and has secured the Guaranty and Borrower’s performance under the Loan

. Agreement with a pledge of ERC’s membership interests in Borrower to Lender pursuant to that
certain Member Interest Pledge Agreement dated as of November 1, 2006. ' :

_C‘. Pursuant to a letter sent by the Lender to the Borrower dated February 6, 2009 {the

“Exercise Notice”), Lender exercised its right pursuant to Section 24.2 of the Loan Agreement, to

' require the Borrower to prepay the Loan, in the amount of $25,000,000 plus any other amounts due

and owing under the Loan Documents. Borrower had one hundred twenty (120) days followmg its

receipt of the Exercise Nofice to comply with the prepayment reqmrement, which time period
expired on or about June 11, 2009..

D. . Borrowerhasrequested that Lender (i) w1thdraw the Exermse Notlce, and (ii) agree to B
certain other modifications to the Loan Documents. _

E. Lender has agreed to vmthdraw the Exereise Notice and to ‘make certain other
modifications to the Loan Documents in cach case in accordance with and subJ ect tothe satisfaction -
~ of'the conditions hereof

NOW, THEREFORE, in consideration of the premises and the respectxve agreements set
forth herein, and in reliance upon the respective representatlons and warranties made hereunder,
 parties agree as follows:

1 Defined Terms. Terms not otherwise defined below of in the text of this
Agreement (including the recitals) will have the meanings established for them in the Loan
Documents. The following additional definitions will be nsed in this Agreement:

(a) Agreement” shall mean this Modification Agreement, and sha]] be
' deemed to include the Note (as deﬁned below).

DMEAST #11566227 v4
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(b) “Bond GuarantyAgreemsnt” means the Guaranty Agreement dated
as of November 1,22006 among: Bomower, CCVI and ERC as guarantors and the Credit Enhancer.

(©  “CCVI” means Cedar Crest Village, Inc.
(@  “Credit Enhancer” means Soverelgn Bank or anysuccwsonmdertho

h documents relating to the Refunding Bonds.

© “Estrow Fand Drsbursement Agreement”means tthscrowI'\md
Dlsbursement Agreement (also called the “Project Fund Disbursement Agréenient” and the
‘stbmsement Agreement™) dated as of November 1, 2006 among Borrower, CCV] and the: Credxt

@  “Indenture” meansthe 'Ik'ustlndenture dated as of November 1, 2006-

'> among the Anthority, the Refunding Trustee and CCVY, as amended by that certam First Supplemcnt

to Trust Indenture dated as of January 2, 2007. -

(&  *LocC Docnments” ‘has the meamng ascnbed thereto in the Lpan
Agreement.

()  “Purchaseand Redemption Agreement” means that certain Purchase

- .and Redemptlon Agreement dated November 1, 2006, by and among CCV1, Senior Living Limited

< Partnership, Enckson Group, LLC, ERC, Point Vlew Campus, LLC and Botrower.

Agreement.

(  “Refunding Bonds” means the Variable Rate Demand Revenue
Refundmg Bonds (Cedar Crest Village, In. Facility), Series 2006A and Series 2006B issued bythe

- New Jersey Economic Development Authonty in the ongmal pringipal amount of $80,695,000,

pursuant to the Indenture. . , s

@) “Refnnding Bond Loan Documents™ has the meaning ascribed
thereto in the Loan Agreement.

® “Refunding Trnstgze” has the meaning ascribed thereto in the Loan
@ . *Working Capital Loan Documents” has the meaning ascnbed.
thereto in the Loan Agreement.

2. Exercise ﬂohc Effective npon the execution and dehvery of this
Agreement, Lender has withdrawn and rescinded the Exercise Nouce . :

3. Modifications to Loan Agr ement and Original Note. The Ongmal"Notels
hereby amended and restated pursuant to that certain Amended-and Restated Promissory Note (as
:amended and restated the “Note™) attached hereto as Exhibit A, .

4.  Deferral of Note. Lender hereby agrees that, 50 long as ERC and the
Borrower are in comphance with the terms and conditions set forth in this Agreement, mcludmgtho

DMEAST #11566227 vé
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prohlbluon on Development Distributions, and the restrictions on distributions: fmm the Revolving
Account set forth herein, Lender shall not exercise its right to demand full payment of thie Note.

5. Guaranty. ERC hereby‘rcafﬁrms the terms of the Guaranty, including the
nght of Lender to establish a lockbox 2s to certain Management Fees payable to ERC.

6. anagement Fees, Notwithstanding enything to the contraryset forth herein,
Lender hereby agrees that so long as ERC and the Borrower are in compliance with the terms and
conditions set forth in this Agreement, ERC shall be permitted to collect Management Fees. -

7. Development Distributions. ERC hereby agrees that, ﬁom and after the date
hereof and durmg the term of this Agreement, it shall not be entitled to receive any Development
Distributions, as such term is defined in that certain Lender-Developer Agreement by and between
ERC and the Lender, dated as of November 1, 2006.

8. Representations and WM es. Borrower and ERC each heneby represent

and warrant to Lender as follows.

(a) It is not in default under any of the Loan Documents and no event
exists which, with the giving of notice or the lapse of time or both, could or would constitute an
Event of Default under any of the Loan Documents as’ modlﬁed by this Agreement.

(b) . Itisnoti in default under any of the Refunding Bond Loan Documents
and no event exists which, with the giving of notice or the lapse of time or both, could or would
constitute an event of default under any of the Refunding Bond Lpan'Documents.

(¢)  Itis notin default under any of the LOC Documents and no event
exists which, with the giving of notice or the lapse of time or both, could er would wnstltute an
‘event of default'under any of the LOC Documents.

(d) 1t has the power and authority to enter into this Agreement and to
perform its respectwe obligations under the Loan Documents as modified herein.

(¢)  All of the representations and warranties in the Loan Documents are
true and correct on the date hereof as if the same were made on the date hereof.

(f)  Allcollateral for the ebligations secured by the Loan Documents, as
amended by this Agreement, is free and clear of all assignments, security interests, liens and other
encumbrances of any kind ‘and nature whatsoever except for those granted or permxtted under the
provisions of the Loan Documents, as.modified by this Agreement.

{g)  Nomaterial adverse change has occutred in the business, financial
-condition, prospects or operations of Borrower or CCV1 since the date of the financial statements
most recently furnished to Lender in accordance with the provisions of the Loan Documents,

()  This Agreement constitutes the'legal, valid and binding obligations of
the parties thereto enforceable in accordance with their terms except as enforceabifity may be limited
by banlu'uptcy, insolveney or similar laws affecting the enforcement of creditors® rights generally.

3
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. (i)  Theexecutionand dthery of this Agmmnentmdﬁwperformance by
each of Borrower and ERC, as applicable, of its respective obligations under the Loan Documents
and the consummation of the transactions contemplated hereby do not and will not conflict with.or
constitte a breach or result in a-violation of any agreernent or other instriment to which Botrower
or ERCis a party or by which they are bound or any constitution or statsitory provision or order, rule,
re gulatxon, decreg ‘or ordinance of any court, government or govemmental anthority havmg

jurisdiction pver Borrower or ERC or then' respective property.

()) It has obtained, orwill obtampnor to the date reqmred, all, cpnsents,
approvals authorizations, and orders of any govcmmemtal orregulatory authority that are required to
‘be obtained as a condition precedent of the execution and delivery of this Agmement and the
performance by Borrower and ERC of their respective obligations undet the Loan Docyments as

- modified hereby,

(k) The Cpmn;lmity Lmbocuments have beentcrxmnated and ste ofno
funher force and effect. ' ' -

D Any. constructmn contracts, architects’ agreemetm engineers’
agreements or other.consuilting or professional agreements executed in connection with the Project
have been terminated and are of no further force and effect. There are no pending contractors’,
mechanics’ or materialmen’s liens or claims, or any other len or ¢laim against any portion of the
Property as a result of any construction of improvements on the Property, nor are Borrower or ERC
‘aware of any threatened contractors’, mechanics’ ormateriatmen’s liens or claims, or any other lien
or claim against any portlon of the Property as aresult of any construction of improvements on ths

Pwperty .
| (m) Intentionally Omitted.
{n) Intenuona.lly Onutted.

- (0) 'TheFinal Completion of the CCRC (as defined in Section 2.5(a) of the
Purchase and Redemption Agreement) has ocourred. The Purchase Price Adjustment Date (as
defined in‘the Purchase and Redemption Agreement) is Jane 36, 2008. The Construction Phase
Completion Certificate (as defined in the Bscrow Fund Disbursement Agreement) for the last
Construction Phase of the Project to be constructed has been delivered 1o the Credit Enhancer.
Neither Borrower nor ERC are aware of any reason why the Credit Enhancer will not approve the
Construction Phase Cqmp]etion Certlﬁcate and terminate the Escrow Fund Disbursement

Agreement.

A(p)  There will be no further Requisitions for Construction Disbursemerits
(as deﬁned in the Bscrow Fund Disbursement Agreeraent) from the Bscrow Fund. There will be no
further Requisitions for Permitted Distributions (as defined in the Bscrow Fund Dlsbursement
Agreement) other than distributions for.payments of the Note.

(@)  Pursuanttoits terms, the Bond. GuarantyAgreementshall terminate on
the later of (A) when the Purchase Price Adjustment Date occurs, and (B) when the Credit Enhancer
has received evidence satisfactory to it that CCVI has “Unrestricted Cash and Tnvestments” (as
deﬁned in the Bond Gnaranty Agreement) equal to at least $10 000,000. The Purchase Price

: 4
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Ad_)ustment Date was June 30,2008, and CCV1 has Unrestricted Cash and Investments equal to at
least $10,000,000. ERC.and Borrower represent that the Bond Guaranty Agreement has teiminated

" by its tetms, and that the Borrower is no longer subject to any eqmty or liquidity requirements set
forth therein.

(1)  The Refunding Trustee has recelwsd Inmal Entrance Deposits (as
deﬁned in the Indenture) in the cumulative amount of $29,000,000 mth respect to Residential
'Bmldmg 3.4,

(s)  The separate subaccount of the Pnnc1pa1 Account (as deﬁncd in fhe
Indenture) that was funded for optional bond redemption pursuant to paragraph EIGHTH of Section
4.05(=) of the Indenture (the “Bond Redemption Account™, will be fully finded on or before
September 1, 2009. As of the Effective Date of this Agreement, no Initial Entrance Deposits (as
defined in the Indenture) shall be diverted to the Bond Redemption Account;

oY) There are currently no amonnts due or outstanding in connection with
the Working Capital Loan Documents. There will be no amounts due or outstanding in connactmn
with the Working Capital Loan Documents during the term of this Agreement. No requisition shall
be made to repay the Working Capital Loan pursuant to paragraph SIXTH of Section 4.05(a) of the
Indenture.

_ 9. Events of Default. Bach of the followmg events shall be an “Event of
Default” herennder by Borrower and shall constitute a breach of this Agreement:

(a) 'If Borrower shall fail to pay, wﬂhm five (5) days of when due, any
sums payable under the Loan Documents, as modified by this  Agreenient.

(b)  IfBorrower shall violate or fail to comply with or perform any other
term, prov1s1on, covenant, agreement or condition to be performed or observed by Borrower under
this Agreement, and such violation or faiture shall continue for a penod of thirty (30) days after
‘written notice from Lender of:such default.

(¢)  Ifany of the representations and warranties set forth in Section 6 of
this Agreement shall prove to be false, incotrect or misleading in any material respect.

10.  Release of Claims. As further consideration for the agreeinent of Lender to -
enter into this Agreement, each of Borrower and ERC hereby waives, releases, and discharges
Lender, all affiliates of Lender and all of the directors, officers, employees, attorneys and agents of
Lender and all affiliates of such persons, from any-and all liability, damage, loss, expense cla;ms,
demands, actions or causes of action of any kind existing as of the date hereof, arising out of or in

- any way relating to this Agreement, the Loan Documents and/or any documents, agreements,
instruments, dealings or other matters connected wnh this Agreement or the Loan Documents or the
administration thercof.

11. Indemnification. Borrower and ERC shall Jjointly and severally, defend,
indemnify and save and hold Lender harmless from and against and reimburse Lender for, any and
all liabilities, obligations, losses, damages, injunctions, snits, actions, fines, penalties, claims,
demands costs and expenses of every kind or nature, including reasonable attorneys” fees and court

5
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costs, at both the trial and all appellate levels, inciured by Lender atising duectly or mdirectly from
or ont of: (a) any failute by the Credit Enhancer to terminate the Escrow Fund Disbursgment
Agreement or the Bond Guaranty Agreement; (b) any failute by the Borrower to mest any eqmty or
liquidity requirements set forth in the Escrow Fiflnd Disbursement Agréement or thé Bond Gusrs
Agreement or (c) any diversion of finds into the Bond RedemptionsAccount.

12,  Reaffirmation by Parties. - The partles acknowledge the provisxons of this
Agreement, and hereby reaffirm their obligations in connection with all of the Loan Documents, as
modified by this Agreement, from and after the date of execution hereof on the terms promded in: tb,e
Loan Documents, as modified by this Agreement. .

‘ 13 &MM ERC. acknowledges theprov;smns of this
- and hereby reaffirms its obligations in connection with the Guaranty, ﬁ'om and afler the date of
execution hereef on the terms provided in the Guaranty

14. ity 1 ' Borrowerhereby grants, regrantsand
confirms the grant of all lwns and secunty interest in and to all collateral described in the Loan
Documents as collateral for the obligations on the terms set forth in the Loan Documents,

15. ees, Costs and Bxpenses. Borrower shall pay to Lender on demand all out-

of-pocket costs and expenses bothnow and hereafter paid or incurred with respect to the preparation,
negotiation, execution, administration and enforcement of this Agreement and all docutents related
thereto, including without limitation, reasonable atforneys’ fees and- expenses, recording costs, and
recordatlon and other taxes. :

16. Amen@ent, Modification M_my “This Agreement is only an
agreement modifying certain proyisions of the Loan Documents, and tpomnly forbearing
Lender’s rights with respect to certain specified defaulis. A1l of the prowsxons of the Loan
Documents are incorporated herein by reference and shall remain and continue in full force and

- effect as modified by this Agreement. Theparties hereby ratify and confirm all of their obligations,
linbilities and indebtedness under the provisions of the Loan Documents a3 modified by this
Agreement. The parties agree it is thejr intention that nothing herein shall be construed to
extinguish, release or discharge or constitute, create or effect a novation of, or an agreement to

~ extinguish, any of the obligations, indebtedness and liabilities of Bomrower or of any other party
under the provisions -of the Loan Documents, or any assignment or pledge to Lender of, or any
security interest or lien granted to Lender in or on, any collateral and security for such obligations,
‘mdebtedness and hablhttes.

17.  Applicable Law, Etc, This Agreement shall be govemed by the laws of the
State of New Jersey (without regard to principles of conflicts of law), both in interpretation and
performance. This Agreement may be executed in any number of duplicate originals or
counterparts, each of such duplicate originals or counterparts shall be deemed to be an original and
all taken together shall constitute one and the same instrument.

-+ 18.  Binding Bffect. This Agreement shall be binding npon and inure to the
beneﬁt of the parties and their respective successors and assxgns.

DMEAST #11556227 w4
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19, No ngv_e_; of Defaults, Delivery and acceptance of this Agrcement does not
constitute and shall not be interpreted as a waiver of any default, Default or Eyent of Default by
Lender with respect to the Loan Agreement, Lender reserves. all ofits nghts with respect to all other '

_matters

| - 20. - Counterparts ThJsAgreementmaybe executedmcountelparts a]lafwhlch."
taken together, shall consutute a smgle, fully executed agrecment, . '

[SIGNATURES ON FOILOW]N G PAGES]
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IN WITNESS WHEREOQF, the partieshave caused tlus Agreement to be properly executed
as of the date first above written. . A

POINT VIEW.CAMPUS It; LLC, .

a Maryland limited ligbility company =

‘By: Erickson Retirement Communities, LLC,
aMaryland limited Lability comipany, its Member

BRICKSON RETIREMENT COMMUNTTIES, LLC,
-a Maryland limited liability company

[SIGNATURES CONTINUED ON FOLLOWING PAGES]
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LENDER:

' PPF MF 3900 GRACEFIELD ROAD, LLC
a Délaware limited liébilit'y«compén_y '

By PPF Multlfamﬂy, LIJC : :
- a Delaware Jitnited hablhty company, ,
its sole member L

'By' PPF OP, LP,
a Delaware limited parmershlp
its sole member

By: PPF OPGP LLC
aDelaware limited hablhiy company,
its general partner

By: Prime Property Fund, LLC,
a Delaware limited hablhty company,
its sole mpmber '

By: Morgan Stanley Real Estate Advisor,
Inc its Manager. -

//éN (SEAL)

‘Name Andrew S. Bauman
Title: Its Authorized Signatery

Error! Unknown do.ciament property name.
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THIS AMENDED AND RESTATBD PROMISSORY. NOIE (this “Note”) is effective

~ as of July 28 , 2009, by and between POINT VIEW CAMPUS 1, LLC, a Maryland limited

hablhty company (the “Borrower”) and PPF MF 3900 GRACEFIELD ROAD, LLC a Delaware
Inmtcd liability company (the “Lgnder")

RECITALS

_ WHEREAS the Borrower executed and delivered the Promissory Note dated November
1, 2006 in the principal amount of $25,000,000 payable to the order of the Lender, which

"' Promissory Note ‘was amended by that certain Allonge to Promissory Note by and between the
Borrower and the Lender dated February 15, 2007 (the “Allonge”; the Promissory Note as
amended by the Allonge shall be hereinafter- referred to as the “Original Note”) to evidence a
loan made by the Lender to'the Borrower in the principal amount of the Note (the “Loan™);

: WHEREAS, pursuant tp Section 24.2 of the Loan Agreement between the Borrower and
the Lender dated Novem’ocr 1, 2006, the Lender sent a letter to the Borrower dated Febryary 6,
2009 exercising the Lender’s right to require the Borrower to prepay the Loan plus any other

~ gmounts due under the Original Note and Loan Agreement within 120 days after the Borrower '8
xeceipt of the letter, or June 11, 2009;

‘WHEREAS, the Borrpwer has requested that the Lender revoke the exercise of its right
. to require prepayment of the Loan in exchange for the Borrower’s agreement to enter into this
Amended and Restated Promissory Note and a Modification Agreement, which provide for
certain modifications to the Loan terms (which shall be effective retroactively as of June 11,
2009), including but not limited to: (i) retroactlvely increasing the principal amount of the Loan
to $26,250,000; (ii) retroactively increasing the interest rate to eighteen percent (18%) -on the
outstanding principal balance; and (iii) modifying the Maturity Date for the Loan; and G

WHEREAS, the Lender has agreed to the modaﬁcatmns requested in accordance w1th the
.terms set forth below,

. A G&E_EMEE:Iﬁ
NOW THEREFORE in cons:denatlon of the recitals set forth above, the parties hercby |

agree that the Original Note is hereby amended and restated in 1ts entirety as follows (as
amended and restated, the “Note") .

PROMISSORY NOTE

$26250,00000 | . o New Jersey
B ' As of June 11, 2009
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FOR VALUE RECEIVED the undemgned, POINT VIEW CAMPUS II, LLC, a
| Maryland limited liability company having a mailing address at 701 Maiden Choice Ime,
N Balhmore, Maryland 21228 ("BorroWer”) pmmlses to pay to the order of PPF MF 3900
GRACEFIELD ROAD, LLC, a Delaware limited liability company, at its office at 1583

| Broadway, Floor 37, New York, New York 10036 (the payee and each siccessor holder of this '
Note being herein called the (“Lender”) or to such.other person or at snch other place as the
- Lender may from time $o time designate in wntmg, on demand the principal sum of TWENTY
- $IX MILLION TWO HUNDRED FIFTY AND 00/100 DOLLARS ($26,250,000,00) with

 interest from the date hereof payable in arrears at an annual rate of eighteen percent (18%),
calculated on the basis of a 360 day year but .accruin_g on the unpaid principal balance for the
actual number of days elapsed.

Principal and interest evidenced by this Promlssory Note shall be paid as follows:

a,  Ifthe date hereof is not the first day of a month, on the first day of the month next .
following the date hereof, interest only at the rate set forth above shall be paid upon the prmmpal
balance outstanding hereon from the date hereof.

b. Commencing on the first day of the second mdnth' affer the date hereof, or if the .
date hereof is the first day of a month then commencing on the first day.of the first month after
the date hereof, and continuing on the first day of each succcsswe mbnth until the. Matlmty Date
(hereinafter deﬁned), interest only at the rate set forth above,

, c.-  Until the Maturity Date, the Borrower shall be permitted to maintain # cash .
balance in the amount of Seven Hundred Fifty Thousand Dollars A(.$‘ZSO‘,OOQ.‘OG). Any cash that is
available to Borrower in excess of that amount shall be paid to the Lender as a principal
payment. . | o . :

4 The entire principal balance and interest thereon shall in any event be
immedijately due and payable upon the earlier of: (i) written demand by Lender; or (ii) Féi)mary |

28,2011 (the “Maturity Date™). | |

If any mstallnlent of principal or interest or both 1s not paid within the time frame
provided in the Loan Ag,r.e_ement {(hereinafter defined), there shall also be immediately due and
payable an administrative late charge of five percent {5%) of the amount of such payment. |

29718-1
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At the option of Lender the entire indebtedness evidenced by this Note shall become
~mediatﬁly due and payable without notice or demand upon the occurrence at any time of any
of the following events of default: (1) faiture 16 pay to the Lender in full any principal or {iiterest
and such failure cOntlnues for a period of five (5) days or default of Borrower or gy endorser or
jguarantor hereof under any liability, obhgahon or undertaking, hereunder or otherwise o the
Lender that continues after any applicable notice required hereunder or therein aind the expiration
of any applicable grace period; (2) any Event of Default tmder the terms of that certain Loan .
Agreement of even date herewith between Borrower and Lender (as amended by that certain

Modification Agreement, the “Loan Agreement”), or any other instrument given to secure this
Note shall occur and continue afier any applicable notice required therein and the expiration of
any applicable grace period, including but not limited to any failure of thie Project (as defined in
the Loan Agr_eement_) to satisfy the Balance Test (as defined in the Loan Agreement) pursuant to
and in accordance with Sestion 23.4 of the Loan Agtesment; (3) any statement, representation or
wartanty made by the undersigned, or any endorser or any guarantor hereof in the Security
Documents (as defined in the Loan Agreement), or in .a#y.supporting financial statement of the
undersigned or .any endorser or gnarantor hereof shall have been false in any material respect;
and (4) the liquidation, termination or dissolution of the Barrower or any endorser or guarantor
hereof, or any of such ceasing to carry on actively its present business. _

Borrower agrees to pay all costs of collection, including reasonable fees and expenses of
Lender’s attorneys, upon any default in the payment of principal or mtercst when due, which
default continues beyond any applicable grace or cure period, and all costs including reasonable
fees and expenses of Lender’s attorneys in case it become necessary to protect the security

hereof, whether or not suit is commenced.

This Note may be prepaid in whole but not in part (except as _-provided below) pursuant to
the terms and provisions of Section 24.1 of the Loan Agreement.

The Lender shall have the right ‘to require that the indebtedness evidenced hereby be paid,
in full, in accordance with the terms of “Lender’s Put” as defined and provided for pursnant to
Section 24.2 of the Loan Agreement. '

In the event the payments reqmred to be made hereunder or pursuant to the Sacunty
Documents (as defined in the Loan Agreement), whether such payments are characterized as
interest or otherwise, shall at any time exceed the limits permitted by any law governing usnry or

20776-%
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" any other law applicable to the Joan evidenced hereby, all such excess sums paid by Borrower

for the period in question shall, without further agreement or notice ‘between or by any party
hereto, be applied to the principal balance as a‘iaartial prepayment ther¢of without premium.
Borrower and ‘all endorsers and guarantors of this ‘Note heteby severally waive:

 presentment for payment, protest and dernand, notice of protest, demand and of dishonor apd

nonpayment of this Note and Borrower s (and any endorser’s or gua:antor’s) hablhty hereundcr
shall rcmam unimpéired, noththstandmg any extension of the time of payment or other
indulgence granted by Lendcr, or the release of all or any part of the secunty for the payment

_hereof or the liability of any party which may assume the obligation to make payment of the
Indebtedness evidenced hereby or the performance of the obligations of Botrower,

- Whenever notice, demiand or a request under this Not¢ may properly be given o
Borrower or Lénder, the same shall be given in accordance with lbe provisions of the Loan
Agmement.

~ This Note is secured by the Security Documents (as defined in the Loan Agreement),

* whichincludes the assignment of the CCVI Mortgage (as defined in the Loan Agreement) which

CCVI Mortgage encumbers certain property, ‘more particularly described therein, located jn
Pequannock Township, Morris County. New Jersey. .

The transaction of which this Note is a part bear a reasnnable relation to the State of New
Jersey, in as much as the Property is located in the State of New Jersey; accordingly, the
Borrower and the Lender agree that this Promissory Note shall be- gbvemed by and construed in

accordance with the laws of the State of New Jersey, to the maximum extent the parues may 80 <
lawfully agree.

No Novation. This Amended and Restated Promissory. Note does not extingyish the
outstanding indebtedness evidenced by the Orlgmal Note or discharge or release any security,

and the parties do not intend this Amended and Restated Proxmssoxy Note to bea substitutionor

novation of the original indebtedness or instruments .secnnng,the..same.

Counterparts.  This Note may be signed in counterparts, each of which ehall be
deemed an original but all of which together shall constitute one and the same instrament.

[SIGNATURES APPEAR ON THE FOLLOWING PAGE]
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 EXECUTED AS A SEALED INSTRUMENT, as of the day and year first gbove.
written. B C

. . |
WIINESS: - POINTVIEW CAMPUSILLLC
By:  Erickson Retirement Communities, LLC.

PPF MF 3900 GRACEFIELD ROAD, LLC, holder of the Original Note, signs below to
acknowledge 1ts consent to the ferms of this Amended and Rcstatcd Pmszsory Note.

. WITNESS: , PPF MF 3900 GRACEFIELD ROA'D LLC
By: PPF Multifamily, LLC, Its Sole Member
By: PPF OP, LP, Jts .Sole Member
'By:  PPFOPGP, LLC, Its General Partner
~ By:  Prime Property Fund, LLC, 1ts Sole Member
By: Morgan Stanley Real Estate Adv;sor, s
- Its Manager

By: ;
Andrew Bauman
Authorized Signatory -
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EXECUTED AS A SEALED INSTRUMENT, as of the day and year first sbove

WITNESS: o POINT VIEW CAMPUS I,1LC

'}

By:  Erickson Reurement Commumtm. LLC,
' Member

By:

J effrey A Jacobson, Chief Financial Ofn‘cer
And Executive Vice President

PPF MF 3900 GRACEFIELD ROAD LLC, holder of the Ohgmal 'Note sxgus below 10

PPF MF 3900 GRACEFIELD ROAD, LLC
By:  PPF Multifamily, LLC, Its Sole Member
By:  PPFOP, LP, Iis Sole Member

By PPFOPGP, LLC, Its Genoral Partner
By: Prime Propcrty'Flmd, LLC, Its Sole Mcﬁba
By: ‘Morgan Stanley Real Estate Advisor, Inc.,

Authonzed S;gnatory
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- LIMITED GUARANTY AND INDEMNITY AGREEMENT

FOR VALUE RECEIVED, and in consideration for, and as an inducement to PPF MF
3900 GRACEFIELD ROAD, LLC, a Delaware limited liability company, as “Lender,” to

‘. enter mto a certain Loan Agreement dated as of November 1, 2006 (the “Agreement,

- the meamng ascnbed to'such tenns 1n the Agreement) w1th POINT VIEW CAMPUS II LLC .

a Maryland limited liability company, as “Borrower,” ERICKSON RETIREMENT
COMMUNITIES, LLC, a Maryland . hmlted liability company, as “Guarantor,”
unconditionally and absolutely indemnifies . and holds Lender, its officers, directors,
shareholders, employees, agents, attorneys, successors and assigns and each of them, jointly and

severally, harmless from and against any loss, cost, hablhty, damage, claim or expense,

including attorneys’ fees, suffered or incurred by Lender at any time, arising-under or on account
of any of the following, and guarantees to Lender payment and perfomance of any loss, cost,
liability, or expense suffered or incurred by Lender at any time, arising under or on account of,
each of the following (collectlvely, the “Guaranteed Obhgatlons”) '

(a)  Fraud, w1llful misconduct, or material misrepresentation made by Borrower or
Guarantor or their affiliates in or in .connection with (i) the Agreement, (ii) this Limited Guaranty
and Indemnity Agreement (“Guaranty”), (iii) the Project Documents to ‘which either Borrower

- and/or Guarantor are a party, or (iv) any other documents executed by Borrower or Guarantor in

connection therewith or the Mezzanine Loan.

(b) The failure by Borrower to pay or cauee to be paid charges for. iabor ‘materials or
other charges owed pursuant to the Contracts thch may create liens .on any portion of the

‘ Property

A(c)' The misapplication or misappropriation of (i) proceeds of insurance covering any

portion of the Property, (ii) proceeds of the sale, condemnation or transfer in- lieu of

condemnation -of any portion of the Property, or (iii) -other income relating to the Property ‘

.received by or on behalf of Borrower or Guarantor for any period for which there are unpaid

amounts due.and payable pursuant to the Agreement

(d) Borrower’s causmg or permitting waste to occur in, on or about the PrOperty or
failing to maintain or causing to be mamtamed the Property and Improvements except for -
ordinary wear and tear.

(e The fallure of B0rrower to properly apply and pay to Lender any and all sums and
amounts received or payable to Borrower at the time of delivery of any completed elements of
the Project pursuant to any agreement with CCVI, or any ‘successor entity, as set forth in the
Project Documents, after proper payment of all prior due and payable obligations of Borrower
under the Pro_1ect Documents to the extent of all amounts due and payable to Lender at that time.

US1DOCS 5885017v6
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() - Any loss by fire or- any other casualty to the extent not compensated by insurance
proceeds as_a result of Borrower s failure to comply with the insurance pmvrsmns of the

Agreement.
(g)

y wh1¢h Borrower 1s hable pursuant to the terms of the Agreement.

T (h)' . The removal of any chemical, matenal or substance in excess.of Jegal 11m1ts or
which is requlred by any governmental enhty, to which exposure is prohrblted, lnmted, or
regulated by any federal, state, county, or local authority, and which may or could pose a hazard
to the health and safety of the occupants of the Property (which substances are also defined in the
Agreement as “Hazardous Substances”), regardless of the source of origination (including
sources off the Property which migrate onto the. Property or its groundwater); the restoration. of
'the Property to comply with &ll governmental regulations pertaining to Hazardous Substances -
found in, on or under the Property, regardless of the source of origination (including sources off
- the Property which migrate onto the Property or its groundwater); ; and any indemnity or other

' agreement to hold Lender harmless from and against any and all losses, liabilities, damages,
injuries, costs and expenses relating to Hazardous Substances arising under Article XIX of the
Agreement. Guarantor shall not be liable hereunder if the Property becomes contaminated due to
acts on the Property (including sources off the Property which migrate onto the Property or its
groundwater) - subsequent to Lender’s re-entry onto the Property by a termination of the
- Agreement and Lender’s acquisition of the Property through a foreclosure on the CCVI
Mortgage. Liability hereunder shall extend beyond termination or expiration of the Agreement.
unless at such time Borrower provides Lender with an environmental assessment report
acceptable to Lender, in Lender’s sole discretion, showing the Property to not be in violation of
_ any law or laws relating to Hazardous Substances. The burden of proof under this subsection .
with regard to-establishing the date upon ‘which such Hazardous Substances were placed or
appeared in, on ot under the Property shall be upon Guarantor.’

() Intentlonally deleted.

(O Any failure by Borrower to pay in full interest or principal on the Mezzanine Note
or to pay any other sum or amount due to Lender under the Agreement. Notwithstanding the
foregoing to the contrary, Guarantor's liability under this subsection shall be limited, for each
period during which all interest on the Mezzanine Note and other sums are not otherwise paid in .
full to Lender by Borrower, to. the amount of management fees and development fees which are
paid or are payable to Guarantor under the Management and Marketing Agréement, dated as of
May 9, 2000, by and between Guarantor and° CCVI (as amended,- the “Management
Agreement”) and the Development Agreement, during such period for which interest or such
-other sums have not been paid; provided that for purposes of this paragraph (j), amounts payable
‘but not paid to Guarantor because such payments have been subordinated pursuant to the Bond
Loan Documents shall not be .considered “payable” .and the amount of Guarantor’s liability
hereunder shall not include such amounts untll Guarantor is entitled to receive such amounts.

® @) Guarantor shall comply with all ‘material terms and provisions of the
Management Agreement, as the manager thereunder, shall not enter into any modifications or

9
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amendments of the Management Agreement nor, except as otherwise expressly set forth in the
Agreenient, terminate the same prior to the expiration thereof, without Lender’s prior. written
consent. Guarantor shall not elect not to extend the term of the Management Agreement without
Lender’s prior written consent. Guarantor shall promptly deliver to Lender copies of ll niotices
provided by Guarantor or the CCVI under the terms of the Management Agreement concermng

~ notices of default, notices of changes or mod1ﬁcat10ns to the Prem1ses (as deﬁned m the
i 'Management Agreement) and the like. - ; : :

(i) In addltlon to the foregomg, and subject to the Fee SubOrdmatlon

A Agreement Guarantor hereby agrees to subordinate its right to payment under the Management

Agreement to the Guaranteed Obligations and assign its right to such payment to Lender, subject

to the terms of this subsection (k)(ii). In furtherance of such subordination and assignment, and

subject to the Fee Subordination Agreement, Guarantor shall unconditionally and irrevocably
direct CCVI to sénd all fees payable under the Management Agreement (“Management Fees”)
to an account (and any successor account) established by Lender at Bank of America, or such
other financial institution as Lender may designate from time to time, for the purpose of

implementing the terms of this subsection (k) (the “Lockbox Account”). Lender may, at its
option, declare that all Management Fees paid into the Lockbox Account shall remain in the’

Lockbox Account and be. used solely for the purpose of paying any amounts owing from

Guarantor to Lender. Lender may, at its option, by written notice to the CCVI, direct that any
and all future payments in respect of-Management Fees shall be made directly to Lender to be
held by Lender and to be distributed to satisfy Guarantor’s obligations under this Guaranty.
Lender is and shall be at all times the sole owner of the Lockbox Account and shall have the
right to change the identity of the Lockbox Account depository at any time and without notice to
Guarantor. Guarantor hereby acknowledges that it does not have access to the Lockbox Account -

-'and has no ownership interest whatsoever in the Lockbox Account, including, without limitation,

any power or authority to withdraw or wire transfer funds from, or to direct the withdrawal or
wire transfer of funds from, the Lockbox Account, and -agrees that it shall not now of in the
future seek access to, or claim any.ownership interest in the Lockbox Account; including without

limitation, the power to exercise any of the foregoing rights. Notwithstanding Guarantor’s

intention that Lender be the sole owner of the Lockbox Account, to the extent that Guarantor

may be deemed to have any ownership interest in the Lockbox Accounts, Guarantor hereby
- grants to Lender a security interest in and a pledge. of each Lockbox Account and all funds

deposited therein, to secure the payment and performance of its obligations to Lender. ‘The
security interest hereby granted and conveyed covers and will cover all forms of accounts.in -
which funds in. the Lockbox Account are placed, as well as all income and proceeds: from the
disposiﬁon of the account. Any Management Fees received by Guarantor from CCVI'to which it
is not entitled shall be received and held in trust by Guarantor, solely as agent for Lender, and

" Guarantor shall immediately turn over same to Lender for deposu in the Lockbox Account
- and/or application to and against obligations and amounts owing from Guarantor to Lender.

Guarantor shall execute such endorsements as may be necessary to effect the provisions of this
subsection (k). In this regard, Guarantor hereby grants Lender a special and irrevocable power .
of attorney coupled with an inferest to make any such endorsement as attorney-in-fact for -
Guarantor, and with full power of substitution. Lender shall release the Management Fees to
Guarantor from the Lockbox Account {or if paid to Lender, from Lender’s possession), on a
monthly basis, provided that no default with respect to Guarantor under the terms of this

3
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Guaranty and that no Event of Default (as deﬁned in the Agreement) wrth respect to Borrowet
under the Agreement has occurred and is then continuing and all obligations and amounts owing

from Guarantor to the Lender are satisfied through and including the then-current fiscal period.

Guarantor shall be entitled 16 any amounts remaining in the Lockbox Account (or if paid to
Lender, in Lender’s possession) upon ultimate satrsfactron of all obhgatlons and amounts ong

o from Guarantor and the Borrower to Lender.

.. The. eﬁ'ectrveness of the lmmedrately preceding paragraph in thls subsecﬁon
(k)(n) shall be suspended unless and until Lender provides wrrtten notice to the contra.ry "

() S ) Gua.rantor shall comply w1th all matenal terms and prOVisrons of the

‘Development Agreement, as the developer thereunder, shall not enter into any modifications or
- amendments of the Development Agreement, nor, except as otherwise expressly set forth in the .
Agreement, terminate the same prior to the expiration thereof, without Lender’s prior written

consent. Guarantor shall not elect not to extend the term of the Development Agreement without

‘Lender’s prior written consent. Guarantor shall promptly deliver to Lender copies of all notices
provided by Guarantor or Borrower under the terms of the Development Agreement concerning .

notices .of default, notices of changes or modifications to the Property and the like. In addition to
the foregoing, Guarantor hereby agrees to subordinate its right to payment- under the Developer
Agreement to the Guaranteed Obligations, :

(ii) In the event that any Development Drstnbutron (as defined in the Lender-

‘ ‘Developer Agreement, dated as of even date herewith, between Guarantor and Lender) that is

paid to Guarantor will cause or causes the Project to fail the Balance Test as set forth in the

- Agreement, or will increase or increases such a Balance Test failure, Guarantor shall not be
entitled to the payment of any such Development Distribution and any amounts so. recerved by.

Guarantor shall promptly be repald by Guarantor to Borrower.

(m) Guarantor hereby agrees and guarantees to Lender that it will complete the
construction of any buildings, non-residential elements, and/or any related infrastructure or
public improvements of or related to the Project that are initiated by Borrower or any affiliate,
free of any liens or encumbrances, including the payment or bonding of any mechanics’ liens

filed with respect to the Project. This guaranty will be independent of the other rights and

obligations of the parties hereto and may be. enforced by any remedy available at law or in
equrty : :

(n) .~ Guarantor will at all times maintain quuldrty in an amount equal to the quuldrty
Requrrement. During any period that Guarantor is not in compliance with the Liquidity
Requirement, Guarantor is precluded from making any New Investments, which shall be
Lender’s sole remedy for breach of this subsection (n). The “Liquidity Requirement” shall
require Guarantor to maintain Cash and Cash Equivalents in an amount -equal to the sum of: (i)

the greater of $24,000,000 or such amount as may be requrred to satisfy the highest level of

liquidity required under any liquidity covenant contained in documentation relating to Senior
Indebtedness; plus (ii) $15,000,000. The-following deﬁmtrons will apply to this subsectron



Case 09-37010-sgj11  Claim 39-1 Part 8 Flled 02/26/10 Desc Exhibit E Page 5 of
: 10

(1) “Cash and Cash Eqmvalents” 1ncludes amounts drawn by Guarantor
.under the Bank Line of Credlt. .

: 2) “Bank Line ‘of Credit” means an ex1stmg line of credit provxded by
. ,Mercan’ule-Safe Deposit and Trust Company, and any replacement line of credit.

: ()  “New Investments” means the expendituré of funds for the acquisition
(including the acquisition of land), construction or development of new contmumg care -
retirement communities (or land therefor) (“CCRC™), either directly or through an' affiliate;
‘New Investments will not include the expenditure of funds required under the terms of any
financing for a then existing CCRC or necessary to avoid the existence or conhnuan(:e of a
default with respect to any ﬁnancmg onaCCRC. :

“4) “Panty Debt” means collectively, (A) any securities (the “Subordinated
Securmes”) issued -under the Trust Indenture dated June 15, 2003, as amended, between
Guarantor and Deutsche Bark National Trust Company, and (B) any other indebtedness of.
Guarantor that is by its terms on a pari passu basis with the Subordmated Securities insofar as
any nght to payment and secunty is concerned. '

: (5)  “Senior Indebtedness” means any other mdebtedness of Guarantor other
than (a) Parity Debt, and (b) mdebtedness that by 1ts terms is exphcltly subordinated to the Parity
- Debt.

(0)  If the exercise by Lender or Borrower of their rights under Article XXIV of the
Agreement, regarding the requirements of Borrower to purchase the Lender’s entire interest in
“the CCVI Note, the CCVI Mortgage and the Mezzanine Loan, would result in a violation of the
liquidity and/or equity requirements imposed upon Borrower under any Project Loan, Guarantor
shall be obligated to contribute to Borrower, or at Lender’s option, such amounts shall be paid
directly to Lender by Guarantor, 100% of all additional capital contributions required to fund the
purchase of Lender’s entire interest in the CCVI Note, the CCVI Mortgage and the Mezzanine
Loan, :

® Intexit-ional,l__y deleted.

(@ Intentionally del eted.

) Guarantor hereby guarantees the timely and complete performance of any
obligations of Lender which may arise from any agreement with any third party related to the
development and operation of the Project that is entered into by Lender as a mortgagee of the

- Land (or which Lender may be subject as “owner” of the Land). ‘Guarantor hereby agrees that
Lender is entering into such agreements as the mortgagee only, upon the request of Borrower,
CCVI and/or Guarantor, that Lender shall have no liability or obligation under such agreements
and that such obligations and liabilities are to be assumed and performed by Borrower, CCVI
and Guarantor, as applicable, without claim to Lender.
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(s)  Any failure by Borrower to comply with and/or satisfy, or cause compliance with
or satisfaction of, any conditions, requirements, permits, approvals, or authonzatxons relating to
the development and/or operatxon of the PrOperty or the Project.

4 (t) Intentrona]ly deleted

. (u) Any default in the payment of mterest or pnncrpal on the Mezzamne Note
resultmg from a claim by CCVI under the PRA for repayment of moneys under Sect:on 2. S(c) or
any similar provision. requmng Guarantor to make payments back to CCVI S

™ - Any failure by Lender to receive a requlred payment when due and payable under

any of the Security Documents that results from a failure by Borrower to direct the Refunding

" Trustee or the Senior Lender to reease funds for payment to Lender from any funds or accounts
held pursuant to the Bond Loan Documents ‘

The obhgatrons in subsections (a) through ), except as specifically provxded otherwise
therein, shall survive the termination or expiration of the Agreement. Lender’s rights under this
Guaranty are in addition to all rights of Lender under the Agreement, and payments by Guarantor
under this Guaranty shall not reduce the obligations and liabilities of Borrower under the
Agreement; provided, however, this shall not be construed to permit Lender to collect from
Borrower for the same obhgatlons or liabilities for which Lender has already received payment
from Guarantor. The obligations in subsections (b), (©), (d), (f), (h), and (s) shall be applicable
only so long as, and to the extent that, such actions and matters are within the control of the
Guarantor and/or the Borrower by virtue of Guarantor’s engagement -as manager under the
Management Agreement or as Developer under the‘Development Agreement. ‘

‘The Agreement and this Guaranty, and the obhgatnOns of Guarantor and Borrower
hereunder and thereunder, are secured by a pledge of all of the membership-interests in Borrower
pursuant to the Pledge Agreement, the terms and conditions of which are hereby incorporated
herein by this reference, however, unless specifically set forth herein, recourse is not limited for
such security-for the enforcement of any rights hereunder. =

: The vahdlty of this Guaranty and the obligations of the Guarantor shall not be termmated,
affected, or impaired by reason of (i) any forbearance, releases, settlements or compromises
‘between Lender and Borrower or any other guarantor, by reason of any waiver of or failure to
enforce any of the rights and remedies reserved to Lender in the Agreement or otherwise, (ii) the
invalidity, illegality or unenforceability of the Agreement for any reason whatspever, (iii) the
relief or release of Borrower or any other guarantor from any of their obligations under the
Agreement by operation of law or otherwise, including, without limitation, the insolvency,
bankruptcy, liquidation or dissolution of Borrower or any other guarantor or the rejection of or
assignment of the Agreement in connection with proceedings under the bankruptcy laws now in

effect or hereafter enacted (other than any written release of Borrower or any release of =

Borrower pursuant to the express terms of the Agreement in connection with a permitted
assignment thereunder as provided herembelow), (iv) any modification or amendment of the
Agreement, or (V) any other act or omission of Lender or Borrower which would otherwrse

6
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constltute or create a legal or equitable defense in favor of Guarantor except to the extent that the
same constltutes a defense to enforcement of the Agreement against the BorrovVer thereunder.

: " Guarantor represents and warrants that 1t is the direct or indirect owner of one hundred
percent’ (100%) of the equity interests of Borrower and, therefore has a ‘material economic
- interest in Borrower and that the execution of this Agreement will be of direct benefit to it. This
" Guaranty will remain in fuill force and-effect as to any renewal, modxﬂcauon, amendment, or
+ extension .of the Agreement, any a551gnment or transfer by Lender, any assignment of transfer by
Borrower, any change in the status, composition, structure or name of Borrower or Guarantor
and as to. any ass:gnee of Borrower’s interest under the Agreement

If Guarantor directly or mdlrectly, advances any sums to Borrower, Guarantor S nghts to
" contribution for such sums and indéebtedness will be subordinate in all respects to the amounts
then and thereafter due and owing by Borrower under the Agreement. Payment by Guarantor of
any amount pursuant to this Guaranty shall not in any way. entitle Guarantor to any right, title or
interest (whether by way of subrogation or otherwise) in and to any of the rights or remedies
Lender may have against Borrower; unless and until all of the obligations then payable or.
performable by Borrower under the Agreement have been performed, including particularly, but
without limitation, payment of the full amount then due and owing to Lender under- the
Agreement and tlus Guaranty :

. The habxhty of Guarantor for the Guaranteed Obhgatlons and other oblxgatlons contained
in thls agreement shall be primary; in any rights of action which accrue to Lender under the
Agreement, Lender may proceed against Guarantor and/or Borrower, Jomtly or severally, and
may proceed against Guarantor without having demanded performance of, commenced any
action against, exhausted any remedy against, or obtained any Judgment against Borrower. This
is a guaranty of payment and not of collection, and Guarantor waives any obligation on the part
of Lender to enforce the terms of the Agreement against Borrower as a condmon to Lender 8
right to proceed against Guarantor. ‘

~ Guarantor expressly waives (i) notice of acceptanee of this Guaranty and of preSentrnent,
demand and protest, (i) notice of any default hereunder or under the Agreement (other than
“notices and.copies thereof to the parties specified in and as expressly required by the Agreement)
and of all mdulgences (iii) demand for observance, performances or enforcement of any terms
for provisions of this Guaranty or the Agreement, and (iv) all other notices and demands
otherwise requxred by law which Guarantor may lawfully ‘waive. Guarantor agrees that if this
Guaranty is enforced by suit or otherwise, Guarantor shall reimburse Lender, upon demand, for
all expenses incurred in connection therewrth, including, w1thout hmltatlon, reasonable
attorneys’ fees. .

Guarantor agrees that in the event that Borrower shall become insolvent or shall be .
adjudicated a bankrupt,-or shall file a petition for reorganization, arrangement or other relief
under-any present or further provision of the Bankruptcy Reform Act of 1978, or if such a

petition be filed by creditors of said Borrower, or if Borrower shall seek a judicial read_]ustment o '

- of the rights of its creditors under any present or future Federal or State law or if a receiver of all
or part of its property and assets is appointed by any State or ‘Federal court, no such proceeding

7
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) or action taken therein shall modlfy, diminish or in any way affect the habrhty of Guarantor
T ‘under this Guaranty :

.- Guarantor further agrees that, (a) to the extent Guarantor makes a paymerit or payments
to Lender under this Guaranty, which payment or payments or any part thereof are substantlally L
invalidated, declared to be fraudulent or preferent1al set aside and/or requxred to be repaid to
- Guarantor o its respective estate, trustee, receiver or any ottier party under any bankruptcy law,
~ state or federal law, common law or equitable cause, then to the extent of $uch payment or
repayment, this' Guaranty and the advances or part thereof which have béen paid, reduced or
 satisfied by such amount shall be reinstated and continued in full force and effect as of the date
“such initial payment, reduction or satisfaction occurred and (b) to the extent Borrower makes a’
payment or payments to Lender under the Agreement, which payment or payments or any part
_ thereof are substantially invalidafed, declared to be fraudulent or preferential, set aside and/or .
required to be repaid to the Borrower or its estate, trustee, receiver or any other party under any
bankruptcy law, state or federal law, common law or equitable clause, then, to the extent of such
payment or repayment, Guarantor shall nevertheless be liable hereunder to the same extent as it
would have been if the obligations of Borrower had not been so invalidated, declared to be
'fraudulent or preferentral set aside or required to be repaid.

Guarantor hereb.y ‘waives, to the maximum extent permitted by law, all defenses available
to a surety, whether or not the waiver is specifically enumerated in this Guaranty. '

All of the terms and provisions of this Guaranty - shall “inure to the benefit of the
. ~ successors and assigns of Lender and are binding upon the respectlve successors and assigns of
) ) Guarantor.

Within seven (7) days after written request therefor from Lender, Guarantor shall deliver
to Lender, or its designee, an estoppel letter from Guarantor ratifying and confirming
Guarantor’s obligations under this Guaranty :

, A determination that any provision of thxs Guaranty is unenforceable or invalid will not
affect the enforceablhty or validity of any other provision, and any determination that the
apphcatron of any provisien of this Guaranty to any person or circumstances is illegal or
‘unenforceable will not affect the enforceability or validity of such prov1s1on as it may apply to
any other persons or circumstances,

No modiﬁcation or amendment of this Guaranty will be effective unless executed by
- Guarantor and consented to by Lender in writing, and no cancellatlon of this Guaranty will be
vahd unless executed by Lender in writing.

If Boirower’s obligations are void or voidable due to illegal or unauthorized acts by
Borrower in the execution of the Agreement, Guarantor shall nevertheless be liable hereunder to
the same extent as it would have been if the obligations of Borrower had been enforceable
against Borrower : :

, L
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Th13 Limited Guaranty and Indemnity Agreement is gOVerned excluswely by its
provmons and by the laws of the State of Maryland as the same may from tlme to time exist.

[Signature on following page)]
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.IN WITNESS WHEREOF, the undersi

~ Claim 39-1 Part 8 Flled 02/26/10 Desc Exhlblt E Page 10
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1ed has caused this anted Guaranty and
Avembcr- R 2006.

Inderinity Agreement to be executed as Qf

By: R
/Na}rKGeralth

T1tle Executlve Vice P _ jdent

10
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MEMBER INTEREST PLEDGE AGREEMENT

COMMUNITIES LLC a Maryland hmlted habxhty company (“ERC” or the “Pledgor”), in

favor of PPF MF 3900 GRACEFIELD ROAD, LLC, a Delaware limited hablhty company (the

' “Pledgee”)

RECITALS

WHEREAS, Pledgee has made a loan to Point ‘View Campus 1, LLC a Maryland

" Timited liability company (“Borrower”), secured by (i) a pledge of a note from Cedar Crest
."Vrllage Inc. (“CCVI”) and (ii) an assignment of a mortgage from CCV1 on certain real property

in Pequannock Township, Moms County, New Jersey (the “Property”); and:

WHEREAS, subject to and upon the terms and conditions set forth in this Agreement
and the Loan Agreement (the “Mezzanine Loan Agreement”), between Pledgee and Borrower,
Pledgee has made the Mezzanine Loan, which together with all other capitalized terms not
defined herein shall have the meamng set forth in the Mezzanine Loan Agreement; and -

‘WHEREAS, Pledgor has partlally guaranteed Borrower’s performance under the
Mezzanine Loan Agreement pursuant to that.certain Limited Guaranty and Indemnity A greement
of even date herewith from Pledgor in favor of Pledgee (the “Guaranty”), and :

WHEREAS, _P]ed-_gor, directly or indirectly, is the sole owner of one hundred percent

| (100%) of the equity interests of the Borrower; and

‘WHEREAS, as a condition precedenf to Pledgee making the Mezzanine Loan to
Borrower, Pledgor has agreed to pledge and grant to Pledgee a security interest in the entire
member interest in Borrower held by Pledgor con51st1ng of a 100% sole member interest held by

ERC (collectively, the “Member Interest™), in order to secure Borrower’s performance under.
'the Mezzamne Loan Agreement and ERC’s performance under the Guaranty.

AGREEMENTS

NOW THEREFORE, in consideration of the premises and of other good and valuable
consideration, the receipt and sufficiency of which are hereby expressly acknowledged, the
parties hereto intending to be legally bound, do hereby agree as follows: -

L Defined Terms. Any capitalized term not otherw1se deﬁned herein shall have the
meaning given to such term in the Mezzanine Loan Agreement.

2. Pledge. As securi'ty for (i) Borrower’s full, prompt and complete }payment of

interest, and.all other amounts required to be paid by Borrower under the Mezzanine Loan
Agreement when due, (ii) the full, prompt and complete performance of all other obligations of

USIDOCS 5885027v4
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Borrower under the Mezzanine Loan Agreement when due, and (iii) Pledgor’s full, prompt and
complete performanCe of all of its obligations under the Guaranty (@) (i) and (111) are hereinafter
collectively referred to as the “Obligations”), the Pledgor hereby pledges and assigns to Pledgee
the Member Interest and heréby grants to Pledgee a security intérest in and to tie Member
4 Interwt, including without limitation, all of Pledgor’s capital accounts in and interest in the
income, profits, gains and losses of Borrower and of Pledgor’s right to receive d1stnbut10ns and
the return of ‘capital "contributions from Botrower’ (collectively, the “Collateral®); provuied
K _however that the Collateral shall not include cash payments distiibutions or return of capital -
contnbutlons or other payments by Botrower paid on, of in respect of, the Member Interest
(“Dlstnbutnons ") so long as, at the time such Distributions are made or after giving effect to
such Distributions, (A) neither Borrower nor Pledgor is in continuing default under any of the
Project Documents (beyond applicable notice and cure periods), (B) Borrower is not in.
continuing default (beyond applicable notice and cure periods) under the Mezzanine Loan
Agreement dealing with any payment thereunder,(C) no other default under the Mezzanine Loan
Agreement dealing with matters other than any payment shall have occurred and is continuing
- (beyond applicable notice and cure periods) as to which Pledgee has not waived such Event of
Default, (D) no-claim for payment or performance has been made by Pledgee against Pledgor
under the Guaranty which has not been satisfied, and (E) Pledgor has established in favor. of
Pledgee, as security for the payment of the Option Purchase Price under the Mezzanine Loan -
Agreement, a letter of credit or other assurance or financial security, in a form reasonably
approved in writing by Pledgee, assuring Pledgee that the net amount of all Distributions (net of
-.amounts which are re-contributed by Pledgor to Borrower in ‘order to pay bona fide obligations
of Borrower under the Project Documents) will be available to apply -toward payment of the .
Option Purchase Price if and when it becomes due and payable Borrower may only make, and -
Pledgor may only receive, Distributions which are made in accordance with the foregoing
.conditions and limitations on makmg Distributions free and clear of the lien and operation of this
.Agreement.

3. Financing Statement. Slmultaneously with execution hereof P]edgor authorizes
Pledgee to file a UCC-] Financing Statement with the State of Maryland (the “Financing
Statement”) evidencing the 'security interest granted by Pledgor to Pledgee in the Collateral. -
The Pledgor agrees that, at any time and from time to time, Pledgor will promptly execute and
deliver all further instruments and documents, and take all further action, that may be reasonably
necessary or desirable, or that the Pledgee may reasonably request, in order to perfect and protect
any security interest granted hereby or to enable the Pledgee to exercise and enforce its rights
and remedies hereunder with respect to the Member Interest or other Collateral. -

4. Rgmedi es, Rights Upon Defauit.

(a) Upon .and after the occurrence of an Event of Default, and subject to the
provisions of Section 2 hereof, the Pledgee shall have the rights and remedies with respect to the
Collateral provided for in the Uniform Commercial Code in effect in the State of Maryland (the
“UCC™), including the right to, without demand of performance or other demand, advertisement,
or notice of any kind (except such notice as may be specifically required by law and the notice
and advertisement requirement specified in :subsection (c) herembelow), to or upon the Pledgor
or any other person, forthwith realize upon its security interest in the Collateral or any part

2
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| thereof, and forthwith sell or otherwise dispose of and deliver the Collateral or any part thereof at

public or private sale or sales, at any time or place, at such prices and on such terms (including,
but without limitation, a requirement that any purchaser of all or any part of the Collateral
purchase the Member Interest or other interests constituting the Collateral for investment and
without any intention to make a distribution thereof) as it may deemn best, for cash or on credit, or
for future delrvery without assumptlon of any credit risk, with the rrght of Pledgee or any -
pmchaser to purchase upon any such sale the whole or any part of the Collateral freé of any right
or equity of redemption in the P]edgor, ‘which nght or equ1ty is hereby expressly wmved and -
released to the extent permrtted by law. .

(b) The proceeds of any such dxsposmon shall be apphed as follows.
(i) First, to the costs and expenses mcurred in connection therewith or

mcxdental thereto or to the care or safekeeping of any of the Collateral or in any way relating to
the exercise or. enforcement of the rights of the Pledgee hereunder, mcludmg reasonable

N attomeys fees and legal expenses incurred in-connection therewith;-:

, , (i) Second, to the satisfaction of the Obll__gations -Which are then due
and payable; . : ; ‘

(iif)  Third, to the payment of any other amounts required by applicable -
law; and . _ . '

(iv)  Fourth, to the .Pled_gor to the extent of any surplus proceeds.

' (©) Any notification required by Section 9-611 of the UCC shall be deemed
reasonably ‘and properly given if given to the Pledgor in accordance with-Section 11 hereof, at
least ten (10) days before any sale or disposition-of any .of the Collateral. Any advertisement of

the sale. or other dlsposmon of such Collateral shall be deemed to be reasonable if such

advertisement is placed in a newspaper of general circulation in or about the location of the
principal place of business of the Borrower at least once in each of the two (2) calendar weeks

'1mmed1ate1y preceding the sale.

5. Representations and Warranties. The Pledgor hereby represents, warrants and
covenants to the Pledgee as follows: . :

(a) Pledgor is a lim'ited liability company duly organized, validly existing and
in good standmg under the laws of the State of Maryland and its address is 701 Maiden Choice
Lane, Baltrmore, Maryland 21228; 4

(b)  Borrower is a limited liability company duly orgarnzed valrdly ex1st1ng»

andin good standing under the laws of the Staté of Maryland, and is qualified to do business in
‘the state in which the Property is located

(c) This Agreement has been.duly executed and delivered by the Pledgor and -
is a valid and bmdmg obhgatron of the Pledgor enforceable against it in accordance with its
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.terms subject to the effect of any applicable bankruptcy, msolvency, reorganization, moratonum
or snmlar laws affecting the nghts of creditors generally; - - '

(d) Pledgor is the sole holder of record and the sole beneﬁcxal owner of the
Member Interest free and clear .of any liens, warrants, calls, security interests, options, - .
_encuimbrances .or other charges thereon or affecting title thereto, except the security interest °
created by this. Agreement and perfected by the ﬁhng of the Fmancmg Statemcnt,

(e) Pledgor has full legal power and nght to pledge and grant the secunty
interest conveyed hereby in the Collateral and every part thereof; the making of such pledge and
the granting of such security interest do not violate the provisions of any law, regulation,

_ contract, agreement, restrictive covenant or legend, order of court, corporate charter or bylaw,
stockholders agreement or other instrument binding upon it or any part of the Collateral; and no -
consent or approval of any governmental body or regulatory authority, or any secuntles
exchange, was or is necessary to the validity or effectxveness thereof;

(t) The issuance of the Member Interest has been duly authorized and the
Member Interest is validly 1ssued fully paid and nonassessable, :

(g) Al corporate actions or other actions or consents necessary to authorize
and effectuate the terms of this Agreement on behalf of Pled gor have been taken or obtamed

(h). Pled-gor will not (i) suﬁ'er or permit any mm@entor modification of the
operating agreement of the Borrower without the prior written consent of P]edgee (which
consent may not be unreasonably withheld, conditioned or delayed); (ii) without the prior written

. consent of Pledgee, as51gn its rights to control Borrower or permit any other person to control
Borrower; or (ili) waive, release or compromise any rights or claims that Pledgor may have
against any other party which arise under the operating agreement of the Borrower; -

0] The Member Interest is not an interest w}nch is ‘dealt in or traded on .
securities exchanges or in securities markets, the terms. of Borrower’s operatmg ‘agreement do
not expressly provide that it is a security governed by Article 8 of the UCC, nor is'the Borrower
registered as an investment company under the federal investment company laws, and the
Member Interest is not held in a securities account and is not certificated. Pledgor so long as
this Agreement is in effect, will not certificate the Member Interest.

_ 6. Preservation of Collateral The Pledgor will pay promptly when due all taxes,
assessments and govemmental charges and levies upon or agamst the Collateral, in each case
before the same become delinquent and before penalties accrue thereon, unless and to the extent

* that the same are being contested in good faith by appropriate proceedmgs The Pledgee may, at
its option, make any payments or take any other action it may reasonably deem necessary or
-desirable to cure any default by Pledgor pursuant to the terms of this Agreement, to remove or
discharge any liens, attachments or levies against or upon the Collateral, whether voluntary or
involuntary, or otherwise to conserve, protect or further perfect its interest in the Collateral. The »
Pledgor shall, promptly upon demand, relmburse the Pledgee for all such advances or expenses
mcurred by the Pledgee.
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1. No Further Transfer or Encumbrances. Except as permitted by the express terms

* of the Mezzanine Loan Agreement, the Pledgor hereby covenants and agrees that it shall not sell,
_convey or otherwise dispose of any of the Collateral, nor create, incur or permlt to exist any
- pledge, mortgage, lien, charge, encumbrance or any security interest whatsoever with respect to
- any of the Collateral or the proceeds thereof. The Pledgor further covenants and agrees that it

shall not consent fo or approve the issuance of any additional Member Interest in Borrower or the -

" merger of Borrower with any other entity, except (i) where the issuance is not prohibited by the

express terms of Mezzanine Loan Agreement and where the issued interests or entrusts in the’

_entlty surviving the merger, is subject to the lien created under this Agreement, and (ii) any - ‘

issuance of member interests in Borrower to a‘non-equity member as ‘provided in Borrower’s
organizational documents, copies of which have been prov1ded to Lender, 'Without in any way

limiting the foregoing, un]ess and until Borrower exercises the Purchase Option set forth in the

Mezzanine Loan Agreement and pays Pledgee all amounts due.in connection therewith, Pledgor

may not elect to or voluntarily sell or in any manner convey the Member Interest.

8. Voting Rights. Notwrthstandmg anythmg herein to the contrary, unless and untll.

_-an Event of Default occurs and is continuing, and the Pledgee forecloses upon the Collateral in -

accordance with this Agreement, the Pledgor shall have the right to exercise its ‘voting and other

- rights with respect to the Member Interestand Pledgor shall have the right to receive

Distributions, but only under and subject to the terms, conditions and limitations applicable to

" Distributions as set forth in Section 2 above. Notwithstanding the foregoing sentence, upon the

occurrence and during the continuation beyond applicable notice and cure periods of (i) an Event
of Default under the Mezzanine Loan Agreement or (i) a claim by the Pledgee under the
Guaranty which has not been satisfied, the Pledgee shall be entitled to exercise any and all rights

. of conversion, exchange or ‘subscription or any other similar rights, privileges or options .

pertaining to the Collateral as if it were the absolute owner thereof, including, ‘without limitation,

the right to exchange, at its discretion, any and dll of the Collateral upon the merger,
.consolidation, reorganization, recapitalization or other readjustment of the Borrower or, upon the

exercise of any such right, privilege or option pertaining to the Collateral, and in connection
therewith, to deposit and deliver any and all of the Collateral with any committee, depositary, -
transfer agent, registrar or other designated agency upon such terms and conditions as the

Pledgee may determme :

10.  Duty of Pledgee. The Pledgee may take any action set forth in this Agreement .
without liability to the Pledgor (except for Pledgee’s own gross negligence or willful
misconduct), Borrower or any other person, except to-account for property actually received by
it, but the Pledgee shall have no duty to exercise any of such rights, privileges or options and
shall not be responsible for any failure to do so or delay in so doing. The Pledgee’s only duty

'with respect to the Collateral shall be to exercise reasonable care to assure the safe custody of the

Collateral, and the Pledgee shall be relieved of all responsibility for the Collateral upon delivery
or proﬂ‘er of dehvery of the Collateral to the Pledgor

11.  Costs. The Pledgor shall pay on demand all costs and. expenses (including

reasonable attorney’s fee) incurred by and on behalf of the Pledgee incident to any collection;
servicing, sale, disposition or other action taken by the Pledgee- yvrth respect to the Collateral or
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any portion thereof following the occurrence and during the confinuance of an Bvent of Default;
provided, however, that this Agreement shall in all respects be nonrecourse to Pledgor and
Pledgee shall look only to the. Member Interest to satisfy any liability of Pledgor her_eundex;

12, Notlces
(a) Any and all notlces demands consents, approvals, oﬂ‘ers, elect10ns and
'ngen ifin wntmg and the same shall be dehvered e1ther m hand or by ma11 or F ederal Ex press .
or similar expedited commercial carrier, addressed to the rec1p1ent of the notice, postpaid and ‘-

registered or certified with return receipt requested (if by mall), or thh all freight charges
: .prepald (if by Federal Express or similar carrier). ‘

().  All notices requlred or permitted to be sent hereunder shall be deemed to
have been given for all purposes of this Agreement upon the date of receipt or refusal, except
that whenever under this Agreement a notice is either received on a day which is not a business
day or is required to be delivered on or before a specific day which is not a business day, the day
of receipt or required delivery shall automatically be extended to the next business day.

(¢) Al such notices shall be addressed:

If to Pledgee: PPF MF 3900 GRACEFIELD ROAD, LLC
c¢/o-Morgan Stanley US RE Investing Division
1585 Broadway, Floor 37 =
New York, NY 10036
Attn: Andrew S. Bauman:
Phone: (212) 761-4468
Fax: (212) 761-0253

With a copy to: Wilmer Cutler Pickering Hale and Dorr LLP
) 100 Light Street — Suite 1300
Baltimore, Maryland 21202
Attn: Mark Pollak, Esq.
Phone: (410) 986-2860 .
Fax: (410) 986-2828 -
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IftoPledgor: - Erickson Retirement Communities, LLC
o ~ 701 Maiden Choice Lane
Baltimore, Maryland 21228
~ Attn; General Counsel
Phone: (410) 737- 8864
Fax (410) 7378828

By notxce ngen as herem prowded the partles hereto and their respectWe successors and-

| ‘assigns shall have the right from time to time and at any time during the term of this Agreement

to change their respective addresses effective upon receipt by the other parties of such notice and
each shall have the right to specify as 1ts address any other address within the Umted States of

13. Ermre Ag;reement. This Agreement contams the full understandmg of the Pledgor
and the Pledgee in respect of the pledge of the Collateral, and may not be amended or otherwise
modified except ina wntmg duly executed by the Pledgor and the Pledgee. oo

14.  Waiver. The faxlure by either party to insist upon or to enforce any of its rights
hereunder shall not constitute a waiver thereof. Any waiver shall be in writing and s1gned by the

paxty granting the walver

15.  Exercise of Rights. All rights, remedies and powers of the Pledgee hereunder are
irrevocable and cumulative, and not alternative or exclusive, and shall bein addition to all other

rights, remedies -and powers given hereunder or in or by any other mstrument or any law now
- existing or hereafter made or enacted. . :

16.  Severability. If any term, covenant or condition .of this 'Agreem'ent, or the
application thereof to any person, shall be invalid or unenforceable, the remainder of this

Agreement or the apphcanon of such term, covenant or condition to persons or circumstances

other than those to ‘which it is held to be invalid or unenforceable shall not be affected thereby,

and each term shall be valid and enforceable to -the -fullest extent permitted by law.

17,  Termination. This Agreement shall terminate upon the earlier to occur of (i) the
termination of the Mezzanine Loan Agreement and perfonnance in full of the Obligations, or (ii)
Pledgor’s transfer of its interest-in the Borrower or in the Mezzanine Loan Agreement pursuant

to Article 14 of the Mezzanine Loan Agreement.

18.  Binding Nature of Agreement. This Agreement shall be binding upon Pledgor
and Pledgee and their respective successors and assigns. A

~ 19, Constructmn. When used herem the singular may also refer to the plural and vice ’
versa; and the use of any gender shall be applicable to all genders. Headings in the Agreement

- are for purposes of reference only and shall not limit or otherwise affect the meamng hereof.
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20 Governing Laws. This Agreement shall be govemed by and construed in
accordance with the laws of the State of Maryland ' L

, 21. . Counterparts. This Agreement may be executed in any number of counterparts,
edch of which shall be an ongmal but all of which together shall constxtute one mstrument.

'[Sigﬁatyres on _follbwiné?qges.] Coa
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) ‘ * Executed and acknowledged by the undersigned as of the day and year first written
above. , . . s o

PLEDGOR:

By:

Npate: Gordld F. D'oh;tzs‘d/ 4
- Title; Executive Vice Pxgsident

[SIGNATURES CONTINUE ON NEXT PAGE] .
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PLEDGEE:

PPF MF 3900 GRACEFIELD ROAD LLC a Delaware
limited liablhty tompany

By: PPF Mulnfamﬂy, LLC a Delaware limited habxllty compa.ny, .

its sole member

' By PPF OP LP, aDelaware lumted partnerslup, ‘
its sole member

By: PPF OPGP,LLC, a Delaware limited habxlxty
' company, its general partner

" By: Prime Property Fund LLC,a Delaware
© limited hab1hty company, its sole member”

Name: (%C‘\NAQ S @aumau\
Title: Its Authorized SngnatOry

10
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Department o ' . \~- %

Assessments and Taxatlon & 4,'- AR ' C. John Sullivan, Jr. .
€ MRS , i : Director

Charter Division . , ' _; Ll - - Paul B. Anderson
. : : . Administrator

Date: -12/28/2006.

WILMER CUTLER PICKERING HALE AND DORR LL
100 LIGHT STREET

SUITE 1300 . |

'BALTIMORE o ' 'MD 21202

‘This letter is to confirm accéptancg of the following filings

FILE NUMBER  ': ©0000000181291535
TYPE OF REQUEST : ORIG FIN STMT
DATE FILED : 11/16/2006

TIME FILED : 03:19 PM

BASE FEE : $25.00
ACKNOWLEDGEMENT  : 1000361994103558
"CUSTOMER ID : 0001894243 '
WORK ORDER NUMBER : 0001337281

: 'PLEASE VERIFY ‘THE INFORMATION CONTAINED IN THIS LETTER. NOTIFY .THIS DEPARTMENT
"IN WRITING IF ANY INFORMATION IS INCORRECT INCLUDE THE CUSTOMER ID AND THE WORK
-ORDER NUMBER ON ANY INQUIRIES

UCC Division-
Baltimore Metro Area (410) 767-1459
Outside Metro Area (888)246-5941

301 West Preston Street-Rooms 801-Baltimore, Maryland 21201-2395 . 0004330859
: Toll free in.Maryland (888)246-5941 -
" MRS (Maryland Relay Service) (800)735-2258 TT/Volce- Fax (410)333-7097 - .. 'UACCPT
Website: www.dat.state.md.us
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“ ucc FINANCING STATEMENT

FOLLOW INSTRUCTIONS (front and back) CAREFULLY

of 3:

A. NAME & PHONE OF CONTACT AT FILER {oplionalf.

a.-aéNp 'AcmowLEbGMENT ro‘ ~(Name and Addrass)

trlela Ann Berkey

Baltimore, MD 21202

L

Wiliner Cutler l’lckerlng Hale and’ Dorr LLP

1
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CUST 1D:0081894243
WORK ORDER:00801337281
DATE:12~-28~ 80@6 10'. 4 AN

QI'IT
RECEN -9
DEPARTMENTOF .
ASSESSMENTS & TAXATION

oy T P:H'l:

.. THE ABOVE SPACE IS FOR FILING OFFICE USE ONLY

o 1. DEBTOR SEXACTFULL LECALNAME lnsenon!yn_ngdebtorname(1aor1b) donctabbreviate or combine names

ia ORGANIZATION S NAME )
, Erickson Retirement Communltles, LLC o _ L . :
OR 1BNDIVIDUAUSTASTNAME FIRSTNAME MIDDLE NAME SUFFX
To. MALLING ADDRESS ey ' srATE_lPos““‘rALooo'é COUNTRY
701 Maiden Cholce Lane | Baltimore MD {21228 | USA
“1d. W -JADDL INFO RE l1e TYPE OF ORGANIZATION . 1f. JURISDICTION OF ORGANIZATION 1g9. ORGANIZATIONAL ID #, if any

ORGANIZATION

, DEBTOR | LLC | Maryland | W04550497
2 ADDITIONAL DEBTOR S EXACT FULL LEGAL NAME -insert vnlygugdebtor fame (28 of 2b) -.do not nbbmvmte or comblne names
2 ORGANZATIONS NAME
OR e TNOIVIDUALS LAST NAME FIRST NAME — [MIDOLE NAME - SUFFX
., .+ "2 MAILING ADDRESS oY STATE |POSTAL CODE GOUNTRY
usgmumygnm’ TADDLINFORE |20, TYPEOF ORGANIZATION zr.,uunuénuérlbnbpORGANzAmN |29 ORGANZATIONALID #, Fany
: | ORGANIZATION . L
DEBTOR | | T . . [none
3. SECURED PARTY‘S NAME(orNAMEolTOTALASSlGNEEolASSlGNORSIP) Inseﬂonlymsecumdpanyname(SaO(Sb) ] o
33 ORGANZATIONS NAME | T
oR PPF MF 3900 Gracefield Road LLC ) . o
3b. INDIVIDUAL'S LAST NAME - FIRSTNAME MIDDLE NAME . . SUFFIX
30. MAING ADUREES (134 GIATE  |POSTAL CODE "[COUNTRY
— 1585 Broadway, Floor 37 (Attn: A Bauman) - New York NY 10036 o USA

4 This FINANCING STATEMENT covers the following collatoral;

All of Débtor's member interest in Point View' Campus II, LLC, a Maryland llmlted liability company ("PVC"™), lncludlng

without limitation, all of Debtor's capital accounts in and interest in the income, profits, gains and losses of PVC and of

Debtor's right to recelve distributions and the return of capital contributions from PVC as pledged pursuant to that certaln
: Member lnterest Pledge Agreement, dated as of November 1, 2006, by Debtor in favor of Secured Party,

-5, ALTERNATIVE DESIGNATION [f applicable):| JLESSEEAESSOR

CONSIGNEE/CONSIGNOR |

)s

{for record] {or recorded) &
" 8. OPTIONAL FILER REFERENCE DATA

7. Check to REQ
A IONAL F|

BALEEBALOR | |sewermuver | lae.uen | Ivon-uccriung -
ST SEARCH REPOR (S Tt » U : =
= " optional]_« o All Debtors | |Debtor 1| Joebtor2

FILING OFFICE COPY — UCC FINANCING STATEMENT (FORM-UCC1) (REV. 05/22/02) - -

o




Northern District of Téxa_s
~ Claims Register

09—37010-sgi1 1 Erickson Retirement Communities, LLC
Judge: Stacey G. Jernigan ~ Chapter: 11

Office: Dallas Last Date to file claims: 02/28/2010
Trustee: - Last Date to file (Govt):

Creditor: (13036569) Claim No: 39 - ||Status:

PPF MF 3900 Gracefield Original Filed Filed by: CR

Road, LLC : - {{Date: 02/26/2010 || Entered by: Pollack, David

c/o Matthew G. Summers, Original Entered  ||Modified:

Esquire Date: 02/26/2010

Ballard Spahr LLP |

300 E. Lombard Street, 18th

Floor a

Baltimore, Maryland

21202

Secured claimed: $28665000.00
Total claimed: $28665000.00

History: : : . . ,
Details  39-1 02/26/2010 Claim #39 filed by PPF MF 3900 Gracefield Road, LLC, total amount
claimed: $28665000 (Pollack, David )

[Description: (39-1) See Schedule ~ |

- IRemarks: : . : |

Claims Register Summary |

Case Name: Erickson Retirement Communities, LLC
Case Number: 09-37010-sgj11
Chapter: 11
Date Filed: 10/19/2009
Total Number Of Claims: 1 -

Unknown I ”
Administrative|| |l
Total ||  $28665000.00 | $0.00

| Total Amount Claimed] Total Amount Allowed
| Unsecured ” :
| Secured | $28665000.00
| Priority || |
|
|




