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RECEIVED
UNITED STATES BANKRUPTCY COURT JuL 2 0 2020
SOUTHERN DISTRICT OF INDIANA
INDIANAPOLIS DIVISION BMC GROUP
In Re: )
) Chapter 11
FAYETTE MEMORIAL HOSPITAL )
ASSOCIATION, INC. d/b/a FAYETTE ) Case No. 18-07762-JJG-11
REGIONAL HEALTH SYSTEMS, )
)
Debtor, g

APPLICATION FOR PAYMENT OF ADMINISTRATIVE CLAIM

McKesson Corporation and certain affiliated companies (collectively, “McKesson”),
including Macro Helix LLC (“Macro Helix”), file this Application for Payment of Administrative
Claim (the “Amended Application”) in the above-captioned bankruptcy case of In re Fayette
Memorial Hospital Association, Inc. d/b/a Fayette Regional Health Systems (the “Debtor”).! In
support of this Amended Application, McKesson respectfully states as follows:

Jurisdiction

1. The United States Bankruptcy Court for the Southern District of Indiana (this

“Court”) has jurisdiction over this matter pursuant to 28 U.S.C. §§ 157 and 1334. This is a core

proceeding within the meaning of 28 U.S.C. § 157(b)(2)(A) and (G).

! On June 2, 2020, McKesson filed its Application for Payment of Administrative Expense [the
“Original Application”; Docket No. 844] and the supporting declaration of Nicholas Bruni.
[Docket No. 845]. On June 23, 2020, the Debtor filed its Objection to the Original Application.
[Docket No. 860]. In that Objection, the Debtor pointed out several deficiencies, including the
inclusion of certain pre-petition amounts, McKesson’s erroneous understanding about the hospital
sale closing date, and McKesson’s failure to itemize and attach certain post-petition invoices. This
Amended Application addresses all of these items. The Amended Application now includes the
exact amounts owed from March 1, 2019 through January 2020 and provides evidence of the
Debtor’s usage of the Macro Helix services and software system after July 16, 2019. Out of
fairness to the Debtor and to allow it sufficient time to respond to this new information, rather than
include these supplemental items in a reply brief, McKesson has withdrawn its Original
Application and files this Amended Application. ] C/
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2. Venue in this Court is proper pursuant to 28 U.S.C. 8§ 1408 and 1409.

3. The bases for relief requested herein are 8§ 105, 362, and 365 of the United States
Bankruptcy Code, 11 U.S.C. 88 101, et seq. (the “Bankruptcy Code”) and Rule 6006 of the Federal
Rules of Bankruptcy Procedure (the “Bankruptcy Rules”).

Background of McKesson and Debtor’s Business Relationship

4. Debtor operated a 112-bed acute care hospital and provided both inpatient and
outpatient services, including specialized medical services. [Docket No. 302.]

5. McKesson is one of the largest healthcare companies in the United States and the
world. (Declaration of Nicholas Bruni (“Bruni Decl.”) at { 6.). McKesson and Debtor had a series
of overlapping agreements to provide Debtor with pharmaceuticals, including specialty
pharmaceuticals such as oncology medication, for use in Debtor’s treatment of patients, and to
provide certain technology and logistical support for health care institutions such as Debtor. (Bruni
Decl. at 1 6.).

6. McKesson, through McKesson Health Solutions, LLC, and Debtor executed a
License Agreement (“Health Solutions Agreement”) for certain healthcare-related software
utilized by Debtor. In addition to the Health Solutions Agreement, Debtor and McKesson (through
Macro Helix) are parties to an agreement (the “Macro Helix Agreement”) whereby Macro Helix
helped Debtor manage 340B drug program participation through pioneering software and services
that target the operational, financial and regulatory complexities associated with the program.
(Bruni Decl. at 1 7). A copy of the Macro Helix Agreement is attached to the Bruni Declaration
as Exhibit A.

7. On October 10, 2018 (the “Petition Date”), the Debtor filed a voluntary petition in

this Court for reorganization relief under Chapter 11 of Title 11 of the Bankruptcy Code. [Docket
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No. 1.]. The Debtor filed schedules on or about November 1, 2018 [Docket No. 67] and on
Schedule G Debtor at Contract No. 2.25 included the Health Solutions Agreement as an executory
contract.

8. On or about March 1, 2019, Debtor filed the Sale Motion. [Docket No. 268].
Pursuant to the Sale Motion, Debtor filed the (1) Omnibus Motion for Order Authorizing
Assumption and Assignment of Executory Contracts and Leases [Docket No. 302] and (2) Second
Omnibus Motion for Order Authorizing Assumption and Assignment of Executory Contracts and
Leases [“Contract Assumption Motion;” Docket No. 340]. In the first omnibus motion, Debtor
proposed assuming the Health Solutions Agreement and indicated a cure obligation of $5,372.59.
The Macro Helix Agreement was not listed in the Contract Assumption Motion or in Debtor’s
Bankruptcy Schedule G (List of Executory Contracts and Unexpired Leases).

9. On April 26, 2019, McKesson filed a motion to compel assumption or rejection of
the Macro Helix Agreement and related relief, including payment of the then-outstanding post-
petition amounts due under that agreement. [“Contract Assumption/Rejection Motion;” Docket
No. 350]. On May 10, 2019, the Debtor filed a Limited Objection to the Contract
Assumption/Rejection Motion. [Docket 371]. In that Limited Objection, the Debtor indicated that
it was in the process of reviewing the underlying invoices and “how the amounts due and owing
can be satisfied within Debtor’s cash collateral and DIP financing budgets.” Limited Objection, |
8. Debtor then stated:

“While the Debtor does not object to an order allowing an
administrative expense claim for the post-petition amounts due
under the Macro Helix Agreement, the Debtor requests additional
time to review and evaluate the invoices first received on May 7,
2019, and Debtor objects to the Motion to the extent it seeks to

compel immediate payment of all post-petition amounts determined
to be due and owing, as such an immediate payment of a accrued
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amount will likely cause a default under the debtor in possession
financing terms.”

Limited Objection, 1 11. On May 29, 2019, based on Debtor’s Limited Objection, the Court
denied the Contract Assumption/Rejection Motion without prejudice. [Docket No. 406].

10.  OnJuly 3, 2019, this Court entered an order granting the Sale Motion. [Docket No.
468]. The order granting the Sale Motion and the related documents filed prior to July 3, 2019 do
not include or mention the Macro Helix Agreement.

11.  On July 12, 2019, Debtor filed its First Omnibus Motion for Order Authorizing
Rejection of Executory Contracts and Leases. [Docket No. 471]. While the Health Services
Agreement was listed as being rejected, the Macro Helix Agreement was not included as a to-be
rejected contract. To date, Debtor has not rejected the Macro Helix Agreement.

12. Based on Debtor’s representations in its Objection to the Original Application,
McKesson understands that the sale of Debtor’s hospital closed on or about July 15, 2019 (at 11:59
p.m.). According to Debtor’s representations in that Objection, “All remaining employees were
terminated at that time, and the Debtor provided no patient care from that date/time forward.
Beginning at 12:00AM on July 16, 2019, Reid began providing health care services to the
community from the Debtor’s main facilities and employed a substantial number of Debtor’s
former employees.” Obijection to Original Application, { 11.

13.  On June 10, 2019, McKesson filed its Proof of Claim. In that Proof of Claim,
McKesson asserted an administrative claim of $88,619.95 for the period from the Petition Date
through February 2019, plus additional amounts owed through rejection of the underlying
contracts. Proof of Claim, { 6, a copy of which is attached to the Bruni Declaration as Exhibit B
and incorporated herein. McKesson asserted a continuing administrative claim for the services

provided under the Macro Helix Agreement. As set forth in paragraph 7 of the Proof of Claim,
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“As post-petition services continue without payment both the McKesson Claim and the
Administrative Claim will continue to accrue.” As of the date of this Amended Application,
Debtor has not objected to McKesson’s Administrative Claim or the Proof of Claim. (Bruni Decl.
at 1 13.).

14. From the Petition Date through January 2020, Debtor continually used the software
and services of Macro Helix. By way of example, from the Petition Date through January 2020,
seven employees of Debtor designated and authorized users (Daniel Casey, William Combes, Lisa
Huntington, Tim Lakes, Duy Vu Le, Beth Snyder, and Jacob Vogel) accessed Macro Helix’s
software on nearly 2,500 occasions. During this time period, Debtor processed thousands of
prescriptions through the Macro Helix system. (Bruni Decl. at § 14; Exhibit C, listing the
aggregate number of prescriptions processed on a monthly basis).

15. From the Petition Date through January 2020, Debtor owes McKesson owes
McKesson $188,826.38 under the Macro Helix Agreement (the “Administrative Claim”) for the
services provided by Macro Helix. (Bruni Decl. at 1 15.). Copies of the invoices evidencing the
$188,826.38 owed to McKesson are attached to the Bruni Declaration as composite Exhibit D.

16. In its Objection to the Original Application, the Debtor argues that any
administrative claim for services provided after July 16, 2019 must be denied “because the services
were not provided to the Debtor,” Objection, § 30, and the “Debtor terminated all remaining
employees and no longer provided any patient care effective as of 11:59PM on July 15, 2019.”
Objection, T 31. While Macro Helix does not dispute that the Debtor was no longer providing
patient care on and after July 16, 2019, on and after that date, the Debtor permitted numerous
individuals to use the services and software provided by Macro Helix under its still-in-effect

agreement with the Debtor.
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17. Under the Order Authorizing Sale of Certain of Debtor’s Assets Free and Clear of
Claims, Liens, Rights, Interests and Encumbrances to Reid Hospital & Health Care Services, Inc.
(“Reid”), the Debtor retained its “Accounts Receivables.” See Dkt. No. 468, 1 G (“The Reid Bid
does not contemplate the purchase of the Debtor’s Accounts Receivable”); Dkt. No. 468, Exh. A,
Asset Purchase Agreement between the Debtor and Reid (the “APA”). In fact, under the APA,
the Purchaser agreed to provide the Debtor with “reasonable access to computers, software,
licenses, medical records (if any), patient payor source information, [and] claims
submissions/rejections/status information and remittance advices” and the Debtor agreed to “pay
[non-mininal] expenses” to the Purchaser. APA, § 6.15.

18. In light of this deal structure and to help maximize the recovery on its Accounts
Receivable, the Debtor’s approach becomes obvious. In order to collect its pharmaceutical-related
Accounts Receivable following the sale to Purchaser, the Debtor still needed Macro Helix’s
software and services. As a result, Debtor opted to not include the Macro Helix agreement in its
First Omnibus Executory Contract Rejection Motion. Rather, the Macro Helix system would
remain open and available for as-needed use. That way former Debtor employees (Lisa
Huntington, Colin O’Brien, and Daniel Casey) could use the Macro Helix system to assist in
collecting pharmaceutical-related Accounts Receivable. And, Debtor still has not rejected the
Macro Helix contract.

19. Macro Helix’s system records show that Lisa Huntington accessed the Macro Helix
system (under the Debtor’s license) on the following dates: August 9, 2019; August 21, 2019;
October 21, 2019, October 22, 2019, November 24, 2019, January 5, 2020 (three separate logins);
and January 19, 2020. Macro Helix’s records show that Colin O’Brien accessed the Macro Helix

system (under the Debtor’s license) on August 7, 2019 (two separate logins). And, Macro Helix’s
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records show that Daniel Casey accessed the Macro Helix system (under the Debtor’s license) on
September 9, 2019 and September 10, 2019. As individuals with approved access rights to the
Macro Helix, all three of these individuals were Debtor employs who, McKesson believes, still
work or worked for the hospital system but now as employees of Reid.?

20.  The following chart shows the usage of the Macro Helix services and system (under

the still operative agreement with Macro Helix) on and after July 16, 2019:

z m::— M acion _______E _
9316 CVS PHARMACY H06652 B/7/2019 11:12 AM User Login
G316 CVS PHARMACY $066532 B/7/2019 2:25 PM User Login
9000 KROGER n014-827 8/9/2019 9:21 AM User Login ul Login

Suces
Succ
na Suce
9000 KROGER m014-827 Huntington, Lisa 8/21/2019 B:39 AM User Login Suceassful Login
Suce
Suces
Succ

5000 KROGER #014-827 Casey, Daniel 9/9/2019 5:12 AM User Login ssful Login
5000 KROGER N014-827 Casey, Daniel 9/10/2019 B:45 AM User Login ssful Login
S000 KROGER #014-827 Humiqgmn, Lisa 10/21/2019 10:45 PM User lngfn ssful Log 9
9000 KROGER #014-827 Huntington, Lisa 10/22/2019 7:03 PM User Login Succc:sful Login
9000 KROGER #014-827 Huntington, Lisa 11/24/2019 4:39 PM User Login Successtul Login
9000 KROGER 014-827 Huntington, Lisa 1/5/2020 5:32 PM User Login ul Login
S000 KROGER #014-827 Huntington, Lisa 1/5/2020 6:23 PM User Login Suc ul Login
9000 KROGER N014-827 Huntington, Lisa 1/5/2020 6:23 PM User Login Successhul Login
9000 KROGER #014-827 Huntington, Lisa 1/19/2020 8:20 PM User Login Successful Login

(Bruni Decl., 1 16).

21. Having used and benefitted from the Macro Helix services and system from July
16, 2019 through January 2020, the Debtor must pay the reasonable value of these services during
these months, which is charged at a baseline monthly cost of $1,707.50. (See Bruni Decl., 1 17).
To be clear, even though the Macro Helix Agreement is still in force and has not been rejected,
McKesson is limiting its administrative claim just for the post-petition months of active use, which
ended in January 2020.3

22. For all of these reasons, Macro Helix is entitled to hold an allowed administrative

claim in the amount of $188,619.38.

2 Lisa Huntington’s Linkedin page indicates that she remains an employee of Fayette Regional
Health System. https://www.linkedin.com/in/lisa-huntington-67211916a/.

3 Should Debtor restart its usage of the Macro Helix system and the Macro Helix Agreement,
McKesson reserves its right to seek additional amounts for such usage.
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McKesson is Entitled to Payment of its Administrative Claim

23. Pursuant to 11 U.S.C. § 503(b)(1), McKesson still holds an administrative claim in
the amount of $188,826.38 for the post-petition services provided under the Macro Helix
Agreement. (Administrative expenses include “the actual, necessary costs and expenses of
preserving the estate . . .”). Where the debtor and its estate actual uses or receives the benefit of
third parties’ goods and services, that third party is entitled to both hold an allowed administrative
expense for the value of the goods and services and to be paid in accordance with the terms of the
underlying contract. N.L.R.B. v. Bildisco and Bildisco, 465 U.S. 513, 531 (1984) (citing
Philadelphia Co. v. Dipple, 312 U.S. 168, 174 (1941)) (A debtor’s receipt of benefits pursuant to
a contract pending rejection or assumption, obligates the debtor to pay a reasonable value of the
services. The value of those services may be what is specified in the contract); In re Smurfit-Stone
Container Corp., 425 B.R. 735, 741 (Bankr. D. Del. 2010). When a contract exists, as here, the
contract rate is the reasonable value of the services provided to the estate. Id. (citing In re
Bethlehem Steel Corp., 291 B.R. 260, 264 (Bankr. S.D.N.Y. 2003).

24, Under the Bankruptcy Code and relevant and controlling case law, McKesson is
entitled to immediate payment of all post-petition amounts due under the Agreements, at the
contractual amounts. That amount totals $188,826.38. (Bruni Decl. at 1 18.) McKesson is entitled

to, and requests, immediate payment of $188,826.38, the amount of its Administrative Claim.
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Conclusion

WHEREFORE, McKesson requests entry of an order compelling Debtor to immediately
pay McKesson the Administrative Claim; and such other and further relief as the Court deems just
and proper.

July 15, 2020 Respectfully Submitted,
RUBIN & LEVIN, P.C.

[s/ Matthew T. Barr

Matthew T. Barr —Atty. No. 30518-07
135 N. Pennsylvania Street, Suite 1400
Indianapolis, IN 46204

Telephone: (317) 860-2891
mbarr@rubin-levin.net

and

BUCHALTER, A Professional Corporation

/sl Jeffrey K. Garfinkle

Jeffrey K. Garfinkle

CA Bar No. #153496 (Admited Pro Hac Vice)
18400 Von Karman Avenue, Suite 800

Irvine, CA 92612

(949) 760-1121

joarfinkle@buchalter.com

Counsel for McKesson Corporation and Certain
Affiliated Companies

CERTIFICATE OF SERVICE

I hereby certify that on July 15, 2020, a copy of the foregoing Application for Payment of
Administrative Claim was filed electronically. Notice of this filing will be sent to the following
parties through the Court’s Electronic Case Filing System. Parties may access this filing through
the Court’s system.

Glenn Algie inbk@rslegal.com, Loren.Boggs@rslegal.com

Kay Dee Baird  kbaird@kdlegal.com, rhobdy@kdlegal.com;crbpgpleadings@kdlegal.com
Christopher E. Baker  cbaker@hbkfirm.com, thignight@hbkfirm.com

Matthew Thomas Barr  mbarr@rubin-levin.net, jkrichbaum@rubin-levin.net;lking@rubin-
levin.net;atty _barr@bluestylus.com
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Chris Baxter  chris.baxter@btlaw.com

John W Borkowski  john.borkowski@huschblackwell.com

Jacob V. Bradley jacob.bradley@quarles.com,
ann.bond@quarles.com,DocketIN@quarles.com

Wendy D Brewer wbrewer@fmdlegal.com, cbellner@fmdlegal.com

Laura MinSun Brymer  Ibrymer@fmdlegal.com, trhodes@fmdlegal.com

David J. Burton  dburton@burtonandsimkin.com

John Cannizzaro  john.cannizzaro@icemiller.com, Thyrza.Skofield@icemiller.com
Michael Clifford Cooley mcc@awmbh.net, mbewley@awmbh.net

Steven M Crell  screll@cgglawfirm.com

Erica Dausch  edausch@babstcalland.com

Aaron E. Davis  Aaron.Davis@bclplaw.com,
kathryn.farris@bclplaw.com;chdocketing@bclplaw.com

Dustin R. DeNeal dustin.deneal@faegredrinker.com,

noticeFRindy @faegredrinker.com;faegrebddocket@faegredrinker.com

Robert J. Diehl  rdiehl@bodmanlaw.com, amcguinn@ecf.courtdrive.com

Andrew Dutkanych ad@bdlegal.com

Robert Fishman  rfishman@foxrothschild.com

Jerry Avan Garau  jgarau@g-glawfirm.com

Jeffrey K. Garfinkle jgarfinkle@buchalter.com, dcyrankowski@buchalter.com
Barbara J. Germano  bgermano@gghplaw.com

Gordon Elliot Gouveia  ggouveia@foxrothschild.com

David Gray david.gray@wilsonelser.com, kathie.piscitello@wilsonelser.com
Jeffrey M Hendricks  jhendricks@graydon.law

Jeffrey A Hokanson jeff.hokanson@icemiller.com,
bgnotices@icemiller.com,david.young@icemiller.com

George Wade Hopper  ghopper@cohenandmalad.com, klandeck@cohenandmalad.com
Alexandra S. Horwitz  allie.horwitz@dinsmore.com

Christine K Jacobson  cjacobson@jhklegal.com, 5412@notices.nextchapterbk.com
M. Brian Jeffries  jeffrieslegal.ecf@gmail.com, r60828@notify.bestcase.com
David J. Jurkiewicz  DJurkiewicz@boselaw.com,
mwakefield@boselaw.com;rmurphy@boselaw.com;dlingenfelter@boselaw.com
Andrew T Kight akight@jhklegal.com, assistant@jhklegal.com;akight@ecf.courtdrive.com
Jackson Taylor Kirklin  taylor.kirklin@usdoj.gov, melanie.crouch@usdoj.gov
Kim Martin Lewis  kim.lewis@dinsmore.com,
lisa.geeding@dinslaw.com;patrick.burns@dinslaw.com

Elizabeth Marie Little  elizabeth.little@faegredrinker.com

Phillip Alan Martin  pmartin@fmdlegal.com, cbellner@fmhd.com

Alan K. Mills  alan.mills@btlaw.com, bankruptcyindy@btlaw.com

Ronald J. Moore  Ronald.Moore@usdoj.gov

C Daniel Motsinger  cmotsinger@kdlegal.com,
cmotsinger@kdlegal.com;shammersley@kdlegal.com

Terry Kaiser Park  tpark@findlingpark.com

Jeff Powless  jeff@powlesslaw.com

Amanda Koziura Quick amanda.quick@atg.in.gov, Marie.Baker@atg.in.gov
Jeffrey E. Ramsey  jramsey@bbrlawpc.com, Ibrooks@bbrlawpc.com;dritchie@bbrlawpc.com
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James E Rossow  jim@rubin-levin.net, ATTY_JER@trustesolutions.com;mralph@rubin-
levin.net

Christina Sanfelippo  csanfelippo@foxrothschild.com

Robert Streit  rstreit@skslegalgroup.com

Jonathan David Sundheimer  jsundheimer@btlaw.com

Christopher M. Trapp  ctrapp@kkclegal.com,
chris_m_trapp@hotmail.com;rjenkins@kkclegal.com

U.S. Trustee ustpregionl0.in.ecf@usdoj.gov

Jaimee L. Witten  jwitten@bodmanlaw.com

Anthony M Zelli  anthony.zelli@dinsmore.com, sheree.anderson@dinsmore.com

| further certify that on July 15, 2020, a copy of the foregoing Application for Payment of
Administrative Claim was mailed by first-class U.S. Mail, postage prepaid, or electronic mail as
indicated, and properly addressed to the following:

BMC Group Cynet Health Inc. John Landry, MD
PO Box 90100 21000 Atlantic Blvd., Suite 11534 Renaissance Blvd.
Los Angeles, CA 90009 740 Venice, FL 34293

Sterling, VA 20166

Whitewater Broadcast Shannon Russell

Rodgers Broadcasting Corp.  Horizon Mental Health

PO Box 619 Management, LLC

Connersville, IN 47331 1965 Lakepointe Dr., Ste.
100

Lewisville, TX 75057

/s/ Matthew T. Barr
Matthew T. Barr

G:\WP8O\GENLIT\McKesson-Fayette Memorial-81614902\Drafts\McKesson_Fayette - Amended Application to Compel Payment of
Administrative Claim.DOCX
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