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This Stipulation of Settlement (this "$fipUlat!gU") is entered into as of May 23,
2016by and among: (a) MICHAEL G. KASOLAS, as trustee ("Trustee") of the chapter

7 estate (the "Estate") of Fox Ortega Enterprises, Inc., formerly doing business as

Premier Cru ("Debtot"); and (b) MICHAEL PODOLSKY, as plaintiff ("Ptaintilf;') in the

Class Action, as defined below.

RECITALS

A. On January 8,2A16 (the "Edi!!gn-Da[El'), Debtor filed a voluntary petition
for relief under chapter 7 of the United States Bankruptcy Code (the'o[lg4bg$gy!pdg"),
in the United States Bankruptcy Court for the Northern District of California, Oakland

Division (the "Court"), commencing case no. 16-40050-WJL (the "ehgplerl-Cass").

B. Thereafter, on January 8,2016, Trustee was appointed as the trustee of the
Debtor's chapter 7 estate,

C. Prior to the Petition Date, Debtor was in the business of buying and selling
bottles of wine.

D. As of the Petition Date and as of the date of execution of this Stipulation,
in excess of 76,000 bottles of wine were held in the Debtor's warehouse located in
Berkeley, California (the "V/arehouse").

E. As of the Petition Date, certain of those bottles, but not all of the bottles,
had been "Allocated" by Debtor, meaning that as of that date, there was a code entry in
the Debtor's computer inventory system associating a wine by variety and vintage that
was in the Warehouse, with a particular purchaser or particular purchasers.

F. Each of the bottles presently in the 'Warehouse are within one of the
following categories:

(1) "Nersl$ot$99," meaning any bottles received by Debtor within 90
days preceding the Petition Date, including a container shipment of bottles
received by the Debtor as of November L2,2075,

(2) "EUrchased Bottles," meaning bottles in the Warehouse that had
been Allocated to specific customers' orders, or for which specific customers
otherwise received notification of order fulfillment, other than New Bottles, with
no competing purchasers.

(3) "C)ver$¡bscribed Bottles.'' meaning bottles in the Warehouse

corresponding to specific orders, other than New Bottles, that had been Allocated
to more purchasers than bottles.

(4) "IJgûs$igggd-BQldsÊ," meaning bottles in the Warehouse that were

I
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not Purchased Bottles, Oversubscribed Bottles, Segregated Bottles or New

Bottles.

(5) ..s9gr9gæd-Eottlesn,' meaning Purchased Bottles, and any other

bottles ìttat, utttrough not Allocated, had been designated for shipping to a

particular customer littrout any competing purchasers, that were pulled off the

.h.lu"r and segregated for delivery or pickup as of the Petition Date.

(6) ,.Sggreøed oveßubs ," meaning oversubscribed

Bottles that *rtJplllãoffthe shelves and segregated for delivery or pickup as of

the Petition Date.

G. On March 29, 2016, Trustee frled a motion seeking authority under

Section 363(b) of the Bankruptcy Code to sell Segregated Bottles and Segregated

Oversubscribed Bottles, and by implication, to detprmine that all such bottles, and all

other bottles in the'Warehouse, were property of the Estate (the "Sglg-tdg!¡gg").

H, Opposition to the Sale Motion was filed by multiple former cuslomers of

Debtor, challenging Trustee's ownership and right to sell bottles in the Warehouse.

Those oppositiois were filed by, among others, Robert P. Morris, Lee Q. Shim, T. Szen

LowandWilliamWitte(colleciivelY,tlre..@''),andbyPlaintiff.In
each of the objectionr, ìh" objectors disputed Trustee's ownership and ability to sell

bottles in the \Marehouse.

I. On April 27, 2016, Plaintiff filed a class action complaint (the

,,egruplal$,') againsi Trustee, initiating an adversary proceeding entitled Michael D.

ffiíoã,ot¡o¡himselfandaItõtherssimiIarIysituatedvs'MichaelG,KasoIas,
Trustee, A.P. no. I 6-0403 3 (the "e!ægAg!¡on")'

J. In the Complaint, Plaintiff seeks, inter alia, declaratory and injunctive

relief pursuant to Rule 23(b)(2) of the Federal Rules of civil Procedure ("![Q!," made

appticble by Rule 7023 oi itre Federal Rules of Bankruptcy Procedure ("FRBP")), on

bàiralf of himself and those similarly situated, to determine the ownership and equitable

interests in purchased Bottles and Oversubscribed Bottles. Trustee has not yet answered

ttrr CoÀplaint, and pursuant to the terms set forth below, the Class Action will be

resolved without the necessity of an answer.

K. The sale Motion was heard by the court on May 2 and 9,2016, and

thereafter taken under submission by the Court. At the encouragement of the Court,

irurt r, participating Customers, Plaintiff and others then engaged in mediation, with the

Honorable Dennis Montali acting as mediator'

L. After extensive negotiations in mediation, Trustee, Participating

Customers and plaintiff reached a tentative settlement of the Sale Motion and the Class

Action, in the form of a term sheet (the "Tgrm shset"), subject to documentation'
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M. Trustee and Plaintiff (collectively, the "Parties") now wish to resolve all

claims and disputes between them with respect to the Sale Motion and the Class Action,

in accordance with the following terms and conditions:

STIPULATION

NOW, THEREFORE, THE PARTIES HERETO HEREBY AGREE,

COVENANT AND STTPULATE, FOR ADEQUATE CONSIDERATION HEREBY

RECEIVED AND ACKNOWLEDGED, as follows:

1. Recitals Incqrporated. Each of the facts set forth in the foregoing recitals

is known to the purtiõGîu" und correct, and each such recital is incorporated herein.

2. Condition to Effestiveness. The effectiveness of this Stipulation is

conditioned 
"pott 

finuf C*tt epproval, as defined below, and each of the Parties agrees

to use his, hãr or its reasonabié best efforts to obtain such approval as promptly as

possible.

3. Cert-ific.ation of Class and Class Counsel. The Parties hereby stipulate and

agreetotr,,,ffiwingclass(the..Class'')anditscounsel(..class
Counsel"):

(a) The Class shall consist of all persons who at any time (a) ordered

wine from Debtor, (b) paid for their purchase(s), (c) received written notification

from Debtor that ihrir order(s) had been filled, or weïe otherwise Allocated a

bottle of wine, and (d) whose'wine remains in the custody and control of Trustee

at the Warehouse'

(b) The class counsel shall consist of Meyers Law Group, P.C. and

Chavez& Gertler LLP'

4, Prclimina{v court Apppval. As soon as practicable. following full

executionofthissi@1seek,onanexparteb.?'Þ,anorder(the
..Prelim,inary Approval order') of the court providing the following relief:

(a) preliminary certification of the Class Action and the Class;

(b) Preliminary approval of the appointment of class counsel;and

(c) Approval of the form and timing of the notices desuibed in

paragraPh 8 herein.

5. Mo:tiQn for Cerlifioation a¡rd AÐployal oll.Class Settlemen't" -As 
soon as

practicablerotation,ClassCounsg1shallfileamotion
in the court (the ,,Fi"naiApprovsl Molion,,) seeking approvar of this Stipulation, approval

of notice, *d nnulffii* of th. clãrr, p,trsuart to FRGP Rules 7023(c), (e) and

(g).
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6, RulE 90lg Motiqq. As soon as practicable following full execution of this

stipulation, rtutt""itffiu.otion in the court (the "Bulç 90!9-Motign") seeking

approval of this Stipulation as a compfomise under FRBP Rule 9019.

7. Section 363 Motio¡1. As soon as practicable following full execution of

this stipulutio@ a motion in the court (the "secticln 363 Motid4")

seeking approval of the sale of wine bottles as described herein, pursuant to the

provisions òf Section 363(b) of the Bankruptcy Code'

g. Notices to Class Members a¡Ld C,reditors. Subject to approval by the Court

pursuanttotnffiõrder,Trusteeshal1promptlycauseits'noticing
äg*t (the "Notising-Ag9!ú") tõ serve notice (the "Çlass }rlptlce") of the Final Approval

rriotloi upon.dt cñã-.tn6ers, and to service notice of the Rule 9019 Motion and the

Section 363 Motion upon all creditors of the Estate. With respect to the Class Notice in

particular:

(a) The Class Notice shall be substantially in _tle form of the notice

attached hereto as Exhibit íAr" and shall be approved in advance by class

Counsel; and

(b) The Class Notice shall direct Class members to a website

maintained by Trustee wherein Class members may obtain estimates_ of such

members' disíributions under this Stipulation, on a category-by-category basis.

9. Settlement Website. Trustee shall maintain a website at

**w¡íicar@n which this sripularion shall be posted. The

ffiClassmembersamethodtoaccesstheirorderinformation
and verify whetheithey can redeem any bottles, including a listing of the bottles that they

can redeem, if anY.

10. Final Court Approval. The Parties shall schedule a hearing before the

Courtforconside'ffictuJJSett1ementMotion,theRu1e9019Motionandthe
Section 363 Motion, as soon as practicable, after allowing no less than 30 days' notice of

a deadline for objeciions or opt-buts (as defined below), together with an opportunity for

the Parties to respond in writing to any such objections. At that hearing, the Parties will

seek an order of fhe Court (the ¿Linal Court Approval") granting such motions.

11. Redenrption of Segrçgated Bottles' Any Class member holding an interest

in a Segregat.a eo@oftle (a "Redee.¡Ted Bottle"), at such member's

o*r, ,frîppIng expense aná with payment of any applicable. sales taxes and a reasonable

traiaUnË fre-puiå to the Bulk Buyers, provided that such class member timely performs

each the following actions:

(a) Within 30 days of mailing the Class Notice, that class member's

written election to redeem ih" bottb is received by Trustee, togethe_r with that

class membàr's payment to Trustee an amount equal to 20Yo of the price

originally paid by that person to purchase the Redeemed Bottle, together with the

sales taxes; and
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(b) prior to August 3L,2016, that class member shall have caused the

Redeemed Bottle to have been shipped from the 'Warehouse or the premises of the

Bulk Buyers (as defined below), as the case may be, and shall have paid all

necessary shipping charges and the handling fee identified above.

In the event that any Class member fails to timely satisfy the deadline set forth in
paragraph ll(b) as tt a particular Redeemed Bottle, absent the consent of the Bulk
'noyãrr^and 

tùe Trustee, ihut Cl^r memberos right to the Redeemed Bottle shall be

deemed forfeited and assigned to Trustee, and such Class member shall have no right to

reimbursement of funds pãid pursuant to paragraph 11(a), Trustee shall dispose of any

forfeited Redeemed Botties in nis discretion, and any sale proceeds therefrom shall be

deposited into the Segregated Subfund, as defined below'

If a Class member redeems a Redeemed Bottle, an amount equal to 80% of the original

purchase price paid by that member for ths bottle shall be deducted from that class

member's'proof of claim. Any Class member who has redeemed a Redeemed Bottle and

does not amend his or her proof of claim in the Chapter 7 Case to reduce such claim in

accordance with this paragiaph on or before October 31,2016 shall be deemed to have

withdrawn such proof of claim in its entirety.

lZ. Opt-Out Bottles, Class members may exclude themselves from the Class

by timely notiffifìñ. r*rt.. in writing (the "oÞt-out Notiücatior") of their intent to

dã so, und *uri comply with each of the following requirements:

(a) The Opt-Out Notífication must be received by the Trustee no later

than 30 days following the mailing of the Class Notice'

(b) In order to be effective, an Opt-Out Notifïcation must be made in

writing àád contain (1) the Class member's name, (2) his or her address, and (3) a

dated 
-signature, 

aloàg with (4) a written statement that the Class Member has

revieweã the Class Nõtice and wishes to be excluded from the Class'

(c) If a question is raised about the authenticity of a signed Opt-Out

Notificaìion, the Trustee will have the right to demand additional proof of the

Class member's identitY.

(d) A person who has effectively opted out of the Class will not

participàtå in or úe bound by this Stipulation. A Class member who does not

äffectiïety opt out will automatically remain a participating Class member and be

bound by all terms and conditions of the Stipulation'

(e) In the event that any person effectiv,ely opts out of the_Class, any

purchased Bottles, Oversubscribed Bottles or New Bottles that have been

Allocated to that p.trotr (collectively, the "g$-Q¡S--Bg!!les") shall be excluded

from thís Stipulation and the sale of bottles contemplated herein

13. Objections tq.stif:ulàtior¡, Class members.may object to approval of this

Stipulationuv@eCourtandservingtheobjectionontheParties

5
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within 30 days following the date of mailing of the Class Notice. The objection must

include (1) the Class meÃber's name, (2) the grounds for the objection, (3) a statement of

whetherìhe Class member intends to appear at the final approval hearing, (4) a list of any

documents or witnesses that support the objection, and (5) a dated signature. Only those

Class members who have nof iubmitted an Opt-Out Notification may object to this

Stipulation.

14, Discretiona{y Cap sn OpþOut Bottlçs. In the event that the original

purchasep,i,'@theaggregate,exceedsthepercentageoftotal
iut"hase prices of botiles in the Warehouse that is set forth and confirmed in an exchange

àf confidãntial emails between Trustee's counsel and Plaintiff s counsel dated May 31,

2¡1¿,Trustee shall have the option, in his sole discretion, to terminate this Stipulation,

prorídrd that written notice oi such option is received by all Parties within seven (7)

ïusiness days following the deadline for timely opt-outs under the terms of the Class

Notice.

15. Sale of Wine Bottles, Subject to entry of the Final Court Approval,

Trustee,t'uu''@subjecttooverbidswithoneormofebuyersinbulk
of the wine bõttles in the Warehouse (collectively, the "Bglk--Buye{s?'), upon the

fotlowing terms and subject to overbids at auction:

(a) Trustee shall use his best efforts to obtain an aggregate, gross

purchasà þrice that is no less than $5,000,000, less the allocated prices of Opt-out

Bottles.

(b) The sale or sales shall include all bottles in the Warehouse other

than Opt-out Bottles and Redeemed Bottles. The sale price or prices shall be

broken down by the Bulk Buyers on a bottte-by-bottle basis and by category (i.e.,

purchased Boitles, Segregated Bottles, Oversubscribed Bottles, Segregated

oversubscribed Bottles, unassigned Bottles and New Bottles).

(c) The purchase price shall be deposited into an account maintained

only for such purpoìe (the "Procce-ds-AgcoggÊ"). The Prooeeds Account shall be

held in trust by the Trustee for the Estate and the Class, and shall be disposed of

only as providêd in this Stipulation and upon an order of the Court.

16. Trusteejs Adrninistr4,live Costs. Trustee shall disburse from the Proceeds

Account to an account of the Estate an amount equal to thp sum of the following (the

"Tnrstee Adminístrative Deductions"):

(a) Trustee's direct administrative costs (not including any fees of

Trustee or his counsel) in preserving the bottles in the Warehouse, and related

documentation, to date, up tõ maximum amount of the sum of $100,000;

(b) Fees and costs incurred by Trustee to administer this Stipulation,

including-those of the Trustee (but not to exceed the amount of $55,000), Brian

Nishi, 3NAC or any other persons necessary to implement this Stipulation,
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including but not limited to data analysis and activities in the Warehouse related

to the sale of wine;

(c) the Noticing Agent's charges in implementation of the noticing

required úy this Stipulation, including any notice or motion related to Bankruptcy

Rule 9019, Bankruptcy Code Section 363 or any notices relating to claim

determinations or distributions; and

(d) any expenses incurred by Trustee after July 31,2016 to preserve

the bottiei, including ient of the Warehouse, not to exceed $10,000 per month.

17. Dísposition of Sale Proceedq. After deducting the Trustee Administrative

Deductions, t*stæ rnuU ¿irUutr" all other funds within the Proceeds Account as follows

1*itrr ru"tt éubfund bearing its aliquot burden of the Trustee Administrative Deductions):

(a) proceeds resulting from sale of Segregated Bottles shall be

deposited into an account identified as the o'&ff,ç8lgl9dSghfllltd."

(b) proceeds resulting from sale of Purchased Bottles that are not

Segregaìed Bottles shall be depoiited into an account identified as the "B.g{gbêsd

W.'?
(c) proceeds resulting from sale of Oversubscribed Bottles other than

Segregaìed Oversubscribed Bottles shall be deposited into an account identified as

the "Oversubscribed S ."

(d) proceeds resulting from sale of Unassigned Bottles- and New

Bottles shall be deposited into an account identified as the "Unassiqn-ed Subfünd."

(e) proceeds resulting from sale of Segregated Oversubscribed Bottles

shall be áeposited into an account identified as the "sesregated Oversubseribgd

W."
lg. Disposition of Subfunds. The subfunds created pursuant to paragraph 17

herein shall be administered by Trustee as follows:

(a) Eisposition of Segreqated Subñrnd. The Segregated Subfund shall

be distributed by Trustee as follows:

(i) 21o/oto Estate,

(iÐ 80l/o to customers whose orders correspond to segregated

Bottles àther than Redeemed Bottles, less Class Counsel's approved fees

and costs pursuant to paragraph 20 herein"

(b) Disposition of Purchased Subfund. The Purchased Subfund shall

be distributed by Trustee as follows:

7
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(Ð 50Yoto Estate.

(iÐ 50% to customers whose orders correspond to Purchased

Bottles ihut *. not Segregated Bottles, less Class Counsel's approved fees

and costs pursuant to paragraph 20 herein.

(c) Disposition of Oversubscribed Subfund. The Oversubscribed

Subfund shall be distributed by Trustee as follows:

(Ð S}Yoto Estate.

(iÐ 5A% to customers whose orders correspond to

Oversubscribed Bottles, less Class Counsel's approved fees and costs

pursuant to ParagraPh 20 herein.

(d)Dispositionofsegrçg4Tqd-pvçlstùscribedsubfund'The
Segregaìed Oversubscribed Subfund shall be distributed by Trustee as follows:

(i) 40Yoto Estate.

(iÐ l0% to customers in whose names the Segregated

Oversubsóribed Bottles were segregated for delivery or pickup, less Class

counsel's approved fees and costs pursuant to paragraph 20 herein..

(iiÐ 50% to customers who were Allocated Segregated

Oversubsciibed Bottles, less Class Counsel's approved fees and costs

pursuant to ParagraPh 20 herein"

(e) pispositiqn of Unnssigned Subfund. The Unassigned Subfund

shall be distributed to the Estate.

19. Final Detennination of Distributions. The Trustee shall determine the

amounts he proposer t" dtrtrib-t. t" .àch Class member in accordance with the terms of

this Stipulatio.rïit¡in 45 days following the completion of the sale of substantially all of

the botiles to be sold under ihr trr*r hereof, and he shall post his determinations on the

www,BMcc{oup.cornlPremierCru website and notify Class members and Class Counsel

er or Class Counsel who object¡ to th9 Trustee's

¿etermnätion Jf propãsed distributions must file a written objection in the Bankruptcy

court in the oebtork chapter 7 case, and sorve the same upon the Trust^ee- and class

counsel, together with any supporting evidence, no later than 2l days following the

Trustee's noiification. Any ob.¡åðtion nõt timely filed and served shall be deemed waived

and forever barred. The Tiustee shall consider any timely objections and confer with the

oU¡rrtors and Class Counsel over the objections. After .doing so and making any

adjustments that the Trustee concludes are appropriate, within 21 days following the

ãräálin" for objections, the Trustee shall schedule a binding arbitration to resolve any

remaining unreJolved otjections. In such arbitration, all remaining objectors, the Trustee

and ClasJ Counsel shail te entitled to participate, in person only, The arbitrator_shall be

an independent person mutually selecied by Trustee and Class Counsel, the arbitration

I
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shall occur in the San Francisco Bay Area. The objecting parties shall pay half of the

arbitrator's advance retainer, and at the conclusion of the arbitration, all of the arbitrator's

fees shall be borne by the losing parties jointly and severally. Failure of the objecting

parties to timely puy tir"it collectivê 50% portion of the arbitrator's advance retainer shall

6e deemed a waiver of the objectors' chaÍenges to the Trustee's decisions. The decision

of the arbitrator shall be final and binding, with no right of appeal or other challenge. No

Class member shall have any claim against the Trustee, the Plaintifi Brian Nishi or any

agents, representatives or counsel of such Parties, relating to or arising from the Trustee's

dãterminations, the distributions to Class members, or any other act or omission in the

implementation of this Stipulation.

20. gounsel Feeq. The Parties understand and acknowledge that Class

Counsel ur, .otitl"d to utr u*ard of attorneys' fees and costs, and that subject to approval

by the Bankruptcy Court, such counsel shall seek an award of fees and costs, and

applications thóref:or shall be filed and served no later than 14 days after the entry of the

Preliminary Approval Order:

(a) Class Counsel shall seek fees and costs equal in the aggregate up to

25% of the Segregated Subfund, the Purchased Subfund, the Oversubscribed

Subfund and tie Segregated Oversubscribed Subfund recovered for Class

members under paragraphs 1s (a)(ii), (bxiÐ, (c)(ii), (dxii) and (dXiii) herein.

(b) The finality and effectiveness of this Stipulation will not be

conditioned on any ruling by the Court concerning the approval of any attorneys'

fees and expenses of Class Counsel. No order or proceeding relating to a request

for approval ofattorneys' fees and expenses ofClass Counsel of any appeal from

u.ry órdrt relating theréto or reversal or modification thereof, will operate to delay

orierminate the Stipulation, or to affect or delay its effectiveness'

(c) Nothing herein shall impair, prejudice or otherwise affect any

Class member's right-and opportunity to object to the reâsonableness of fees and

expenses requesteJby ChsJ Counsel, pr ovided that any pelson wh9 ha¡ opted out

ofine Class ìhail not have any right or standing to make such an objection.

21,. Disllosition of Class Àetion. The Class Action shall be disrhissed with

prejudice through the entry of the Final Approval Order'

22. Court's Continuing Jurisdictisn, The Court shall retain jurisdiction wíth

respecttotn.@mentationandenforcementofthetermsofthis
süiututi* and all ord"., and'judgments entered in connection therewith, and the Parties

u.rä tn"i, respective counsel suUmit to the jurisdiction of the Court for purposes of

interpreting, irnplementing and enforcing this Stipulation and all orders and judgments

entered in connection therewith.

23. ¡.{llocations amOng Customers. Proceeds in subfunds shall be allocated

among "urtomffiJ*porti* 
tõ ttre original purchase prices paid by those customers to

Debtoi for the bottles *itttin the category (e.g., Segregated, Oversubscribed, etc.)'
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24, ^A.ssignrnent of Ownershitr¡, Subject to entry of the Final Approval Order,

the Class, on U.hulf of all of its members, hereby assigns to Trustee, without

representaiion or warranty, all claims of ownership, beneficial interest and/or other rights

to any bottles of wine in-the Warehouse, other than as expressly preserved or created in

this Stipulation. Without limiting the foregoing, the Class, on behalf of all of its
members, acknowledges and agrees that Trustee may sell all such bottles (other than Opt-

out Bottles) and disìribute thé proceeds thereof in accordance with the terms of this

Stipulatíon.

25. Settlenrent Checks Negotiable for 90 Days. Any checks paid to Class

members putruutrt to thir Stipulation shall remain valid and negotiable for ninety (90)

days from the date of their issuance, and shall thereafter automatically be canceled if not

"uÃh.d 
within that time. At that time, the Class member's right to payment will be

deemed null and void and of no further force and effect although the individual will
remain a Class member bound by the judgment entered in the case.

(a) Finat Report by Adrniuistrator. within thifty (30) days after all

disbursements have b."" t""d" by Trustee and all checks have been negotiated or voided,

the Trustee shall file with the Bankruptcy Court a declaration providing a final report on

the disbursements of all funds.

26. pistribution gf Remaininq Funds. Any portion of the funds to be

distributed to õlass members that are not distributed for any reason, including any

returned checks or cheoks that are undelíverable or otherwise not cashed, will be

redistributed by Trustee proportionately to Class members whose checks were cashed, in

accordance with the distributive schéme set fordr in paragraph 18 above, províded,

however, that if the total amount of ftrnds that could not be distributed is $25,000 or less,

Trustee may, athis discretion, deem the uncashed checks to be property of the Estate, and

distribute funds to the Estate accordingly. Any check paid to Class members from a

second distribution shall remain valid and negotiable for 30 days only'

27. partial Release of Claims. Trustee hereby releases all claims and causes

of action, inotuOittg with;ut limitation any avoidance actions under Sections 544 et seq.

of the Bankruptcy-Code, against Class members solely to the extent that those claims or

causes of action arise from or are related to such members' alleged rights or interests, or

the creation of such rights or interests, in any bottles of wine that are the subject of this

Stipulation.

Zg, Reductioh ofProof of Ctaim.. Class memters' proofs of claims against the

Estate sttult Ue t"¿1pe¿ to t¡e extent of payments received under this Stipulation. Any

Class member who receives a distribution under this Stipulation and does not amend his

or t e, proof of claim in the Chapter 7 Case to reduce such claim in accordance with this

paragråph on or before October i l, 2016 shall be deemed to have withdrawn such proof

of claim in its entiretY.

Zg. Coverning_Law. This Stipulation shall be construed in accordance with

the laws of the Stat" of Cutifo*ia, without regard to its conflict of laws principles.

10
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30. Csnstruction. This Stipulation shall not be construed more strictly against

either of the Parti.r *"t.ly by virtue of the fact that the majority of the document has

been prepared by one oftnä Párties or his or her counsel, it being recognized that each of
the parties has contributed substantially and materially to the preparation of this

Stipulation.

31. Consideration. Each of the Parties acknowledges and waives any claim

contesting ttte e*irt*ce and the adequacy of the consideration given by any of the other

parties hereto in entering into this Stípulation.

32. Entire AÊreernont. The Parties each acknowledge that there are no other

agreements o. rep.esffiionr, either oral or witten, sxpress or implied, not embodied in

tn"ir Stipulation, which represents a complete integration of all prior and

contemporaneous agreements and understandings of the Parties. Without limiting the

generality of the foiegoing, the Parties agree that the.Term Sheet is fillly replaced and

iupersedód by this Stilulaiion except as provided herein, and upon full execution of this

Stipulation, tire Term Sheet shall háve no further force or effect.

33, Beneflt. Except as provided herein, this Stipulation shall be binding upon

and shall inure to th. Urt 
"fit 

of the Parties, and their respective successors, assigns,

grantees, heirs, executors, personal representatives, and administrators,

34. Counternarts; It is understood and agreed that this Stipulation may be

executed in several r*rtrtpurts and may be transmitted by electronic mail or by original

signature, each of which shall, for all putposes, be deemed an original and all of such

cõrnterparts, taken together, shall constitute one, and the same Stipulation, even though

all of the parties heretõ may not have executed the same counterpart of this Stipulation.

35. Authority. Each of the Parties represents that it has all necessary right,

power *d uutn*it¡ãinter into and perform this Stipulation under all applicable laws,

änd that upon execution, this Stipulation shall be binding on such party in accordance

with its terms.

36. NOtices. Except as otherwise provided, all notices, requests and demands

hereunder shall be: @made tò either party hereto at its address set forth below or to such

other addres u, *y party hereto may designate by wrifien notice to the other parties in

aocordance with this ptouirion; and (b) deemed to have been given or made: if by hand,

immediately upon dèüvery; if by electronic mail, immediately upon receipt; if by

overnight delivèry senrice,-one day after dispatch; and if by first class or certified mail,

frve (Sj days aftãr mailing. Any one such form of notice shall be sufficient for all

purposes of this StiPulation.

To the Trustee:

Michael G. Kasolas, Trustee

P.O, Box 26650
San Francisco, CA 94126
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To the Plaintiff:

30467_3.DOC

Case: 1-6-40050 Doc# 31-6-L

Telephone: (415) 504'1926
Email: trustee@kasolas.net

ll¡ith q copy to:

Mark S. Bostick, Esq.

Tracy Green, Esq.

Elizabeth Berke-Dreyfuss, Esq.

WENDEL, ROSEN, BLACK & DEAN LLP
1111 Broadway, 24th Floor
Oakland, CA94607-4036
Telephone: (510) 834-6600
Facsimile: (510) 834-1928
Email ; mbostiok@wendel.com

tureenlØ"wendel.conr
ed reyfuss @.we¡rdel.conr

Michael D. Podolsky, Plaintiff
c/o Merle C. Meyers, Esq.

Kathy Quon Bryant, Esq.

Michele Thompson, Esq.

MEYERS LAW GROUP, P.C.

44 Montgomery Street, Suite 1010

San Francisco, CA 94941
Telephone: (415) 362-7 500
Facsimile: (415) 362-7515
Email : lgJueyets@meyerqlawglpup;com,

kouonbryant@ rneyerslawÊroup'com

lulltonlpsgn@¡neyerslawgrou:p. conl

And:

Mark A. Chavez, Esq.

Nance F. Becker, Esq.

CHAVEZ & GERTLER LLP
42 Miller Avenue
Mill Valley,CA9494l
Telephone: (415) 381-5599
Facsimile: (415) 38t-5572
Email: nrark@ch¿rvezsertler.com

¡rcnce@chsvezeertler;cottl

37. No Assignrnent. Each of the Parties represents and warrants to the others

that he, she or it t*, 
"ot 

;¡signed any authority to enter into this Stipulation, or to dispose

12
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of any of the claims set forth herein, to third parties, and that the releases of those claims,

as s.i forth above, are fully effective and comprehensive, according to their terms.

38. Further Assurances. Each of the Parties agrees to execute such

documents, and take such actions, as may be reasonably requested by other Parties after

the full execution of this Stipulation in order to effectuate the terms of this Stipulation.

39, Counsel. The Parties each acknowledges that they have each had the

opportunity to consult with counsel of their own choice concerning the matters covered

hèieby and have received such counsel and information as each of them deem necessary

for them to make a reasoned and thoughtful decision to execute this Stipulation.

40, Nonsubstantive Modificationq. At any time prior to Final Court Approval,

Trustee and Plâintift through their respective counsel, ñâY jointly modify the terms of
this Stipulation, provided that such modification shall not alter any substantive provision

herein, and shall affect only administrative or procedural matters.

4t. Time is of Essence. Time is of the essence in this Stipulation, and each

deadline stated herein may be strictly enforced.

ISIGNATURES ARE SET FORTH ON THE FOLLOWING PAGE]

t/t

ilt

ilt
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WHEREFORE, the Parties have executed this Stipulation upon the terms and

conditions set forth above,

WENDEL, ROSEN, BLACK & DEAN LLP MEYERS LAW GROUP, P,C.

By: /s/ S. Bostíck By: /.c/ Merle C. Mever.ç

/s/ Michael G. Kasolas
MICHAEL G. KASOLAS, Trustee

Mark S. Bostick, Esq.
Counsel for Trustee

CHAVEZ & GERTLER LLP

/s/ Michael D. Podolslc.v

MICHAEL D. PODOLSKY, Plaintiff

Merle C. Meyers, Esq.

Class Counsel

t4
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By /s/ Mi¡rk Á. Chavez

Mark A, Chavez, Esq.

Class Counsel
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PROPOSEI)

Debtor.
1'O CI,ASS ÑTEMBERS

T'O CI-ASS I\.IEi!IBË,R XXXXX:

PL,Ii¡\SE l'AI(A NOTICE that lvtichacl G. Kasolas, lhr trustcc of'thc ¿rbovc-captio¡rc(l estate {the "Tnrstec")

rhc Sti¡rulation ofScttlcnrcnt (the "Cìass Scttlcnrcnt") approvcd hcrcirr on Junc 10, 201(r IDoc ó-ll, h¡s postcd his

¡rre¡ll¡ets lor vierving an.<l clorvnloading at *rvlv.brncgroup.cour/prcnricrcn¡. Also postcd at

of ¿\ dnr Ín istrative I)edu ct ions.

is a copy of the Cl¿ss

PI-IASE TAKtr FURTIIIIR NO'I'ICE I-llAT thc salc of thc tJcbtor's warcht¡uss

201 7. The Tnrstee recovcrcd rlct proceeds of$3,449,396.00 frotrt the salc'

52ó0,8ó2.95. The net procccris rvill bc disbtrrsed to class me¡trbcrs in tirc

In rc

PLEASC TAI(E FURTfItrR NOTICE'IIIÄ'Iì any

sct forth in Scctiolr l9 of the Cl¿ss Sc¡tlclnclrt, rvirich in pcrtittcn

lìlust l)e se ru-ðd'. on or bcf'ore ìvlarch 27, 20 l7

UNITED S'IATES BANKRUPI'CY COURI'

NOII'IH F]IIN DISTR ICT OF C]AI,I }.ORNIA

oAKl¡\NI) DMSlON

Casc No. ló-4005O-WlL

Chapter 7FOX ORI'EGA ENTF"RPIITSES, INC.,
dba PREMIIIR CIìU.

rccords ofto rvlronr each bortle rv¡s ¿ll¡ocâtc(l anrl rhc príce(s) paid fìlr

amount of ¡ll clairns participating in each subfìrnd and thc r.lividcntl to

your clairrs partici¡iating in each sul-¡fund and the arrounl that di

adrn

to class

State¡nent

nal orr January 23,

amountcd to

bascrl on lhe (lsbtoi's

rcvcrsc shorvs thc aggrcgùto
'lablc thc rggrcgatc arnorutt of

of thosr: claims.

proposcd distribution(s) must strictly i'ollorv thc proccdtrcs

its

by

ceNot

ng to

ìvfeLlè C. Nleyers, Ììsq.
|vlcye rs L.arv Groirp
44 lVlorrtgornery Strcet, // l0l0
San l:rancisco, CA 94104
Teleplrone: (4 l5) ló2-7500
Eruail; l¡rneyers(¿ìnrcyerslarvgror¡p.co¡l

i\lichael G. Kasolas; l'ntstce
PO Box 2665ù ', .... .i =': ,

San Fraricisco¡ CA 94126'.
Telcphoncr: (4 l5) .504- l!ì26
Ernai l : tnrstee(ij)k¡sol asrIs;l

a¡d

Furtheriiiqr¡il-ies sIould be dirccted bl'enrail to class courrsel il'lerle C, lv-leyers at mln{:ve[I@nteYeÌ or
ù{ark ¡\. Chavez at nrnrkø)clt rl Irr. ro t¡r

DA'l-trD: ì\Iarth 9, 2017 /s/ llicht¡<:l G. Kusolus

N'licl¡acl G. Kasolas,'l'r'ustce
I'O llox 2ú65{)

Sal I;tarrcisco, C¡\ 94126

N(II l(-lr ()l: l'ROl'OSIl) l)lSl-lìll]til l(lu

Case: l-6-40050 Docll 519
0 ì ? -\ ) S.{)l)il\-l 602 7.}i.i

6 Paoe4of5

-lili, . ; i
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fonlulae
'f¿ible Onc
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hl¡r,rlrrlll¡ll¡lrllll¡ll¡¡¡¡ul¡r¡¡¡llllll¡rlrrr¡rh¡¡rrrl¡¡¡¡l
NÀivtË
SllìH:'l 

^l)DlìËSSc|r'Y. s]'Å'ili 7-lP

Table 1

. .i,: ...r.i

..:...ij;.

Projected Distribution of Sale Proceeds Per Stipulatlon of Settlement

.A¡lo€lld
: Sò¡rögûted
i'¿ii;r."br.'lhrd folnl:i',:seo¡c¡¡tcd

5ÊIrcßated
ô¡!r¡ub¡c¡lbcd::,:

Nca
åôlllorußlêt¡ércd U¡¡llocðtcdfiûdecmcd

s? ool--5 s7t q7ß
s172.856 5i;: I 5589.770 ::îi i93.412n(ô s316 53A1r,¡(lne'< R.óôrl ùf tilÈ: s20.620 51

I gåBO 770t6' c3 ¿12 S7¡eÌ8, il!: J'
s316.538 ç1?' ß56Sdlû !uhìecl lo lect: so

s5.03?:',.,t szôo 8ô3s1Át ? I E44 870f ¡,S7.107s7¡ ont st3 135sn 51:ÀdDls fees s3 1Â7 g1¿I S544.900 sPã 305 s72 õAA-;qlq9 5rt3rß3 3nS s292 455s20.620
528.817
s7 2ð4

s92{.8s292,155Io [rt¡tc sl ioq 367
51,87s, r€6. I 5272¡50

. I 1rz2 Áso
5't7,261
sôq oi4lo cl¡rs

chtscounr¡l 125%)

s20.620

Sq Íff¡ s327.U2s17.261 st.8c ls23l,16:
sc8? n?5ii:l 3rdâ3n söt 7a3 55 ¡t03 s27.014Nðt lõ clâç:

:, s? 926. sr07.571 so86 ô8¿I S1,9t7123ô s153.557Clðrr Clô¡ms:
3a 7).4 l¡ ô?ø/¡ 2.740n noq{ jr

cl¡!r P¡vóul fi¡lio:

Nsw Bottles
Tolal for
CunlomEr

Âllocatcd Segregattd
OvoßubscribedOvorsubscrlbodSograg¡ted 'Pr¡rchassd

sddq B5s0.00 s0.00s0,00 s0.00$0.00 S-l-l9.BsÇlr¡inl
so oo s0.00 s106.61s0_00s1 06 61 s0.00Disl.ibulion s0.00
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