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0t 7558.0052\4945 I 87. I COMPLAINT TO AVOID PREFERENTIAL TRANSFER

Mark S. Bostick (Bar No. l1I24I)
Albert Flor, Jr. (Bar No. 168291)
WENDEL, ROSEN, BLACK & DEAN LLP
1 1 1 1 Broadway, 24n Floor
Oakland, California 9 4607 - 403 6
Telephone: (510) 834-6600
Fax: (510) 834-1928
Email: mbostick@wendel.com
Email: aflor@wendel.com

Attorneys for Michael G. Kasolas, Trustee

LTNITED STATES BANKRUPTCY COURT

NORTHERN DISTRICT OF CALIFORNIA

OAKLAND DIVISION

In re

FOX ORTEGA ENTERPRISES, INC.,
dba PREMIER CRU,

Debtor.

MICHAEL G. KASOLAS, Trustee,

Plaintiff,

vs.

KEVIN CLARK,

Defendant.

Case No. l6-40050-WJL

Chapter 7

Adversary Proceeding No.

COMPLAINT TO AVOID AND
RECOVER PREFERENTIAL TRANSFER
AND DISALLOW CLAIMS

Plaintiff Michael G. Kasolas (the "Trustee"), trustee of the above-captioned chapter 7

bankruptcy estate of Fox Ortega Enterprises, Inc., dba Premier Cru (the'oDebtor"), alleges as

follows:
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0 I 7558.0052\4945 r 87. I COMPLAINT TO AVOID PREFERENTIAL TRANSFER 2

JURISDICTION AND VENUE

73. The Debtor filed its voluntary petition for relief under chapter 7 of the United

States Bankruptcy Code (Title 1 I of the United States Code) on January 8,2016 (the "Petition

Date").

74. Thereafter, the Trustee was appointed. At all relevant times herein, the Trustee

was, and currently is, the duly qualified and acting trustee of the Debtor's chapter 7 bankruptcy

case (the "Case").

75. This Court has jurisdiction over this proceeding pursuant to 28 U.S.C. $1334(b)

and28 U.S.C. $157(a).

76. Venue is proper in this pursuant to 28 U.S.C. $1409(a).

77 . This is a core proceeding pursuant to 28 U.S.C.' $ $ 157(b)(2XA), (F) and (O),

which seeks relief under 11 U.S.C. $$ 547(a), 550(a) and 502(d), and under Rule 7001(1) of the

Federal Rules of Bankruptcy Procedure.

78. The Trustee consents to the entry of a final order by the above-captioned

Bankruptcy Court.

79. Defendant KEVIN CLARK ("Defendant") is an individual.

FIRST CLAIM FOR RELIEF
Avoidance and Recovery of Preferential Transfer

80. On or about 1211012015, the Debtor made transfers in the form of cash credits

issued to Defendant and wine shipped to Defendant in the aggregate value of at least 513,447.27

(the "Transfer"). A detailed summary of the credits and wines constituting the Transfer is attached

hereto as Exhibit A.

81. The Transfer was made to or for the benefit of a creditor, namely, the Defendant,

who, at the time of the Transfer, was owed goods and money by the Debtor.

82. The Transfer was made on account of an antecedent debt.

83. The Transfer was made while the Debtor was insolvent.

84. The Transfer was made within 90 days of the Petition Date.
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0 I 7558.0052\4945 I 87. I COMPLAINT TO AVOID PREFERENTIAL TRANSFER J

85. The Transfer enabled Defendant to receive more than Defendant would receive if

(a) the case was a case under chapter 7 of Title 1 l; (b) the Debtor had not made the Transfer; and

(c) the Defendant received payment of such debt to the extent provided by the provisions of

Title 1 1.

86. The Defendant received the credits and asserted dominion and control of the wine

transferred and the Defendant was the immediate transferee of the Transfer under 11 U.S.C. $

ss0(a)(1 ).

87. The Trustee's investigation is ongoing, and the Trustee may not be curently aware

of all transfers that may have been made to Defendant during the 90 day period prior to the

Petition Date. The Trustee will amend this Complaint to include any newly discovered transfers

that are avoidable.

WHEREFORE, the Trustee prays for relief as set forth.below.

SECOND CLAIM FOR RELIEF
Disallowance of Claim

88. The Trustee re-alleges and incorporates by reference paragraphs 1-15 of this

Complaint as though fully set forth herein.

89. The Transfer is avoidable under 11 U.S.C. $ 547 (a) and the value thereof is

recoverable under 1l U.S.C. $ 550(a).

90. The Defendant refuses to pay the amount for which it is liable under 11 U.S.C. $

550(a).

WHEREFORE, the Trustee prays for relief as follows:

PRAYER FOR RELIEF

The Trustee requests entry ofjudgment against Defendant as follows:

On the First Claim for Relief:

25. Avoiding the Transfer under 11 U.S.C. $ 547(b) and recovering the value thereof

under 11 U.S.C. $ 550(a);

26. Determining that the Trustee may recover 513,447.27 from Defendant; and
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27. Awarding pre-judgment interest at the legal rate from the date of demand.

On the Second Claim for Relief:

28. Disallowing any and all claims filed in the Case by Defendant pursuant to 11

u.s.c. $ 502(d).

On each Claim:

29. Awarding costs of suit incurred herein; and

30. For any other relief that the Court Deems proper.

Dated: December 18, 2017 V/ENDEL, ROSEN, BLACK & DEAN LLP

By : /.t/ Alhprf FInr .Iv

Albert Flor, Jr.
Attorneys for Plaintiff
Michael G. Kasolas, Trustee
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CustlD

45800

45800

45800

45800

45800

45800

45800

45800

45800

45800

45800

45800

45800

45800

45800

45800

45800

45800

45800

45800

45800

45800

45800

45800

45800

45800

45800

45800

45800

45800

45800

45800

45800

45800

45800

45800

45800

45800

45800

45800.

45800

45800

45800

45800

45800

45800

CustName

Kev¡n Clark

Kev¡n Clark

Kev¡n Clark

Kevin Clark

Kevin Clark
(evin Clark

Kevin Clark

Kev¡n Clark

Kevin Clark

Kevin clark
Kev¡n Clark

Kev¡n Clark

Kevin Clark

Kevin Clark

Kevin clark
Kev¡n Clark

Kev¡n Clark

Kevin Clark

Kevin Clark

Kevin Clark

Kev¡n Cìark

Kev¡n Clark

Kev¡n Clark

Kevin Clark

Kev¡n CIark

Kev¡n Clark

Kevin Clark

Kevin Clark

Kevin clark
Kevìn clark
Kevin Clark

Kevin Clark

Kevin CIark

Kevin CIark

Kev¡n clark
Kev¡n Clark

Kevìn Clark

Kevin Clark

Kevin C¡ark

Kevin clark
Kev¡n Clark

Kevin Clark

Kevìn clark
Kevin Clark

Kev¡n clark
Kev¡n Clark

PickDate PickL¡st

ßo475
!30475
130475

730475

130475

73c4-75

730475

730475

730475

730475

130360

130360

130360

130350

130360

130360

130360

130360

130360

130360

130360

130360

130360

130360

130360

130360

130360

130360

130350

130360

130360

130360

130360

130360

130360

130360

130360

130360

130360

130360

130350

130360

130360

130360

130360

130305

ShipDate Shipment
72 / r7 / 20 15 0000339054-SH

72/ 17 /2015 0000339054-SH

12/ 77 /2Or5 00003390s4-SH

121 77 /2015 00003390s4-SH

12/ 77 /2075 0000339054-5H

12/ 77 lz}rs 0000339054-5H

12/ 77 /2075 0000339054-5H

72/ 17 /2075 0000339054-5H

72/ 17 /2075 00003390s4-SH

72/ !7 / 2015 OoOo339o54-SH

12/ 7s lz]rs 0000338979-5H

72/ 75/ 2075 0000338979-5H

72/ 15/ 20rs 0000338979-SH

72/ 15 /2Or5 0000338979-SH

12/ 75 / 2Or5 0000338979-SH

12/ 75 /2075 0000338979-5H

72 / 7s / 2O7s 0000338979-SH

12 / 7s / 2Or5 0000338979-SH

72/ 1S /2075 0000338979-SH

t2 / 75 / 20 15 0000338979-SH

12 / 75 / z)rs 0000338979-SH

12 / 75 / 2O7s 0000338979-SH

72/ 75 /2O!s 0000338979-5H

72/ rsl2975 0000338979-SH

12 / 75 / 2OrS 0000338979-SH

12 h5 / 2O7s 0000338979-SH

72/ 7s 12075 0000338979-5H

72/ r5 /207s 0000338979-SH

12 / 7s / 2Or5 0000338979-SH

72 / 15 / 2O7s 0000338979-SH

72/ rs /2075 0000338979-5H

72/ 15 /2075 0000338979-SH

12/ r5/20rs 0000338979-sH

12/ 7s/2)r5 0000338979-SH

t2 I 75 / 2Or5 0000338979-SH

12 / 75 / 2075 0000338979-SH

12 / 15 / 2O7s 0000338979-SH

rzl !5 l2ors 0000338979-sH

12/ 7s /2075 0000338979-5H

72/ 7S/2O15 0000338979-SH

12/ 75/2015 0000338979-SH

12/ 75 / z}rs 0000338979-SH

721 75 /2075 0000338979-5H

72/ 75 / 2jrs 0000338979-SH

72/ rs /2O!5 0000338979-5H

72 / 70 / 2OrS OoOo3388O9-SH

PMT Date TenderType
!2/76/2075 store Credit

r2l 76/2075 Store Credit

72/ 76/2075 store Credit

72/ 76/2075 Store Credit

72/ f6/2OlS Store Credit

72/ L6/2O75 store credit

72/ 76/2Of5 Store cred¡t

f2h6/2075 Store Cred¡t

72/ 7612075 Store Cred¡t

12 / 75 / 2OrS Store Credit

72/ L2/2075 Store credit
72/ 12 / 2oI5 store Cred¡t

72/ f2 lzofs store cred¡t

12 / 72 / 2075 store cred¡t
72/ 72/2075 Store CredÌt

72/ 72/2075 Store Credit

72/ 12/20f5 Store Credit

72/ f2/2)f5 Store cred¡t

f2/ f2/2o75 store credit

12 / 72 / 2O7S Store Credit

12/ 72/2075 Store Credit

72/ 72/ 20f5 Store credit

72/ f2/20f5 Store cred¡t

72/ f2/2O75 Store Cred¡t

72/ 72/2075 Store Cred¡t

72/ 72/20f5 Store credit

72/ 72/ 2075 Store Cred¡t

12/ 72/2075 Store credit
72/ 72/2075 store Credìt

72/ 72/20f5 Store credit
72 I 12/ 2oI5 store Credit

72/ 12/ 2Of5 Store Credit

12 / 12 | 2075 Store Credit

!2/ 72/2075 store cred¡t

!2/ 72/2075 store credlt

72/ 72/2075 Store Credit

72/ 72/2015 Store Credit

72/ 12 /20L5 Store Credit

P/r2/2Of5 Store Credit

72 / f2 l2OfS Store-credit
n/r2/2o75 store cred¡t
72/ 72/2075 Store Credìt

72/ 72/2075 store credit
72/ 72/2oI5 Store Credit

72/ 72/ 2OI5 Store Credit

2/6/2074 AMÊX

SO Date Sales Order
72 / 74 / 2015 SO-000049s804

72 / 74 / 2075 SO-0000495804

12 / 14/ 2O7s SO-OOOo4958O4

72 h4 / 2O7s 50-0000495804

72 / !4 / z)rs SO-000049s804

72h4/ 2075 SO-000049s804

72/ 74 / 2Or5 SG000O49s8o4

72/ 14 / 2075 SO-Oo0O49s8o4

72 / 74 / 207s SO-0000495804

12 h4 / 2O1s 50-0000495804
r2l9 /2015 SO-000049s7s4

!2 / 9 / 2075 50-0000495754

12 / 9 / 2075 SO-000049s754

72/ 9 / 2O!5 50-0000495754

12/ 9 / 2O7s 50-0000495754

72/ 9 / 2}rs 50-0000495754

72 /9 / 2075 50-0000495754

72 /9 /2075 SG000O49s7s4

72 / 9 / 2Or5 SO-OooO4gs7s4

72/ 9 / 20 ls 50-0000495754

12/ 9 / 2O7S SO-0000495754

72 / 9 / 2O7S SO-00004957s4

72/ g / 2075 SO-O0OO49s7s4

12 / 9 / 2015 SO-OOoO495754

72/ 9 / 2jrs 50-0000495754
72 / 9 / 2Or5 SO-000049s7s4

72 /9 / 2O7s SO-OoOo4gs7s4

72 / 9 /2075 SO-00004957s4

72 / 9 / 2O7s 50-0000495754

72 / 9 / 20 15 SO-oOOo49s7s4

12/ 9 / 2O7s 50-0000495754

12 / 9 / 2075 SO-0000495754

12 / 9 / 2O7s 50-0000495754

12 / 9 /2O!5 SO-00004957s4

72 / 9 / 2075 SO-000049s754

72/ 9 / 20!5 So-oooo49s7s4
72/ 9 / zOLs 50-0000495754

r2/ 9 / 2O7s 50-0000495754

72 / 9 / 2O7s 50-0000495754

12 / 9 /2075 50-0000495754

12 / 9 /2075 SO-00004957s4

72 / 9 / 2O7s SO-oOoO4gs7s4

12 / 9 / 20 15 SO-0000495754

72/ 9 / 2Or5 so-oooo49s7s4
72/ 9 / 2075 50-0000495754
2/6/2014 SO-0000436ss3

ItemlD
52943 2014 Múnsterer Dautenpflä 750 ml

53033 2013 Chianti Class¡co, lsole ( 750_ml

52900 2014 Norheimer K¡rschheck 750 ml

52904 03 Sobernheimer Marbach I 750 ml

52415 2012 Cotes-du-Rhone'LesT 750 ml

52608 2013 cote-de-Provence Ros 750_ml

52899 2014 Riesl¡ng Kabinett Liter 1 L

48911 2012 Txakol¡na lnto, Donìe 750 ml

51287 2010 Gevrey Chambert¡n Ch 750 ml

51967 2013 Rosso di Montalcino, F 750 m!

53148 2014 De Sante Old Vine Cha 750 ml

53189 05 Guiborat Grand Cru Blan, 750-ml
53099 2011 Barolo Serralunga, Ger 750-ml
53142 2014 De Sante I'AtelierSêu! 750 ml

53145 2072 Roben Sinskey Pinot N 750 ml

52951 2011 Cremanl d'Alsace, Pfìs 750_ml

53042 2012 Lucienne P¡not Noir sn 750 ml

53043 2013 Lucienne Pinot Noir D( 750 ml

52748 2011 Domaine C¡rneros Bru 750 ml

52901 2014 Niederhäuser Herman 750 ml

52917 2013 Rüdeshe¡mer Berg Rot 750 ml

52350 2010 R¡bera del Duero Crian 750 ml

52589 2012 Kokumi Pinot No¡r Rus 750 ml

52606 09 R¡oja Reserva, Remelluri 750-ml
52277 2O!2Saumur Blanc'Clos de 750 ml

52315 2012 Emerson Brown Caber 750 ml

52326 03 R¡esl¡ne Than (young Ran 750 ml

52161 Guiborat Blanc de Blancs 750 ml

52162 Soutìran Brut'Cuvee Alexan 750 ml

52163 08 Soutiran Brut M¡llesime ( 750 ml

51709 R.H. Coutier Blanc de Blancs 750 ml

52010 2012 Lutum P¡not Noir'La R 750 ml

52105 2012 Santenay'Clos Rousse¡ 750 ml

50879 2013 We¡lberg Ungstein R¡e 750 ml

51017 2010 Nu¡ts-St-Georges Aux, 750 ml

51394 2012 Savennieres Le Vieux ( 750 ml

50180 2012 Samsara P¡not No¡r Sar 750 ml

50182 2012 Porter Creek P¡not Noi 750 ml

50703 2012 Cotes de Nuits Village: 750 ml

456& 98 Plantieres du Haut Br¡on 750 ml

49339 æ Terry Hoage Grenache-S' 750 ml

50154 2013 cakebread Sauvignon 750 ml

20430 2000Tronquoy-Lalande 750 ML

20513 2000 Fougas Maldorer 750 ML

41781 09 de Fieuzal Blanc 750 ml

48633 07 Corton Charlemagne, Lor 750 ml

Format Qtysh¡p Un¡tPrice ExtPr¡ce

72/77/2O7s

72/77/2O7s

72/17/2Or5
72/r7/2o7s
12/17/2Or5
72/77l2)rs
12/77/2O7s
!2/77/2O7s
72/77/2O7s

72/17l2ors
72/7u2Ùrs
12/7r/z)rs
72/77/2075
12/17/2O7s
72/17/2o7s
72/77/2ors
12/7r/2075
12/7r/21rs
12/77/2075
72/17/2o7s
72/77/2o7s
12/77/20!5
72/77/2O7s

72/17/2O7s

72/77/2ors
72/7r/20!s
12/7u2ors
12h7l2o7s
72/ru2o7s
72/7r/z0rs
t2/7uZo7s
12177/2o7s

12/fi/2o7s
72/77/2o7s
72h7l2o7s
72/r!/2O7s
!2/ru2jrs
12/7u2Ùrs
12/7r/2O7s
12/77/2O7s
72h7/2o7s
72/17/z9:-s
12/7r/201s
72/71/2Or5
72/77/207s
72ho/2o7s

19.99

23.99

34.99

19.99

23.99

14.99

25.99

59.99

19.99

36.99

66.99

39.99

24.99

34.99

19.99

34.99

34.99

29.99
)^ aq

59.99

31.99

39.99

36.99

47.99

56.99
?Á qq

47.99

42.99

89.99

36.99

46.99

43.99

39.99

52.99

35.99

34.99

35.99

79.99

38.99

24.99

45.00

45.99

59.99

239.88

r43.94
45.98

69.98

239.88

239-90

179.88

119.98

779.94

22L-94

803.88

439.89

274.49

139.96

239.88

419.88

209.94

479.U.
299.88

59.99

159.95

199.9s
741 0^

227.96

749.94

257.94

779.98

443.44

46.99

263.94

959.76

323.91

247.97

419.88

467-aA

347.a8

74.97

180.00

72

6

2

2

72

10

!2
L2

2

6

6
72

77

11

4
72

72

6

L6

72

7

5

5

6

72

4
6

11

6

2

t2
1

6

24

24

9

9

72

9

7

72

!2
3

4
2

1

t77 s t3,447.27
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