UNITED STATES BANKRUPTCY COURT
FOR THE WESTERN DISTRICT OF MISSOURI

Inre
In Proceedings Under
Chapter 11

Case No. 02-50557-JWV

FARMLAND INDUSTRIES, INC,,

Debtor

b . T . T R

MOTION oF BERKSHIREKANSAS CITY, LLC FOR ORDER PURSUANT TO
11 U.S.C. 8§ 365(d)(3) COMPELLING DEBTOR TO PERFORM POST-PETITION
OBLIGATIONSUNDER LEASE OF NON-RESIDENTIAL REAL PROPERTY

Berkshire Kansas City, LLC (“Berkshire’), hereby moves for an order compelling Farmland
Industries, Inc., debtor in the above-captioned cases (the “ Debtor”), to perform timely its obligations
under that certain Lease Agreement dated August 11, 1999 (the “Lease”) and immediately pay dl
post-petition rents and other expenses that are nearly two weeks overdue. Section 365(d)(3) of the
Bankruptcy Code, 11 U.S.C. 88 101 et seq., unambiguousy commands the Debtor to pay pro-rated
rent from the commencement of its bankruptcy case forward. Consistent with the statute, the Debtor
should be compelled to pay this rent immediately.

In support of this Motion, Berkshire states as follows:

1 On May 31, 2002, the Debtor commenced the above-captioned case (the “ Petition
Date’).

2. The Debtor entered into the Lease on August 11, 1999. Slightly over two yearsremain
inthe Lease' sinitid term, which runs through August 2004. The demised premises under the Lease

(the “Premises’) includes an office building of gpproximately 235,000 square feet.



3. The Lease requires the Debtor to pay Berkshire annual “Basic Rent” of $2,338,250 in
monthly installments of $194,854.17, due in advance on the first day of each month.

4, The Lease dso requires the Debtor to pay al real edtate taxes, speciad and genera
assessments, insurance premiums, utility charges, water and sewer charges, maintenance expenses,
repair and replacement expenses, and any other cog, fee or expense incurred in the use, occupancy,
ownership, operation, leasing or possession of the Premises. Included in these expenses is a monthly
management fee of $2,937.50 payable to Berkshire as additiona rent for property management
services provided by athird party (the “Management Feg’). The Management Feeis due on the first
day of each month.

5. To date, Debtor has neither paid the ingtalment Basic Rent nor the Management Fee
due on June 1, 2002. The Landlord has contacted the Debtor to inquire about the status of the late
payments, despite the Debtor’ sinitid assurances, the Debtor has indicated that the payments will not be
forthcoming.

6. The late payments are not the Debtor’s only post-petition default under the Lease. In
addition to the Basic Rent and Management Fee, the Debtor has an ongoing obligation to keep the
Premisesin good repair. However, portions of the Premises have falen into serious disrepair.
Specificdly, the Landlord has notified the Debtor of two mgor dab faluresin the multi-level parking
garage, which present an ongoing structura and safety concern. As with the late payments, the Debtor
has failed to perform its obligation to repair the Premises, thus endangering the structurd integrity of the
Premises and the safety of its occupants.

7. Section 365(d)(3) of the Bankruptcy Code provides, inter dia, asfollows:



Thetrustee shdl timely perform dl the obligations of the debtor, except those
specified in section 365(b)(2), arising from and after the order for relief under
any unexpired lesse of nonresidentia redl property, until such lease is assumed
or regjected, notwithstanding section 503(b)(1) of thistitle.

11 U.S.C. § 365(d)(3).
8. In enacting section 365(d)(3), Congress intended to address the plight of landlords,
who are compelled to extend credit to a debtor during its case:
In this Situation, the landlord is forced to provide current services -- the use of
its property, utilities, security, and other services -- without current payment.
No other creditor isput in this pogtion. . .. Thebill would . . . requir[€] the
trustee to perform al the obligations of the debtor under a lease of
nonresidential red property at the time required inthelease. Thistimely
performance requirement will insure that debtor-tenants pay their rent, common
area, and other charges on time pending the trustee’ s assumption or rejection of
the lease.
130 Cong. Rec. § 8894-95 (daily ed. June 29, 1984) (remarks of Sen. Hatch).
0. Indeed, this Court has held that the provisions of section 365(d)(3) contain “an
unambiguous statement of Congressiond intent that the lessors of nonresidentia redlty receive the rent

provided for in the lease until the lease isrgjected.” 1n re Tel-Centrd Communications, Inc., 212 B.R.

342, 344 (Bankr. W.D.Mo. 1997) (quoting In re Worths Stores Corp., 135 B.R. 112, 114-15

(Bankr. E.D.Mo. 1991)). See dso Towersv. Chickering, (In re Pacific-Atlantic Trading Co.),
27 F.3d 401, 404 (9th Cir. 1994) (“*The plain and unconditiona language of the [Bankruptcy Code]
demands that a trustee promptly pay the full amount of rent due under a nonresidentia rea property
lease during the 60-day period pending assumption or rgjection”).

10. A debtor can delay payment of rent during the first 60 days of a case only for “cause’

shown. 11 U.S.C. § 365(d)(3). See a0 In re Dieckhaus Stationers of King of Prussa, Inc., 73 B.R.

969, 972 (Bankr. E.D. Pa. 1987) (“nonresidentia lessor’ s adminigirative expense clam arisng under



section 365(d)(3) should be paid immediately unless the trustee establishes good cause for withholding
payment.”). Cause may, for example, be shown where the landlord happens to be an insder of the

debtor. Inre Numedco, Inc., 1990 WL 256321, at *2 (Bankr. E.D. Pa. 1990).

11. Here, the Debtor has shown no cause for its failure to pay rent and other expenses
immediately. 1t has not claimed, and cannot claim, that there is any basis for paying less than the rate of
rent and other expenses provided under the Lease. The Debtor continues to occupy and possess the
Premises.

12. In fact, the Debtor has good reason to pay its obligations timely, snce default interest
accrues under the Lease if rent has not been paid within five days after notice of default, and attorneys
feesmust be paid if Berkshire prevails on thisMotion.

13. Moreover, the Debtor’ sfailures to pay the Basic Rent and the Management Fee, and
to maintain the Premises, raise serious questions respecting the performance of its other obligations
under the Lease, including but not limited to its obligation to pay eectricity, gas, water, sewer and other
utility bills, interior and exterior cleaning services, genera building maintenance codts, red edtate taxes,
security service fees and insurance premiums. In light of these concerns, the Debtor should also be
compdled immediately to perform al of its other obligations under the Lease, including, without
limitation: (i) its obligationsto pay the Management Feg; (ii) its obligation to keep the Premisesin good
repair; (iii) its obligation to pay eectricity, gas, water , sewer and other utility bills; (iv) its obligation to
pay for interior and exterior cleaning services, (V) its obligation to pay for genera building maintenance;
(vi) its obligation to pay al red edate taxes, (vii) its obligation to pay for security services, and (viii) its

obligation to pay al insurance premiums. The Debtor should also be required to furnish, & Landlord's



request, evidence reasonably satisfactory to Landlord that it has, in fact, performed these additional
Lease obligations.

14.  The Bankruptcy Code commands a debtor to timely perform under its leases; a debtor
refusesto do so at its peril. Here, the Debtor has refused to pay rent and perform other obligations
under the Lease, leaving Berkshire with a ddinquency of $194,854.17 for post-petition Basic Rent
alone, exclusive of other expenses. Asrequired by 11 U.S.C. 8§ 365(d)(3), the Debtor should be
ordered to pay the June 1, 2002 rent in full, in cash, with default interest and attorneys feesto
Berkshire, plus the June 1, 2002 management fee to Facility Source, Inc., plusal other fees, hills,

insurance premiums, real estate taxes and other expenses associated with the Premises.

WHEREFORE Berkshire Kansas City, LLC, respectfully requests that this Court enter an
order:

1. Compeling Debtor immediately to pay the amount of $194,854.17 as Basic Rent due
under the terms of the Lease, together with default interest and attorneys fees,

2. Compelling Debtor immediatdly to pay the amount of $2,937.50 as additiond rent due
to Berkshire for the Management Fee;

3. Compelling Debtor to pay al other fees, bills, insurance premiums, real estate taxes and
other expenses associated with the Premises and due as of the Petition Date;

4. Compelling Debtor to continue to pay al rent due under the Lease, the management fee
and dl other fees, bills, insurance premiums, red estate taxes and other expenses associated with the
Premises, and to perform dl other obligations under the Lease through the date of the fina order of this
Court approving the assumption or regjection of the Lease; and

5. Granting such additiond relief as the Court deems necessary and appropriate.
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Dated: June 13th, 2002

PNJ601_.DOC (843366 v. 1)

Respectfully submitted,
BERKSHIRE KANSASCITY, LLC

By its attorneys,

/s Bruce E. Strauss
Bruce E. Strauss, Esg. Mo. 26323
MERRICK, BAKER & STRAUSS, P.C.
700 Peck’s Plaza, 1400 Main
Kansas City, MO 64105
(816) 221-8855

/9 Michae! J. Goldberg

Michael J. Goldberg (BBO No. 551869)
Joshua D. Fine (BBO No. 649536)
HILL & BARLOW
aProfessional Corporation
One Internationd Place
100 Oliver Street
Boston, MA 02110-2600
(617) 428-3000



