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- rED STATES BANKRUPTCY COURT

DISTRICT OF _ DELAWARE PROOF OF CLAIM

Name of Debtor

Flemming Companies, Inc.

Case Number

03-10945(MFW)

of the case

NOTE Ths form should not be used to make a claim for an admuustrative expense ansing after the commencement
A ‘request for payment of an admumstrative expense may be filed pursuant to 11 USC § 503

Name of Creditor ("-1"- he person or other entity to whom the debtor owes
money or property)

W.S. Enterprises, LLC

[ Check box if you are aware that
anyone else has filed a proof of
claim relating to your claum Attach
copy of statement giving
particulars

Lease

Name and address where notices should be sent ] Check box if you have never

P.0. Box 9753 recerved any notices from the

Green Bay WI 54308-9753 bankruptcy court 1n this case

O Check box 1if the address differs
from the address on the envelope
_ _ sent to you by the court
Telephone number 920-965-6565 THis SpacE 1S FOR Court Use OnLy
Account or other number by which creditor 1dentifies debtor Check here
replaces
Main Street - De Pere if this claim apreviousty filed claim, dated

] amends

1 Basis for Claim

1 Retiree benefits as defined in 11 US C § 1114(a)

of all interest or additional charges

O Goods sold [0 Wages, salaries, and compensation (fill out below)
O Services performed
Your SS #
O Money loaned
O Personal 1njury/wrongful death Unpaid compensation for services performed
O Taxes
&% Other — Lease (see attached) from (ato) o (date)
2 Date debt was incurred 12/23/92 3 If court yudgment, date obtained
4 Total Amount of Claim at Time Case Filed $ 161,24400

If all or part of your ¢laim 1s secured or entitled to priority, also complete Item 5 or 6 below
] Check this box if clairn mcludes interest or other charges mn addition to the principal amount of the claim Attach itemized statement

5 Secured Claim
[ Check thus box if your claim 1s secured by collateral (including a

right of setoff)

Brief Description of Collateral

{0 Real Estate ] Motor Vehicle
J Other———

Value of Collateral  $

Amount of arrearage and other charges at tune case filed included in
secured claim, if any $

6 Unsecured Priority Claim
[l Check this box 1f you have an unsecured priority claim

Amount entitled to priority $
Specify the prionty of the claim

] Wages salanies or commussions (up to $4 650) * earned within 90 days before
filing of the bankruptcy petition or cessation of the debtor s business whichever
is earher 11 USC § 507(a)(3)

Contributions to an employee benefit plan 11 U S C § 507(a)}4)

Up to $2 100* of deposits toward purchase lease or rental of property or
services for personal famuly or household use 11U S C § 507(a)(6)

Alimony mantenance or support owed to a spouse former spouse or child
11 USC § 507(a)(7)

Taxes or penalties owed to governmental umits 11 USC § 507(a)(8)
Other Specify applicable paragraph of 11 U S C § 507(a)(___)

mounts are subject to adjustment on 4/1/04 and every 3 yeais thereafter with
respect to cases commenced on or after the date of adjustment

O
O
O
O
0
*A

7 Credits

8 Supportmg Documents

9 Date-Stamped Copy

The amount of all payments on this claim has been credited and
deducted for the purpose of making this proof of claim

Attach copies of supporting documents, such as
promussory notes, purchase orders, invoices, itemized statements of running
accounts, contracts, court judgments, mortgages, security agreements, and ey
of perfection of ien DO NOT SEND ORIGINAL DOCUMENTS If the document
are not available, explain If the documents are voluminous, attach a summary

To receive an acknowledgment of the filing of your dlaim,}
enclose a stamped, self-addressed envelope and copy of this proof of claim

THis SPacE 1s FOR Court Usge ONLY

CEIVED / FILED \

RE

1dende]

MAY 27 2003

1
¥t BANKRUPTCY COURT

Date

Sign and print the name and title, 1f any, of the creditor or other person authorized tojfile _p
rof attorney, if any)Robert W. Bielefleddt—
Vice President

gToINT OF DFLAWARE

Fleming Companies Claim

0

0069

this Cla% ;:ttach y

5/1/03

Penalty for presenting fraudulent claim Fine of up to $500,000 or imprisonment forup to 5 years, orboth 18 US C §§ 152 and 3571




CREDITOR

DEBTOR

DATE OF LEASE
TERM

MONTHLY RENT

RE TAX
COMMON AREA
MAINTENANCE

*

Per §8502(b) (6},

(161,244 - 12)

W S ENTERPRISES, LLC (Assignee of The White

Store of Green Bay, Inc )
FLEMMING COMPANIES, INC (Assignee/Successor of
Gateway Foods, Inc )
12/23/92
15 YEARS (7/1/93 to 6/30/08)
$ 11,331 (triple net)
x 12

$135,972

21,402

3,870

$161,244 PER YEAR *

X 63 months $846,531

15%
$126,979%*
claim submitted for 1 year of rent,

RE taxes, and

Common Area Maintenance
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THIS LEASE, entered into thas ;QLE day of AQL@&J%4£¢&/ ,
1992, by and between THE WHITE STORE OF GREEN BAY, INC., a
Wisconsin corporation, ("Lessor"), and GATEWAY FOODS, INC., a
Wisconsin corporation, ("Lessee").

RETAIL BUILDING LEASE

WITNESS8ETH:

1. DEFINITIONS.

1.1 Leased Building. That certain retail supermarket located
on the Real Property and described on the Site Plan
attached hereto as Exhibit "A," consisting of
approximately 25,180 square feet.

1.2 Real Property. That certain Real Property more
particularly described on Exhibit "B" attached hereto.

1.3 Leased Space. The Leased Building, the Real Property,
and all appurtenances thereto.

2. PREMISES. In consideration of the covenants and
agreements hereinafter set forth, Lessor does hereby lease, demise,
and let unto Lessee the Leased Space/premises, together with non-
exclusive rights to the easements, entrances, parking areas,
approaches, and exits appurtenant to the Leased Space/premises.

3. TERM. The Initial Term of this Lease shall run and extend
for fifteen (15) years from and after the commencement date as set
forth below, unless sooner terminated as herein provided or unless
extended or renewed upon the terms hereinafter stated (the "Initial
Term") .

3.1 Commencement Date. The Initial Term of this Lease shall

commence on the date Lessee opens for business 1n the
Leased Space ("Commencement Date"). In the event Lessee
fails to open for business by July 1, 1993 due to reasons
other than force majeure as defined 1in paragraph 23.11 or
Lessor’s 1nability to satisfy the contingencies set forth
in paragraphs 5.4, 6.1 and 6.9, Lessee shall be obligated
to pay Lessor the minimum rental payments commencing on
July 1, 1993. When the Commencement Date of the Initial
term has been so ascertained 1t shall be set forth in an
Addendum to Lease 1n the form of Exhibit "C" attached
hereto which shall be executed in the same manner as this
l.ease and shall be attached to this Lease as a part
hereof.

3.2 Renewal of ILease. This Lease shall be extended
automatically under the same terms, conditions, and
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covenants herein contained, except rental, for two (2)
separate additional terms of five (5) years each
("Extended Terms") each Extended Term to begin at the
expiration of the preceding Initial Term tend
Term, as the case may be, unless at least —(4) -months -
_prior to the expiration of the then current Iaitial Ter
or Extended Tetrm, ¥i, Lezsée shall notify Léssor thaﬁwﬁii
1fféﬁa§ not to renéw the TLease. ™~ T

e s

ey it S

4. RENTAL. Lessee agrees to pay Lessor as rental for the
Leased Space the following:

4.1 Minaimum Rental. An Annual Minimum Rental for the Leased
Space per Lease Year payable in accordance with the rate
schedule indicated below 1n equal monthly installments
payable in advance beginning on the Commencement Date and
continuing thereafter on the first day of each calendar
month for the Initial Term and any Extended Term of the
Lease.

(i) Lease Years 1-15. One Hundred Thirty Five Thousand
Nine Hundred Seventy-two and 00/100 Dollars
($135,972.00) per Lease Year payable at the rate of
Eleven Thousand Three Hundred Thirty-one and 00/100
Dollars ($11,331.00) per month.

(ii) Lease Years 16-20. One Hundred Fifty-one Thousand
Eighty and 00/100 Dollars ($151,080.00) per Lease
Year payable at the rate of Twelve Thousand Five
Hundred Ninety and 00/100 Dollars ($12,590.00) per
month.

(111) Lease Years 21-25. One Hundred Sixty-one Thousand
One Hundred Fifty-two Dollars ($161,152.00) per
Lease Year payable at the rate of Thirteen Thousand
Four Hundred Twenty-nine and 33/100 Dollars
($13,429.33) per month.

4.2 Percentage Rental. Lessee shall pay to Lessor, as
additional rent, percentage rent ("Percentage Rental") in
the amount and upon the conditions as follows:

(1) One percent (1%) of Gross Retall Sales i1n any Lease
Year 1n excess of TEN MILLION AND 00/100 DOLLARS
($10,000,000.00).

4.2.1 Gross Retail Sales. The term "Gross Retail
Sales" shall mean the aggregate amount of the gross and
total sales made by Lessee at, from, and through its
store and business located and conducted upon the Leased
Space to its retail customers. The term Gross Retail
Sales as used herein shall not included any of the
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following: (a) credits, coupons, or refunds to customers
for merchandise returned or exchanged, (b) the cost or
value of any trading stamps, (c) any sales taxes or other
taxes 1mposed or based upon gross receipts of Lessee or
on the sales or sales price of merchandise which are
collected by Lessee and actually paid by Lessee or are
payable by Lessee, (d) returns of merchandise, (e) sales
of beer, wine and alcoholic products, (f) sales of
tobacco and tobacco products, (g) sale of lottery tickets
or any proceeds from winning tickets, (h) sale of items
for charitable purposes, (i) any services provided by
Lessee to its customers, including but not limited to any
financial services and/or electronic fund transfer
services, (3]) sale of Lessee’s fixtures after use
thereof, (k) rentals or sales of video tapes and related
equipment, (1) cash redemption on bottle or can returns,
and (m) bulk sales of inventory not in the ordinary
course of business. No franchise or capital stock tax
and no i1ncome or similar tax based upon income or profits
shall be deductible from gross receipts. Any processing
expense incurred by Lessee peculiar to credit card and
charge card sales shall be deducted from sales ain
determining Gross Retail Sales.

4.2.2 Lease Year. The term Lease Year shall mean
the period of twelve (12) consecutive months commencing
with the Commencement Date, as hereinabove defined, or
any succeeding twelve (12) month period during the term
of this Lease.

4.2.3 No Representation. Lessee has made no
representations or warranties with respect to the level
of Gross Retail Sales from the Leased Space and expressly
disclaims any representations or warranties regarding
Gross Retail Sales volume. However, Lessee agrees to
operate 1ts business from the Leased Space in good faith
and consistent with Lessee’s reasonable corporate
objectives. The foregoing shall not in any way restrict
or modify Lessee’s rights under Subparagraph 15.3.

4.2.3 Payment of Percentage Rental. If Percentage
rental is determined to be due for any Lease Year of this
Lease, 1t shall be payable sixty (60) days after the end
of such Lease Year. Lessee agrees to furnish to Lessor,
as soon as reasonably possible after the end of each
Lease year (and in no event later than sixty (60) days
after the end of each Lease Year), a statement certified
by a Certified Public Accountant, showing the amount by
months of such Gross Retall Sales of Lessee during the
preceding Lease Year. Lessee agrees that once each year,
Lessor, or 1ts duly appointed accountant, at Lessor’s
expense, may inspect the books and records of Lessee’s
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5.

store business conducted in the Leased Space 1n order
that Lessor may ascertain and verify the amount of
Lessee’s sales, but Lessor’s right to inspect Lessee’s
records for any Lease Year shall expire two (2) years
after the end of such Lease Year. If such 1nspection of
Lessee’s books and records discloses a discrepancy in
gross sales in excess of two percent (2%), then the cost
of such audit shall be borne by Lessee, however, such
cost shall not exceed Five Hundred and 00/100 Dollars
($500.00). Lessor agrees to use its best efforts not to
disclose any information obtained in such audit to any
third parties except to the extent reasonably required in
connection with Lessor’s sale, leasing,operating or
financing of the Leased Space.

CONSTRUCTION OF LEASED SPACE. The improvements on the

Leased Space shall be constructed in accordance with the following:

5.1

Approval of Construction Plans. Within sixty (60) days
after execution of this Lease, Lessee shall deliver the
plans and specifications for the construction of the
improvements on the Leased Space (the "Construction
Plans") to Lessor for Lessor’s approval, which approval
shall not be unreasonably withheld or delayed, provided
that Lessor’s approval shall not be required to the
extent the Construction ©Plans to not affect the
structural 1integrity of +the Leased Space. The
Construction Plan shall include the installation of a
replacement roof on the building currently located on the
Leased Space; without limiting Lessor’s right to approve
the Construction Plans, Lessor specifically reserves the
right to review and approve that portion of the
Construction Plans pertaining to replacement of said
roof. Lessor shall review the Construction Plans and
respond to Lessee in writing within thirty (30) days
after receipt thereof. If Lessor requires changes to the
Construction Plans, Lessee shall have thirty (30) days to
make such changes and return the revised Construction
Plans to Lessor. Lessee shall have fifteen (15) days to
then approve the revised Construction Plans. Lessor’s
consent to the Construction Plans shall be deemed to have
been given if Lessor does not respond within the time
periods set forth above. Upon approval of the
Construction Plans by Lessor, the Construction Plans
shall be attached to this Lease as Exhibait "D."

Cost of Construction. "Costs of Construction" i1s defined
as follows: All amounts paid to the prime contractor
pursuant to the prime construction contract and all
amounts paid to other contractors pursuant to contracts
not covered by the prime construction contract,
architectural and engineering fees, any permits or fees
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required to be paid, the cost of any performance bond,
utilities during construction, any other fees and
expenses incurred as a result of compliance with
requirements imposed by the City of De Pere, and any
other ordinary and necessary expenses lncurred by Lessee
1in connection with the Construction, including the cost
of an Environmental Report. The Costs of Construction
shall not include any costs incurred by Lessor under
subparagraph 6.9.1 or 6.9.2. Lessor shall be responsible
for all Costs of Construction up to a maximum of Five
Hundred Thousand and 00/100 Dollars ($500,000.00).
L.essor shall not be responsible for any Costs of
Construction in excess of Five Hundred Thousand and
00/100 Dollars ($500,000.00).

Commencement and Completion of Constructaion. Lessee
agrees to commence to construct the improvements as set
forth in the Construction Plans (the "Construction") as
soon as reasonably practicable after any environmental
cleanup work which may be required to be done by Lessor
1s substantial completed in the manner required by
subparagraph 6.9.1. For purposes of this subparagraph
only, such cleanup work shall be deemed to be
substantially completed only if any unfinished and
ongoing work will not materially interfere waith the
Construction or with Lessee’s operations on the Leased
Space after the completion of the Construction.
Notwithstanding any of other provisions of this Lease,
Lessee shall have the right to terminate this Lease if
the foregoing contingency remains unsatisfied on February
15, 1993. Lessee shall substantially complete the
Construction within five (5) months following the date on
which it is commenced, subject to the force majeure as
defined in paragraph 23.11. In the event Lessee is
delayed in performing its obligations due to force
majeure, the date of substantial completion set forth
herein and the Lease Commencement Date will be extended
accordingly. In the event of a dispute over whether the
Construction has been substantially completed, the
decision of an independent architect reasonably
acceptable to Lessor and Lessee shall be conclusive and
binding on both parties.

Delivery of Possession. Lessor agrees that on or before
February 15, 1993, Lessor shall deliver to Lessee actual
and exclusive possession of that portion of the Real
Property consisting of approximately 34,975 square feet
as crosshatched in red in the Survey Map attached hereto
as Exhibit "A-1." Lessee agrees and acknowledges that
Lessor shall have the right to use and occupy the balance
of the Leased Building consisting of approximately 8,000
square feet as outlined in black in the Survey Map, until
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March 15, 1993. During this period, Lessee agrees that
all reasonable steps will be taken by Lessee, its agents,
contractors and subcontractors to minimize any
interference or impairment to Lessee’s business, which
may be occasioned by Lessee’s construction. Lessor
agrees that on March 15, 1993, Lessor shall deliver to
Lessee actual and exclusive possession of the balance of
the Leased Building, except for the removal of Lessor’s
furniture, fixtures, equipment and inventory; Lessor
further agrees that Lessor shall remove all of aits
furniture, faixtures, equipment and inventory from the
Leased Building no later than March 21, 1993.
Notwithstanding any other provision of this Lease, Lessee
shall have the right to terminate this Lease 1f the
foregoing contingencies have not been satisfied by the
dates indicated above.

Changes. Lessee agrees that the Construction will be
carried on in a workmanlike manner and that no changes
will be made in the Construction Plans that affect the
structural integrity of the Leased Space without the
prior written consent of Lessor, which consent shall not
be unreasonably withheld or delayed. Lessor will be
deemed to have given i1ts consent to any request for a
change in the Construction Plans if Lessor does not
respond to any such request made 1in writing by Lessee
within ten (10) working days after receipt thereof by
Lessor.

Insurance. During the period of construction, Lessee
shall obtain and maintain (or cause the contractor(s)
under the construction contract(s) to obtain and
maintain) public liability insurance of not less than One
Million Dollars ($1,000,000.00) for bodily injury per
person, Three Million Dollars ($3,000,000.00) bodily
injury coverage for more than one person 1in one
occurrence, and Five Hundred Thousand Dollars
($500,000.00) property damage. Said liability insurance
shall name Lessor as a co-insured with Lessee. The
Lessee shall also take out and maintain (or cause the
contractor (s) under the construction contract(s) to take
out and maintain) builder’s risk insurance to the full
insurable value of improvements constructed and materials
stored at the Leased Space Said builder’s raisk
insurance shall name both Lessor and Lessee as additional
insured.

Reimbursement. Upon the substantial completion of the
Construction, but 1n no event prior to the 1lease
commencement date, Lessee shall furnish Lessor with a
certificate signed by one of its officers, stating that
all contractors, subcontractors, laborers, materialmen
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6.

and suppliers performing any labor or furnishings any
services or material in connection with the applicable
part of the Construction have been paid all amounts to
which they are entitled (taking into account any
retainage) for the performance of such labor or the
furnishing of such services and materials, and the Lessee
has 1n 1ts possession construction, mechanic’s or
materialmen’s lien waivers (as the case may be) for all
such labor, services and materials. Lessee shall also
provide 1involces, proof of payment for all such labor
services and materials, and copies of all lien waivers.
Within ten (10) days after receipt of such certificate,
invoices, proof of payment and copies of all 1lien
waivers, Lessor will reimburse Lessee accordingly,
provided, however, that Lessor shall not be required to
reimburse Lessee for any Costs of Construction in excess
of Five Hundred Thousand Dollars ($500,000.00). If
Lessor fails to so reimburse Lessee as provided herein,
all amounts owed shall bear interest at an annual rate
equal to eighteen percent (18%), determined initially
from the date the reimbursement i1s due Lessee until paad.
Lessee may withhold or deduct from payments due under
this Lease all amounts owed by Lessor to Lessee for such
reimbursement. The foregoing shall not preclude Lessee
from proceeding by any other means to collect amounts
owed to 1t by Lessor.

LESSOR’S COVENANTS AND REPRESENTATIONS. In addition to

all other covenants and agreements by Lessor found in this Lease,
the Lessor hereby specifically covenants and represents as follows:

6.1

Quiet Enjoyment. The Lessor has good and marketable
indefeasible fee simple title to the Leased Space and
warrants there are no encumbrances or liens thereon other
than those acceptable to Lessee as disclosed in writing
by Lessee to Lessor. Lessor has full authority to
execute this Lease and further warrants to the Lessee
that 1t shall have, hold and enjoy the Leased Space and
its raights hereunder during the term hereof. Prior to or
within thirty (30) days after execution of this Lease,
Lessor, at its expense, shall deliver to Lessee an ALTA
commitment for Leasehold Title Insurance ("Commitment"),
covering Lessee’s 1interest in the Leased Space, which
binds the title insurance company to issue on or before
the Commencement Date a leasehold title insurance policy
to Lessee based on such commitment, showing that Lessor
has good and marketable indefeasible fee simple title to
the Leased Space, free and clear of any and all
encumbrances, or liens and containing no exclusions or
exceptions unacceptable to Lessee, except mortgages by
Lessor which are subject to the "Subordination and Non-
Disturbance" provisions of paragraph 22, below. If the
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commitment is not delivered +to Lessee withain the
aForesaid thirty (30) day period, Lessee, at its option,
may terminate this Lease or give Lessor additional time
by written extension within which to deliver the
commitment. Furthermore, if such commitment contains any
statements, requlrements, exceptions, or exclusions
("Defects"), other than the mortgages herein referred to,
which are unacceptable to Lessee then Lessee at its
option may (1) terminate this Lease, with no liabilaity to
Lessor, by written notice to Lessor or (ii) allow lessor,
at 1ts expense, to cure such Defects within a reasonable
time period satisfactory to Lessee pursuant to a written
extension. Lessor has full authority to execute this
Lease and further warrants to the Lessee that 1t shall
have, hold, and enjoy the Leased Space and its rights
hereunder during the term hereof. Lessor warrants and
represents that the Leased Space are presently free from
obnoxious fumes, odors, and unsanitary conditions.
Lessor shall not permit the emanation of any undue noise,
obnoxious fumes, or odors, or any other nuisance from any
property or building adjacent to or near the Leased
Space, which 1s owned or controlled by Lessor.

Use of leased Space and Adijacent Real Property. As
further evidenced by the "Declaration of Restrictive
Covenants," to be executed and recorded 1in the form
substantially similar to Exhibit "H," which 1is attached
hereto and made a part hereof, no portion of the Leased
Space and no portion of the real property described as:
Lot 2, Volume 4 Certified Survey Maps, page 505, except
that part thereof described in Jacket 1838, Image 24, and
in Volume 7, Certified Survey Maps, page 409, Brown
County Records (the "Adjacent Real Property") shall be
used for a theateerbowllngMgl1ey¢wgafeter1a4 bingo hall,

flea —market, billiard parlor, night club, or any

— s T et

bperatlon §g}llng alcohol for on-site consumptlonhua*
video arcade, physical 1 fltness center, or other place of
recreation or amusement auto” service statlon, or.a v1dep
tape rental or sale bu51ness, unless approved 1n writing,
by Lessee. The foregoing restrictions shall not be
construed to prohibit Lessee from subleasing a portion of
its store to a video rental store or pharmacy. Neither
Lessor nor any affiliate or related party shall, without
Lessee’s prior written consent, own, operate, or grant
any lease or permit any assignment or sublease for a
store (or any portion of a store) located within one (1)
mile of the Leased Space which permits a tenant under
such lease to sell or offer for salg“gggggx;g§hmmg§ggh
poultry, Migggpod”mwdalryampnoducts,waggg;@hlesmexugai
goodds, floral, . products.. Notwithstanding the
foregoxngf” Iessee acknowledges that Lessor currently
leases a portion of the adjacent property to a tenant who
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operates a retail liquor store (package goods/carry-out).
This tenant does now, and from time to time while this
lLease 1s in effect, may continue to sell items incidental
o the operation of said liquor store, such as soda pop,
food snack items, and the like. Provided that no more
than twenty percent (20%) of the retail floor area leased
o this tenant 1s devoted to the sale of such incidental
ttems (which could be interpreted to be "grocery items")
such use shall not be deemed 1in violation of the
llmltatlons and restrictions set forth in this paragraph.

[In the event of any violation of the terms of thais
subparagraph 6.2, which is not corrected by Lessor as
provided 1in subparagraph 16.4, all rental obligations
under this Lease shall be abated during the period of
such violation, and Lessee shall not be in default for
failure to pay any rental. Lessor agrees that the
foregoing use restrictions will be 1included in all
conveyances, leases, subleases, licenses and assignments
affecting the Adjacent Real Property. The parking areas
of any parcel of Adjacent Real Property shall be
independently sufficient to satisfy all applicable zoning
requirements, without using any of the parking areas
located on the Leased Space.

Site Plan. The Site Plan attached hereto as Exhibit "A"
1s an accurate representation of the Leased Space and no
changes shall be made to such Site Plan without the prior
written consent of Lessee and Lessor. There shall be no
buildings erected on the Leased Space except those shown
on the Site Plan. The sight lines shown on Exhibit "A"
shall not be obstructed.

Access Areas and Parking Area. Lessor shall provide
parking areas during the term of this Lease 1in the
amount, location and configuration shown on the Site
Plan, together with satisfactory and adequate roadways
and access thereto. Such parking spaces shall be used
for the parking of private vehicles of customers,
subtenants, employees and invitees and for no other
purpose. Parking areas on the Site Plan shall not be
altered. Further, Lessor hereby grants and conveys a
non-exclusive access and parking easement upon, over and
across the driveways, sidewalks, and parking areas now or
hereafter constructed or laid out on Lot 2, Volume 4,
Certified Survey Map, page 505, except that part thereof
described in Jacket 1838, Image 24, and in Volume 7,
Certified Survey Maps, page 409, Brown County Records,
said parcel being adjacent to and easterly of the Leased
Space ("Lot 2 Parcel”") for the benefit of Lessee, 1ts
successors and assigns and 1its employees, invitees, and
customers to allow them the right of ingress and egress
to and from Eight Street across the Lot 2 Parcel to the
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6.7

Leased Space, and the right to park non-commercial
vehicles on the Lot 2 Parcel subject to the provisions
set forth in the Cross Easement Agreement substantially
in the form attached hereto as Exhibit "E" which shall be
executed in the same manner as this Lease and
subsequently recorded in the office of the Brown County
Register of Deeds. Likewise, Lessee hereby grants and
conveys a non-exclusive access and parking easement upon,
over and across the driveways, sidewalks and parking
areas now or hereafter constructed or laid out on the
Leased Space for the benefit of Lessor, its successors
and assigns and its employees, invitees and customers to
allow them the right to ingress and egress to and from
Main Street across the Leased Space to the Lot 2 Parcel
and the right to park non-commercial vehicles on the
Leased Space subject to the provisions of the
aforementioned Cross Easement Agreement.

Access Areas/Parking Area. The access areas and parking
area shall remain as shown on the Site Plan throughout
the praimary term and any extension of this Lease, and
Lessee and 1ts employees, agents, officers, invitees, and
customers shall have unrestricted access thereto and the
non-exclusive right to use any additional access areas
and parking areas as the same currently exist on Lot 2,
Volume 4 Certified Survey Maps, page 505, said parcel
being adjacent to and easterly of the Leased Space.
Tenants, owners, occupants, or others users of Lot 2,
Volume 4 Certified Survey Maps, page 505, shall be
allowed access to, from, or across the Leased Space
(other than that which is occupied by a
structure/building) and use of the parking lot shown on
the Site Plan, or any other parking lot hereinafter added
to the Leased Space.

Utailaities. Lessor, at its own cost, shall furnaish,
install and maintain adequate utility lines and services
to serve the Leased Space. Lessee shall pay for the
separately metered utility services which it uses at the
Leased Space.

Compliance with Laws. Lessee agrees to make, at Lessee’s
own cost and expense, all necessary changes, additions,
alterations, and improvements to the Leased Space and
appurtenances thereto, that may be required at any time
during the term hereof to make the Leased Space comply
with all laws, ordinance, rules, and regulations of all
duly constituted city, county, state, or federal
authoraities.

Impositions. At all times during the term hereof:
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6.7.1 Payment of Impositions. Except as may be
otherwise provided herein, Tenant agrees to pay or cause
to be paid i1in the name of Lessor as additional rent, all
real estate taxes assessed with respect to the Premises
and all personal property taxes assessed with respect to
the Premises or personal property 1located on the
Premises, assessments, water and sewer rates and levies,
and other governmental charges, including but not limited
to assessments for public improvements or benefits (all
of which taxes, assessments, water and sewer rates or
charges, levies and other governmental charges excepting
only the "Rent Tax" hereinafter defined, levied or
assessed against Lessor or Lessee, are herein referred to
as "Impositions"), which are assessed,levied confirmed,
imposed against or become a lien upon the Premises and
become payable during the Lease Term, except as otherwise
provided for in this Section 6.7.

If by law, any such imposition is payable or may at the
option of the taxpayer be paid in installments (whether
or not interest shall accrue on the unpaid balance of
such Imposition), Lessee may pay the same (and any
accrued 1interest on the unpaid balance of such
Imposition) 1in installments as the same respectively
become due. Any Imposition relating to a fiscal period
of the taxing authority, a part of which period 1is
included within the Lease Term and a part of which is
included in a period of time before or after the Lease
Term, shall be adjusted as between Lessor and Lessee, so
that Lessor shall pay that proportion of such Imposition
which that part of such fiscal period included in the
period of time before or after the Lease Term bears to
such fiscal period and Lessee shall pay the remainder
thereof.

With respect to any Imposition for public i1mprovements or
benefits which by law 1s payable, or at the option of the
taxpayer may be paid in installments, Lessor shall pay
the installments thereof which become due and payable
before or after the Lease Term, and Lessee shall pay
those installments which become due and payable during
the Lease Term.

6.7.2 Rent Tax. If at any time during the Lease
Term, a tax or excise on rents or income or other tax
however described (herein called "Rent Tax") is levied or
assessed by the State of Wisconsin or any political
subdivision thereof on account of the rents hereunder or
the interest of Lessor under this Lease,and if such Rent
Tax 1s 1n lieu of or as a substitute for, in whole or in
part, real estate taxes, Lessee covenants to reimburse
Lessor on account thereof to the extent to which such
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real estate taxes would have been classified as
Impositions hereunder and to the extent herein otherwise
provided. In no event shall Lessee be obligated to pay
for any year, any greater amount by way of such Rent Tax
than would have been payable by Lessor had the rentals
paid under this Lease, upon which such Rent Tax is
imposed, been the sole taxable income of Lessor for the
year in question or to pay or to reimburse Lessor for any
tax of any kind assessed against Lessor on account of any
such Rent Tax reimbursement.

6.7.3 Lessee Not to Pay Certain Taxes. Except to
the extent provided in Section 6.7.2 hereof, nothing in
this Lease shall require Lessee to pay any franchise,
estate, inheritance, succession, capital levy or transfer
tax of Lessor or any income, excess profits, or revenue
tax or any other tax, assessment, charge or levy upon the
rent payable by Lessee under this Lease, and all such
taxes shall be paid or discharged by Lessor.

6.7.4 Right to Contest Taxes. Lessee shall have
the right to diligently contest the amount or validity of
any Imposition upon the Premises or any part thereof, by
appropriate legal proceedings, but exercise or existence
of such right shall not in any way modify Lessee’s
covenant to pay such Imposition at the time and in the
manner as in this section provided, unless (i) the legal
proceedings shall, in the Lessor’s reasonable judgment,
operate to prevent the collection of the Imposition so
contested and the sale of the Premises, or any part
thereof, to satisfy the same, and (ii) Lessee (unless
sald Impositions have been paid in full under protest)
shall deposit with Lessor any amount of money sufficient
to pay such Impositions, together with all estimated
lnterest and penalties in connection therewith, and all
charges that may be assessed 1n said legal proceedings
against or may become a charge on the Premises or any
part thereof.

6.7.5 Taxes Contested in Lessor’s Name. Any such
contest relating to the Premises may be made 1n the name
of Lessor, and Lessor agrees to cooperate reasonably with
Lessee 1n any such contest but without expense to Lessor.
1f Lessee shall not be in default under this Lease,
Lessee shall be entitled to any refund of any Imposition
and penalties or interest thereon which have been paid by
or on behalf of Lessee and which relate to the Premises
and the Lease Term or which have been paid by Lessor and
for which Lessor has been fully reimbursed.

Survey. Lessee agrees, at its expense, within thirty

(30) days after the execution of this Lease, to furnish

12



Lessor a survey showing a metes and bounds 1legal
description of the Leased Space, and the location of any
rights of way, easements or encroachments or flood
plains, if any.

Hazardous Substances. Lessor represents and warrants
that it has no knowledge of any hazardous, toxic or
dangerous waste, substance, (including but not limited to
hydraulic fluid and any petroleum derivative substances),
or material defined as such in (or for purposes of) any
state, federal or local environmental laws, regulations,
decrees or ordinances, in the Comprehensive Environmental
Response, Compensation and Liability Act, as amended, or
in any so called state or local "Super Fund," "Super
Liien," or "Cleanup Lien" law or any other federal, state
or local regulation, order or decree relating to or
imposing liability or standards of conduct concerning any
such substances or material or any amendments or
successor statutes thereto ("Contaminants"), having been
discharged, disbursed, released, generated, disposed or
allowed to escape on, under, or from the Leased Space.
Lessor further represents and warrants that it has no
knowledge of any asbestos or asbestos containing
materials or any polychlorinated biphenyls or any
underground storage tanks having been installed, used,
incorporated into or disposed of or abandoned at, on or
under the Leased Space. Lessor agrees that such
representations and warranties shall survive any
termination of the Lease.

6.9.1 Removal of Contaminants. Lessor, at Lessee’s
expense, shall authorize DPRA, Inc. to conduct certain
environmental tests on the Leased Space. A copy of the
environmental property assessment report prepared by DPRA
Inc. shall be incorporated by reference herein as
Schedule 6.9.1 (the "Report"). Lessor agrees to
undertake promptly to commence and complete the removal
of any Contaminants 1identified in the Report, and any
additional testing as may be requested i1n the Report at
Lessor’s sole expense. Lessor also agrees to remove any
underground storage tanks which may be located on the
L.eased Space, at Lessor’s sole expense. To the extent
that applicable law would allow such tanks to be
abandoned 1in place, Lessor may, at 1its expense,
nonetheless remove the same 1f such removal 1s required
by applicable authorities under any laws or regulations
hereafter in effect or at Lessor’s discretion, provided
that such removal can safely be conducted without
materially affecting the stability of the Leased Space.
lessor, at its expense, shall also promptly commence and
complete the removal of any Contaminants discovered on
the Leased Space and not 1identified ain the Report, it

i3



being the intention of Lessor and Lessee that Lessor
shall be responsible for removing all Contaminants from
the Leased Space that were not caused by Lessee whether
or not the presence of such Contaminants is identified in
the Report. As soon as possible after the execution of
this Lease, to the extent available, Lessor shall provide
Lessee with a release from the Wisconsin Department of
Natural Resources ("DNR") stating to Lessee’s
satisfaction that Lessee has no liability with regard to
any Contaminants released or discovered on the Leased
Space and not caused by Lessee, and that no action will
be taken against Lessee in regard to any such
Contaminants. Upon completion of the cleanup work by
Lessor, Lessor shall provide Lessee with an environmental
property assessment of the Leased Space showing that all
underground storage tanks, if any, have been removed from
the Leased Space (or, in the case of underground storage
tanks, abandoned 1n place as provided for herein) and
that all Contaminants have been removed from the Leased
Space to the extent required by the DNR and any other
appropriate agency. Notwithstanding any other provisions
of this Lease, Lessee will furnish Lessor with a true and
correct copy of the Environmental Report on or before
January 15, 1993; 1f the estimated cost of removal of any
contamlnants identified i1n the Report together with the
estimated cost of any additional testing as may be
requested in the Report, exceeds $25,000.00, then Lessor
may, at i1ts sole option, declare this Lease void ab
initio; and if Lessor exercises 1ts option to terminate
the Lease 1t will furnish written notice of such intent
by January 20, 1993 and wlll reimburse Lessee for all
reasonable expenses incurred by Lessee 1n the preparation
of the Lease, Site Plan, and Construction Plans.

6.9.2 Lessor’s Indemnificataion. Lessor hereby
agrees to reimburse upon demand, defend (with counsel
reasonably satisfactory to Lessee), indemnify and hold
harmless Lessee from and against all liability, costs,

expenses, claims, fines, penalties and damages arlslng
during or after the term of this Lease out of or in any
way related to the presence of any underground storage
tanks or any Contaminants on the Leased Space which are
not caused or permitted by the activities of Lessee, its
employees, agents, contractors, sublessees or assigns
(includaing, without limitation, those listed on Schedule
6.9.1) or out of a breach of the foregoing warranties,
including, without limitation, court costs and attorney’s
fees 1n any suit, action or administrative proceeding or
negotiations resultlng therefrom, and including costs of
remediation, cleanup and the detoxification of the Leased
Space and the environment. The foregoing indemnification
shall survive the expiration or termination of this Lease
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7.

and the transfer of all or any portion of the Leased
Space.

6.9.3 Lessee’s Indemnifaication. Lessee hereby
agrees to reimburse upon demand, defend (with counsel
reasonably satisfactory to Lessor), indemnify and hold
harmless Lessor from and against all liability, costs,
eypenses, claims, fines, penalties and damages arising
during or after the term of this Lease out of or in any
way related to the presence of any underground storage
tanks or any Contaminants on the Leased Space that are
caused or permitted by the activities of Lessee, its
employees, agents, contractors, sublessees or assigns,
including court costs and attorney’s fees in any suit,
action or administrative proceeding or negotiations
resulting therefrom, and including, without limitation,
costs of remediation, cleanup and the detoxification of
the Leased Space and the environment. The foregoing
indemnification shall survive the expiration or
termination of this Lease and the transfer of all or any
portion of the Leased Space.

6.9.4 Rights to Terminate. Lessor understands that
Lessee 1s specifically relying upon the representations
of this subparagraph 6.9 in entering into this Lease
agreement and therefore, in addition to any other
remedies set forth herein, in the event any
representation or warranty made by Lessor 1in this
subparagraph 6.9 is false, misleading or erroneous 1n any
material respect, or if the environmental condition of
the Leased Space is not acceptable to the DNR and any
other appropriate agency after the completion of the work
required to be done by Lessor pursuant to this
subparagraph, then Lessee shall have the option of
declaring this Lease void ab inatio.

MAINTENANCE RESPONSIBILITY. The Lessor and Lessee shall

have the following responsibilities for maintenance of the Leased
Space, provided that any obligation or liability not specifically
covered by the terms of this Lease shall be considered an
obligation of the Lessee.

7.1

Maintenance by Lessor. Lessor, at 1ts sole cost and
expense, shall keep and repair and/or replace as
necessary the foundation and exterior walls of the Leased
Building, except those constructed by Lessee as
hereinabove provided. Lessor shall also, at its sole
cost and expense, keep and repair the roof of the Leased
Building; Lessee to cause any warranty with respect to

the roof to be 1ssued or assigned to Lessor. Lessor,
under this paragraph, shall not be required to paint or
otherwise perform 'cosmetic" maintenance, rather,
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Lessor’s obligation shall be limited to the structural
aspects of the items referred to i1n this paragraph.

Maintenance by lessee. Except as provided 1in Section
7.1, Lessee shall keep and maintain in good order,
condition, and repair (including replacement of parts and
equipment 1f necessary) the Leased Space and every part
thereof and any and all appurtenances thereto wherever
located including, but without Iimitation, the exterior
and interior portion of all doors, door checks, windows,
plate glass, store front, walls, floors, ceilings,
parking lot, plumbing, sewage facilities, heating and air
conditioning and electrical systems, and all other work
performed by Lessee.

Sharing of Expenses. Lessee acknowledges that Lessor is
the owner of property adjacent to the premises (Lot 2,
Volume 4 Certified Survey Maps, page 505) and the
improvemnents thereon and that the parking lot for such
adjacent property abuts the parking lot located on the
Leased Space. Without relieving Lessee of its
responsibility under this Lease, the parties may mutually
agree to utilize the services of the same i1ndividual for
maintenance of the parking lot (seal coating, striping,
and the like) and snow removal and share the expenses
thereof.

Remodeling at Lessee’s Expense. Duraing the term hereof,
or any extension thereof, Lessee and 1ts successors and
assigns, shall have the right and the praivilege to
perform nonstructural redecoration and remodeling to the
interior of the Leased Building from time to time as it
shall see fit and to install 1lights, partitions,
fixtures, signs and other improvements in, upon and about
the Leased Space as in Lessee’s judgment may be necessary
or desirable 1n the conduct of its business and to change
the same i1n its sole discretion.

lL.essee’ Expansion. Lessee shall have the right to expand
the Leased Building, at its sole cost and expense, 1into
such location and to such size and according to a plot
plan all as mutually determined and mutually agreed to by
l.essee and Lessor. Lessee will provide Lessor with a
full and complete set of sepia and blue line design
drawings, including but not limaited to, the
architectural, mechanical, electrical, plumbing, gas and
sprinkler drawings regarding such expansion, which
drawings shall be subject to Lessor’s approval.

Lessor’s Failure to Make Repairs. Except in the case of

an emergency repalr, 1f Lessee notifies Lessor in writing
of any needed repalr(s) for which Lessor is responsible
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hereunder, Lessor shall commence said repair(s) within
thirty (30) days from the date of said notice in which
case Lessor shall be 1in compliance with its repair
obligations hereunder. If such repair(s) cannot be
reasonably commenced within said thairty (30) days period,
Lessor shall commence said repair(s) as soon as
practicable and diligently pursue such repair(s) to
completion. In the event of emergency repairs
("emergency" being defined as an 1imminent danger to
Lessee, to Lessee’s property or to Lessee’s business or
to the general public), Lessee may i1mmediately make such
emergency repalrs without written notice, so long as
Lessee has used reasonable effort to contact Lessor or
Lessor’s representatives by telephone at telephone
numbers designated i1n writing by Lessor. Lessee shall
have the right to make non-emergency repairs if Lessor
has failed to make such repairs or failed to commence and
diligently pursue such repairs within thirty (30) days
from the date of Lessee’s notice, that this shall be
deemed to be a failure to commence and diligently pursue
a repair obligation of Lessor. Upon Lessee’s completion
of any of Lessor’s repair obligations, Lessee shall send
to Lessor statements setting forth the cost of such
repalirs and Lessor shall pay said statement within ten
(10) days after receipt of same. If Lessor fails to pay
such statement within said ten (10) day period, Lessee
shall have the right to pay such statement and to deduct
the amount of such statement from the next following
rental payment or payments and from any other amounts due
under this Lease plus eighteen percent (18%) interest
thereon until reimbursed in full.

8. ADVERTISING SIGNS. On or after March 15, 1993, Lessee may
erect a sign on the Leased Space announcing the future opening of
Lessee’s store. 1In addition, Lessee may erect its standard signs
on the exterior of the Leased Space i1n a manner and location
satisfactory to Lessee. Lessee shall install such signs at its own
expense and may remove them at the termination of this Lease. Any
damage to the building as a result of removal of Lessee’s signs
shall be repaired at the expense of Lessee. Lessee shall be solely
responsible for compliance with all local, county, or state
regulations pertaining to the size, location, and erection of such
signs.

9. COVENANTS OF LESSEE. Lessee agrees that it shall, at its
expense:

9.1 Lessor’s Access. Give Lessor, its agents, employees,
mortgagees and any other person or persons authorized by
Lessor, access to the Premises at all reasonable times
without charge or diminution of rent, to enable them to
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10.

examine the Premises and to make such repairs, additions
and alterations as Lessor may deem advisable, or to
enter, view, show and inspect the Premises, provided it
1s done, if possible, 1n a manner so as not unduly to
interfere with the conduct of lessee’s business.

Removals by lLessee. Lessee shall have the right at any
time prior to or upon termination or expiration of this
Lease to remove any and all of 1ts merchandise,
machinery, equipment, counters, shelving, signs, light
fixtures, and other trade fixtures (regardless of the
manner in which any of said items have been attached or
fastened to the Leased Space) which 1t owns and has
placed in, upon or about the Leased Building, as well as
any and all personal property located in said Leased
Building and owned by Lessee at such time. In removing
such personal property, Lessee shall not materially
injure or damage the Leased Building and any such
material damage resulting shall be repaired at the
expense of Lessee It 1s understood that a bona fide
dispute between Lessor and Lessee as to rental claim to
be due shall not operate to prevent removal of property
by Lessee pursuant to this paragraph, but in such event
Lessee shall have the right to remove the same as 1f no
rental were then due. Lessor hereby walves all claims,
right or liens including without 1limitation, securaity
interest or any Landlord’s liens, whether by statute or
common law in Lessee’s personal property.

INSURANCE. Lessee, during the term of this Lease shall

maintain, at 1its sole cost and expense:

10.1

Liabilaity Insurance. Lessee shall, during the entire
term hereof, keep 1n full force and effect a policy of
comprehensive general 1liability and property damage
insurance with respect to the Leased Space, and the
business operated by Lessee and any subtenants of Lessee
1n the Leased Space, including steam boiler insurance if
applicable, in which the limits of liability shall be not
less than Three Million ($3,000,000.00) Dollars per
occurrence and in which the 1limit of property damage
liabilaity shall not be 1less than ©One Million
($1,000,000.00) Dollars.

10.2 Property Insurance.

(i) Lessee agrees, during the term hereof, to carry
insurance against fire, vandalism, malicious
mischief and such other perils as are from time to
time 1included 1n a standard extended coverage
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endorsement insuring the Building to its full
replacement value.

(11) Lessee agrees to carry, at its expense, insurance
against fire, vandalism, malicious mischief, and
such other perils as are from time to time included
in a standard extended coverage endorsement,
insuring Lessee’s merchandise, trade fixtures,
furnishings, equipment and all other 1items of
personal property of Lessee located on or withan
the Premises, in an amount equal to not less than
eighty percent (80%) of their full replacement
value.,

10.3 Requirements of lLessee’s Insurance. All policies of
insurance to be carried by Lessee under this Lease shall
name Lessor, any other parties in interest designated by
Lessor, and Lessee as insured, and shall contain a clause
that the insurer will not cancel or change the insurance
without first giving the Lessor thirty (30) days’ prior
written notice. Such insurance may be furnished by
Lessee under any blanket policy carried by it or under a
separate policy therefore. The insurance shall be with
an insurance company authorized to do business 1in the
State of Wisconsin and a copy of the paid-up policies
evidencing such insurance or certificates of 1insurers
certifying to the issuance of such policies shall be
delivered to Lessor prior to commencement of the Lease
Term and upon renewals not less than 30 days prior to the
expiration of such coverage.

11. WAIVER AND SUBROGATION. Notwithstanding anything in thas
Lease to the contrary, neither Lessor nor Lessee shall be liable to
the other for loss arising out of damage or destruction of the
Premises, the Building or other improvement, or personal property
or contents therein if such damage or destruction 1s caused by
peril included within a standard form of fire insurance policy,
with full extended coverage endorsement added, as from time to time
issued in Wisconsin. Such absence of liabillty shall exist whether
or not the damage or destruction is caused by the negligence of
either Lessor or Lessee, or their respective officers, employees,
agents or customers. It is the intention and agreement of Lessor
and Lessee that each party shall 1look to the insurer for
reimbursement of any loss, and further that the insurer involved
shall have no subrogation rights against the other party. Lessee
shall advise 1ts i1nsurance company of this release and such policy
shall, if necessary, contain a waiver of any right of subrogation
by the insurer against the other party.

12. DAMAGE OR DESTRUCTION. In case of damage to the Premises
or the Building by fire, vandalism, malicious mischief or any other
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casualty, lLessor shall (unless this Lease shall be terminated as
hereinafter provided) diligently proceed to make all the repairs
necessary to restore the Premises (excluding any property of Lessee
or improvements 1installed by Lessee) and the Building to the
condition 1in which they existed 1immediately prior to such
destruction or damage subject to delays beyond the reasonable
control of Lessor. To the extent that the Premises are rendered
untenantable, the Rent shall proportionately abate.
Notwithstanding the above, 1f in the expert opinion of an architect
retained by Lessee, restoration of the Premises will require in
excess of 120 days, including time required to settle or adjust the
loss with insurers, Lessee may terminate this Lease by giving
written notice thereof to the Lessor within 60 days of the date of
such damage; whereupon this Lease shall terminate as of the date of
such damage, the Rent shall be adjusted to the date of such damage
and Lessee shall promptly vacate the Premises.

13. INDEMNIFICATION. Lessee covenants and agrees to protect,
indemnify and save the Lessor harmless from and against any and all
claims, and against any and all loss, cost, damage or expense,
including without limitation, reasonable attorney’s fees, arising
out of the use of the Premises by the Lessee or of any failure of
Lessee 1n any respect to comply with and perform all the
requirements and provisions hereof. Lessor agrees to defend and
indemnify, and shall hold Lessee harmless against all laability,
claims, judgments and demands of any person or persons whomsoever
on account of injuries or accidents occurring in, on, or about the
Leased Space or Adjacent Real Property as a result of willful or
negligent acts or omissions of Lessor, 1its tenants, employees,
agents or representatives, including but not limited to, sidewalks
and parking areas and Lessor shall carry, at its expense, public
liability insurance on the Leased Premises and Adjacent Real
Property stipulating limits of not less than $3 million for each
occurrence and $1 million for property damage Certificates of
such 1nsurance shall be furnished to-the Lessee, and Lessor shall
have all such policies of 1i1nsurance name Lessee as an additional
insured.

14. EMINENT DOMAIN. The Lessor and Lessee agree as follows:

14.1 Eminent Domain Affecting Leased Space. In the event any
part of the Leased Space should be taken by any public
authority under the power of eminent domain or by
transfer in lieu thereof, then the terms of this Lease
shall case as to the part of the Leased Space so taken on
the date of condemnation or transfer in lieu thereof, and
the rent shall be paid up to that day, and from that day,
the Annual Minimum Rental shall be reduced in proportion
to the value of the Leased Space taken to the total value
of the Leased Space prior to such taking; provided,
however, that should ten percent (10%) or more of the
building located on or to be constructed on the Leased
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14.2

15.

15.1

Space be taken by the power of eminent domain or transfer
in lieu thereof, Lessor shall give Lessee immediate
written notice thereof and Lessee shall have the option,
to be exercised within sixty (60) days after receipt of
written notice, to cancel this Lease and declare the same
null and void effective on the date such option is
exercised. If Lessee should not elect to cancel thais
Lease, Lessor shall, at its sole cost, build on the new
building line a wall, or front, similar to the one
removed. It is understood and agreed that any and all
condemnation awards or payments shall be paid to and
retained by Lessor, except that Lessee shall be entitled
to any award or payment made for damage to fixtures,
equipment and merchandise owned by Lessee (including
costs of removal of same), loss of Lessee’s business and
moving expense.

Eminent Domain Affecting Parking Area. In the event
fifteen percent (15%) or more of the parking area located
on the Leased Premises or the parcel adjacent thereto and
owned by Lessor (Lot 2, Volume 4 Certified Survey Maps,
page 505 except that part thereof described in Jacket
1838, Image 24, and 1in Volume 7, Certified Survey Maps,
page 409, Brown County Records) should be taken by the
power of eminent domain or transfer in lieu thereof, upon
notice given to Lessor within sixty (60) days after such
taking or transfer in lieu thereof, Lessor shall give
Lessee immediate written notice thereof and Lessee shall
have the option to cancel this Lease and declare the same
null and void effective thirty (30) days after such
notice.

ASSIGNMENT, SUBLETTING, AND DISCONTINUANCE OF OPERATIONS.

Assignment and Subletting.. Lessee shall have the right
to assign this Lease or to sublease the Leased space or
any part thereof without the consent of Lessor, provided
that no part of the Leased Space may be assigned or
sublet to any person, firm, or corporation if the
business of the assignee or sublettee or the use of the
assigned or sublet space would be competitive with or
substantially similar to a business which, as of the date
of execution of this Lease is operated on or from the
adjacent property as more specifically described in
subparagraph 6.2. Notwithstanding the foregoing, Lessor
acknowledges that Lessee, as an incidental aspect of
Lessee’s operation of a grocery store/supermarket may
offer for sale beer and wine; so long as not more than
500 square feet of the retail floor area of the Leased
Building is devoted to the sale of beer and wine, then
IL.essee shall not be deemed 1in violation of the
restrictions or limitations of this paragraph. Lessor’s
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15.2

15.3

16.
LESSOR.

16.1

consent will be required for any other assignment or
subletting, such consent not to be unreasonably withheld
or delayed. Any assignee or sublessee hereunder shall be
entitled to all the benefits due or accruing to Lessee
under this Lease, and Lessor agrees to accept the
performance of Lessee’s obligations hereunder from any
such assignee or sublessee. Regardless of any assignment
or subletting by Lessee, Lessor shall not change, modify
or amend this Lease without the prior written consent of
Lessee. No such assignment or subletting shall relieve
Lessee of any liability under this Lease.

Payment of Percentage Rental. In the event of any
assignment or sublease, the computation of Percentage
Rental shall be based upon the Gross Retail Sales of such
assignee or sublessee.

Discontinuance of Operations. Lessee shall have the
right to discontinue 1ts operations in the Leased Space
without the consent of Lessor. In the event the business
operation in the Leased Space 1s discontinued, no
Percentage Rental will be due.

DEFAULT BY LESSEE AND RIGHTS OF LESSOR, AND DEFAULT BY

Bankruptcy and Insolvency. If at the Lease Commencement
Date or at any time during the term of this Lease there
shall be filed by or against Lessee 1n any court pursuant
to any statute either of the United States or of any
state of petition in bankruptcy or insolvency or for
liquidation, reorganization or involuntary dissolution or
for the appointment of a receiver or trustee of all or a
portion of Lessee’s property (which petition is not
released within 60 days), or if Lessee makes an
assignment for the benefit of creditors or petitions for
or enters into an arrangement with creditors, thais Lease,
at the option of Lessor, exercised within a reasonable
time after notice of the happening of any one or more of
such events, may be cancelled and terminated and in which
event neither Lessee nor any person claiming through or
under Lessee by virtue of any statute or of any order of
any court shall be entitled to possession or to remain in
possession of the Premises but shall forthwith quit and
surrender the same, and Lessor, in addition to the other
rights and remedies Lessor has by virtue of this lLease or
any statute or rule of law, may retain as security for
its damages any Base Rent, Additional Rent, or monies
recelved by Lessor from Lessee or others on behalf of
Lessee.
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16.2

16.3

Other Defaults. If Lessee either (i) fails to pay any
installment of Rent or other charges due hereunder within
10 days after the same shall be due, or (1i) fails to
perform any other covenant, term, agreement or condition
of this Lease within 30 days after written notice from
Lessor (provided, however, that if the nature of such
default other than for nonpayment 1is such that the same
cannot reasonably be cured within such 30-day period,
Lessee shall not bee deemed 1n default 1f Lessee shall
commence such cure within said 30-day period and
thereafter diligently prosecute the same in completion),
or (1ii) vacates or abandons the Premises for a period in
excess of 30 consecutive days, then, in any of such
cases, Lessor , in addition to all other rights and
remedies avallable, to Lessor by law or by other
provisions hereof, may, without process, immediately re-
enter the Premises and remove all persons and property,
and at Lessor’s option, terminate this Lease as to all
future rights of Lessee. Lessee further agrees that in
case of any such termination Lessee w1ll indemnify Lessor
against all loss and other damage which Lessor may incur
by reason of such termination, including, but not limited
to, reasonable costs of restoring and repairing the
Premises and putting the same in rentable condition,
costs of renting the Premises to another occupant, loss
or diminution of Rent and other damage which Lessor may
incur by reason of such termination. Lessee hereby
agrees to pay Lessor and to indemnify Lessor for all
reasonable attorney’s fees and expenses 1incurred 1in
enforcing any of the terms of this Lease or any other
rights or remedies of Lessor. Neither acceptance of Rent
or other charges by Lessor, with or without knowledge of
breach or default, nor failure of Lessor to take action
on account of any breach or default hereof or to enforce
its rights hereunder shall be deemed a waiver of any
breach or default, and absent specific written notice or
consent to the contrary, said breach or default shall be
a continuing one.

Right of ILessor to Cure Defaults. If Lessee shall
default in the observance or performance of any term or
covenant on its part to be observed or performed under or
by virtue of any of the terms and provisions in any
section of this Lease, or if Lessee shall fail to pay any
sum of money, other than Base Rent and Additional Rent,
required to be paid by Lessee hereunder, Lessor may, but
shall not be obligated to, and without waiving or
releasing Lessee from any obligations to make any such
payment or perform any such other act on Lessee’s part to
be made or performed as provide din this Lease, remedy
such default for the account and at the expense of
Lessee, immediately and without notice in case of
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16.4

17.

17.1

17.2

emergency, or in any other case only upon Lessee’s
failure to remedy such default within ten days after the
expiration of any applicable cure period. If Lessor make
any expenditures or 1incurs any obligations for the
payment of money in connection with Lessee’s default
including, but not 1limited to, attorney’s fees 1n
instaituting, prosecuting or defending any action or
proceeding, Lessee shall pay to Lessor as Additional Rent
such sums paid or obligations incurred, with costs and
interest at the rate of 18% per year. In any event,
Lessor shall have (in addition to any other right or
remedy of Lessor) the same rights and remedies 1in the
event of the nonpayment of sums due under thais section as
in the case of default by Lessee in the payment of Base
Rent or Additional Rent.

l.essor’s Default. Should Lessor default in fulfillment
of any of the covenants or agreements of this Lease and
fail to correct such within thairty (30) days from receipt
of written notice from Lessee of such default, (except
for failure to make emergency repairs as set forth in
subparagraph 7.6 hereof which shall not require thirty
{30) days written notice), Lessee, at its option, may (i)
correct such default and deduct any and all cost as a
result of such correction, together with interest thereon
at an annual rate of eighteen percent (18%), from rentals
due or becoming due until Lessee shall be reimbursed 1in
full for cost of such correction plus the aforementioned
interest, or (ii1) Lessee shall have the right, so long as
default shall continue, to terminate this Lease.

SALE OR MORTGAGE OF LESSOR’S INTEREST.

Conveyance of Lessor’s Interest. Lessor may sell, assign
or otherwise transfer, in whole or in part, its interest
in this Lease and 1its reversion hereunder. Lessor shall
require the transferee to accept the interest transferred
subject to this Lease. The transfer shall release Lessor
from any further liability to Lessee hereunder and, after
any such transfer, Lessee shall 1look solely to the
transferee for the performance of the obligations of the
party who from time to time 1s the landlord under thas
Lease.

Estoppel Certificate. Within ten (10) days after written
request from Lessor, Lessee shall execute, acknowledge
and deliver to Lessor a statement in writing (1)
certifying that this Lease is unmodified and in full
force and effect (or, i1f modified, stating the nature of
such modification and certifying that this Lease, as so
modified, is in full force and effect), the dates to
which rent and any other charges payable by Lessee
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hereunder are paid in advance, (ii) acknowledging that
there are not, to Lessee’s knowledge, any uncured
defaults on the part of Lessor hereunder of specifying
such defaults 1f any are claimed, and (111) in case of a
transfer of Lessor’s interest, attorning to the
transferee. Lessee hereby acknowledges that prospective
purchasers and encumbrancers of the Premises (or of
property of obligations or extend credit in reliance upon
the representations of Lessee contained in such
statement. Lessee’s failure to deliver such statement to
Lessor within said ten (10) day period shall conclusaively
evidence Lessee’s representation and agreement that:
this Lease 1s 1n full force and effect, without
modification, except as Lessor may represent; there are
no uncured defaults in Lessor’s performance hereunder;
and Lessee has not paid more than one month’s rent an
advance nor made a Security Deposit in excess of one
month’s rent.

18. HOLDING OVER. in the event the Lessee should remain 1n
possession of the Leased Space after expiration of this Lease,
without the execution of a new Lease, Lessee shall be deemed to be
occupying the Leased Space as a tenant from month to month, subject
to all of the conditions, provisions and obligations of this Lease
insofar as the same are applicable to a month to month tenancy.

19. NOTICES8. All notices required or options granted under
this Lease shall be given or exercised in writing, and shall be
deemed to be properly served if (1) sent by certified mail with
return receipt requested, or (1i) sent by receipted overnight
delivery service, or (ii1) personally delivered to the address
hereinafter identified. Except as herein otherwise specifically
provided to the contrary, the effective date of such notice or
exercise of any option shall be the date which 1s stamped by the
United States Post Office Department on the envelope enclosing
same, the date of the receipt for the overnight delivery or the
date on which personal delivery is made. The parties hereto shall
not refuse to accept delivery of said notices.

19.1 Addresses. Until changed by written notice from the
appropriate party to the other, the addresses of the
parties are and shall be:

LESSOR: The White Store of Green Bay, Inc.
2241 Main Street
P.O. Box 2416
Green Bay, WI 54302
ATTENTION: Steven G. Bielefeldt, President

LESSEE: Gateway Foods, Inc.
1637 St. James Street
P.O. Box 1957

25



Sy s o733
La Crosse, WI 54602-1957
ATTENTION: Division President

COPY TO: Gateway Foods, Inc. ?}ewﬁ¢ﬁ) CjQ“L“L
Corporate Offices Dﬁﬁ @&@N\}& oSS
201 Main Street, Suite 1000 Ef‘{ ,ﬂ@LLr7
La Crosse, WI 54601 Vo POt oK
ATTENTION: Legal Department (ﬁﬂaﬁ«wfﬁ C\j
19.2 Rental Payment Address. Until appropriately changed by
thirty (30) days written notice to Lessee, rental
payments hereunder shall be made to Lessor either by mail
or otherwise as follows:

LESSOR: The White Store of Green Bay, Inc.
2241 Main Street
P.O. Box 2416
Green Bay, WI 54302
ATTENTION: Steven G. Bielefeldt, President

In the event the rental payment address 1s changed 1n
connection with the transfer of beneficial interest in
the Leased Space, Lessee shall not be required to comply
with such notice unless the same 1s accompanied by
evidence satisfactory to Lessee of such change of
ownership, and any payments made by Lessee prior to
receiving such satisfactory evidence shall be deemed
properly paid.

20. AUTHORITY. Each party hereto affirms and states that 1t
has full right and authority to enter into and perform this Lease
Agreement.

21. MEMORANDUM OF LEASE. The Lessor agrees that it will not
record this Lease, but contemporaneously herewith, will execute a
Memorandum of Lease, 1n the form of Exhibit "F" attached hereto,
which wi1ill set forth a legal description of the real property, and
term of the Lease and any other provisions hereof as Lessee may
request, and Lessee may, at 1its option, record such Memorandum of
Lease in the real property records of the county in which the real
property 1s located.

22. SUBORDINATION AND NON-DISTURBANCE. Lessee agrees that it
will obtain execution of a Subordination and Non-~Disturbance
Agreement in the form of Exhibit "G" attached hereto which will
subordinate Lessee’s 1interest hereunder to the interest of any
mortgagee holding a mortgage lien on the Leased Space, if the
mortgage requires such a subordination; provided, however, such
subordination shall be subject to the non-disturbance provisions
contained therein. Prior to or within ten (10) days of the
execution of this Lease, Lessor shall provide to Lessee a fully
executed Non-Disturbance Agreement from each existing mortgagee of
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the Leased Space, which Non-Disturbance Agreement shall be in the
form of Exhibit "F" attached hereto.

23.

23.1

23.2

23.3

23.4

23.5

23.6

23.7

23.8

M1SCELLANEOUS.

Modifications to Lease. Lessor and Lessee agree that no
alterations, changes or modifications of this Lease shall
be effective unless made in writing and executed 1in the
same manner as is this present ainstrument and
specifically agreed that no verbal or oral changes are
effective.

Partial Invaladity. Should any clause of provision of
this Lease be 1invalid or void for any reason, such
invalid or void clause shall not affect the whole of this
instrument, but the balance of the provisions hereof
sshall remain in full force and effect.

Descraiptive Headinds. The descriptive headings of the
paragraphs of this Lease are for convenience only and
shall not be used i1n the construction of the contents
hereof.

Binding Effect. It 1s covenanted between the parties
hereto that all covenants and undertakings contained in
this ILease shall extend to and be binding upon the
respective successors and assigns of the parties hereto.
The covenants and agreements contained herein shall run
with the land and continue for the term of this Lease and
any extension thereof.

Non-Waiver. Any assents, expressed or implied, by Lessor
or Lessee to any breach of any specific covenant or
condition herein contained, shall not be construed as an
assent or waiver of any such covenant or condition
generally, or of any subsequent breach thereof.

Lessee’ Use. Lessee may use the Leased Space for any
Jawful purpose. "Retail Purpose" shall be deemed to
include any banking operation provided that such
operation does not occupy more than one thousand five
hundred (1,500) square feet of floor area of the Leased
Space.

Choice of Law. This Lease shall be governed by and
construed in accordance with the laws of the State of
Wisconsin.

Multiple Originals. This Lease is executed
ss1imultaneously 1in traiplicate originals, each of which
shall be deemed an original, without the production of
the other such originals.
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23.9

23.10

23.11

23.12

Remedies Cumulataive. No remedy conferred under this
Lease shall be exclusive of any other remedy, and each
remedy shall be cumulative and i1n addition to every other
remedy provided now or hereafter exaisting at law, 1in
equity, herein or otherwise. The election of any one or
more remedies by a party hereto shall not be deemed, and
shall not constitute a waiver of that party’s right to
pursue any other available remedy or remedies.

Mechanic’s or Materialmen’s Liens. If any mechanic’s or
materialmen’s lien 1s filed against the Leased Space by
reason of any work, labor, services or materials
performed at or furnished on the Leased Space at the
request of Lessor, Lessor shall cause the same to be
discharged of record by payment, bond, order of a court
of competent jurisdiction, or otherwise, but Lessor shall
have the right to contest any and all such liens. If any
mechanic’s or materialmen’s lien is filed against the
Leased Space by reason of any work, labor, services or
materials performed at or furnished on the Leased Space
at the request of Lessee, Lessee shall cause the same to
be discharged of record by payment, bond, order of a
court of competent jurisdiction, or otherwise, but Lessee
shall have the right to contest any and all such liens
provided Lessee posts an adequate bond or other
acceptable security.

Force Majeure. The time within which either of the
parties hereto shall be required to perform any act or
acts under this Lease (other than payment of rent after
the Commencement Date) shall be extended to the extent
that the performance of such acts or acts shall be
cdelayed by acts of God, fire, windstorm, flood,
explosion, collapse of structures, riot, war, labor
cdisputes, delays or restrictions by governmental bodies,
inability to obtain or use necessary materials, or any
cause beyond the reasonable control of such party, other
than lack of monies or inability to procure monies to
fulfill its commitments or obligations under this Lease;
provided, however, that the party entitled to such
extension hereunder shall give prompt notice to the other
party of the occurrence causing such delay. Force
majeure shall be deemed to include any material
interference with the Construction, the installation of
Lessee’s fixtures or equipment, or the commencement of
operations by Lessee caused by the removal or other
remedilation of the Contaminants from the Leased Space.

Broker. Lessor and Lessee represent and warrant to the
other that there are and will be no claims for brokerage
commissions or finders fees 1n connection with the
execution of this Lease, and each agrees to indemnify the
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hold it harmless from all liabilities
guch claim, including, without
attorney fees incurred 1in

other against and
arising from any
limitation, reasonable
connection therewith.

the Lessor and Lessee have executed and

IN WITNESS WHEREOF,
the date first above written.

delivered this Lease on

N LESSOR:

THE WHITE STORE OF GREEN BAY, INC.
a Wiscopsin Corporation

LA i~ o

Robert Bielefgidt,
Secretary

ATTEST:

st Jefeldt, President

NO CORPORATE SEAL

LESSEE:

ATTEST: GATEWAY FOODS, INC.,
a Wisconsin Corporation

By S

Rudo¥ph A. Comchoc, President

Terrance V. Helz,
Assistant Secretary

STATE OF WISCONSIN)
) S8
COUNTY OF BROWN )

on this & 5 day of December
;, 1992, before me, a nota
gt:le:iig lidr}c and for sa:l..d county, personall} appeared 'steven gy
by ne ;;]J :32 Rggégt Bliéfi?ldt, to me personally known, who beiné
rn did say that they are the President and S
respecti 1y, of The Whit= Store of G Pod that oals
instrument was signed and se et LRSI ol s
aled on behalf of the said
by authority of its Board of Di ol e o aton
y : irectors, and the said St

Bielefeldt and Robert Bielefeldt acknowlehged the executionﬁ;?gaﬁé

instrument to be the voluntary act ang deed of said czrporation by

it voluntarily executed.
) M/Qﬁdwﬁi

Gary q& Wickert, Notary Public
Brown County, Wisconsin
My Commission is permanent.
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STATE OF WISCONSIN )
)SS
COUNTY OF LA CROSSE)

on this _7Q7°% day of December, 1992, before me, a nptary
public in and for said county, personally appeared Rudolph A.
Comchoc and Terrance V. Helz, to me personally known, who being by
me duly sworn did say that they are the President and Assistant
Secretary, respectively, of The White Store of Green Bay, Inc.,
that the seal affixed to said instrument is the seal of said
corporation and that said instrument was signed and sealed on
behalf of the said corporation by authority of its Board of
Directors, and the said Rudolph A, Comchoc and Terrance V., Helz
acknowledged the execution of said instrument to be the voluntary
act and deed of sald corporation by it voluntarily executed.

! Notary Public

La Crosse County, Wisconsin
My Commission:

CHRISTOPHER A BUTLER
NOTARY PUBLIC
STATE OF WISCONSIN
MY COMMISSION IS PERMANENT
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EXHIBIT “A"

Site Plan

Each of the parties acknowledge receipt of a copy of the Site
Plan prepared by SPECS, 1515 East Excelsior Avenue, Hopkins,
Minnesota, dated December 18, 1992. A reduced copy (8% X 11)
will be inserted in this Lease when same 1s avallable.



N
»‘:
3\ =

pei¥]
Y
¢

2 4’ :
a % h
$TRASSIRG ™

O Aoemd )/ el e
O sortoesope 271224 2 &
O eorroe/ ope 2 a5 Lir Lw

{ APox

v B ad
&
\‘/ ' 3 s s so0"

PolTron oF BUTLING Tt BE Dsurveesy T Garews BY 2/!3'/15
PoosvTon of Burihitn e 70 BeE DNEWEWERED 0 6Bt B S/uS/‘ij

EXHIBITA-1."



EXHIBIT "'B"

Real Property Legal Descraption

811 Main Avenue, De Pere, Wisconsin, more particulary
described as:

Lot One (1), Volume Four (4), Certified Survey Maps, page 505,
Brown County Records.
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ADDENDUM TO LEASE

THTS ADDENDUM TO LEASE, entered into thais Z?? day of
July, 1993, by and between THE WHITE STORE OF GREEN BAY,
INC , a Wisconsin corporation, hereinafter {eferred to as
"regssor" and GATEWAY FOODS, INC., a Wigconsin corporation,
hereinafter referred to as "Lessee",

WIINESSEIH

WHEREAS, the Lessor and the Lessee have previously
entered into a certain Retail Building Lease, dated December
23, 1992 (the "Lease"), covering Leased Premises located on
the Real Property more particularly described on Exhibit "A"
attached hereto, and

WHEREAS, by this instrument and pursuant to the terms of
Paragraph 3 1 of the Lease, the Lessor and the Lessee desire
to set forth in a wraitten document the Commencement Date of
the term of the Lease.

NOW, THEREFORE, for valuable consideration and in
consideration of the terms and covenants herein contained,
the Lessor and Lessee agree as follows:

1 COMMENCEMENT DATE  The Commencement Date of the
primary term of the Lease shall be at 12:01 A M on the 1lst
day of July, 1593

2. TERMINATION. The Termination Date of the primary
term of the Lease shall be at 12 00 P.M on the 30th day of
June, 2008, provided, however, the Lessee has the option to

extend the term of the Lease for two (2) additional term(s)
of five (5) year(s).

3 EFFECT This Addendum to Lease 1s executed
pursuant to the terms of Paragraph 3.1 of the Lease and in no
way alters, modifies or amends the Lease, and the Lease

continues uninterrupted, unabated and in full force and
effect.

IN WITNESi WHEREOF, the Lessor and Lessee have executed
and delivered this Addendum to Lease on the day, month and
year first above written.

LESSOR » THE WHITE STORE OF GREEN BAY, INC.
ATTEST: a Wisconsz ; ’

7
ﬁ/
A By -

/ Secretary {7 Bielefeldt, President




LESSEE. GATEWAY FOODS, INC

ATTEST: a Wisconsin corporation

an .\ By: /)
Terrance V. Helz,/Xecretary Rudolph A Comchoc, President
[SEAL]

STATE OF WISCONSIN )
) ss.

COUNTY OF BROUWN )

On this ,{? day of July, 1993, before me, a notary public 1in
and for said county, personally appeared S?E%Qgh G. Bielefeldt, to
me personally known, who being by me duly sworn did say that he is
the President of The White Store of Green Bay, Inc , that the seal
affixed to said instrument 1s the seal of said Corporation and that
said instrument was signed and sealed on behalf of the said
ggigﬁégflon by authority of i1ts Board of Directors and the said

G Bielefeldt acknowledged the execution of said instrument
to be the voluntary act and deed of sayd Corporation by it
voluntarily executed g

IR Lon) County, Wisconsin

My Commission: )33~/

STATE OF WISCONSIN )
) ss
COUNTY OF LA CROSSE )

On this day of July, 1993, before me, a notary public in
and for said county, personally appeared Rudolph A Comchoc, to me
personally known, who being by me duly sworn did say that he is the
President of Gateway Foods, Inc., that the seal affixed to said
instrument was signed and sealed on behalf of the said Corporation
by authority of its Board of Directors and the said Rudolph A.
Comchoc acknowledged the execution of said instrument to be the
voluntary act and deed of said Corporation by it voluntarily

| e e Nerk

Notary Public
La Crosse County, Wiscaonsin

My Commission: .mg_}(g ~i-

This instrument was drafted by
Chrastopher A. Butler
Attorney at Law

201 Main Street, Suite 1000

La Crosse, WI 54601
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EXHIBIT “E"

CROSS EASEMENT AGREEMENT

THIS CROSS EASEMENT AGREEMENT 1s entered into this
day of December, 1992 by and between GATEWAY FOODS, INC., a
Wisconsin corporation, ("Gateway") and COMMISSION COURT
CORPORATION, a Wisconsin corporation ("Commission Court"),
which is a wholly owned subsidiary of The White Store of
Green Bay, Inc., a Wisconsin corporation.

WITNESSETH

WHEREAS, pursuant to a lease with The White Store of
Green Bay, Inc. (the "Lease"), Gateway leases certain
property located in the City of De Pere, Brown County,
Wisconsin, the legal description of which 1s attached hereto
as Exhabit "A" and 1s incorporated herein by this reference
(the "Gateway Parcel"); and

WHEREAS, Commission Court owns certain property
immediately adjacent to the Gateway Parcel, the legal
description of which 1s attached hereto as Exhibit "B" and is
incorporated herein by this reference (the "Commission Court
Parcel"); and

WHEREAS, the parties have agreed that it is in their
best interest to grant and acquire mutual non-exclusive
driveway, access and parking easements for their use and the
use of the present and future owners, tenants, employees,
customers and invitees of and on their respective parcels.

NOW, THEREFORE, in consideration of One Dollar ($1.00)
and other good and valuable consideration, the above
recitals, and the covenants of the parties contained herein,
the parties hereto agree as follows:

1. Gateway hereby grants and conveys a non-exclusive
access and parking easement upon, over and across the
draiveways, sidewalks and parking areas now or hereafter
constructed or laid out on the Gateway Parcel for the benefit
of Commission Court and the present and future occupants,
tenants, employees, invitees, and customers of retail
businesses located on the Commission Court Parcel, to allow
them the right of ingress and egress to and from Main Avenue
and across the Gateway Parcel to the Commission Court Parcel,
and the right to park non-commercial vehicles on the Gateway
Parcel, subject, however, to the provisions hereof including,
specifically, paragraph 5 hereof.

EXHIBIT "E"
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2. Commission Court hereby grants and conveys a
non-exclusive access and parking easement upon, over and
across the driveways, sidewalks and parking areas now or
hereafter constructed or laid out on the Commission Court
Parcel for the benefit of Gateway, it successors and assigns,
and its employees, invitees and customers to allow them the
right of ingress and egress to and from Eighth Street across
the Commission Court Parcel to the Gateway Parcel, and the
right to park non-commercial vehicles on the Commission Court
Parcel, subject, however, to the provisions hereof including,
specifically, paragraph 5 hereof.

3. Each of the parties expressly reserves the right to
limit and regulate driving, walking or parking in a
commercially reasonable manner to designated sidewalks, lanes
or areas and to alter or reconfigure such driveways,
sidewalks and parking lanes and areas in such commercially
reasonable manner as may be determined by such party from
time to time to be appropriate; provided, however, that
neither party shall unreasonably interfere with or impair the
other party's right hereunder.

4. Each party hereby agrees and covenants that it
shall (1) keep the driveways, sidewalks and parking areas on
its property reasonably clean and free from ice and snow,
(ii) arrange for periodic striping thereof, (1ii) provide its
own signage for driveways and parking areas, and (iv) repair
and maintain the driveways, sidewalks and parking areas on
its parcel in a commercially reasonable manner, reasonably
free from potholes and other obstructions to the use thereof
contemplated hereby.

5. The easements for parking purposes granted hereby
are intended for the sole use of the customers and invitees
of the respective benefited parties and not for employee
parking or for truck, service or delivery vehicle parking.
This Agreement 1s not intended, nor shall it be construed, to
create any rights in or for the benefit of the general
public.

6. Each party agrees that it and 1its tenants (1f
applicable) will meet all applicable legal requirements
regarding the number, size and configuration of parking
places required for the use of such party's parcel
independent from the rights conferred under this Agreement.
Accordingly, for purposes of code and ordinance compliance,
such codes and ordinances shall apply to each parcel as if
this Agreement did not exist.

EXHIBIT "E"
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this Agreement are inconsistent with any such prior,
unrecorded document. This Agreement may be modified, amended
or terminated only by a written instrument executed on behalf
of both parties in recordable form.

IN WITNESS WHEREOF, the parties hereto have caused this
Agreement to be signed, sealed and delivered by their
respective officers duly authorized to do so, as of the day
and year first above written.

GATEWAY FOODS, INC.

By:

Rudolph A. Comchoc, President

COMMISSION COURT CORPORATION

By:
Stephen G. Bielefeldt, President
STATE OF WISCONSIN )
) ss.
COUNTY OF LA CROSSE )
Personally appeared before me this day of Decenber,

1992, the above named Rudolph A. Comchoc, President of Gateway
Foods, Inc., to me known to be the person who executed the
foregoing instrument and acknowledged the same on behalf of said
corporation.

Notary Public
La Crosse County, Wisconsin
My Commission:

STATE OF WISCONSIN )
) ss.
COUNTY OF _ )

Personally appeared before me this day of December,
1992, the above named Stephen G. Bielefeldt, President of
Commission Court Corporation, to me known to be the person who
executed the foregoing instrument and acknowledged the same in
such capacity.

Notary Public
County, Wisconsin
My Commission:

This instrument was drafted by.
Chraistopher A. Butler

Attorney at Law

201 Main Street, Suite 1000

La Crosse, WI 54601
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EXHIBIT "A"

Lot One (1), Volume Four (4), Certified Survey Maps, page 505,
Brown County Records.



EXHIBIT "'r¥

MEMORANDUM OF LEASE

This Memorandum of Lease made and entered into the
day of December, 1992, by and between THE WHITE STORE OF
GREEN BAY, INC., a Wisconsin corporation ("Lessor") and
GATEWAY FOODS, INC., a Wisconsin corporation ("Lessee").

RECITALS

Lessor and Lessee have entered into a Lease dated
December ___ , 1992, (the "Lease"), covering premises located
in the City of De Pere, County of Brown, State of Wisconsain,
as described in Exhibait "A" attached hereto.

The parties desire to record a memorandum of said Lease
in the office of the Register of Deeds of Brown County, State
of Wisconsin.

NOW, THEREFORE, Lessor and Lessee hereby state the
following for recording:

1. The term of said Lease 1s for a period of Fifteen
(15) years, with two (2) Five (5) year options to extend.

2. The Lease contains provisions for payment of rent,
for quiet possession and attornment and other provisions, all
of which are incorporated herein by reference.

3. This Memorandum of Lease is solely for recording
purposes and shall not be construed to alter, modify or
supplement the Lease of which this is a Memorandum.

IN WITNESS WHEREOF, this Memorandum of Lease has been
duly executed by the parties hereto as of the date first
above written.

LESSOR: THE WHITE STORE OF GREEN BAY, INC.
By:
Stephen G. Bielefeldt, President
LESSEE: GATEWAY FOODS, INC,
By:

Rudolph A. Comchoc, President

EXHIBIT “F"
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STATE OF WISCONSIN )

) ss.
COUNTY OF )
Personally came before me this day of December, 1992,

the above named Stephen G. Bielefeldt of The White Store of
Green Bay, Inc., to me known to be the person who executed the
foregoing instrument and acknowledged that he executed the same
for the said corporation by its authority.

Notary Public, State of Wisconsin
My Commlssion:

STATE OF WISCONSIN

)
) ss.
COUNTY OF LA CROSSE )

Personally came before me this day of December, 1992,
the above named Rudolph A. Comchoc, of Gateway Foods, Inc., to
me known to be the person who executed the foregoing instrument
and acknowledged that he executed the same for the said
corporation by its authority.

Notary Public, State of Wisconsin
My Commission:

This instrument was drafted by:

Christopher A. Butler
Attorney at Law

201 Main Street, Suite 1000
La Crosse, WI 54601
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EXHIBIT "G"

SUBORDINATION AND NON~DISTURBANCE AGREEMENT

THIS AGREEMENT made as of this day of December,
1992, by and between VALLEY BANK, NORTHEAST, a Wisconsin
corporation (hereinafter referred to as the "Mortgagee"), and
GATEWAY FOODS, INC., a Wisconsin corporation (hereinafter
referred to as the "Lessee"):

WITNESGSETH

WHEREAS, the Lessee has entered into a certain Lease
dated December _____, 1992, (hereinafter referred to as the
"Lease") with THE WHITE STORE OF GREEN BAY, INC., a Wisconsin
corporation (hereinafter referred to as the “Lessor"), which
Lease covers space known as 811 Main Avenue, De Pere,
Wisconsin, more particularly described as Lot 1, Volume 4
Certified Survey Maps, page 505, Brown County Records
(hereinafter referred to as the "Leased Space"); and

WHEREAS, the Lease is evidenced of record by a

Memorandum of Lease dated December , 1992 and recorded on
, 19 , in Docket , Records Image
as Document No. of the records of Brown

County, Wisconsin; and

WHEREAS, the Mortgagee is the holder of a certain
Mortgage dated April 13, 1992, executed by Lessor, covering
the Property, and recorded on April 22, 1992 in Jacket 18362,
Records Image 50 as Document No. 1286093 of the records of
Brown County, Wisconsin, and a certain Mortgage dated April
13, 1992 executed by Lessor covering the property and
recorded on April 22, 1992 in Jacket 18362, Records Image 56
as Document No. 1286096, (hereinafter referred to as the
"Mortgages"); and B

WHEREAS, the Mortgagee has agreed to the extension of
credit secured by the Mortgages provided that the Lease is
subordinated to the lien of the Mortgages; and

WHEREAS, the Lessee desires to be assured of continued
occupancy of the Leased Space under the terms of said Lease
and subject to the terms of the Mortgages; and

NOW, THEREFORE, in consideration of the premises and
other valuable consideration, the receipt of which is hereby
acknowledged, it is agreed as follows:

1. Said Lease is and shall be subject and subordinate
to the Mortgages and the lien thereof as it affects the
Property of which the Leased Space form a part, and to all
renewals, modifications, consolidations, replacements and
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extensions of such Mortgages, as fully and as if the
Mortgages and all of its renewals, modifications,
consolidations, replacements and extensions had been
executed, delivered and recorded prior to execution of the
Lease.

2. In the event of a foreclosure of the Mortgages, the
Mortgagee thereunder will not join the Lessee under said
Lease in foreclosure proceedings so long as: (a) the Lessee
is not in default under any of the terms, covenants or
conditions of said Lease, of (b) if default shall exist, so
long as Lessee's time to cure such default has not expired.

3. It is the express intent of the parties hereto that
a foreclosure of the Mortgages or the exercise of any other
remedies provided therein, or provided in any other
instrument securing the indebtedness secured by the
Mortgages, or the delivery of a deed to the Property in lieu
of foreclosure shall not, of itself, result in the
termination of the Lease, but any purchaser or other grantee
upon foreclosure of the Mortgages or conveyance in lieu of
foreclosure shall thereby automatically succeed to the
position of the Lessor under the Lease.

4. If, by disposition, foreclosure or otherwise, the
Mortgagee, its successors or assigns, or any purchaser at a
foreclosure sale, or otherwise, shall come into possession or
become the owner of the Property, such person shall succeed
to the interest of the Lessor under said Lease, and the Lease
shall take effect as a lease of the Leased Space, together
with all the rights and privileges therein contained, between
such person and the Lessee for the balance of the term of the
Lease between the Lessor and the Lessee; the Lessee agrees to
attorn to and accept such person as Lessor under said Lease,
and to be bound by and to perform all the obligations imposed
by said Lease upon the Lessee therein, and the Mortgagee, its
successors or assigns, or any purchaser at a foreclosure sale
or otherwise, will not disturb the possession of the Lessee,
and will be bound by all the obligations imposed by said
Lease upon the Lessor therein.

5. Upon the written request of either Lessee or
Mortgagee to the other given after a foreclosure of the
Mortgages or conveyance in lieu of foreclosure, which covers
the Leased Space, the said parties agree to execute a Lease
of the Leased Space upon the same terms and conditions as
said Lease between the Lessor and the Lessee, which Lease
shall cover any unexpired term of said Lease existing prior
to such foreclosure or conveyance in lieu of foreclosure.
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6. This Agreement shall be binding upon and inure to
the benefit of the parties hereto and their respective
successors and assigns.

IN WITNESS WHEREOF, the parties have caused this
instrument to be executed as of the date first above written.

MORTGAGEE: VALLEY BANK, NORTHEAST
a Banking corporation
ATTEST:
By:
Secretary
{SEAL])
LESSEE: GATEWAY FOODS, INC.
a Wisconsin corporation
ATTEST:
By:
Terrance V. Helz, Asst. Secy. Rudolph A. Comchoc, President
[ SEAL]
STATE OF WISCONSIN )
) ss.
COUNTY OF )
on this day of December, 1992, before me, a notary public
in and for said county, personally appeared and
, to me personally known, who being by me
duly sworn did say that they are the and

, respectively, of Valley Bank Northeast, that
the seal affixed to said instrument is the seal of said Corporation
and that said instrument was signed and sealed on behalf of the said
Corporation by authority of its Board of Directors, and the said

and acknowledged the
execution of said instrument to be the voluntary act and deed of said
Corporation by it voluntarily executed.

Notary Public
County, Wisconsin

My Commission:
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STATE OF WISCONSIN )
sS.
COUNTY OF LA CROSSE )

on this day of December, 1992, before me, a notary public
in and for said county, personally appeared Rudolph A. Comchoc and
Terrance V. Helz, to me personally known, who being by me duly sworn
did say that they are the President and Assistant Secretary,
respectively, of Gateway Foods, Inc., that the seal affixed to said
instrument is the seal of said Corporation and that said instrument
was signed and sealed on behalf of the said Corporation by authority
of its Board of Directors, and the said Rudolph A. Comchoc and
Terrance V. Helz acknowledged the execution of said instrument to be
the voluntary act and deed of said Corporation by it voluntarily
executed.

Notary Public
La Crosse County, Wisconsin
My Commission:
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EXHIBIT "H"
DECLARATION OF COVENANTS AND RESTRICTIONS

THIS DECLARATION made and executed effective the
day of December, 1992 by THE WHITE STORE OF GREEN BAY, INC.,
a Wisconsin corporation (the "White Store"), THE COMMISSION
COURT CORPORATION, a Wisconsin corporation and wholly owned
subsidiary of The White Store (the "Commission Court") and
GATEWAY FOODS, INC., a Wisconsin corporation ("Gateway").

RECITALS

WHEREAS, the White Store and Gateway entered into a
Retail Lease Agreement dated as of December ___, 1992 (the
"Lease") covering certain real property located in the City
of De Pere, Wisconsin, County of Brown, State of Wisconsin,
legally described as Lot 1, Volume 4 Certified Survey Maps,
page 505, as shown in the drawing attached hereto as Exhibit
"A" (the "Gateway Parcel");

WHEREAS, the Commission Court owns certain real property
immediately adjacent to the Gateway Parcel, legally described
as Lot Two (2), Volume Four (4), Certified Survey Maps, page
505, except that part thereof described in Jacket 183, Image
24 and in Volume 7 Certified Survey Maps, page 409, Brown
County Records ("Burdened Parcel");

WHEREAS, the parties desire to declare, grant and create
certain restrictive covenants as hereinafter described, which
will burden the Burdened Parcel for the benefit of Gateway as
long as the Lease is in effect;

WHEREAS, in exchange for the restrictive covenants on
the Burdened Parcel, Gateway is willing to restrict itself
under the Lease;

NOW, THEREFORE, in consideration of the foregoing and
the mutual covenants herein contained, the undersigned the
White Store and Commission Court hereby state, grant and
declare for the benefit of Gateway as long as the lease is in
effect, there shall exist restrictions and covenants as
follows:

1. Restrictions on Use. The White Store and the
Commission Court hereby declare and state that the Burdened
Parcel is subject to the following restrictions on use:
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(a) For so long as a grocery or supermarket store
is operated pursuant to the Lease, no portion of the
Burdened Parcel may be used, leased, subleased, licensed
or utilize for the purpose of a retall food store, which
sells or offers for sale groceries, meats, poultry,

%§§Iﬁﬁﬂ:ﬁd§f§§ﬂﬁroducts, vegetables, baked goods or._
c£¥£%l~gpodugtsPﬁorwa~mnzie je theater, bowling alley,
afeteri

a, bingo _hall, flea market, billiard parlor,
night club, or_any operation selling alcohol for on-site
~§§ggggption»?a video arcade, physical fitness center or

enﬂpldce of recreation or amusement, auto service

station or a video tape rental or sales business.
Furthermore, neither the White Store nor the Commission
Court nor any affiliate or related party shall own,
operats, lease, sublease, license, or utilize for the
purpose of a store located within one (1) mile of the
Butdened Parcel which sells or offers for sale

roc es, meats, poultry, seafood, dairy products,

Vvegetables,-baked-goods-or-floral products.

2. Benefited Party. The restrictions set forth in
Paragraph 1 hereof are for the sole benefit of Gateway, its
successors and assigns as tenant under the lease.

3. Covenants Run with the Land. The restrictions of
paragraph 1 of this Declaration run with the land and shall
inure to the benefit and shall be binding upon the Burdened
Parcel to the extent set forth in this Declaration.

NOW, THEREFORE, in consideration of the foregoing and
the mutual covenants herein contained, the undersigned
Gateway hereby states, grants and declares for the benefit of
the liquor store located on the Burdened Parcel as long as
the liquor store is in operation, thére shall exist
restrictions and covenants against Gateway and the Gateway
Parcel as follows:

4. Restrictive Use Under the Lease in Favor of the
Burdened Parcel. The White Store and Gateway hereby declare
and state that the Lease and Gateway under the Lease is
subject to the following restrictions on the Leased Premises:

(a) For so long as the Lease is in effect and so
long as the liquor store is in operation on the Burdened
Parcel, the Gateway Parcel shall not be used for the sale
of liquor, wine, or beer products, provided that as an
incidental use to the main business of Gateway, not more
than 500 square feet of floor space may be used for the
sale oi beer and wine products.
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5. Benefited Party. The restrictions set forth in
paragraph 4 hereof are for the sole benefit of the Commission
Court, its successors and assigns as owners of the Burdened
Parcel.

6. Covenants Run with the Land. The parties mutually
agree that all of the foregoing shall be subject to and be
benefited by the following provisions:

7. Binding Effect. The terms and conditions of this
Declaration shall be binding upon the parties and their
successors and assigns.

8. Enforcement.

(a) Injunctive Relief. In the event of any
violation or threatened violation of any of the
restrictions provided herein, any person entitled to
enforce this Declaration will have, in addition to the
right to collect damages, the right to enjoin such
violation or threatened violation in a court of
competent jurisdiction.

(b) Attorneys' Fees. 1In the event that any suit
is brought for enforcement of any provision of this
Declaration or as the result of any alleged breach
thereof or is for the declaration of rights and duties
hereunder, the successful party or parties of such suit
shall be entitled to collect reasonable attorneys' fees
from the losing party or parties, and any judgment or
decree rendered shall include an award thereof.

IN WITNESS WHEREOF, the undersigned have executed this
Declaration as of the day and year first above written.

THE COMMISSION COURT
a Wisconsin corporation

ATTEST:

By:

Stephen G. Bielefeldt, President

[SEAL]

GATEWAY FOODS, INC.

a Wisconsin corporation
ATTEST:

By:
Terrance V. Helz, Asst. Secy. Rudolph A. Comchoc, President
[SEAL]}
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STATE OF WISCONSIN )
SS.

)
COUNTY OF )

Oon this day of December, 1992, before me, a Notary
Public in the State of Wisconsin, personally appeared Stephen G.
Bielefeldt, to me personally known, who, by me duly sworn, did say
that he is the President of The Commission Court, a Wisconsin
corporation, the corporation named in the foregoing instrument,
and that the seal affixed to said instrument is the corporate seal
of said corporation, and that said instrument was signed and
sealed on behalf of said corporation by authority of its Board of
Directors and said Stephen G. Bielefeldt acknowledged said
instrument to be the free act and deed of said corporation.

Notary Public
County, Wisconsin

My Commission:

STATE OF WISCONSIN

)

) ss.
COUNTY OF LA CROSSE )

on this day of December, 1992, before me, a Notary
Public in the State of Wisconsin, personally appeared Rudolph A.
Comchoc, to me personally known, who, by me duly sworn, did say
that he is the President of Gateway Foods, Inc., a Wisconsin
corporation, the corporation named in the foregoing instrument,
and that the seal affixed to said instrument is the corporate seal
of said corporation, and that said instrument was signed and
sealed on behalf of said corporation by authority of its Board of
Directors and said Rudolph A. Comchoc acknowledged said instrument
to be the free act and deed of said corporation.

Notary Public
La Crosse County, Wisconsin
My Commission:

This instrument was drafted by:
Christopher A. Butler

Attorney at Law

201 Main Street, Suite 1000

La Crosse, WI 54601
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4y U L OAUANLBAGAR, RYVGITISRTD LAMD SURV'YCR, lhexebv certify that

I hive nurveyed and divided that part of Parcel " B " of As~escar's

Subdivigion 1925 of Lot 103 of Agcescor's Subdivi=ien of Nicolet,
- City of DePere, Brown County, ¥Wisconsin, dercribed as followss

Commsncina at the Northesst corner of =ajid Percel " B "3 thence

S 247 40" 30" ¥ along the East line of raid Pnrcsl *p " 392,50 feet
to the point of herinning; thence continuiueg 8§ 24 ,40' 30" ¥ along
sald ®Baet line 2!3.28 feet to the Southeast corner of sald Parcel

" p ¥ thence N 64° 31' 30" W along the South line eof rafd Parcel

"B " 454,00 feet to the Southvest corner of said Parcel " B ": thence
H 24° 44" E Alone the Yent line of gaid Parcel " B " 523.65 feet
{(recorded as 523,90 feet); thence S 64° 13" E alone the South lins

of Main Avenue 362,00 feet: thence S 24° 40' 30" ¥ along the FAST
line of Blrht Street 304,00 feet; thence S 64° 13' E Aalonp the
NORIH1ine of Reid Street 92.00 feet to the point of berinning,

That I made =uch esurvey and division of land under the Afirection of

the White Store of Green B2y, the omer of the 1land surveyed; that the
wop hereon drawn is a part of and contained within the Dred recorded

in 802 R 407, Brown County Records and is a correct reprecentation of
the land surveyed; that I have complied with the Subdivision Ropuletions
of the City of DePere, and with Section 236 34 Revised Statutes of tne
State of Wisconsin in surveying, dividing, and marpine the eame.

Dated this 30th day of October, 1973. L :,%Zﬁéiﬁgg
R, E. Stras<bufger
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GARY A. WICKERT, S.C.

Attorney and Counselor at Law
801 E WALNUT ¢ P O BOX 1656
GREEN BAY, WISCONSIN 54305

Gary A Wickert Telephone (920) 433-9425 Fax (920) 432-9188
wicklaw@gbonline com

May 5, 2003

Office of the Clerk
Bankruptcy Court

Cleb Boggs Federal Courthouse
844 King Street

Wilmington DE 19801

Re Flemming Companies, Inc
Case No 03-10945 (MFW)

Dear Clerk

Enclosed for filing in the captioned matter 1s a Proof of Claaim,
the same being filed on behalf of WS Enterprises, LLC Attached to
the Proof of Claim i1s a computation showing how the amount of the
claim was determined Also attached are copies of the underlying
lease (and related documents) which 1s for the basis of the Claim

I am also enclosing an extra copy of the Proof of Claim (without
exhibits) attached to a return postage paid envelope Would you
please i1ndicate acknowledgement of filing on the copy and return i1t
to me

Thank you for your assistance in this matter
4

Ver gtruly yours,

G Y/A WICKERT s C

Jeg Dz

GAW prn
Enclosure e
cc Steve Bielefeldt (w/o enc ) R A
Robert Bielefeldt (w/o enc ) ECE‘VED / FILED
-
MAY 27 2003
us BANKRUPTCY
DISTRICT oOF DELA%\%%%T

.
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