FORM B » (Oilicial Tonmn 1uy (201

> |
UNITED STATES BANKRUPTCY COURT DISTRICTOF Del@ware e
Nare of Debtor Case Number
Fleming Crmpanies, Inc , 2tal U3~10845 (MFW)
. e M
”‘Sva‘%’w w v e
: 1usC 550y e “
Name of CGredrior (The person or other entity fo whom the debtor owes | | Cheok b if you are aware that
money of property) anyane else has filed a proof of
. - clalm refabing to your clarm Attach
PC Greencburg Associrates, LLC copy of statement giving paricuiars
Name and address where notices should ba sent _ Check box if you have never
z/n Law (Oftfice- of George Hanover receved any notices from the RECMB JUL 0 3 2003
13-170 Fred Waring Di. Ste 1010 bankruptey court in this case
Palm Desert, CA V27460 |71 Chaer box if the address differs
from the address on the envelope
- sent to you by the court
Telephone number 760-862-1982 THIS SPACE IS FOR COURT USE ONLY
Account or other numbear by which creditor identfies debtor Check hare "7 replaces
Ci=ensburyg Food 4 Less F s cinen 7 amends a previously filed claim dated __ .
1 Bass for Claim | _TIRetiree benefits as defined in 11USC § 1114 (a)
L. Goods sold L _ | Wages, salaries, and compensation (fill out below)
L __ Services performed -
. _ Money loaned Your 8§ # - —_—
L__ ' Personal injuryiwrongful death Unpaid compensatron for services performed
L Texes from fo
¥ 1 Other Damages resulting from Jedase (date) (date)
rtermination
2 Date debt was ncurred 3 If court judgment, date obtained
Seplemker 14, 1932
4 Total Amount of Claim at Time Case Filed $ 1,007,104 95
_ If all or part of your clarm 15 secured or entitled 1o pnonty also compi'ete item 5 or & below
|, Check this box If claim includes interest or other charges i addition to the principal amount of the claimn  Aftach nemized statement
of all inferast or additianal charges
5 Secured Claim 8  Unsecured Priority Claim
r _1 Check this box if vour claint 1s secured by collataral (including a nght | Check ths box if you have an unsecured pronty clamm
of £etaf Amount enntied topnonty 3 0, C
___ Specity the pnanty of the claim
B"_'c"f _Desnnptmn of Collatefil_ _ 1 Wages salanes or commrssions (Up to $4 A50) ¢ earncd within 80 days before
|- Real Estate L+ Motor Vehiale fillng of the bankruptcy petiion or cessation of the debtors tusmess whichever
| ﬂOther __ seaier TTUSC §907(3)(3)
- _ Contnbunons to an employes berefitplan 11 U S C § 507¢(z)(4)
"~ Up ta $2 100* of deposits toward purchase lease or rent3l of property or
—. services tor personal family or hou-ehold use - 71 U S C § 507(a)(6)
Value of Coligteral 8 () (0} — | Anmony mantenance ur support owed 10 a spouse former spouse or child
11USC 550 @an7)
Arnount of amearge and other Lharges at ime case fied inciuded in [_ _| Taves or penaites owed to govemmental units 11 U S C § 507(a)(8)
secured clam fany 5 U _ 00 . __ , Dther Specify applicable paragraph of 11 U S € § 607(g) {
¥ Amournts ere subjoct to adisiment on 4/1:04 and Svery 3 y ean thereafer with
res0ect 1) 6ases ¢ enucd on or affer ihe dats of adiustment
7 Credits  The amount of all payments on this claim has been credited and deducted for THIS SPACE IS FOR CQURT USE ONLY
the purpose of making thus proof of claim z —
8 Supporting Documents Aftach copres of supporing documents, such as prormissory - _
notes, purchase orders invoices lemized statements of running accounts, coniracts, - b
couwrt yJudgments, morigages secunty agreements and evidence of perfection of nen _ o
DO NOT SEND ORIGINAL DOCUMENTS  [f the documents arg not avarlable, 2 i s
expiain i the documents are volumnous, altach a summary M T_J "
9 Date-Stamped Copy  To recewe an acknowledgment of the filing of yoyr claum, = "
enclose a stamped, self-addressed envalope and copy of thisyproof of claim 0 -
Pate Sign and prnt the name and titfe 1 any of the creditoghr dther persen tw_
June %2 . 213 this claim {attach copy of power of Womey Fany) 7{ PTG Lumpanee, Clam
! George Hanover, Attorney for dZcdLitor H"m”ﬂlmmuﬂ —
Penalty for presenting fraudulent cizim  Fine ot up to $500 000 or impnsonment for up to 5 years orboth o o -
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PC Greensburg Associates, LLC
And
Fleming Companics

Lease Paymcut Schedule
Dates Months Rent/Month Total Rent
5/1/03 to 10/30/03 6 50,195 13 301,171 &}
Next 5 Years 60 52.358 72 3,141,523 20
Last 5 Years 60 54,522 30 3,271,338 00
Total Rent Pay able for the remawnder of the term $6 714,033 00
15% of that is $1,007,104.95

Clamm for next 12 months of Base Rent

5/1/03 to 10/30103 6 5019513 301.171 80
1171103 to /31703 6 5235872 314,152 32
Total Rent for the next 12 months of Lease 615,324 12
Base Rent Claim For Remaining Term of Lease $1,007,104,95

Notes Lease Commencement Date 11/2/93
Term of Base Rent 20 years

The foieguing clamm was prepared 1n reltance upon the Debtor’s notice that 1t was
surrendering the premuses 5/31:03  Aftcr recetving the keys, Claimant learncd Debtor’s
subtenant remains i possession and has changed the locks It 1s Clanmant’s position that
unti] Debtor restores 1t to possession, Debtor remains liahle for payment of all rent and
other charges under the lease as admumstrative rent, for which a request for payment will
be filed with the Court Claimant will amend this Proof of Claim 1f and when 1t 1s
restored to possesston to set forth the amount of 1ts lease termmation damages measured
{rom the date possession is surrendered
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BUILD AND LEASE AGREEMENT
FM
dav of

: [
“his Agreement 1s made and entsred intec this /‘!

[3@4},{?;;%9\/, 19925 by and batween F.TF. GREENSBURG ASSOCIATES,
AN iOHIO LIMITED PARTNERSHIP whose address s 1768 Merriman
Road, Akron, Ohio 44313, hersinafter czlled the LESSOR and
FLEMING FOODS OF OHIO, INC., an Ohxo Corporation with an office
at 4676 Erie Strset South, Massillon, Ohio 44646, hereinaZfter
called +he LESSEE.

WITNESSETH:

WHEREAS, the LESSOF desires to lease a buxldaing containing
zpproximataly 51,926 sqguare feet, together wath parking and
service areas, upon the following dascribed real estate, 2ll of
which 15 hereinafier together referred to as the Premises which
1s more fully described upon Exhibit "A" attached heretc and
incorporated herein as though fully rewritten, and the LESSEE
desires +to lease the Premises upon the terms and conditoons
hereinafter set forth.

NOW, THEREFORE, in consideration of the rents to be paid
and the mutual covenants to be performed, the parties hereto
agree as follows:

1.1 OWNER. The LESSOR covenants that 1t has good title
to sazd real estate and that the LESSEE, upon paying the
rentazls herein reserved and cbservaing, performing and kKeeping
all and singular the covenants and agreements herein specified
to be kept and performed by LESSEE, shall, and may lawfully,
peacefully =and guietly have, hold, use, occupy, pOSsess and

2njoy the Premises herepy leased for and during the <ta2Im
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20ILD AND LEASE AGREZMENT

) !
p
- L
This AgzTeement 15 made and entered inte this ZU '/ day of

‘Q’\P f’\Q[! tmrhﬂkf, 1992: by and between T.F. GREENSBURG ASSOCTATES,
AN QHIO LIMITED PARTNERSHI? whose address 15 1763 MerIiman
Road, Akron, OQhio 44313, hereinafter called the LESSQR and
FLEMING FOQDS QF QHIC, INC., an Chio Corporation w2th an off:ice
at 4676 Erze Street South, Massillon, Ohic 44648, hersinaizer
called the LESSEE.

WITNESSETH:

WHEREAS, tThe LESSOR desires to lease a building containing
approximatsly §81,926 sguare feet, togsther with parking and
service aresas, upon the following described real estate, all of
which is hereinafier together referrad to as the Premises which
s moare fully described upon Exhibit "A" attached hereto and
incorporated herein as though fully rewrxtiten, and the LESSEE
desires to lease the Premises upon the terms and conditzons
hersinafter set forth.

NCW, THEREFORE, in consideratian of the rents to be paid
and the mutual covenants to be performed, the parties hersto
agree as follows:

1.1 QWNER. The LESSOR covenants that it has good title
o saxd real estate and that +the LESSEE, upon paving ths
rentals herein reserved and observing, performing and keeping
all znd singular the covenants and agreements herein specified
to be %ept and performed by LESSEE, shall, and mayv lawfully,
peacefully and gquietly have, hold, use, occupy, possess and

enjoy the Pramises hereby leased for and during *the *%2rm
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herecs, without any hindrance, eviction, malestation, or
interzuption ©f or by *the LESSQR, or any person oI persons.
LESSOR ecovenants that no zening or other ordinance, law,
regulation, or restrictive covenants prevent use of the leasad

Premises for the intended purpose of a retail grocery stors.

1.2. IMPINGEMENT. Except as herein provided for, LESSCOR
warrants and guarantees that there are no pricr documents of
record or unrecorded documents within the knowledge of LESSOR,
which will permit third parties to impinge on the raghts of
LESSEE under this Lease by use or occupancy of adjacent
Pramises, or of the Premises, including the parking area, and
other areas as shown on the plot plan attached to and made a
part of this Lease, as Exhabit "B". LESSOR shall not make any
deviations or wvariations in the construction or use of the
Premisas ILrom that shown on the said plot plan without the
prior written consent of LESSEE which consent shalli not be
unreasonably withheld, conditiomed, or delayed.

2. PARKING AND SERVICE AREAS. The Premaises are located
as appraved by the parties as shown on the plot plan markad
Exhibit "B", attached hereto arnd incorporated herein. The
LESSEE covenants and agrees that 1t shall maintain and make 21l
erdinary repairs (except caprtal axpensa or capital
Improvements undex recognized and acceptad accounting
principles and standards) to the parking and service areas of
the Premises necessary to preserve them in goed order and
operating condition and repzir, damage and destruction covered

by insurance and condemnat:ron excepted. LESSOQR agrees *o



reasonably cooperate with LESSEE and jeoin 1n 2 complaaint, at
LESSEE'S expense, filed 1n a court, cor with a law enforcement
agency or an administrative agency to prohibit individuzls whe
mavy be loxtering, cruising, picketing, handbilling or
digtributaing literature, from interferencs with LESSEE'S
conduct ©f business on the Premises. LESSEE shall and does
hereby xndemnify and hold the LESSOR harmless from and against
any and all loss, costs, damages, claims or expenses, lncluding
reasconable attorney’s fees, which LESSOR may incur as a result
of LESSOR'S cooperation with LESSEE pursuant to this paragraph

3. CONSTRUCTION. The LESSOR dgrees to cause
canstruction o©of the Premises and other improvements in
accordance with the plot plan as approved by all governmental
controliling jurisdictions, attached hereto as Exhibait "B", and
the specificationsgs marked Exhibit "C", attached or +o bhe
attached heretoc and incorporated herein. This Lease shall not
bhe effecgtive until such specirfications, Exhaibat "C", and the
plot plan, Exhibit "B", have heen sg attached and have been
injtialed by both parties. The LESSOR shall provide water,
sawar, gas, elaectrical and other utilities, including hookups
(but excluding deposits for permanent utilities) for said
utilities. LESSEE shall hawve the right o review the elevation
drawing.

The LESSOR agrees that, at the option of the LESSEE, this
Lease shall become null and wvoid 22f construction cf the
Premises 1S not commenced on or before April 3C, 1593, and

completed and ready for occupancy on or before December 31,
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1993, except for causes orf conditions described in Paragrapn 45
herecf: provided, however, that iZ the Premises ars not resady
for ogccupancy on or before April 30, 19%4, irrespective of
causa, and i1rTespective o¢f whether such cause 1s descxribed in
Paragzaph 45, LESSEE, 1in 1ts sole discretion is hereby grantad
the optzon to cancel and terminate this Lease upeon tharty (30)
days notice to LESSOR.

Construction of +the Premises shall not be considered
complets until it is substantially completed in every raspect,
{(substantizally completed in every respect shall mean complete
except those items Iisted on a punch list, as hereinatfter
defined, which can be and will be corrected and completed
within thirty (30) days by LESSOR in accordance with +the
specifications, Exhibhit "C" hareof, none of which i1tems would
materially interfere with or impair the LESSEE'S use of the
Premises and to an extent permassible with respect to necassary
work to be performed by LESSEE in instaliing its trade fixtures
and equipment) including, bubt not limited to toilet facilities,
office space, vinyl floor covering, automatic doors, light
faxtures, including tubes and globes, heating, refrigerated aix
condi+ioning, enclosed machine rooms, curtain walls and
partitions, and electrical and plumbing reguirements complete
to the point of connection of fixtures, equapment, checkstands
and signs; interior and exterior decoration completad, parking
areas completely surfaced, with adequate lighting and initial

raffic control, service roads, sidewalks, loadiang facilities,

all tc be i1n accordance with spscifications (Exhibit "C")} to be

.
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supplied by LESSEE. LESSOR shall alsc censtruct a pvlon and
pylon base, together with underground electzical 1lines, as
shown con Exhibit "B", and LESSEX shall have the right to place
on such pylon at LESSEE's expense its saign identifying the
Premises. LESSEE shall maintain and repair said pylon sign in
accordance with the Paragraph 13 herecf. LESSOR covenants and
agrees that no other signs, other than those reguired to meet
applicable codes or ordinances, shall be permatited on the
Premises without LESSEE's prior writtem consent being farst
obtained.

LESSEE agrees to accept the Premises in the condition
existing on the date of the commencement of the term, subject
+to LESSEE'S 1list of defsctive items (hereinafter called "punch
list") being complated. In the svent of LESSQR'S failure to
complete said punch list items within tharty (30) days after
receipt of LESSEE'S notification to LESSOR, then at LESSEE’'S
sole cption, LESSEE may either complete such punch list items
and deduct the cost thereof from rent, the costs of which are
hereby agreed in advance by the parties hereto to be reasonable
and proper deductions, or require LESSOR'S specific performance
of the same, or seek any other legal remedies available to
LESSEE. LESSOR covenants that the Premisaes to be constructed
shall, at the commencement of the term hereof and subject to
LESSEE'S punch list being completed, be structurally sound and
in good tenantable condition and that there shall be no latent
defects therean. Latent defects as used herean 1s a defect

which 1s a departure from plans and specifications not apparent



upon an ordinary and reasonable inspection by a professional
angineer gualified To make such 1inspection, normal wear and
tear exceptad. LESSOR further covenants that 1f any latant
defects in the FPremises pecomes apparent at any tame during

15 Lease, and 1t 1s deemed tnat such latent dafacts exigted
at the beginning of the tarm nereof, or resulted from faulty
desagn, workmanship or materrals, then LESSOR shall cause the
same, after receiving written notice from LESSEE, to be
reparred and correctad with all reascnable speed. LESSEE shall
bave the henefit of all warranties accruing to the LESSOR by
reason of construction of the Premises and any installation of
equipment thereon.

Notwithstanding anything to the contrary otherwise
contained herein, LESSEE shall be under no obligation to accept
delivery of the Premaises f£from LESSOR following construction any
sooner than a date which is sax (§) months following the date
that LESSEE accepts the Premises described In a Lease by and
baetweaen ¥F. F. Monroevilla Associates, an Ohio Limitad
Partnership and Tenant dated August 21, 1992.

4. TERMS. The LESSOR agrees to, and does hereby, lease
the Premises to the LESSEE for an original term of twenty (20)
years, commencing on the first day the Premises are opened for
business or forty-five (45) days following the day when the
construction of the Premises 1s completed in accordance with
the terms of this Lease and the ?Premises are ready for
occupancy by LESSEE, except for punch list items which can and
will be completed within thirty (30) days, as aforesaid, and
LESSQOR notifies LESSEE of the foregoing whichewver 1s earlier.
The commencement date o¢f the term shall be endorsed on &

document i1dentical to that attached hersto as Exhabit "D" and
-
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eacn Of the par<ies covenant and agree to timely execute said
document and append such to this Lease at whicn time such shall
be deemed to be 2 part hereof for zall purposes.

It 1s agreed that 1f at the end of the original term of
this Lease, or any cption pericd hereof, LESSEE, i1n 1fts sole
discretion, shall deem 2t nacessary to remain in occupanay of
sard Premises beyond the termination date of the Lease, LESSEE
may do so for a period of time up to one hundred twanty (120)
days. For any such extension period, the rent will be one and
one half (1.5) times the minimum monthly rent. LESSEE shall
give LESSOR saxty (60) days' notice should such extension be
necessary. It 1s agreed that the LESSEE shall not be obligated
to open the Premises for business nor shall the rent for the
Premises commence until all streets and highways and parking
arsas shown on Exhibit "B" attached hereto, have been fully
paved and are open for public use.

Nothing contained in this Paragraph 4 shall be construed
to create a lease for a term of tharty (30) years or mors which
would subject LESSQR to the payment of a real estats transfer
tax pursuant *u Section 91.133 of +the Pennsylvania Realty
Transfer Tax Act.

5. QPTIONS. It 1s further agreed that, at the
expairaticn of the original term, the LESSEE shall have the
right, exercisable at its sole aoption, to extend this Lease for
four {4) additicnal term(s) wirth five (5) years for the first
gptian, four (4) yearz eleven (11) months for the second
opticon, and five (5) years each for the third and fourth
optiocns upon the same terms and conditions sxcept for payment
of Rent wnich shall be in accordance with Paragraph 6.1(a)

herecf. The LESSOR shall be notified of the LESSEE'S intent to
P



axercise such coption at lsasTt nine {(9) months priocr to the and
of the then curzent term. It 1s further agreed that LESSEEZ
shall have the right, at 1ts sole option, to extsnd this Leasse,
1f necessary, bto permit reconstruction and repair of the
Pramises after its damage or destruction, 1n accordance with
the provisions of Paragraph 15 heresof. T

6.1 BHRENT. As rent for the Premises, the LESSEE agrees to
pay to the LESSCR at 1765 Merriman Road, Akron, Ohac 44313, or
at such other places as LESSOR may designate in writing, the
folleowing amounts:

(a) Amnual minimum rent for the first five (3) vears of
the initial +term hereof (Years 1-5) equal *to Five Hundred
Seventy-Six Thousand Three Hundred Seventy-Eight and 60/100
Dellars (§576,378.60) with mainimum monthly payments of Fordiy-
Eight Thousand Thirty-One and 55/100 Dollars ($48,031.55); plus

Annual mnimoem rent for the second five (5) years of
the initial term herecf (Years 6-10) equal to Six Hundred Two
Thousand Three Hundred  Forty-COne and 60/10Q0 Dollars
($602,341.560) with minimum monthly payments of Fifty Thousand
One Hundred Ninety-Five and 13/100 Dollars {($50,195.13); plus

Annual minimam rent for the third five (5) years of
the initial term herecf (Years 11-15) squal to Six Hundred
Twenty~Eight Thousand Three Hundred Four and 60/100 BDollars
(5628,304.60) with minamum monthly payments of Fifty-Two
Thousand Three Hundred Fifty-Eight and 72/100 Dellars
(552,358.72); plus

Annual minamum rent for the fourth five (3) years of

the initial term hereof (Years 16-20) egqual +o Six Hundred



Fif+y-Four Thcocusand Twoc Hundred Sixty-Seven and 60/100 Dollars
{8654,267.60) with mipimum monthly payments of Fifty-Four
Thousand Five  Hundred  Twenty-Two and  30/100 Dollars
($54,322.30); plus

Annual minimum rent for +the first £five (3) vyear
addrtaecnal term as described in Paragraph 5 shall ec;ual Six
Hundred Eighty Thousand Two Hundred Thirty and 60/100 Dellars
($680C,230.560) payable in minimum monthly payments of Fifty-Six
Thousand Six Hundred Exghty-Five and 88/100Q Dollars
($56,685.88);

Annual minimum rent for the second additional term of
four years eleven months as described In Paragraph 5 shall
aqual Seven Hundred Six Thousand One Hundred Ninety-Three and
60/100 Dollars (S5706,193.60) payable in minimum monthily
peyments of Fifty-Eight Thousend Eight EHundred Forty-Nine and
47/100 Dollars ($58,849.47);

Annual minimum rent for the third additiconal term of
five years as described in Paragraph 5 shall equal the fair
rental value of the Premises at the time of exarcising saxd
opticn as agreed by the parties;

Annuzal minimum rent for the fourth additional term of
five yvears as described In Paragraph 5 shall equal the fair
rental value of the Premises at the time of exercising sazd
option as agreed by the parties:;

{b) LESSEE'S maxntenance and repair obligations, as set
forth in Paragraph 2 and Paragraph 13 hereof;

(c) Public liability and property damage insurance
Premium covering the Premiges, as set Fforth an Paragraph ¢

heract:



(d)} Reimbursement of Fire and Extended Covérage Insurance
Premium agsinst the Premises as set forth under Paragraph 16

hereof;

(@) Taxes and assessments as set forth undexr Paragraph £
hereof. -

6.2 L E R _DEFINED.

The +term "Lease Year", as used 1ln this Lease, means the
following:

1. With reference to the first lease vyear, the pericd
from the commencement date of the term of this Lease through
the last day of the +twelfth (12th) £full calendar month
thexreaffear.

2. With reference to any succeeding lease year {(with the
exception of the last lease year), twelve (12) full consecutive
calendar months commencing on the f£first day of the calendar
month next succseding the last day of the preceding leass year,

3. With reference to +the last lease year, the period
commencing on the first day of the calendar month next
succeeding +the last day of the preceding lease years and
terminating on the last day of the lease term.

The minimum monthly rent for each full calendar month,
running from the first day of that month to the last day of
that month, shall be paid on or before the first (lst} day of
eachh consecutive month i1in advance thrcough the terms of thas
Lease. If the commencement date of the term of this Lease
shall be other than the first day of a calendar month, the rent

for such partzal month shall be calculated and paid on a
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proportaonate basis on  the commencsment date, so that
thereafter rent may be c¢alculated and paid for ewven calendar
months.

7. LESSQR. All mortgage payments or other charges
raquired to discharge any lien or encumbrance that may affect
the Premises, and for which the LESSCR 1s solely rasponsible,
and whach is superior and praior to the terms of this Lease, and
the rzghts of LESSEE hersunder, shall be paid by the LESSOR as
the same shall become due; provided +hat LESSOR's failure to
make the payments reguired by thas Paragraph shall not
constitute a default heresunder so long as LESSEE is not
deprived of the use and occupancy of the Premises or any part
therecf as a result of such nonpavment thereof.

8.1 TAXES. Ag,additronalet nEESSEETAGTaes B8
pw%mm&m, on demand, the amount of all +taxes and

assessments levied against tha Premises, exclusive of any
raalty transfer +axes which may be imposed, that are
applicable to the pericd of +the original or any exercised

ranewed term hersof. Such taxes. and..assessments. shall, be

bif!.lv ed m‘gg JESSQR-xto--LESSEE svaftér=receipt~of« notzce sfrom-the,

gy
local. taxing..authority~+o“LESSOR. LESSEE<shell pay t5 “LESSOR

the amount of the taxes and assessments attributable to the
Premises at least five (5) days prior to the date that such
taxes and assessments are due without penalty, by the taxing
agency (provided LESSEE hag received from LESSCR the tax bill
at least twenty-five (25) days prior to the due date described

abova)}. LESSOR snall send LESSEE receipted +tax bi1ll(s)

~11-
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showing payment for taxes as well as speclal asséssments within
thaizty (30) days of payment. Provided, however, that for any
partial tax year occurring during the original or any rIsnewed
term nereaf, the LESSEE shall be liable for only that
propertion of such taxes and assessments as the number-of days
in guch partial tax year bears to 365. The provisions of thas
Paragraph shall survive expiration or termination of this
Lease.

If LESSOR deoes not bill LESSEE for taxes and assessments
within one hundred eighty (180) days from the date such are due
(provided LESSOR has been billed by the taxing agency), then
LESSEE's cobligation to reimburse for said tax ball shall be
null and void and cof no further force and effect.

8.2 ASSESSMENTS MADE DURING TLEASE TERM. In the event
during the term of this lLease, or any extension therecot, an
assessment is placed upon the Premises by any tazxing suthozrity
of competent Jurisdiction, and i1f such assessment is payable or
may be pald in installments, then, and in that event, such
assessment shall be paid by installments, and LESSEE shall be
liable to pay sald assessment only to the extent of making
Timely payment of.those installments falling due during the
term of this Lease or any extension thereof. Further, 1f any
assessment i1s proposed by any competent taxing authority during
the terxm of this Lease or any extension thersof, then, upon the
requess oOf LESSEE, LESSOR and any mortgagee shall use thear
best efforts to obtain an assessment which 1s payable or may be

paid in installments,
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In the evant dJduring the +erm of this Lease or any
extension thersof that an assessment 1s placed upon the
Pramises by any tazing authority of competent jurisdiction, and
such asgesgsment 1s pavable only 1n lump sum, then and in that
event, LESSEE shall be 1liable only for paymeat “of a
proportionate share ¢of such assessment in the propertion which
the numbsr of years remaining in the original term and/or any
ranewal options then remaining available to LESSEE hersunder
bears to the useful life of the improvement against which the
asgessment 15 made, said useful 1life being determined by
agreement of the parties, or in absence of agreement, by
arbitration under the procedures set forth in Paragraph 18
heresof.

Any taxes and assessments levied and assessed agsinst the
Premises +that shall beccme due and payable during the term
hereof and which LESSEE has agread to pay, may be contested by
LESSEE, hy appropriate proceedings in LESSOR'S or LESSEE'S name
and LESSOR will offer no objections, will cooperate with
LESSEE, will provide any information requested by LESSEE, and
will sxecute any document which may be necassary and proper for
such proceedings; provided that LESSEE post such bonds or
provide such additional security during the pendency of such
proceedings as is required by the taxing authoraty and LESSQOR's
mortgagees and furthar provaided that LESSEE shall pay such
taxes during the pendency of the appeal 1f reguired by law or
if required +to prevent a foreclosure or forfeiture of the

Premises.
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9. PUBLIC LIABILITY  The LESSEE agraes To protect and

save the LESSCR harmless from any and all claims of others for
injuries to persons oOr property arisang out ¢f the occupancy or
agperation o©f the Premises by the LESSEE and its Sublagsees,
except such claims as arise out of the negliigent, intantional
cr willful acts of the LESSOR or 1ts agents.

The LESSOR agrees to protect and save LESSEE harmless from
any and all <¢laims of others for injuries to person or property
ar.sing out of the negligent, intentional or willful acts of
LESSOR or 1ts agents.

LESSEE agrees to maintain, at i1ts own expense, during the
full term of his Lease, a policy of public liability and
property damage insurance in a rsputable company authorized teo
do business in +the State of Pennsylvania in which policy
LESSOR, LESSEE and any MORTGAGEE shall be named as additional
named insured, and to furnish current certificates evidencing
the existence of such insurance providing that such insurance
shall not be cancesled except after thirty (30) days' written
notice to LESSOR. Such policy shall provide coverags in an
amount of $2,000,000.00 single limit combined bodily injury and
property damage each occurrence, to c¢over all situations where
any other person or persons claim bedily injury, death or
property damage in or upon the Premises.

10. WAIVER OF LIABILITY. LESSEE hereby waiveg any cause
of action which LESSEE or anyone claiming by, through or under
LESSEE, by subrogation or otherwise, might now or hersafter

have against LESSOR, based on any laoss, damage or injury whach
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is insured against under any insurance pelicy which names
LESSEE as insured or which would be .nsured against under any
insurance policy which this Leases requires LESSEE to carry.
LESSOR hereby waives any cause of action widch LESSOR or anyone
claamang by, through, or under LESSOR, by subrogation o
otherwise, might now or heresafter have against LESSEE based on
any loss, damage or injury which i1s insured against under any
insurance policy which names LESSCR as insured or which would
have been insured against under any insurance policy which this
Lease reguires LESSOR +to carry. All policies of insurance
written to ainsure all burldings, parking areas, service and
delivery areas, improvements, contents, and all other such
property (real or perscnal) shall contain a proper provision,
by endorsement or otherwise, whersby the insurance carrTier
issuing the same shall (i} acknowledge that the insured has
waived and releasad its right of recovery pursuant to this
paragraph and (ii) waive the right of subrogation which such
carrier might otherwise have had, ali without impairment or
invalidation of such insurance. The provisions of thas
paragraph shall be equally binding upon and inure to the
benefit of any assignee or sublessee of LESSEE.

11. REMQOVAL. The LESSEE shall have the right to remove
any and all furniture, fixtures, and egquipment it may have
installed on eor in the Premises, provided the LESSEE shall
rastore any damage to the building resulting from such remcoval,

usual wear and tear excepted.
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12. LESSOR ENTRY. The LESSOR shall Rhave the right <o
anter the Premises at any reascnable time for the purpase of
inspecting the same, or for the purpcse cof doang anything that
may be required under thais Lease, or for the purpose of doing
anything LESSEE may be required to do and shall fail to"dd. In
the event 1t is reasonably necessaxy for the LESSCR to maka any
repairs to the Premises that the LESSEE 1s responsible for, but
which *he LESSEE has failled to make, LESSEE shall reimburse the
LESSOR for the cost thereoaf, on demand, and the LESSOR shall
not be responsible to the LESSEE for any loss or damage that
the LESSEE may suffer from such zepairs, provided that such
loss or damage is reasonable under the circumstances.

13. REPAIRS AND MAINTENANCE. Except for +the LESSOR'S
obligations with respect +to latent defects as set forth in
Paragraph 3 and with the obligations +o maintain in goed
condition the structurzl portions of the building including
foundation, slabs, walls and roof, and electrical and plumbaing
services to the building (except that with respect to saxd
alactrical and plumbing services, LESSCR's responsibilaity shall
be limited *To services and lines outside of the building
wharein repalr or replacement 1s necessary due to improper
installation or materials in the original c¢onstruction or
replacement of said facilities pursuant to LESSOR's cbligations
hereunder). LESSEE agrees at 1ts expense to maintain all other
portions of the Premises and to make all ordinary repairs and
maintenance {except for capatal expense for capital

improvements, under generally accepted accountaing principles)
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in and about the Premises necessary to preserve them in good
conditaon, including the aiwr conditioning and heating
aquipment. LESSEE shall be responsible for the repair and
replacement of the air conditioning and heating equipment, to
the extant LESSEE deems reasonably necessary to operate a
Tretail grocery store in Pittsburgh, Pennsylvania.

LESSCR does hereby assign all warranties to LESSEE with
respect to items which 1t 15 the responsibility of LESSEE to
repair and maintain.

LESSEE further agrees that 1t shall alsc be obligated tao
repair and maintain all the parking and service areas of the
Premises as set forth under Paragraph 2 hereof. If, in the
event of an emergency, it shall bacocme necessary to make any
repalrs hereby required +to be made by LESSOR, LESSEE may
proceed forthwith o have such repairs made and pay the
reasonable cost thereof, whereupon, LESSOR shall reimburse
LESSEE for the reasonable cost of such repairs, on demand.

14. WASTE. The LESSEE shall not commit waste or permit
waste to bhe committed in or upon the Premisss and, at the
termination of this Lease, shall surrender and deliver the
Premises to the LESSCR in as good condition as the same weres at
the commencement of the term excepting (1) usual wear and tsar,
(2} acts of God and unavoidable casualties, except to the
extent such are covered by insurance, (3) repair of latent
defects for whaich LESSOR is responsiple hersunder, (4) damage
or loss for which LESSOR has waived recovery under Paragraph 10

herecf, and {5} gther causas heyond the control of LESSEE
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which are not insurable under customarily obtained perils
policaes utilizing reasonably prudent business practices in the
locals whers the Premises are located.

15. SIGNS. LESSEE shall have the sole richt to approve
the design and placement of any and all signs of any nature
upon the exterior of the building and on the remaining areas aof
the Premises and agrees that such approval shall not be
unreasonably withheld.

16.1 FIRE AND EXTENDED COVERAGE INSURANCE. The LESSCR
agrees to keep in effect, at i1ts expense, but subject to
reimbursement pursuant to the terms hereof, and during the
eriginal or any renewed term of this Lease, a policy of fire
and casualty insurance, with extended coverage, including
vandalism and malicious mischief and burglary insuranca, and
loss of rents payable under +this Lease for a period not to
exceed one (1) year, to cover damage to the Premises written by
a responsible insurance company authorized %o do business
within the state where the Premises are located, in an amount
equal to not less than ninety percent (90%) of the replacement
cost of the Premises, and to furnish the LESSEE proof thereof.
Such policy of insurance shall provide protecticn against the
losses so 1insured against for the benefit of +the LESSOR,
LESSEE, and any mortgagee as their interests may appear under
the terms of this Lease and any mortgage agreenment, providing
that such insurance shall not be canceled except after thairty
(30) days’' notice to LESSEE and any mortgagee and shall contaain

the provision of endorsement required by Paragraph 10 hereof.
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The Premises to be constructed by LESSOR under thas Laase
are to be equipped with an automatic sprinkler system, wh%sh is
more fully described in Exhibzt “C". LESSOR further
understands that LESSEE'S sublessee 15 required to carxy fire
and extended coverage insurance covering all of its
merchandiss, furmiture, fixtures, and equipment located in and
upon the Premises. Should the building covered by this Lease
be rated deficient by the Insurance Service Organization, then
LESSOR shall pay for any differential amount between the
premium paid and that which would have been paid had the
building not been rated deficient; and LESSOR agrees <+o
Teimburse LESSEE and/or its sublessee for any differential
amount it may incur. Said dafferential amount shall be
computed and paid annually using the then published insurance
rates until the defects are cursed by LESSOR. Upon LESSOR'S
raceipt of notice o©f any deficiencies £from the Insurance
Service Organization, LESSOR agrees +to immediately notify
LESSEE in writing of sald deficiencies. Upon completion of
construction, LESSOR agrees o provide LESSEE with a rating
sheet for the Premises from said insurance service organization
citing deficiencies, if any.

16.2 SUBSEQUENT CHANGE OF STANDARDS. LESSOR shall not he

l1iable for any reimbursement of such differential if LESSCOR has
complied fully wirth the agreed plans and specifications of the
Premises and has complied with all of the Insurance Service
Organization's recommendations and requirements after its

review of said architectural plans and related engineering

-1G-



drawings and specirfications of the Premises. Neither shall the
LESSOR be liable for any reimbursement of any such differential
due to the Insurance Sezrvice Organization’s subsequent change
of standards of qualifications for £full sprinkler credit
pertaining to the standards of constTucticn of the Premmses.

16.3 REIMBURSEMENT OF INSURANCE PREMIUM. LESSEE agrees to
ramit to LESSOR, on an annual basis within tharty (30) days
after being billed therefor, the annual premium for insurance
coverang the Premises for said policy{s) as hersinabove
provided, subject to LESSEE'S raght to obtain a like insurance
coverage policy(s) in accordance with thais Paragraph, from =
like insurance company (with a Best Rating of at least "A"}
covering +the Premises should LESSEE be able to sacure such
policy(s) onn the Premises at a lower rate for like coverage.

In the event LESSEE 1s able 5 obtain like insurance
policy(s) covering the Premises at a lower rate than provided
by LESSOR's company, LESSEZ shall provide to LESSOR reasonable
data supporting the availability of such 1like insurance
pelicy(s) from a like insurance company at a lower rate; and
upon receipt of such data, LESSCR shall have the option,
exercisable in its sole discretion and within thirty (30) days
after receipt of such data, to cancel its insurance policy(s)
covering the Premises and obtain LESSEE'S policy(s). Should
LESSQOR elect not to cancel its insurance policy(s) and obtzin
LESSEE'S policy(s), as aforesaad, LESSOR agrees to deduct, from
amounts due from LESSEE in payment of LESSOR'S insurance

policyts) covering the Premises and within saxd thirty (303
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days, the difference between the premium paid or charged by
LESSOR for its insurance policy(s} covering the Premises and
that which would have been paid by LESSEE <f£or LESSEE'S
palicy(s) covering the Premises.

16.4 BLANKET INSURANCE. The insurance to bs provided by
LESSOR may be provided pursuant o a blanket insurance policy
covering the Premises and other locations of LESSOR provided,
however, in no event shall the protection afforded by such
blanket insurance policy be less than that required hereunder.
LESSEE agrees 1t shall not knowingly keep anything within the
Premigses or use the Premises for any purpese which will cause
an increase in the iIinsurance premium cost or inwvalidate any
ingurance policy(s) cazrried on the Premises.

16.5 DAMAGE AND DESTRUCTION. If, at any time during the
original or any renewed term hereof, +the Premises shall be
partially damaged by fire, wind storm, or other casualty, bhut
the extent therscf is not sufficient to deprive the LESSEE of
more than twenty-five percent (25%) of the floor space in the
Premises, then LESSEE shall notafy LESSOR therecef in writing
and LESSOR, at its expenses, shall proceed promptly to rebuild
and rapalr such portion of +the Premises so damaged or
destroyed, and this lease shall containue in full force and
effect.

If, at any time during the original or any renewed term
herecf, the Premises shall be partially or wholly damaged by
such casualty, and the extent of such damage shall be

sufficient to deprove LESSEE of mors than twenty-five percent
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{25%) of the floor space therein for its purposes, the LESSEE
shall notify LESSOR thereof in writing and the rghts and
obligations of the parties shall bhe governed by the following:

(a) I£f such damage shall ogccur during the farst thirteen
(13) years of the original term hersof, then at its éxpense,
(including the use of insurance proceeds) the LESSCR shall
proceed to rebuild and repair such damzage, and this Lease shall
continue in full force and effect.

{(b) If such damage shall occur during the last seven (7)
years of the original term hereof, or during any of the
renewal terms available to LESSEE at its optron under Paragraph
5, and 1f within thirty (30) days after the occurrence of such
damage ("Initial Thirty (30) Day Damage Period”™), LESSEE shall
further notify LESSOR of LESSEE'S intent to exercise options,
then still available to it under Paragraph 5, to extend the
term hereof for a period of at leagt seven (7) wvears after
such notification, then LESSQOR, at its expense, shall proceed
promptly to rebuild and repair such damage, and thig Lease
shall continue in full force and effect. If notice be not so
given to LESSOR of LESSEE’'S intent to exercise such opticns to
s¢ renew the tarm hereof for such a pesriod, then LESSOR, at its
sole option, may advise LESSEE of its election to rebuzld and
Tepair such damage, at its expense (using insurance proceeds),
by written notice to LESSEE within thirty (30) days after the
Initial Tharty (30) Day Damage Pericd (Subsequent Notice
Perjod) and the Lezse shall remain in effect for the balance of

the term or applicable zrenewal period. In the event that
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LESSEE shall faxl to give LESSOR notace of LESSEE’s intent +o
aexercise an option to renew in accordance with the terms hereof
during the Initizl Tharty (30) Day Damage Perxzod, and in the
avent that LESSOR shall thersafter £ail to so give LESSEE
notice of LESSOR'S election to rebuild and repair such damags,
notwithstanding LESSEE's failure +o rsasnsesw, then this Leass
shall terminats as of *the date of +the occurrence of such
casualty, +the renitzl shall be adjusted accordingly, and neither
party shall have further rights or obligations hareunder.
Whenever, under the foregoing provisions of this Paragraph
16, LESSOR shall have the obligation o rebuild and repair all
or any portion of the Premises, and so to continus this Lease
in full force and effact, the same shall be commenced within
thirty (30) days after LESSOR'S obligation so teo do beccomes
fixed by receipt of notice of such damage, or recaipt of notice
of LESSEE'S intent to exercise the necessary option to renaw,
or the exercise of LESSOR'S election to rebuild, as the case
may be. LESSOR shall prosecute such rebuilding and repairing
diligently and to the end that the Premises will be restored to
substantially the same condition as bhefore the octurrence of
such damage. 1f, for any reason whatscever, such rebuilding
and repairing is not completed within six (6) months after
recelipt of the applicable notices, unless LESSOR be prevented
from completing such rebuilding and repairing by causes or
conditzons beyond its control, including those set forth in
Paragraph 45 hereof, +then, and in either such events, LESSEE
may, at its sole option, terminate this Lease by writtsn nctice

to LESSOR of iIts intention to do so, upon the happening of
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which, rental shall be adjusted as of the date of fTermination,
LESSEE shall have ne further rights heresunder, and LESSEE shall
have no further interest i1n the proceeds of saild insurance.
Fallure of LESSEE to terminate prior to substantial completion
of the repair and/or rebuilding shall constitute a waiver of
LESSEE's right to terminate. Substantial completiocn shall be
deemed +to have occurred 1f LESSOR has c¢ompleted all
construction obligations except miscellaneous "punchlist”
matters and the existence of said unfinished punchlist matters
does not 4impairr LESSEE's abality to operate within the
Premises.

Whenever, under the foregeoing provisions of this Paragraph
16, LESSOR shall havae the obligation to rebuild and repair all
or any portion of tie Premisas and so to continue this Lease in
full force and effect, the rentals payable by LESSEE hersunder
shall abate freom the date of the occcurrence of such casualty to
the date of completion of such rebuilding and repairing in
propoxticon to LESSEE'S deprivation of use of the Premises for
its purposes. Whenever, under the foregoing provisions of this
Paragraph 16, the Premises shall not be rebuilt or this Lease
shall be terminated by reason of the exercise or non-exerciss
of any option herein granted to either the LESSOR or the
LESSEE, the LESSEE shall have no further interest iIn the
proceeds of such insurance.

Nothing contained in this Paragraph 16 shall be construed
to create 2 lease for a term of thirty (30) years or more which

would subject LESSOR to the payment of a real estate transfer
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+tax pursuant to Section 91.133 of the Pennsylwvaniz Realty
Transfer Tax Act.

17. ggyﬁémg&g;gg_zga_agg&;ggé The LESSOR agrees that if
any authority condemns the Prem:ises or any part thereof, as
peing unsafe, or not in conformity with the applicable laws or
regulations, the LESSCR, at i1ts own cost and expense, will
promptly make such changes, altarations or repairs (structural
or nenstructural) as may be necessary to comply with such laws
and regulations, or with the reguirements of the authority.
If, during the time such changes, alterations or repairs are
being performed, the Premises are randered unsuitable for
occupancy and use by the LESSEE, the rent shall abate, and 1f
only a portion cof the Premises is rendered unsuitable for such
occupancy and use, then the rent shall abate proportionatelir.
Provided, however, in the event the Premigses or any part
therecf are condemned as being unsafe or not in conformity wath
the applicable laws and regulations due +o the defective
condition or use of supplies, materials and/or equipment owned
or used by LESSEE, or due to a defective condition of such
facrlities or of any part of the Premises LESSEE 1s required to
maintain as herein provided, or due to LESSEE's particular use
of the Premises, then, and in that event, LESSEE, at its own
cost and expense, agrees to make such changes, alterations and
repairs (structural or nonstructurzl) in the bumilding and
egqurpmant or the use of the same as may be necessary to comply
with such laws and regqulations, or with the regquirements of the

authority, but LESSEE shall be entitled to any condemnation
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award made +o LESSCR in respect theretso. 1f£, duzxing the time
such changss, alterations, and/or repaxrs are being perfgrmed
tc the Premaises, the FPremises axe rendered untenantable for
occupancy and use by LESSEE, the rent shall neot abate.

18. CONDEMNATION. Upen LESSOR'S receipt of notice from
any condemning authority of a proposed condemnation, LESSCR
shall immediataly notafy LESSEE in writing. If all of the
Premrges shall be taken under the right of eminent domain by
any authority having the right of condemnation, or :f a portion
of the Premises 15 S0 condemned as will prevent the practical
use of the Premises for LESSEE'S purposes, this Lease, and all
obligations hereunder, shall terminate on the date title wests
pursuant +0 such proceedings. In the event the proper judicizal
agthority does not divide the award to compensate the separate
loss of each party, the totzl award made in such procasdings
shall be eguitably distributed between the LESSOR and LESSEE:
provided that if the parties cannot agree upon an equitable
digstribution of such award, either paxty may petition a court
of competent jurisdiction in the state where the Premises are
located for eguitable distrazbution of such award, and in the
event no such court has jurisdiction to determine an equitable
distributicen of such awards, then either party may regquest
arbitration under the terms hersinafter set forth. In reaching
the eguitable distribution, LESSEE shall be entitled to a
distributaion for leasshold improvemants, fixtures, and moving
expenses to the extent compensable pursuant to the law of the

governing jurisdiction, including, if applicable, any cla.ms
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made by LESSEE or sublessee for damages or wvalue of the
leasehold Interest, if any. LESSOR shall be entitled to a
distribution for +%the full wvalue of 1ts intsrest in the
Proamises. Nothing herein contained shall he construed +o
create a right of compensation for leasehold interest, if such
right of compensation deoes not otherwise exast pursuant to
applicable law.

If such taking does not prevent the practical use of the
Premises for the purposes of the LESSEE, then this Lease shall
continue Iin full force and effect, but the rTent shall abate
proportionately, and such other adjustments shall be made as
shall be just and egquitable.

In any instance in this Agreement in which 1t is provided
that a question shall be determined by arbitration, the
following procedure shall govern:

The party desiring arbitration ("First Party”) shall give
written notice to that effect +to the other party ("Second
Party"), speclfying in said notice the name and address of the
person desaignated to act as arbitrator on its behalf. Within
fifteen (15) days after the service of such notice, the Second
Party shall gave written notice to the First Party specifying
the name and address of the person designated to act as
arbitrator on its behalf. If the Second Party fails to notify
the First Party of the appointment of its arbitrator, as
aforesaxid, within or by the time abeove specified, then the
appointment of the second arbitrator shall be made in the same

manner as 13 hereinafter provided for the appointment of a
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third arbitrator in a2 case where the two arbitrators are
appointed hersunder and the parties are unable to agree upon
such thard appointment. The arbitrators so chosen shall meet
within ten (10) days after the second arbitrator is appeinted,
and 1f, within thirty (30) days after the secand arbitTrator is
appointad, +the said two arxbitrators shall not agree upon the
guestion in dispute; +they shall themselves appoint a third
arbitrator who shall be a competent and impartizl person; and
in the event of their being unable +to agree upon such
appointment within ten (10) days after the time aforesaid, the
third arbitrator shall be selected by the parties themselves 1%
they can agree thereon withain a further period of faifteen (15)
days. If the parties do not so agree, then either party, on
behalf of both, may reguest such appointment by the presiding
Judge ©of the U. S. District Court for the Federal District in
which the Premises are located. In the event of the failure,
refusal, or inability of any arbitrator +o act, 2a new
arbitrator shall be appcinted in his stead, which appoiniment
shall be made in the same manner as hereinbefors provided for
the appointment of such arbitrator so failing, refusing or
unable to act. The decision of the arbitrators so chosen shall
be given within a period of thirty (30) days after the
appoiniment of such third arbitrator. The decision in which
any two arbitrators so appointed and acting hereunder concur
shall 1n all cases be binding and conclusive upon the parties.
Each party shall pay the fses and expenses of one of the two

originai arbitrators appointed by such party, or in whose stead
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as above provided, such arbitrator was appointed, and the fees
and expensas of the thizd arbitrator and all other expensas, 1f
any, shall be borne egqually by bocth parties.

19. EQOLDING QOVER. Except as provided in Paragraph 4, i1if
LESSEE remains 2in possession of the Premises after the
expiration of this Lease, and without the execution of a new
Lease, it shall be deemed to be cccupying the Premises as a
tenant from month to month, subject to all the conditions,
provisions and obligations of this Lease insofar as the game
are applacable to a month-to-month +tenancy; provided LESSEE
shall pay rent during such holdover periocd at the rats of one
and one-~half (1.5) times the minimum monthliy rent £for the
perrod ilmmediately preceding the holdover and further provided
that such holdover may be terminated upon thirty (30) days
written notice regardless of the requirements of any applicable
law.

20. SHOWING BY LESSOR. LESSOR may, at any time waithin
nine (9) months before the expiration of this Lease, enter the
Premises at all reascnable hours for the purpose of offering
the Premises for rent, subject to LESSEE’S rights, as set ocut
in Paragraph 5.

21. RELATIONSHIP. Nothing contained herein shall be
deemed or construsd by the parties hereto, or by any third
party, as creaiting the relztion of principal and agent or of
partnership or of joint venture between the parties hereto. It
is understood and agreed that neither method of computation of

rent, nor any other provision contained herern, nor any acts of
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the parties hersto, coreates a reslationship other than the
relatonship of LESSOR and LESSEE.

22, PARKING AREA. LESSOR agrees that at no time during
the term of +this Lease, will +the customer parking area,
entrances and exits and service area adjcaning the Premises be
raduced 1in size or configuration from that shown on the plot
plan attached as Exhabit "B", unless such reduction is made
necessary by the exercise of eminent domain by proper and duly
constituted authority or authorities, or i1s done at LESSLCC'S
request, or results from the exercise of any raight granted
LESSEE herein. Any violation of this provision shall entitle
+the LESSEE either to trsat such violation as a default with an
option to cancel the Lease or to require a proportaconats
reduction of rent, at LESSEE'S sole option.

23. UTILITIES. LESSEE agrees to pay for all utilities
including but not limited to all electric current, watex, gas,
and other fuel bkills, as determined by separate meters for the
PREMISES. LESSOR, at r1ts sole expense, will provide any and
all utility meters, utility hookup or connection fees ox
charges for all utilities to the Premises, but LESSCR shall not
be obligated to make any deposit necessary for permanent
utility services to the Premiges.

24. L EE DEFAULT. LESSEE further covenants with the
LESSCR that (a) i1f the LESSEE defaults by not paying the RENT
or any part thereof when 1t becomes due, and any such default
shall continue for <en (10) days after written notice

specafving such default has been received by LESSEE, or (b} 1if
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the LESSEE defaults Dby neglecting any covenanh, agmeement or
stipulation herein contained on LESSEE’'S part to be kept,
performed or observed, and any such default shall continue for
thrrty (30) days afier written notice specifying such dafault
has been received by LESSEE, and LESSEE does not cure such
default within saxd tharty (30) days, or if such default 15 of
such a nature that 1t cannot reascnably be cured within saxrd
thirty (30) day period and LESSEE has not proceedad with
reasonable diligence and good faith to complete the curing
thereof, then, 1in addition to the other remedies or coursas Qf
action now or hereaftser provided by law, lessor may, at 1ts
option, (1) terminate, forfeit, cancel and annul this Lease, in
which ecase neither LESSOR nor LESSEE shall have any further
rights or obligations under this Leass as of the date of
termination, forferture, cancellation and annulment except with
respect to those amounts that LESSEE was obligated to pay to
LESSOR prior +0 ths date of termination, forfeiture,
cancellation and annulment; or (2} terminate LESSEE'S
possessory rights, without +terminating thais Lease, 1n which
case LESSOR shall have the rights hereinafter set forth.
LESSOR shall give written notice +o LESSEE of LESSOR'S
alection.

If LESSOR elects to terminate LESSEE'S possessory rights,
without terminating this Lease, LESSOR shall have the right,
after appropriate judicial hearing and process or with LESSEE'S
consent 1in lieu therecf, to enter and take possession of the

Premises 1immedistely and may remove all persons, furniture,
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fixtures and equipment ZIrom +*the Premases, at LESSEE'S sole
axpansa, in order o recover at once, full and exclusive
possession of the Premises, and sucn entry shall not operate as
a waiver or satisfaction, in full or in paxrt, of any claim or
demand arising out of or connectzd with, any brsach, default or
viclation by the LESSEE of any covenant or agreement on i1ts
part to be performed; provided that notwithstanding any of the
foregoing, LESSOR shall not have the right to repossess the
Premises 1in the event of a bonafide dispute as to the LESSEE'S
liabilaty, if any, to make repairs, excepht after such liabilaity
has been finally judicizlly determined, or so long as LESSEE
continues to pay minimum rent as herean above provided in
Paragraph 6.

Should LESSOR elect +to terminate LESSEE'S possessory
rights, without terminating +this Lease, as herein above
provided, LESSOR may relet the Premises or any part thereof for
such term or terms and at such rental or rentals and upon such
other terms and conditions as LESSOR may deem advisable, and
LESSCR shall have the right to make reasonable and necessary
alterations and repairs to the Premises, and such reletting
shall not work a forfsature of the rent to be paid by LESSEE:;
provided, that rentals received by LESSOR from any such
reletting shall be applied £irst, to the payment of any
indebtedness other +than rent dJdue hersunder from LESSEE to
LESSQOF; second, to the payment of rent then due and unpaid
hersunder; third, to the pavment of any cost of such reletting;

fourth, to the payment of any reascnable and necessary
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alteratzons and repairs to the Premaises and the residue, L1£
any, shall be held by LESSOR and applied in payment of future
rent or expenses of reletting as the same may become due and
payable hereunder, and 1£f no future rent or expenses becomes
due and payable hereunder, such residue shall be retained by
LESSOR. Should such rentals received from such reletting by
LESSOR during any monith be less than the manaimum rental agreed
to be paid hereunder during that month by LESSEE, then LESSEE
shall upon recexipt from LESSOR specifying the amount, psy the
difference to LESSOR. Such difference shall be calculated and
paid monthly.

No such termination of LESSEE'S possessory rights, without
terminating the lease, shall be construed as an electzon on the
part of LESSOR to terminate thas Lease unless a written notice
of such intention be given to LESSEE or unless the termaination
thereaf bhe decreed by a court of competent Jurisdiction.
Notwithstanding any such reletting without termination, LESSOR
may at any time theresafter elect to terminate this Lease for
such previous defzult, unless LESSOR has allowed LESSEE ar
LESSEE'S sublessee to reenter and relet the Premises.

25. LESSOR DEFAULT. The LESSQR further cowvenants with
+he LESSEE that z2f LESSOR shall wvaiclate or neglect any
covenant, agreement, or stipulaticon herein contained on 1ts
part to be kept, performed or ohserved, aincluding but not
limzted +to +the obligation to complete construction ain
accordance with Paragraph 3 hereof, and any such defsuli shall

contanue for thirty (30) days after written notice thereof is
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given Dy LESSEE toc LESSOR, and LESSQOR does not cure such
default within szad thizty (30) days, or 2f such defzult is of
such a nature that 1f cannct reasonably be cursed within said
thirty (30) day perrod and LESSCR has not proceeded with
reasonable diligence and good faith +*to complets <+the curing
thereof, +then, and in addition +to the other remedies or courseas
¢f action now or hereafiter provided by law, LESSEE may xemedy
the condition or need referred o 1n such notice, or make the
payvment which LESSOR has neot mads, but should have made, or
remed” the condifion or need referred %o an such notice and
deduct LESSEE'S actual cost or the amount of the payment,
thereof £rom subsegquent installments of rent, which actual cost
1s hereby agreed by the parties in sdvance to be reasonable and
proper costs and deductions. In the event that LESSEE cannot
recoup 1ts expenditure as a result of LESSOR's default by
deductrons from the next twelve (12) installments of rent,
LESSEE may cancel and annul this Lease upon thirty (30) days
written notice. In the event of any dispute between the
parties as to the right of LESSEE +to such deduction, LESSOR
further cowvenants and agrees that it will not give LESSEE any
notice of default unless LESSEE shall fail to pay to LESSOR the
amount of any such deduction within ten (10) days after receipt
of notice by LESSEE of a final and unappealable judgment with
regspect thereto in favor of LESSOR.

26. LEASE APPLIES ONLY TO BUSINESS ON PREMTISES It ais
understood that LESSEE 1s presently involved in numerous other

activities at other locations. In this respect, 1t is nox
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intended that the provisions of this Lease shzll apply to the
business activities of LESSEE or of any assignee or Sublessee
of LESSEE at other locations, but sghall apply only *to the
business conducted con the Premises, whether conducted therson
by LESSEE or by an assignee or Suolessee of LESSEE, it being
fully understood that the foregoing provisions are not intended
t0o medify in any mannar the responsibilities or obligations of
LESSEE pursuant to Paragraph 34 of this Lease.

27. INSURANCE MAY BE PROVIDED BY SUBLESSEE OR_ASSIGNEE,

It i1s further understood that LESSEE at all +times shall
maintain insurance coverage 1t 1s reguired to carry hereunder
for the benefit of LESSOR wath a provision in such insurance
that there will be no cancellation without at least thirty (30}
days' wraitten notice to LESSOR. Provided, however, that LESSEE
may satlsfy this insurance requirement through the maintenance
of such insurance coverage for the benefit of LESSOR, as
required in Paragraph 9 above by LESSEE or by an assignee or
Sublessee of LESSEE.

28. EXCLUSIVE, LESSOR covenants that it will not permii
any person other than the LESSEE to operate a retail food store
of any nature on the real estate of which the Premises are a
part or on any adjoining Prem:ses now or subseguently owned by
LESSOR (or subsequent assignee or transferee of LESSOR) without
first obtainaing the LESSEE'S prior written consent.

29. ALTERATIONS QF ADDITIONS The LESSEE shall have the

right to make alterstions or additions to those portions of the

Premises which 1t 25 ohligated +to repair and maintain pursuant
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o the +terms hereof, provided such alierations or additions are
at 1ts sole cost and expense, and that such alterations or
additzons shall be of good workmanship and material at least
egqual to +that of the original construction and that such
alteraticons or additions neither shall reduce the size and
gtrength of +the existing building upon the Premses, nor
adversely affect the market wvalue of the Premises; provided,
howevar, that no such alterations or additions to the Premises
which shall cost more that Fifty Thousand Dellars (850,000 00}
shall be made by the LESSEE without the written consent of the
LESSOR which consent shall not be unreasonably withheld. The
LESSEE shall not be requirsd to remove any such alterations or
additions or to restore the building te i1ts original conditicn
at the termination of this Lease.

30. SPECIAL __SALES PROMOTION. Notwathstanding any
provisaions Iin this Lease to the contrary, it is agreed that
LESSEE may, subject to any applicable governmental or private
restrictions, rules, or regulations of record disclosed to
LESSEE prior to thea executicn hereocf, place special sales
promotion signs on the parking area light peoles from taime ta
time and may string pennants and streamers around the parking
area. These signs and decorations, however, shall be of a
strictly temporary nature.

31. ADDITIONAL LEASE SPACE. The LESSEE may reguest
additional zrental space 1n excess of that aincluded an thais
Lease. It 15 agreed that LESSEE may, at any time waithin the

first six (6) vears of the term of this Lease, reqguest LESSOR
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ty construct additional rental space to be lédased to LESSEE
under +the same terms, conditions, except rent and monetary
charge. LESSCR's c¢bligations hersunder shall be fully
contingent upcon mutual agreement between the parties as to cost
of saxd amprovements, rental rates, and other material
considerations. LESSCR furtner agrees that, in the event rantal
spaces in an adjeining building, 2f any, becomes available for
occupancy during the Term of this Lease or any extension
herecof, LESSEE shall have the first right and option to occcupy
such space on the sdme terms, conditions, with rentals to be
adjusted as agreed +to by and between the parties hereto.
Notwithstanding anything to the contrary in this Paragraph,
LESSOR's cbligations to provide addaticonal rental space shall
be limited to the use of LESSOR's best efforts to provide such.
LESSOR makes no warranties or representations regarding the
ability to provide such and the failure or inability to provide
such shall in no event be deemed a default by LESSOR under the
terms hereof.

32. ANCY. LESSOR agrees, on the real estats of
which the Premises are a part, that the LESSOR now controls or
on contiguous or adjacent real estate the LESSOR may at some
later date contzol, that there will not be located on such reasl
estate, a theater, bowlang alley, restaurant or skating rink
within three hundred (300) feet of the Premises, and further no
off:ces, tramning or educaticnal facilities within two hundred
{200) feet of the Premises, without the LESSEE'S praicor written

consent.
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33.1 RIGHT TO CLOSE STORE. LESSOR agrees that nothing in
this lease shall be construed as compelling LESSEE to aperats
any particular type of business or to keep the store in or upon
the Pramises open for business LESSEE shall have the
privilege ©f cleosing saxrd store at any time, provided LESSEE
shall continue to pay the minimum monthly rental and all other
obllgatlons’hereunder as set forth in this Lease.

33.2 QPERATIONS. In the event, however, that LESSEE
discontinues 1ts operaticns in the Premises for threes hundred
and saixUy-faive (365) consecutive days (repairs, alterations,
straikes, labor disputes, and force masjeure excepted} LESSOR
shall have the raight, but not the obligation, upon written
notice to LESSEE to terminate this Lease without further
accrued liability between the parties, provided that i1f within
forty-five (43) days after LESSEE receives a notice of
termination from LESSOR, LESSEE or i1ts subtesnants or assignee
notifies LESSOR of its intention to reopen for business in the
Premises and opens or causes to be open the Premises for
business within tharty (30) days after the forty-faive (45) day
period, such notice of termination shall be void and of no
effect; and provided further that LESSEE's opportunity to
reopen is limited to no more than once every two (2) years
during the Term hereocsf.

34. SUBLET QR_ASSIGN The LESSEE shall have the right,

during the term o©of this Lease, to sublet all or a portion of
the Premises, or tc assign this Lease, erther in wheole or in

part, but no such subletting or assignment shall release the
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LESSEE or GUARANTOR from any of the obligations .under the terms
of tnis Lease, and the LESSOR shall, at zall ftaimes, have the
raght to look toc tne LESSZE or GUARANTOR for the performance of
all of the covenants to be performed on the part of the LESSEE.

35. LESSOR'S WATIVER. LESSOR agrees that none of the
Premilses, ancluding foed, supplies, merchandise, Inventory,
furniture, fixtures, machinery, equipment, cash or any proceeds
therefrom +that are placed upon or permitted to be upon the
Premises by LESSEE, or any of LESSEE'S subtenants, assaigns or
succeaesgors, during the term of thig Lease or any renewal
therecf, shall be subjesct to or liable to levy or distress or
any legal process whatsocever for the collection of rent for the
Premlises. In the event there 18 2 mortgage on the Premises,
the LESSCR shall obtain the same waiver from the mortgagee.

36. NOTICES ANpD DELIVERY OF ITEMS SENT BY MATL Any
notice reguired or desaired to be given to eirther party shall be
in writing and be sent by facsamile and/or overnight commercial
service such as Federal Express or Airborne. Any such notice
+to the LESSCOR shall be addressed to 1t at 1765 Merrzman Road,
Akron, Ohio 44312 (facsimile (216) B64-8094), with a copy of
Andrew R. Duff, Esqg., Amer Cunningham Brennan Co., L.P.A.,
Sixth Floor Society Building, 158 South Main Street, Akron,
Ohio 44308-1322 (facsimile (216} 762~9918). Any such notice to
the LESSEE shall be addressed to 1t at Flemaing Foods of Chio,
Inc., P. 0. Box 207, Massillion, OH 44648 (facsimile (218) 879-
3367) and to Flemang Companies, Inc., Store Development

Department, P. 0. Box 26647, QOklzhoma City, OCklahoma 73126
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{facsamile (405) 841-8035}. The addrass of either party may be
changed by written notice thersof to the other party.

As to any notices sent by facsimile or overmight service,
delivary and recelpt shall be deemed to have cccurzed cne (1)
business day following the depositing of such notice with the
overnight service pricr to i1ts deadline for next day service or
one (l) day following the sending of facsimile transmission as
herein reguired.

37. CAPTIONS. Any headings preceding the text of the
several paragraphs and subparagraphs hereof, are inserted
solely for convenience of reference and snall not constitute a
part of +thas Lease, nor shall they affect 2its meaning,
construction or effect.

328. ADVANCE POSSESSION. LESSEE shall have the pravilege
rent free of entering the Premises for the purpose of
installing 2ts store and +trade fixtures, storing i1ts first
items of eqguipment and otherwise preparing the Premises for
LESSEE'S occupancy pricr +to the rent commencement date;
provided such entry does not in any manner impair the progress
of work by LESSCR or i1ts agents or contractors, and further
provided that LESSEE provides LESSOR with evidence of all
public liability insurance as reguired hersunder.

39. SUBORDINATION. LESSEE agrees that this Lease snall

be subordinate to any mortgages that are currently placed or
may hereafter be placed upon the Premises and to all renewals
and extensions therecf (assuming said renewal and extension

does not modirfy LESSEE's rights and the balance of this
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Paragraph) and agrees to execute an Egtoppel Certificate and
Agrzement of Subordination, Non-Disturpance and Atfornment
subsvtantially an the form attached hereto as Exhibit 7"E";
provaded that (a) the mortgagee named in such mortgages shall
agree to recognize this Lease in the event of foreclesure i1Z
the LESSEE 1s not then 1n default, (b) in the event the
Premises are damaged or destroyed at a time when neither LESSOR
nor LESSEE are in default under the terms of this Lease, and
LESSOR 1s not in default under the terms of any such mortgages,
any insurance proceeds that ares available under the insurance
policy{s) hereinabove regquired to be maintained under Paragraph
16 are fairst applied to repair, replacez or rebulld the Premisaes
so damaged or destroved, if LESSOR and/or LESSEE under the
terms of Paragraph 17 and Paragraph 18 above, either are
required to elect to repair, replace or rebuild the Premises
and (c) any proceeds from condemnation awarded to LESSEE and/or
its Sublessee under FParagraph 17 and Paragraph 18 above shall
be the sole property of LESSEE and/or 1ts Sublassee.

40. BINDING EFFECT. This agreement shall be binding upen
and shall inure to the benefit of the parties hereto, thear
hexirs, executors, administrators, successors and assigns.

41. MERGER. This agreement contains the entire agrsement
of the parties hereto, both written and eral, and shall not be
amended, altered or otherwise modified except in writing signed
by the parties.

42. TIME Time 15 of the essence 1n the performance of
all cbligations of LESSOR and LESSEE hereunder for which a time

of performance is specafied.
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43. CHOICE OF LAWS This agreement shall ba construed
under and 1in accordance with the laws of +the State of
Pennsylvania, and =all obligatzons of +the parties created
hersunder are performable i1in Westmorsland County, Fennsylwvania.

44. MECHANIC'S AND MATERIALMAN'S LIENS. If any mechanic's,
mataerialman's, or other similar lien shall at any time be filed
agaainst the Premises or any part thereof on account of any work,
labor or services performed or claimed to have been performed, or
on account of any materizls furnished or claimed fto have been
furnished, for or at tne direction of LESSEE or anyone holding or,
occupving the Premises through or under LESSEE, LESSEE shall,
without cost or expense to LESSOR, forthwith either cause +the
same te be (1) discharged of record by payment, bond, ordar of a
court of competent jurisdiction, or otherwise, or (i1i) contested,
mn whaich event any judgment or other process issued in such
contest shall be paid or discharged before execution thereof.

If any mechanic's, materiazlman’'s or other similar lien shail
at any time be filed against the Premises or any part thersof on
account of any work, labor or services performed or claimed to
have been perfermed, or on account of any materizls furnished or
claimed +to have been furnished, for or at the drrection of
LESSCR, or by any of LESSOR'S contractors or subcontractorsg,
LESSOR shall, without cost or expense to LESSEE, forthwith either
cause the same to be (1) discharged of record by payment, bond,
crder of a court of competent jurisdictzon, or otherwise, or (11)
contested, in which event any judgment or other process issued in
such contest shall be paid or discharged before erscution

therec=.
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45. FORCE MAJEURE. If either party heretec shall be delaved
or prevented from the performance of any act reguired hersunder
by Teason of acts of God, casualties, strikeg, lockouts, labor
troubles, inabaility to producs materyals, rastrictave
governmental laws or regulations, or other cause without fault
and beyond the reascnable control of the party obligated
(financial inabillty excepted), then wupon written notice to the
other party, the performance of such act shall be excused for the
perxiod of the delay and the period for the performance of any
such act shall be extended for a periocd sguivalent t¢ the period-
of such delay; provided, however, LESSEE or LESSCR shall exercise
its best efforts to remedy any such cause of delay or cause
preventing performance, and nothing in +this paragrapk shall
excuse LESSEE from the prompt payment of any rental or other
charges required of LESSEE except as may be exzpressly provided
elsewhere in this Lease, and excspt where the commencement date
of this Lease 15 delaved, an which latter case, rent shall not be
payable hereunder until the date of such delayed commencement
date. Notwithstanding the foregoing, LESSOR and LESSEE agree
that 4irrespective of force majeure, the completion date of
construction for occupancy as last set forth under Paragraph 3
hereof shsll not be extended beyond said date unless agreed to in
writing between the parties hersto.

46. RESPONSIBILITY F HAZARDOUS TERIAL AND UNDERGROUND
STORAGE TANKS.

46 1 Pefinaitions As used in +thas paragraph, the

following terms shall have the following meanings:
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46.1.1 "Hazardeous Material" means any substance,
materrzl or waste which is reasonably considered by LESSEE to be
posing an actual or potential +threat to the health or safety of
persons entering the Premises or which 15 or at any fime
hereafter becomes regulated as "hazardous", "toxic® or-under any
other saimilar desaignation by any local, state or federal
governmental authority. Such term includes, without Ilimitation,
(1) asvestos, (11) any materiazl, subgstance or waste defined as
"hazardous waste" pursuant to Section 1004 of the Resource
Conservation and recovery Act (42 U. S. C. Section 6901, et
seg. ), {111) any material, substance or waste defined as a
"hasardous substance" pursuant to Section 101 of the
Comprehensive Environmental Response, Compensation and Laability
Act (42 U.S. €. Section 9601, et seg.) or (iv) any material,
substance or waste defined as a "regulated substance” pursuant to
Subchapter IX of the Solid Waste Disposal Act (42 U.S.C. Section
8991, et seq.).

46.1.2 "Improvements" means the buildings and other
improvements locatad on the Premises.

46.1.3 "Indemnified Person" means +the LESSEE, any
sublessee holding an interest in the Leased Premises or any
portion thereof, and any director, officer, employees or agent of
LESSEE or of any such sublesses.

456.2 Representatoons and Warranties. LESSOR represents and
warrants to LESSEE that to the bhest of 1ts knowledge and belief
(1) any handlaing, +ransportation, storage, +treatment or usage of

Hazardous Materzal that has occurred on the Premises has been 1n
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compliance with all applicable federal, state and lacal laws,
regulations and ordinances, {(1i) no leak, spill, Telease,
discharge, emission or disposal of any Hazardous Material has
occcurraed on the Premises, {(112) the Premises is free of any
Hazardous Material and will be f£free of any Hazardous Material as
of the date the term of this Lease commences, and (iv) there are
no underground sitorage tanks located on the Premises.
46.3 Indemnifications.

46.3.1 Indemn cation b LESSOR- LESSOR hereby
agrees +to indemnify, defend and hold each Indemnified Ferson
harmless from any and all loss, cost, damage and expense that
arises during or after the term of this Lease as a result af (1)
the presence or suspected presence at any time of any Hazardous
Materizal an or on the Premises, regardless (except as set forth
below)} of +the source of such Hazardous Material, (x1) the
presence at any time of any underground storage tank on the
Premises, or (iil) the inaccuracy of any of the representations
and warranties set forth in the preceding paragraph. The costs
coversed by the LESSOR'S indemnification includa, without
limitations, costs incurred 2i1in the investigatzon of site
conditions, fees of attorneys, engineers and other congultants,
costs and expenses incurred by LESSEE in exercising any of its
rights under Paragraph 46.5 hereof and any damages suffered as a
result of any termination of <his Lease in accordance with
Paragzragph 46.53 herect. Excluded from the LESSOR'S
indemnificatzon shall be any 1loss, cost, dzmage or #2sxXpense
resulting from the presence of any Hazardous Material zntroduced

on to the Fremises by any Indemnified Person.
-45-



46.3.2 I mnyfication SEE . LESSEE heraby
agrees to indemnafy, defend and hold LESSCR harmless from any and
all loss, cost, damage and expense that arises during or after
the term of this Leaase as a result of the introductzon of any
Hazardous Material 1n or on the Premises by any Indemnified
Person. The costs coverad by LESSEE'S indemnification include,
without limitation, costs incurred in the investigation of site
conditions and fees of attorney's, engingsrs and other
consultants.

46.4 N s. LESSOF and LESSEE agree to promptly notify-
the otner in the event such pazrty becomes awars of the presence
of any Hazardous Material or any underground storage tank on the
Premises.

46.5 Remedizl) Action.

45.5.1 Development of Remedisl Plan. If, st any tame

during +the term of +this Lease, LESSEE bhecomes aware of the
presence or suspected presence of any Hazardous Material in Oor on
the Premises and determines that the presence of such Hazardous
Matarial presents an actual or potentaal threat to the health or
safety of any Indemnified Person or becomes aware of any pendency
or threatened action by any federzl, state or local governmental
authority with respect thereto, LESSEE may s¢ notify LESSOR and
reguest that LESSOR institute remedial action. LESSCR and LESSEE
shall confer on what remediazl action may be appropriate zand
within 30 days of LESSQOR’S receipt of such notice, LESSOR shall
deliver to LESSEE a wratten plan describing ain detail the

remedial action which 15 necessary to eliminate any actual or
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potential +threat to the health or safety of any Indemnified
Person. 1£f, at any time during the term of this Lease, LESSEE
becomes aware of any underground storage tank located on the
Premises, LESSEE may so notify LESSCR and request that LESSOR
institute remedial action. LESSEE and LESSOR shall confer on what
remedial action may be appropriate, and within 30 days of
LESSCOR'S receaipt of such notice, LESSOR shall deliver to LESSEE a
written plan describing an detail the remedial action which 1is
necessary to (1) remove any risk of any present or future leakage
of substances from the tank into the Premises, and (11} eliminate
the possibility that the presence of such tank may, at any fTime
during the term of this Lease, pose a threat to the health or
safety of any Indemnified Person or may, at any time during the
term of this Lease, require such maintenance, repair or other
work so as to ainterfere with the conduct of business on the
Premises. Any plan develcped pursuant to this paragraph shall,
without Iimitation of the foregeing, cause the Premises to comply
with all applicable federal, state and local laws, ordinances and
regulations and shall be sufficient %o abate any pending or
threatened action with respect to the Premises by any federal,
state or local governmental authority.

46.5.2 Termination. If {1) any plan reguired by the

Precedang paragraph 1s not delivered to LESSEE wirthin the taime
prescribed, (a2} any such plan 1s not acceptable to LESSEE in all
respects or {111) LESSEE determines that the actual or suspected
presence of Hazardous Material or any underground storage tank

has had a materially adverse effect on the business conducted
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from the Premises or that the implementaticn of such plan may
have such an effect, LESSEE may, by notice to LESSCR within 30
days ©f LESSEE'S receipt of sucn plan (or, 1f LESSOR fails to
provide such plan, within 30 days of the expiration of the taime
for LESSOR +to provide such plan) terminate this Lease, sguch
terminatieon to bte effective as of the date to be specified in
such notice.

46.5.3 Implementation Plan. If LESSOR delivers the
plan reguired hersunder within thes specified Time and LESSEE does
not terminate thais Lease as provided herein, then, within 30 days_
of LESSEE’'S notice to LESSOR that the plan 15 acceptable {or
LESSEE'S failure to terminate thig Lease prior to the expiration
of the time of LESSEE to do sco), LESSOR will, commence action
nacessary to implement the plan and dilagently pursue such action
to completion. Any work reguired by this paragraph will be
performed stractly in accoerdance with the plan and in accordance
with all applicable laws, ordinances and regulations goeverning
such work.

46.5.4 Performance by Legsee. If LESSOR fails to

delaver a plan for remedial action within the time prescribed
above and LESSEE does not terminate this Lease, or 1f LESSOR
farls to undertake such work as 1s reguaired by *this paragraph and
diligently pursue such work to completion, LESSEE may taks such
remedral action as 1t deems necessary and, unless such action
results from an event as to which LESSEE has indemnaified LESSOR
under Paragraph 46.3.2 hereof, LESSOR shall promptly reimburse

LESSEE for all costs incurred in such acticn
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45.5.5 Mzintenance., Throughaut +the term of this
Lease, LESSOF shall maintain in good condition and repair any
improvements to the Premises made under this paragraph and shall
continually cause the Premises and such amprovements to remain in
compliance with all applicable federal, state and local laws and
regulations. If at any <tTime LESSOR fails to perfeorm such
maintenance, LESSEE may pexrform the same, in which event LES3ZEE
shall be promptly reimbursed by LESSOR for all costs incurred in
such work, unless such work relates to an event as to which
LESSEE has indemnified LESSQR under Paragraph 4§.3.2 hereof .

46.5.6 Costs LESSOR shall pay all costs and expenses
incurred under +thas paragraph other than costs and expenses
resulting from an event as to which LESSEE has indemnafied LESSOR
under paragraph 46.3.2 hereof, which costs and expense shali be
paid by LESSEE.

46.6 Remedies.

46.6.1 Termination. Notwithstandaing any other
provision herein, in the sevent of any breach of LESSOR'S
representaticns and warrantzes set forth above or in the event
LESSOR fails to undertake remedial or maintenance work required
of it hereunder and d:ligently pursue such work to completion,
LESSEE may, by notice to LESSCOR, terminate this Lease as of the
date to be specified in such notice.

46.6.2 Qffset. LESSEE shall be entitled to offset
against rent payable hereundar any louss, cost, damage OTr expense
covered by the LESSOR'S indemnification set forth an Faragraph

46.3.1 hereof.
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46.6.3 Nonexclus:iv 105 Neither LESSOF nor
LESSEE shall be under any cbligation to exercise any remedy which
may be provadsed hereunder and no failure to exercise any such
remady shall prejudice any other remedy available hereunder or
under law. The remedies provided herein shall not be considered
axclusive or preclude any claim for damages or any other remedy
which may be available under this Lease or under law.

45.7 Environmental Studa gports. LESSCR represents
to LESSEEZ +that i1t bhas heretofore provided to LESSEE full,
accurate and complets copies of any and all reports, studies, and_
other informaticn 1n 1ts possession relating to the issue of the
presence or suspected presence of any Hazardous Material on the
Premises and agrees that i1t will, promptly following 1ts recexipt
therga?®, furnaish to LESSEE full, accurate and complete copies of
any such reports, studies and other information hereaffer
obtained by LESSOR. Without limitation of the foregoing, LESSOR
represents and warrants to LESSEE +that 1%t has rsceived and
reviewed LESSEE'S environmental site assessment guidelines and
that a1t has provided LESSEE with an environmental report
complying with such guidelaines. LESSEE hereby acknowledges its
recelpt and acceptance of such report.

47. TRAMNSFEP OF TESSQOR'S INTEREST. The LESSOF shall be

liable under this Lease only while Owner of the Premises, and of
LESSOR should sell or otherwise transfer LESSOR's interest in the
Premises upon an undertaking by the purchaser, or transfersze, to
be responsible for all of the covenants and undertakings of

LESSQOR, LESSEE agraes that LESSOR shall therzafter have no
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lrabilaity +to LESSEE under this Lease or any Modification or
Amendment thereof, or extensions or renewals thereof, except for
such liapilities which might have accrued prior to the date of
such sale or transfer of LESSOR's interest. Notwithstanding
the foregoing, a sale or transfer of LESSOR'S interest in +the
Premises prior to the commencement date and any subsegquent
correction of LESSOR’S construction obligations (including
punchlist 1tems) shall not release LESSOR of liability hersunder
until the commencement date and until completion of LESSOR'S
construction obligations (including punchlist items).

48. EXCULPATION LESSEE further agrees that in the event
of any default or breach by LESSOR of any of the terms,
condrtions, covenants, or provisions of +this Lease +to he
performed by LESSCOR, LESSEE shall, after the commencement date,
together with the LESSOR's completion of constructien {zncluding
receipt of a certificate of occupancy), and LESSOR's correction
of any "punchlist” items, look solely to the equity of LESSCR in
the Premises and adjoining property owned by LESSOR, if any, for
the satisfaction of any judgment or other judicial order
requiring the payment of money by LESSOR for such default or
breach, and no other assets of LESSOR shall be subject to levy,
execution or other judicial process for the satisfaction of such
Judgment or other judicial order. The foregoing shall not effect
in any manner whatsoever LESSEE's rights to self-help provided
heresunder or LESSEE's raght to offset against or deduct from any
rent any <osts oOr expenses aincurred by LESSEE caused by or
arising cut of any default or breach of any covenant or

obligations to be performed by LESSOP hereunder.
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49. MEMOPANDUM OF TLFASE. It 15 the intention of the
parties heretoc not to rzcord this Lease. However, should
recordation of this Leass be desired by either party hereto, or
regqu_r=d by applicable law, each party, at the reguest of the
other, shall exscute a Short Form Lease, or Memorandum of Lease,
stating the Lease term as well as other terms necessary for
recording. In the event of the recordation of any such Short Form
or Memecrandum of Lease, LESS50R shall be solely responsible for
the payment of all costs and expenses of such recordation
including, but not limited to, any and all recordation fees,
notary fees, and realty transfer tftanes imposed by the state or
local governmment, or any agency or authority, upon the ftransfer
of or interest in real property, and LESSOR shall indemnify and
hold LESSEE harmless therefrom.

IN WITNESS WHEREOF, the parties hereto have duly executad
this Lease as of the date and year first above written.

LESSOR

F.F. GREENSBURG ASSQCIATES, AN

%‘i°§‘lﬁ“lﬂ§?”§g¢P&T3§i§iiA Rt
/B 6;,7/7,0_4,_,4__ By i\ Lealoi ]
R E e

Witness

LESSEE

ATDEST: FLEMING FQODS QF QHIO,
{/% o /
. BY/Zf = %m/
R

>
fﬁéx#-cgi?iijifziJz Vice ‘President
m S Q&A_Q__-—-—-""
_EﬁljﬁZJ 7%9#?;TF

Witness
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STATE oF R )
)} E8:
COUNTY OF 2L, o/ )

BEFORE ME, a Notary Public, in and for said County and
State, persconally appeared the above-named, F.F.f,, Greensburg
Assocratas, an Ohio Limited Partnership, by J C’A_,a:_,.{'a,u’ Lo . xts

7 ()?/Lu‘n_m , who acknowledged that he/she did sign the
foregoing instrument and that the same 1s has/her free act and
dead.

IN TESTIMONY WHEREQF, I have hereunto set my hand and
official seal this 23 day of (,Lrj_c,’m,/ , 197 .

/
?24/1/_/1/’?’ me/-—»———-'
I

Notary Publzic
Mary & Raurke, Notary Public

STATE OF OKLAHOMA ) Residoncs - Summut County
) 88 Stabwade Junsdietan
COUNTY OF OKLAHOMA ) My&mmmmnammshnl&lﬁﬁ

3E IT REMEMBERED, that on the M‘W day of Eg%{iwa faga,
1992~ before me, the undersigned, achgtary Publig in énd for the
County and State aforesaid, came w&w,
Vice Prasident of FLEMING FOODS OF OHIO,! INC., 'a rorporatidn duly
arganized, incorporated existl under by wvirtue of the
laws of Ohio, mdﬂm ecretary of saxd
corporation, who are personally known to me to be the same

persans who executed, as such officers, the within instrument of
writing on behalf of saird corporation, and such persons duly
acknowledged the execution of the same to be the act and deed of
said corporation.

IN TESTIMONY WHEREQF, I ave hereunto y hand and
affixed my notarial seal the day and yesar last gbove written.
,/421k_(?_/

oA~ Q9

Notary Public ™ _

(SEAL) ,:7
My commlission expilres. -'g'“

5280 sreenssury/ lease



et Sy,

"EXHIBIT &°

AUL That certsin plece 8¢ parcel of ground tftuste in
Hempfleld Township, Westmorelsnd County, Commonweslth of

Pennsylvanta, bounded and described as lollows, tg wit.
BEGIHNING at a polnt on L.R. 120 2t corner common uith

lands of now or formerly John § McArdle, s5aid paint being on

the center tine of the sforesaid L B 120 more commonly knaun

¢s Route 30, thence from said point of beginning, and i1n andg

3long the center Line of L R 120 5 82 degrees 08 minutes L&

seconds E a distance of 944 56 feet to 2 point wWhere same

Intersects property of Rathged Enterprises being leased to

Goodyear Service Center, thence leaving sa1d Public Road .

known 2s L.R 120 and along the propsrty of Rathgeb ,

enterprrses S 3 degrees 37 minutes 09 seconds £ 23 distamee of

320.97 feet to 3 POINt in the Canter [ine of 2 brivats

Roadway thence followlng along the center Line, the

telloving two courses and distances, N 81 degrees 1¢ minutes

¢0 sezconds W a distance of 164.94 faet and § 83 degrees 08

mynutes W o3 distance of 303.36 1eet to 3 Daint on the Morth

side of the Privatle Roadway, thence Tellowing the Horth stde

of the Publizic Read and along property of N.8 Devealopment

{a., alss knmown as Greengate Garden Apartments Inc.; § &2

degrees 52 minutes 23 seconds W a distance af 343.58 feet te

3 point common to property of N.BE Qevelopment €o.: thence

along properties of N B QDevelogpment Co N 8§ degrees (9

minutes 38 seconds W a distance of 350 00 feet te a patnt

where same 1ntersects praperty of Helen L. Shumate: thencs

along rroperty of Helen A Shumate N 3 dagrees 54 minutes F a

distance af 77 L0 teet to 3 point, thence continuing aleng

oroeperties of Helen 4 Shumate and property of Johm E.

MeArdie etal N 1L degrees 16 minutes 23 seconds £ a

fistance of 183 01 feert to a point, thence continuing alana

propercty of John E. McArdle etat N 15 degreres 13 minutesg 20

seconds £ a dristance of 354 27 feet! te 3 print N the cepter

of L R 120 also xnown as Route 30, the olace of baginning
COMTAINING ar area of 10 239 s¢rmg 35 per survey of B F

Engineears, Grasnshiurg, Pz dated March 1992

LESSOR F F. Greensburg Associatas,
an Ohie Limated Partnership,
T: F. Capitil Corp , Gen. Fartner

1
— ﬂ
BY{ffgégéﬁ““JthL_A
EDW 2D F. fLOS;i, V}ce Fresidant

1




[

The undessigned
and Flemmmg Foods of Ohto, Inc. ("Lasses™) agres thar the commencamenr dare for the oorm of
the Legse damed Seprember 14, 1992 and last amended November 6, 1992 by and betwesn the
parues herem shail be desmed to be Ngvemper 2, 1993 ("Commencement Daze"). The parues
agres that sach party has fully peformed any cbiigations under the Lease winch are a condinon
precedant 1o the commencement of the terms thersunder except suct punch list ems as may be
artacfied heretn and incorporared herem.

F. F. Gresosburg Assocatss,

an Ohio Limned Parmership
By F. Camri ., Ceneral Parmer

By L d m‘\i_ru..&b%

Flemmg Foods of Ohin, Inc.
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