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Fleming Compantes, Inc 03 10945
NOTE This farm should not be used to make a claim for an adrimistrative
lexpense ansing after the cormmencement of the case A request" for payment gmgﬁ:g;;;:ﬁszzas
of an administrative expense may be filed pursuantto 11 U S C § 503 fited & proof of clam relaung
to your clam  Attach copy of
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Also Notify
Michael P Shuster Esq Hahn Loeser & Parks LLP 3300 BP Tower [ 7 Check box if you have
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from the bankruptcy court in
Steams and Bagley Plaza Associates LLC this case
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1 BASIS FOR CLAIM

C Goods sold [ Personal jury/wrongful death 3 Reliree benefits as defined in 11 US C § 1114(a)
__ Services performed {7 Taxes _ Wages salaries and compensation (Fill out below)
_ Noney loaned {x] Other {descrihe bnefl Your soctal secunty number

¥)
Shopping Center Lease dated 7/12/99 Unpaid compensation for services performed from to
Common Area Maintenance Charges and Other Obligations (date) (date)

2 DATE DEBT WAS INCURRED Prior to 4/1/03 3 IF COURT JUDGMENT, DATE OBTAINED

4 TOTAL AMOUNT OF CLAIM 41 002 69 + undetermined amounts 3 $ $an AMOUN NoL 1858 Than 5471 002 60 |
— - +LUndetermined amouals
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— ‘:] Wages salarnes or commissions (up to $4 850*) eamed within 90 days
__ Real Estate before flling of the bankruptcy petiion or cessation of the Debtor's

: Motor Vehicls business whicheveris eatier 11U.SC § 507(a)(3)

- u Contnbutions to an employee benefitplan 11US C § 507(a)(4)

_ | Other
D Up to $2 100" of deposits toward purchase lease or rental of property or services
for personal family or houssholduse 11USC § 507(a)6)
Value of collaterz] $ :] Almony maintanance or support owed to a spouse former spouse or
child t1USC §507(a)7}
Amount of arrearage and other charges at time case filed j Taxes or penalties owed lo g talunits 11 USC §507(a)(8)
mcluded i secured claim above fany $ ] Other Speaify applicable paragraph of 11US G §507(a)

Amounts are subject 1o adjustment on 47101 and every 3 yoars thereafler
with respect to casas commeanced on ar afler the date of adjustment

7 CREDITS The amount of all payments on this claim has been credited and deducted for the purpose of making this proof of claim

8 SUPPCRTING DOCUMENTS Attach copres of supporting documents, such as promissory notes purchase orders invoices emized statements of

running accounts contratts court judgments mortgages security agreements and evidencs of perfection of len DO NOT SEND QRIGINAL DOCUMENTS
If the documents are not avallable explan If the documents are voluminous, attach a summary
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additionzl copy of this proof of claim
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in Iz fhis %IW\VQF of attorney o any)
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BY Michael P Shuster Agent and Counsel

Penalty for presenting fraudulent clam s a fine of up to $500 000 or impnisonment for up to 5 years orboth 18USC  §§ 162 AND 3571 Fleming Comparues Ciaum
{

See Other Side For Instructions " ' ’ I " "0 L!!’ 0" ] , " m

** Creditor reserves the nght to amend this claim for any reason including but not imited to amending this claim as a secured claim in whole or in part



Stearns & Bagley Common Area Mantenance 2002

9468 Root Road
North Ridgeville, OH 4403%
(440-748-4204)

Hirn Foods dba Shaker's IGA SuperCenter

27091 Bagley Road
Olmsted Twp , OH 44138
31440 Sg Feet
57 46%
Insurance
Real Estate Tax
Landscaping & Snowplowing
Securnity Lights,
Septic Tank
Repairs & Maintenance
Water
Accounting

Total
CPI 2002 1 680%
Grand Total

billed
$1,516 44
$44,549 28
$1,917 72
$1,61520
$1,223 88
$4,350 12
$2,818 32
$356 28

$58,347.24

$933 56
$59,280 80
-$23,506 68
$35,774 12

according to lease
they pay

81,4986 31
$43,960 13
$1,914 90
§1.485 31
$1,207 71
$3,483 42
$2,781 086
$0 00

$56,308 84
$0 00
$56,308.84
-$23,506 68 paid with rent 2002
$32,802 16 balance due




Stearns & Bagley Common Area Maintenance 2003  Thru 7131703
9468 Root Road

North Ridgeville, OH 44039

(440-748-4204)

Hirri Foods dba Shaker's IGA SuperCenter
27091 Bagley Road
Olmsted Twp , OH 44138

31440 8q Feet per month Total
57 46% $2,73361 $19,134 57
- $10,934 04

{ ess Charges for April, May, June and July, 2003

TOTAL $ 8,200 53




7/8/99

SHOPPING CENTER LEASE

THIS LEASE, entered 1nto this /7w day of Yot Y, 1999, which 1s the date of this
Lease, by and between STEARNS & BAGLEY PLAZA ASSOCIATES,LLC, an Ohio hmited

jiabiitty corapany (heremafter referred to as “Landlord™), and FLEMING COMPANIES, INC , an
Oklahoma corporation (heremnafter referred to as “Tenant”)

WITNESSETH

1 DEFINITIONS

11  Leased Space That certain retail store building space which mcludes
approxmmately 34,000 ground floor square feet located on the Real Property and designated
as “Supermarket” on the Shopping Center drawing attached hereto as Exhibit “A” (the “Site
Plan”) together with any other space added to the Leased Space pursuant to Subparagraph

1 6 4, which Shopping Center 1s located on the Real Property
ﬁ’? 12 Real Property That certamn real property located in Olmsted Township,
4?? Ohio, more particularly described on Exibit “B” attached hereto
; 13  Shoppmg Center Allthe Real Property and improvements now or hereafter
: located on the Real Property known as Stearns & Bagley Plaza
2
s
; 14  Proportionate Share The term “Proportionate Share” shall mean a fraction
i (expressed as a percentage), the numerator of which 1s the area of the Leased Space, as
T shown on the Site Plan, together with any other space added to the Leased Space pursuant

to Subparagraph 6 4, and the denomnator of which 1s the leasable area of the Shopping
. Center as shown on the Site Plan Tenant’s mitial Proportionate Share shall be 57 46%,
subject to increase or reduction if the leasable area of the Shopping Center or Leased Space

mereases or decreases

. 2 PREMISES In consideration of the covenants and agreements heremafter set forth,
Landlord hereby leases to Tenant and Tenant hereby leases from Landlord, the Leased Space,
together with non-exclusive nights to the easements, entrances, parking areas, approaches and exits

appurtenant to the Leased Space

3 TERM The Imtia] Term of this Lease snau run and extend for ten (10) years
commencing July 12, 1999, (the “Commencement Date™) and expiring at 11 59 p m on July 11,
2009, uniess sooner terminated as heremn provided (the “Initial Term™)
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31 Renewal of Lease This Lease shall be extended automatically at the rental
set forth in Subparagraph 4 1 and otherwise under the same terms, conditions and covenants
' heremn contaimned for four (4) separate additional terms of five (5) years each (“Extended

Terms™), each Extended Term to begin at the expiration of the preceding Initial Term or
1 Extended Term, as the case may be, unless (1) Tenant 1s then 1n default 1n the performance

of any of 1ts obligations under thus Lease beyond any applicable cure period or (11) at least
six (6) months prior to the expiration of the then current Initial Term or Extended Term,
Tenant shall notify Landlord 1n writing that 1t intends not to renew the Lease

32  Environmental Report Expense On or within ten (10) days after the date
of this Lease, Landlord shall pay Tenant the sum of One Thousand Five Hundred Dollars
(81,500), representing the cost of Tenant’s consultant reviewing the studies and reports
provided pursuant to Subparagraph 5 10 12 If such amount 1s not timely paid as aforesaid,
Tenant shall have the night to deduct such amount from the rental due hereunder

4 RENTAL Tenant agrees to pay Landlord as rental for the Leased Space the
followmg

mOEWGA e e T

41 Mimnimum Rent An annual Mimmum Rent for the Leased Space m the
following amounts

T

411 Lease Years 1 through 5 Two Hundred Sixty Thousand Dollars
($260,000) per Lease Year, payable at the rate of Twenty-One Thousand Six
Hundred Sixty-Six and 67/100 Dollars (321,666 67) per month,

412 Lease Years 6 through 10 Two Hundred Seventy-Six Thousand Two
Hundred Fifty Dollars ($276,250) per Lease Year, payable at the rate of Twenty-
Three Thousand Twenty and 83/100 Dollars ($23,020 83) per month,

413 Fust Extended Term Two Hundred Ninety-Two Thousand Five
Hundred Dollars ($292,500) per Lease Year, payable at the rate of Twenty-Four
Thousand Three Hundred Seventy-Five Dollars ($24,375) per month,

414 Second Extended Term Three Hundred Eight Thousand Seven
Hundred Fifty Dollars (§308,750) per Lease Year, payable at the rate of Twenty-Five
Thousand Seven Hundred Twenty-Nine and 17/100 Dollars ($25,729 17) per month,

415 Thrd Extended Term Three Hundred Twenty-Five Thousana Douars

(8325,000) per Lease Year, payable at the rate of Twenty-Seven Thousand Eighty-
Three and 33/100 Dollars ($27,083 33) per month,
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416 Fourth Extended Term Three Hundred Forty-One Thousand Two
Hundred Fifty Dollars ($341,250) per Lease Year, payable at the rate of Twenty-

Eight Thousand Four Hundred Thirty-Seven and 50/100 Dollars ($28,437 50) per
month,

417 Payment of Minimum Rent Mimimum rent shall be payable in
advance without demand or offset except as allowed heremn beginming on the
Commencement Date and continuing thereafter on the first day of each calendar
month during the Imtial Term and any Extended Term (unless otherwise abated

pursuant to any provision of this Lease) Mimimum rent for any partial month shall
be prorated and paid on a per diem basis

418 Lease Year The term Lease Year shall mean the period of twelve
(12) consecutive months commencing with the Commencement Date and each
succeeding twelve (12) month period during the term of this Lease If mutually
agreed by Landlord and Tenant, “Lease Year” may mean a calendar year

5 LANDLORD’S COVENANTS AND REPRESENTATIONS In addition to all

other covenants and agreements by Landlord found in this Lease, Landlord hereby specifically
covenants and represents as follows

51 Zoning The Real Property 1s zoned “Local Business” under the applicable

zoning ordinances and such zoning 1s appropriate for the Shopping Center as presently
operated

511 Floodmg The floodplain status of the Real Property 1s as stated on
the survey described in Subparagraph 5 9

52  Quet Enjoyment Landlord has good and marketable indefeasible fee
simple title to the Real Property and warrants there are no encumbrances or hiens thereon
other than as set forth on attached Schedule 5 2 (the “Permutted Encumbrances™) Prior to
the date of this Lease, Landlord, at its expense, shall deliver to Tenant an ALTA commaitment
for Leasehold Title Insurance (“Commitment”), in the amount of Two Milhon Dollars
($2,000,000) and otherwise m form reasonably acceptable to Tenant covering Tenant’s
interest 1n the Shopping Center, which binds the title insurance company to issue on or
before the Commencement Date a leasehold title insurance policy to Tenant based on such
Commitment showing that Landlord has good and marketable indefeasible fee sumple title
to the Real Property, free and clear of any and all encumbrances or liens other than Pernutted
Encumbrances Landlord shall pay the premium for such title msurance policy If such
Commuitment contains any statements, requirements, exceptions or exclusions (“Defects’)
which are unacceptable to Tenant, as solely determined by Tenant, Tenant at its option may
(1) not execute this Lease, with no hability to Landlord, by wntten notice to Landlord or (11)
allow Landlord, at 1ts expense, to cure such Defects within a reasonable time period
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satisfactory to Tenant pursuant to a written extension Landlord has full authority to execute
thus Lease and further warrants to Tenant that 1t shall have, hold and enjoy the Leased Space
and 1ts nights hereunder during the term hereof, free from any mterference by Landlord or
any parties claiming by or through Landlord Landlord agrees to reasonably cooperate with
Tenant and jomn m a complamt, at Tenant’s expense, filed i a court, or with a law
enforcement agency to prohibit individuals who may be loitering, cruising, picketing,
handbilling or distributing hiterature, from interfering with Tenant’s conduct of business

Landlord warrants and represents that the Leased Space 1s and will be free from obnoxious
fumes, odors and unsamitary conditions other than as caused by Tenant, 1ts employees or
mvitees Landlord shall not permit the emanation of any undue noise, obnoxious fumes or

odors, or any other nuisance from any property or building adjacent to or near the Leased
Space, which 1s owned or controlled by Landlord

53  Use of Real Property The Real Property shall be used for the sole purpose
of promoting and operating a retail Shopping Center, and there shall be no buildings erected
on the Real Property except those shown on the Site Plan Subject to uses allowed under
those leases set forth on attached Schedule 5 3 (the “Existing Uses™), no portion of the Real
Property shall be used for a bowlng alley, skating rink, theater, cafeteria, bingo parlor, flea
market, bilhard parlor, night club, or any operation selling alcohol for on-site consumption,
a video arcade, physical fitness center or other place of recreation or amusement, auto service
station, medical center or climic, training or educational facility or any other non-retail use
(the “Restricted Uses™) unless designated on the Site Plan or approved 1n advance m writing
by Tenant In the case of any request for approval for the operation of any of the Restricted
Uses within that area shown on the Site Plan as “Protected Area,” Tenant’s consent may be
withheld by Tenant m 1ts sole discretion Otherwise, Tenant’s consent shall not be
unreasonably withheld, conditioned or delayed Landlord agrees 1t shall not amend any of
those leases described on Schedule 5 3 to allow any of the uses otherwise restricted by this
subparagraph Without limiting Tenant’s night to use the Leased Space as allowed by this
Lease, the foregoing restrictions shall not be construed to prohibit Tenant from subleasing
a portion of 1ts store to a video rental store, pharmacy, mn-store banking facility or any other
in-store department Nerther Landlord nor any affiliate or related party shall, directly or
indirectly, own, operate or grant any lease or permit any assignment or sublease for, a store
(or any portion of a store) in the Shopping Center or on any real estate owned by Landlord
and located within two (2) miles of the Shopping Center (the “Restricted Area’”) which
permuts the sale or offering for sale of groceres, mcludmg, without himitation, food products,
dry groceries, and other items typically and pnimarily sold in supermarkets, meats, poultry,
seafood, dairy products, fruits, vegetables or baked goods (the "Restricted Products™) The
foregomng will not prohubit the sale of Restricted Products by any business within the
Restricted Area if the Restricted Products are displayed for sale m an area not exceeding the
lesser of 1,500 square feet or 10% of the floor area of such business In the event of any
willful violation of the terms of this Subparagraph 5 3, by Landlord, which violation
Landlord fails to cure 1 accordance with Subparagraph 12 2, all rental obligations under this
Lease shall be abated during the period of such violation, and Tenant shall not be mn default
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for falure to pay any rental allocated to such period Landlord agrees that the foregoing use
restrictions will be mncluded m all conveyances, leases, subleases, licenses and assignments
. affecting the Real Property or withun the Restricted Area Concurrently with the execution
of this Lease, Landlord will execute and record in the real estate records of Cuyahoga
County, Ohio, a Declaration of Restrictions and Easements 1n substantially the form of
Exhibit “C” attached hereto on all property owned by Landlord within the Restricted Area

Landlord shall also record such Declaration against any property within the Restricted Area
acquired by Landlord after the date hereof

M
¢
Sy

54  SitePlan The Site Plan 1s an accurate representation of the Shopping Center
and the Leased Space and no changes shall be made to the Site Plan No building located
m the Shopping Center, other than the Leased Space, shall exceed one (1) story in height or
exceed the height of the Leased Space

55  Useof Common Areas of Shopping Center The access areas, parking area
and all common areas and facilities of the Shoppmg Center (“Common Areas”) shall remam
as shown on the Site Plan throughout the Imtial Term and any Extended Terms, and Tenant
and 1ts employees, agents, officers, mnvitees and customers shall have unrestricted access
thereto and to any additional access areas, parking areas and other common areas now or
hereafier located on the Real Property, in common only with other tenants of the Shopping
Center Without imiting the generality of the foregoing, Tenant specifically shall have the
right to locate vending machines on the sidewalks adjomning the Leased Space, use the
parking areas adjomning the Leased Space for seasonal promotions, and use the sidewalks
adjomning the Leased Space for the display and sale of merchandise, to the extent and only
to the extent such uses of Common Areas do not interfere with the use and enjoyment of the
Comirion Areas by other tenants and are 1n compliance with all applicable laws Landlord
represents and covenants that throughout the term of this Lease, the number, size and
configuration of striped parking spaces m the Shopping Center shall be as shown on the Site
Plan Such mmmum parking requirement shall be complhied with mn the event the Shopping
Cente; 1s expanded onto adjoming property No other parties shall be allowed access to,
from or across the Real Property or use of the parking lot shown on the Site Plan, or any
other parking lot hereafter added to the Real Property, without the prior written consent of
Tenant, which consent may be withheld until reciprocal access and parking agreements have
been effected mn a manner satisfactory to Tenant Landlord shall not change or reconfigure
the parking or access areas as shown on the Site Plan without Tenant’s prior written consent
Tenant’s consent to any proposed change or reconfiguration of the parking or access areas
within the Protected Area may be withheld in Tenant’s sole discretion Otherwise, Tenant’s
consent shall not be unreasonably withheld, conditioned or delayed Landlord shall keep the
parking lot lights and other Common Area hights on each day from dusk until at least one (1)
hour after Tenant closes for business (or continuously 1f Tenant 1s open for business twenty-

four (?4) hours a day), provided that the foregoing shall not be construed as grving Landlord
the night to govern Tenant’s business hours

PR
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56 Utihties Landlord, at its cost, shall furnish, install and maintain adequate
utility lmes and services to serve the Leased Space, which utilities shall be separately

metered to the Leased Space Tenant shall pay for the utility services which 1t uses at the
Leased Space

57 Comphiance With Laws Landlord represents and warrants to Tenant that,
to the best of its knowledge, the Shopping Center, including the Leased Space and all
Common Areas comphes n all matenal respects with all applicable federal, state and local
laws, ordinances and regulations, including without limitation, all building codes and The
Amernicans with Disabilities Act In addition, Landlord agrees to make, at Landlord’s cost
and expense, all necessary changes, additions, alterations and improvements to the Shopping
Center and appurtenances thereto, that may be required at any time during the term hereof
to make the Shopping Center and, except as set forth below, the Leased Space comply with
all laws, ordinances, rules and regulations of all duly constituted city, county, state or federal
authorities Tenant agrees to make, at its sole expense, any changes, additions, alterations
and mprovements to the Leased Space required at any time during the term hereof to make
the Leased Space comply with all applicable laws, ordinances and regulations due to
Tenant’s specific use of the Leased Space as a supermarket

58 Taxes At all imes during the term hereof, all ad valorem taxes, real estate
taxes and simular taxes, special assessments and any other taxes levied or assessed against
the Shopping Center or any part thereof by reason of the ownership thereof shall be paid and
discharged by Landlord before becoming delinquent Tenant shall pay to Landlord its
Proportionate Share of all such taxes that are due and payable dunng any calendar year
containing any portion of a Lease Year as provided herem  All such taxes for which Tenant
15 liable hereunder for the calendar years of commencement and termination of this Lease
shall be prorated from the Commencement Date and to the termination date of the term of
the Lease Such taxes shall be paid to Landlord within thirty (30) days after the calculation
of 1ts share of such taxes based on paid receipts for such taxes, which receipts shall be
delivered by Landlord to Tenant Thus Subparagraph 5 8 shall not be deemed or construed
to require Tenant to pay or discharge any tax which may be levied upon the income, profits
or business of Landlord or any personal property, franchise, mheritance or estate taxes which
may be levied against Landlord or any tax of the same nature as any tax heretofore
mentioned 1n this sentence, even though such taxes may become a hien agamnst the Real
Property Notwithstanding anything contained i this Subparagraph S 8 to the contrary,
Tenant shall have no obligation to pay any taxes under this Subparagraph 5 8 the statement
for which shall have been recerved by Tenant more than 180 days after the due date for such
taxes In regard to any special assessments or other taxes payable 1n mstallments Landlord
shall elect to pay such special assessments or taxes over the maximum allowable term

581 Special Assessments Notwithstanding the above Paragraph 5 §,
Tenant shall not be required to pay any portion of (1) any special assessments that
have been levied prior to the Commencement Date, or (11) any mstaliments of special
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assessments due and payable after the expiration of the term of this Lease In
addition, 1n the case of any special assessments payable only in a lump sum, Tenant
shall only be responsible for its Proportionate Share of the amount of such
assessment multiplied by a fraction, the numerator of which 1s the number of years
remarmng in the then current term of the Lease and the denominator of which 1s the
useful life of the improvement against which the special assessment 1s made Such

useful life shall be determined 1n accordance with generally accepted accounting
principles

582 Tax Dispute In the event Tenant disputes mn good faith the
computation or allocation of any taxes, Tenant shall have no obligation to pay such
taxes until such dispute 1s resolved unless required to do so by law or by any
mortgage affecting the Leased Space Landlord shall cooperate with Tenant in any
such dispute It 1s agreed, however, that Tenant, at its sole cost and expense, may
dispute and contest such taxes, mn 1ts name or m the name of Landlord, or in the name
of both, as 1t may deem appropriate At the conclusion of such contest, Tenant will
pay the charge contested to the extent 1t 1s held vahd, together with all attorney’s
fees, court costs, interest, penalties and other expenses relating thereto Should any
dispute result i a reduction or a refund of any taxes, Tenant shall first be entitled to
recelve its expenses mncurred m such contest and Tenant shall then be entitled to
recerve 1ts proportionate share of any refund

59  Survey Landlord agrees, at its expense, prior to the execution of this Lease,

to furnish Tenant a survey reasonably satisfactory to Tenant, showing a metes and bounds
(not a lot and block) legal description of the Real Property and the location of any nghts of
way, easements, encroachments or flood plains, if any, and the location of all buildings

malls,

stoiped parking, underground utility hines and storm water drainage systems or

floodplains, 1f any The legal description of the Real Property shall be in detail sufficient to
allow for the tracking of the boundary of the Real Property
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510 Responsibility for Hazardous Material and Underground Storage
Tanks

5101 Definitions As used n this paragraph, the following terms shall have
the following meanings

(a) “Hazardous Material” means any substance, material or waste which 1s
or at any time hereafter becomes regulated as “hazardous,” “toxic” or under any other
sumilar designation by any local, state, or federal government authority Such term
includes, without limitation, (1) asbestos (1) any petroleum products, (111) any
material, substance or waste defined as a “hazardous waste™ pursuant to Section 1004
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of the Resource Conservation and Recovery Act (42 U S C § 6901, et seq ), (1v) any
matenal, substance, or waste defined as a “hazardous substance” pursuant to Section
101 of the Comprehensive Environmental Response, Compensation and Liability Act
(42 USC § 9601, et seq ) or (v) any maternial, substance or waste defined as a

“regulated substance” pursuant to Subchapter IX of the Solid Waste Disposal Act (42
USC §6991, et seq)

(b) “Tenant Indemmfied Person” means Tenant, any sublessee holding an
interest 1 the Leased Space or any portion thereof, any director, officer, employee,
or agent of Tenant or of any such sublessee, and any person claiming under or
through Tenant or any such sublessee “Landlord Indemmfied Person” means
Landlord, any director, officer, employee or agent of Landlord, and any person
claiming under or through Landlord

5102 Representations and Warranties Landlord represents and warrants
to Tenant that to the best of 1ts knowledge and belief (1) no handhing, transportation,
storage, treatment or usage of Hazardous Matenal has occurred on the Real Property,
(11) no leak, spill, release, discharge, emission or disposal of any Hazardous Matenal
has occurred on or affected the Real Property, (111) the Real Property 1s free of any
Hazardous Matenial and will be free of any Hazardous Matenal throughout the term
of this Lease, and (1v) there are no underground storage tanks located on the Real
Property, and there will be no underground storage tanks located on the Real
Property during the term of this Lease Tenant represents and warrants to Landlord
that Tenant, 1n 1ts use of the Leased Space, shall comply with all local, state and
federal laws, rules and regulations governing environmental matters or otherwise
regulating the use and/or disposal of Hazardous Material The foregoing
representations and warranties shall survive the termination of this Lease

5103 Indemnification Landlord hereby agrees to indemnify, defend and
hold each Tenant Indemmified Person harmless from and against any and all loss,
cost, damage and expense that anises during or afier the term of this Lease as a result
of (1) the presence, suspected presence or release at any time of any Hazardous
Material 1n, on or from the Real Property, regardless of the source of such Hazardous
Matenal (except as set forth below), (11) the presence at any time of any underground
storage tank on the Real Property other than as installed any Tenant Indemmified
Person, or (111) the maccuracy or breach of any of its representations or warranties set
forth n thus Paragraph 5 10 Tenant hereby agrees to indemmify, defend and hold
each Landlord Indemnified Person harmless from and against any and all loss, costs,
damage and expense that arises during or after the term of this Lease as a result of
(1v) the presence, suspected presence or release at any time of any Hazardous
Matenal 1n, on or from the Real Property caused by any Tenant Indemnified Person,
(v) the maccuracy or breach of any of the representations or warranties of Tenant set
forth m this Paragraph 5 10 The costs covered by such indemnification include,

8-
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without himitation, costs incurred n the investigation of site conditions, fees of
attorneys, engineers and other consultants, costs and expenses mcurred by Landlord
or Tenant 1n exercising any of therr nghts under this Paragraph 510 and any

damages suffered as a result of any termination of this Lease 1n accordance with
Subparagraph 5 10 6 hereof

5104 Notices Landlord and Tenant agree to promptly notify the other in
the event such party becomes aware of the presence of any Hazardous Material or
any underground storage tank on the Real Property

5105 Development of Remedial Plan If, at any time dunng the term of
this Lease, Tenant becomes aware of the presence, suspected presence or release of

any Hazardous Matenal 1, on, or from the Real Property or becomes aware of any
pendency or threatened action by any federal, state or local governmental authority
with respect thereto, Tenant may so notify Landlord and request that Landlord
mnstitute remedial action Tenant and Landlord shall confer on what remedial action
may be appropnate and within a reasonable period of time under the circumstances
not exceeding minety (90) days of Landlord’s receipt of such notice, Landlord shall
deliver to Tenant a written plan describing in detail the proposed remedial action
If, at any time during the term of this Lease, Tenant becomes aware of any
underground storage tank located on the Real Property, Tenant may so notify
Landlord and request that Landlord institute remedial action Tenant and Landlord
shall confer on what remedial action may be appropriate, and within a reasonable
period of time under the circumstances not exceeding ninety (90) days of Landlord’s
receipt of such notice Landlord shall deliver to Tenant a written plan describing 1n
detail the remedial action which 1s necessary to (1) remove any nisk of any present or
future leakage of substances from the tank, and (11) eliminate the possibility that the
presence of such tank may, at anytime during the term of this Lease, pose a threat to
health or safety or may, at any time during the term of this Lease, require such
maintenance, repair or other work so as to interfere with the conduct of busiess 1n
the Leased Space Any plan developed pursuant to this subparagraph shall, without
limitation of the foregoing, cause the Real Property to comply i all material respects
with all apphcable federal, state and local laws, ordinances and regulations and shall
be sufficient to abate any pending or threatened action with respect to the Real
Property by any federal, state or local governmental authority

5106 Termination If Tenant reasonably determines that the actual
presence of Hazardous Material has had or may have a matenal adverse effect on the
business conducted from the Leased Space or that the implementation of a remedial
plan may have such an effect, Tenant may, by notice to Landlord within (20) days
of Tenant’s recerpt of such plan (or, if Landlord fails to provide such plan, within
(20) days of the expiration of the time for Landlord to provide such plan) terminate

9.
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this Lease, such termination to be effective as of the date to be specified in such
notice

510 7 Implementation of Plan Landlord will commence action necessary
to implement the plan and dihigently pursue such action to completion Except to the
extent caused by any Tenant Indemmified Person, any work required hereunder will
be at Landlord’s sole expense without any remmbursement from any Tenant
Indemnified Person and will be performed strictly in accordance with the plan and

in accordance with all applicable laws, ordinances and regulations goverming such
work

510 8 Performance by Tenant If Landlord fails to deliver a plan for
remedial action within the time prescribed above and Tenant does not terminate this
Lease, or if Landlord fails to undertake such work as 1s required hereunder and
diligently pursue such work to completion, Tenant may, but shall not be required to,
take such remedial action as it deems necessary and Landlord shall promptly
rexmburse Tenant for all costs incurred 1n such action

5109 Termmnation Notwithstanding any other provision herein, in the
event of any breach of Landlord’s representations and warranties set forth above or
in the event Landlord fails to undertake remedial or mamtenance work required of
1t hereunder and diligently pursue such work to completion, Tenant may, by notice
to Landlord, terminate this Lease as of the date to be specified mn such notice

51010 Offset Tenant shall be entitled to offset against rent payable
hereunder any loss, cost, damage or expense covered by the Landlord’s
indemmfication set forth n Subparagraph 5 10 3

51011 Nonexclusive Remedies Tenant shall be under no obhigation to
exercise any remedy which may be provided hereunder and no failure to exercise any
such remedy shall prejudice any other remedy available hereunder or under law The
remedies provided heremn shall not be considered exclusive or preclude any claim for
damages or any other remedy which may be available under this Lease or under law

51012 Environmental Studies and Reports Landlord represents to
Tenant that it has heretofore provided to Tenant full, accurate and complete copies
of any and all reports, studies, and other mformation 1 1ts possession relating to the
1ssue of the presence or suspected presence of any Hazardous Material on the Real
Property and agrees that 1t will, promptly following its receipt thereof, furnish to
Tenant full, accurate and complete copies of any such reports, studies and other
mformation hereafter obtained by Landlord Without limitation of the foregoing,
Landlord represents and warrants to Tenant that 1t has received and reviewed
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Tenant’s environmental site assessment guidelines and that 1t has provided Tenant
with an environmental report matenally complying with such guidelines

51013 Tenant’s Use Tenant shall not use the Leased Space for the
production, sale or storage of any Hazardous Matenals, shall not use any Hazardous
Maternals m the Leased Space, and shall not permut any Hazardous Matenals to be
disposed of from, m or on the Leased Space or the Shopping Center, unless said
Hazardous Matenals are of the type normally produced, sold, stored, used or
disposed of 1n connection with the ordinary course of Tenant’s business, and are
produced, sold, stored, used and disposed of 1n strict accordance with all such laws,

statutes, ordinances, codes, rules and regulations which are applicable to the Leased
Space

6 MAINTENANCE RESPONSIBILITY Landlord and Tenant shall have the
following responsibilities for maintenance of the Shopping Center

61 Mamtenance and Replacements by Landlord Landlord, at its sole cost
and expense and without charging Tenant any direct or indirect management fees or charges
of any nature whatsoever, shall keep 1n repair and shall replace as necessary all of the
exterior of the Leased Space and the Shopping Center, specifically mncluding, but not hmited
to, the roof, foundation, downspouts, gutters, sidewalks and walls, and shall be responsible
for all intenior and extenior repairs of a structural nature or arising out of structural defect, of
which plastered surfaces and floors shall be considered a part

Landlord shall also be responsible for all maimntenance of, and repairs and
replacements to, the Common Areas, including, without hmitation, the following keeping
the parking area repaired, adequately dramed, hghted to a mimmum level of five (5) foot
candles throughout the Common Areas, stnped, cleaned and free of all debris, 1ce, snow
and/or repaired and replaced as necessary and available at all times as a free parking lot for
all customers of the Shopping Center, keeping the landscaping on the Shopping Center and
all other Common Areas clean, lighted and 1n good repair, and keeping all sidewalks and
Common Areas clean and free of all debris, ice and snow Tenant shall be responsible for
its Proportionate Share of the following Common Area costs only (“Common Area
Maintenance Costs™) costs of cleaning, hghting, repairing and mamtaming (but not
replacing except as set forth herein) all common area improvements, (except to the extent
proceeds of msurance or condemnation awards or other remmbursements are available
therefor), snow removal, removal of litter, parking lot repaving and striping, replacing
parking hights and hght standards, landscaping (including any replacements), common area
Liability insurance, operating equipment rental and repairs and the cost of those utilities
servicing the Shopping Center Common Areas only which are not directly metered nto the
Leased Space and separately billed and paid for by Tenant pursuant to Subparagraph 6 6
hereof Common Area Mamtenance Costs shall be reasonable and shall not include (1) any
direct or indirect management or admimstrative fees or charges, (1) any charge for
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Landlord’s overhead or profit, (111) depreciation, (1v) employee benefits of maintenance
persorinel, (v) any environmental clean-up, (v1) any expenses related to off-site maintenance
or managenal personnel or facilities, or (vi1) any charge for any 1tem of equipment or any
repair or unprovement that 1s considered a capital expense under generally accepted
accounting principles Tenant’s Proportionate Share of Common Area Mamtenance Costs
shall be paid 1n monthly mstallments on the first (1st) day of each month, the amount to be
reasonably estimated by Landlord Within sixty (60) days following the end of the period
used by Landlord in estimating Landlord’s costs, Landlord shall furmish to Tenant a detailed
certified statement of the actual amount of such Common Area Mamntenance Costs for such
peniod supported by reasonably detatled statements, along with mvoices or such other
documentation supporting such costs as Tenant requests Within fifteen (15) days thereafter,
Tenant shall pay to Landlord or Landlord shall credit against Tenant’s next rent payment to
Tenant (or refund to Tenant 1f the Lease has termmated), as the case may be, the difference
between the estimated amounts paid by Tenant and the actual amount of Tenant’s Common
Area Maintenance Costs for such period as shown by such statement Notwithstanding
anything contamed in ttus Subparagraph 6 1 to the contrary, Tenant shall have no obligation
to make any such payment pursuant to this Subparagraph 6 1 the statement for which shall
have been received by Tenant more than one hundred eighty (180) days after the end of the
Lease Year Upon at least ten (10) days’ wrtten notice, Tenant, or 1ts duly authorized
representatives, shall have access to Landlord’s records regarding Common Area

Maintenance Costs at all reasonable times for the purpose of examining and, 1f Tenant so
elects, auditing the same

62 Mamntenance by Tenant Tenant, at its cost, shall keep the interior of the
Leased Space m good condition and repair, including plumbing, heating and air conditioning
umits exclusively serving the Leased Space, storefronts, windows and other glass, exterior
window and door frames and door closers, except for reasonable wear and tear, damage by
casualty, provided, that Tenant shall be entitled to all parts and service guaranties and any

warranties m effect on equipment which 1t 1s responsible for mamntamming under the terms
hereof

63  Remodehng at Tenant’s Expense During the term hereof, or any extension
thereof, Tenant and 1ts successors and assigns, shall have the right and the privilege to
perform nonstructural redecoration and remodeling to the mterior of the Leased Space from
time to time as it shall see fit and to imstall lights, partitions, fixtures, signs and other
improvements 1, upon and about the Leased Space as m Tenant’s judgment may be
necessary or desirable 1 the conduct of 1ts business and to change the same 1n 1ts sole
discretion Tenant shall also have the nght to construct structural improvements and
alterations to the Leased Space after obtamming Landlord’s prior written consent, which
consent shall not be unreasonably withheld, conditioned or delayed Any work performed
hereunder by Tenant shall be in accordance with all applicable laws, rules and regulations
and also 1n accordance with Subparagraph 20 10 hereof Tenant shall not be required to
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remove any such alterations or additions or to restore the Leased Space to 1ts original
condition at the termination of this Lease

64  Tenant’s Expansion and Right of First Refusal Tenant shall have the nght
to expand the Leased Space 1nto the expansion area set forth on the Site Plan (the “Expansion
Area”) at any time 1 Tenant’s sole discretion and without Landlord’s consent and at
Tenant’s sole cost and expense, provided that Tenant will provide Landlord with a full and
cornplete set of sepia and blue Iine design drawings, mncluding but not limited to, the
architectural, mechanical, electrical, plumbing, gas and sprinkler drawings regarding such
expansion Any work performed hereunder by Tenant shall be 1n accordance with all
apphicable laws, rules and regulations and also in accordance with Subparagraph 20 10
hereof Tenant shall not be required to remove any such addition or to restore the Leased
Space or Expansion Area to its original condition upon the termination of this Lease

In addition to the above, Tenant shall have the rnight to lease the space adjoining the
Leased Space on the opposite side from the Expansion Area at any time during the term of
this Lease that such space 1s not under lease to another tenant If such space becomes
available, Landlord shall so notify Tenant mn wniting and Tenant shall have thirty (30) days
after receipt of such notice to elect to lease such space at a rental rate per square foot equal
to the rate paid by the vacating tenant and otherwise on the same terms and conditions as
provided herem and coterminous with the term of thus Lease Tenant shall have the right, at
1ts cost, to alter such space so leased by Tenant 1n order to integrate the same as a part of the
Leased Space If Tenant does not elect to lease such space within the time allowed, Landlord

shall have the night to lease the same to a third party and any right of Tenant to lease such
space shall terminate until such time as such space 1s again vacant

65  Landlord’s Failure to Make Repairs If Tenant notifies Landlord in wniting
of any needed repaur(s) for which Landlord 1s responsible hereunder, Landlord shall
comnmence such repairs within ten (10) days from the date of said notice and diligently
pursue such repair(s) to completion In the event of emergency repairs (“emergency” bemng
defined as an imminent danger to Tenant, to Tenant’s property or to Tenant’s business or to
the general public), Tenant may immediately make such emergency repairs without written
notice to Landlord, so long as Tenant has used reasonable efforts to contact Landlord or
Landlord’s representatives by telephone at telephone numbers designated in writing by
Landlord Tenant shall have the night to make non-emergency repairs if Landlord has failed
to make such repairs or failed to commence and diligently pursue such repairs within ten (10)
days from the date of Tenant’s notice to Landlord (Landlord agrees that m the event
Landlord has not entered 1nto a contract to cause repairs to be made within ten (10) days
from the date of Tenant’s notice that thus shall be deemed to be a falure to commence and
diligently pursue a repair obligation to Landlord ) Upon Tenant’s completion of any of
Landlord’s repair obligations, Tenant shall send to Landiord statements setting forth the
reasonable cost of such repairs and Landlord shall pay said statement within thurty (30) days
after receipt of the same If Landlord fails to pay such statement within said tharty (30) day
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period, Tenant shall have the right to pay such statement and to deduct the amount of such
statement from the next following rental payment or payments and from any other amounts
due under this Lease plus eighteen percent (18%) interest thereon at an annual rate equal to
the prime rate of imterest published in the Wall Street Journal plus four percentage (4%)
points (the "Default Rate") until reimbursed 1n full

7 ADVERTISING SIGNS Tenant may erect 1ts standard signs on the exterior of its
Leased Space 1n a manner and location satisfactory to Tenant Should Landlord allow any other
tenants 1 the Shopping Center to erect signs 1n the parking area or other common areas, 1t shall also
allow Tenant the same privilege Tenant shall install its signs at 1ts own expense and may remove
them at the termination of this Lease Any damage to the building as a result of the removal of
Tenant’s signs shall be repaired at the expense of Tenant All signs nstalled by Tenant shall be
consistent with the overall appearance of the Shopping Center and in comphiance wath all apphicable

laws, rules and regulations Tenant shall be responsible for obtaining all required permuts for the
installation of any such signs

71  No Qther Signs on Leased Space Landlord shall not erect, nor permat to
be erected, any signs on the Leased Space other than those of Tenant

72 Shopping Center Sign Landlord agrees to furnish within the Shopping
Center one or more signs advertising the entire Shopping Center, and said signs shall be kept
in good order and reparr and lighted during the eveming hours of Tenant’s operation during
the Imtial Term and each Extended Term of thus Lease The cost of repairing and lighting
such sign shall be included in Common Area Maintenance Costs Landlord may not place
or permut to be placed on any such sign the names of other tenants m the Shopping Center
unless Tenant’s name 1s also placed thereon 1n a position and with lettering greater n size,
type and prominence to that of any other tenant

73  Special Sales Promotions Notwithstanding any provisions m this Lease to
the contrary, Tenant may, from time to time, place special sales promotion signs on the

parking area hight poles and may string pennants and streamers around the parking area in
that area shown on the Site Plan

8 EMINENT DOMAIN, RESTRICTION OF ACCESS. CASUALTY LOSS
Landlord and Tenant agree as follows

€1 Emment Domain Affecting Leased Space In the event any part of the
Leased Space should be taken by any public authonty under the power of eminent domain
or by transfer in hieu thereof, then the terms of thus Lease shall cease on that part on the date
of condemnation or transfer m hieu thereof, and the rent shall be paid up to that day, and from
that day the Minimum Rent shall be reduced 1n proportion to the amount of the Leased Space
taken, provided, however, that should five percent (5%) or more of the Leased Space be
taken by the power of eminent domain or by transfer in heu thereof, Landlord shall give
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Tenant immediate written notice thereof and Tenant shall have the option, to be exercised
within sixty (60) days after receipt of written notice, to cancel this Lease and declare the
same null and void effective on the date such option 1s exercised If Tenant should not elect
to cancel this Lease, Landlord shall, at its sole cost, build on the new building line a wall, or
front, similar to the one removed In the event any portion of the Shopping Center shall be
taken by any public authority under the power of emment domain or by transfer in heu
thereof, 1t 1s understood and agreed that Tenant shall share 1n the award of damages as the
parties may agree and, failling such agreement, as the disbursing court may determine,
¢ fuding, but not limited to, any award or payment made for damage to fixtures, equipment
and merchandise owned by Tenant (including costs of removal of same), loss of Tenant’s
busimess and moving expenses Tenant shall be entitled to apply to the condemmning authority
duectly for payments provided by the statutes, ordinances or rules of the condemnor for
moving, relocation and other losses anising from the taking

82  Emnent Domain Affecting Shopping Center and Parking Area In the
event (1) ten percent (10%) or more of the Shopping Center, (11) any portion of the parking
area shown on the Site Plan as “Protected Parking”, or (111) ten percent (10%) or more of any
other parking or common area of the Shopping Center should be taken by the power of
ermunent domamn or transfer 1n Ireu thereof, and, n the case of (1) and (11), Tenant’s business
n the Leased Space 1s adversely affected as a result, Landlord shall give Tenant immedtate
written notice thereof and Tenant shall have the option to cancel this Lease and declare the
same null and void effective thirty (30) days after such notice

83  Restriction of Access If any public roadway abutting the Shopping Center
1s not completed or closed so that access to the Leased Space 1s limited, restricted or
prohibited for a period 1n excess of thirty (30) days, rent payable hereunder shall abate
proportionately with the impact on Tenant’s business If such condition continues for at least
nine (9) months, Tenant shall have the option to termunate this Lease upon thirty (30) days’
prior written notice to Landlord

84  Destruction of Leased Space In the event less than twenty percent (20%)
of the floor area of the Leased Space should be rendered unusable (as reasonably determined
by Tenant) as a result of fire or other casualty, regardless of the cause, Landlord shall, at its
sole cost and expense, promptly, and 1 any event within sixty (60) days, commence to
rebuild or replace the same 1n as good condition as prior to such casualty, which rebuilding
or replacement shall be completed within six (6) months following such casualty In the
event twenty percent (20%) or more of the floor area of the Leased Space should be rendered
unusable (as reasonably determined by Tenant) as a result of fire or other casualty, regardless
of the cause, or if the Leased Space should be rendered untenable and unfit for occupancy,
Tenant may, at Tenant’s sole option, expressed to Landlord in writing within fifieen (15)
days of such occurrence, (1) requure Landlord to promptly, and in any event within thirty (30)
days of such notice from Tenant, commence to rebuild or replace the same as aforesaid,
which rebuilding and replacement shall be completed within nine (9) months followng such
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casualty, or (1) terminate this Lease, effective on the date of such casualty Monthly
Mimimum Rents shall abate proportionately to the loss of use during the period of repair
Landlord shall have no interest or claim to any portion of the proceeds of any msurance
carried by Tenant on Tenant’s personal property and shall have no obligation to rebuild or
replace any improvements constructed by Tenant Tenant shall have no interest i or claim

to any portion of the proceeds of any fire and extended mnsurance policy or policies carried
by Landlord

85 Destruction of Shoppmg Center In the event all or any part of the
Shoppmg Center (other than the Leased Space) should be destroyed partially or substantially
as a result of fire or other casualty, regardless of cause, and Landlord should fail to begin
restoration within two (2) months after the date of such destruction, or fail to have the same
fully repaired or rebuult to the condition existing before such damage withmn nine (9) months
from the date of such destruction, Landlord shall be 1n default, and Tenant shall have the
right, so long as this default shall continue, to discontinue the payment of Mmimum Rent
At any time after Mimmum Rent shall have been discontinued for sixty (60) days, and while

Landlord shall remain n default, Tenant may cancel this Lease by a thurty (30) day wntten
notice to Landlord

86 Destruction During Final Three Lease Years Anything herein contained
to the contrary notwithstandimng, 1f such damage, loss or destruction as described 1n the third
sentence of Subparagraph 8 4 or 8 5 shall take place during the final three (3) Lease Years,
Tenant shall have an option to declare this Lease ended and terminated, and notice of this
election shall be given in writing by Tenant to Landlord within thurty (30) days from the date
of such loss or destruction In addition, Landlord shall have an option to termnate this Lease
unless Tenant elects to extend the term hereof by exercising the next available option for an
Extended Term withm thirty (30) days following receipt of Landlord’s notice of 1ts mtention
to termmate this Lease Landlord’s notice of 1ts intention to terminate this Lease shall be

given, if at all, in wnting, to Tenant within thurty (30) days from the date of such loss or
destruction

9 FIRE AND CASUALTY INSURANCE

91 Landlord’s Insurance At all times during the term of this Lease, Landlord
shall nsure the Shopping Center against any loss or damage due to fire or other casualty or
occurrence m an amount sufficient to prevent any comsurance and 1n any event not less than
the Full Insurable Value of the Shopping Center as determined from time to titme Such
insurance shall be written by a financially responsible msurer duly authorized to do business
i the State of Omo Tenant shall pay to Landlord 1ts Proportionate Share of such premiums
as provided heremn All msurance premiums for which Tenant 1s liable hereunder for the
calendar years of commencement and termination of this Lease shall be prorated from the
commencement date and to the termination date of the term of the Lease Such msurance
premiums shall be paid to Landlord within thirty (30) days after Tenant’s receipt of paid

OBMKE\4374896 S ’16'




recelpts for such premiums, which receipts shall be obtained and delivered by Landlord
Notwithstanding anything contained in this Subparagraph 9 1 to the contrary, Tenant shall
have no obligation to pay any insurance premiums under this Subparagraph 9 1, the
statement for which shall have been received by Tenant more than one hundred eighty (180)
days after the insurance premiums shown on such statement have become due Landlord
shall provide Tenant with reasonably satisfactory evidence that 1ts insurance policy contains
an adequate waiver of subrogation clause 1n favor of Tenant In the event Tenant 1s able to
locate insurance coverage comparable to the msurance maintained by Landlord at a lower
rate than the rate charged by Landlord, Tenant shall provide to Landlord reasonable data

supporting the availability of such insurance and Tenant’s obligation under this subparagraph
shall be based upon such lower rate

911 Full Insurable Value The term Full Insurable Value shall mean
actual replacement cost (exclusive of the cost of excavation, foundations and footings
below the basement floor) without deduction for fiscal depreciation

912 Failure of L.andlord to Insure If Landlord shall fail, refuse or
neglect to obtain such insurance or to maintamn the same, and furnish Tenant with
proof of the same upon demand, Tenant shall have the nght to procure such
msurance and to deduct the cost thereof from any rental or other sums payable under
this Lease, and the amount thereof shall be payable to Tenant on demand together
with mterest at the Default Rate

913 Notice From Insurance Company The insurance company will
agree that Landlord and Tenant will be given ten (10) days advance written notice of
any cancellation or reduction of msurance under such policy and that copies of all

endorsements and notices 1ssued after the date of such policy will be forwarded to
Tenant

914 Other Tenants’ Uses Landlord agrees 1t shall not, and shall not
allow any other tenant(s) in the Shopping Center, to keep anything within therr leased
premises or in the Shopping Center, or use their leased premuses or the Shopping
Center for any purpose that will cause an increase i the insurance premium cost or

invalidate any insurance policy(s) carried on the Shopping Center or 1ts contents by
Landlord or Tenant

92 Tenant’s Insurance Tenant, at its own cost and expense, shall msure 1ts
fixtures, equpment and merchandise i the Leased Space agamst any loss or damage caused
by fire or other casualty or occurrence Such msurance shall be written by a financially
responsible msurer authorized to do business in the State of Oluo If Tenant so elects, Tenant
may self-insure the foregomng Tenant shall provide Landlord with satisfactory evidence that
1ts msurance policy contains an adequate waiver of subrogation clause in favor of Landlord
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93 Mutual Waiver Landlord and Tenant hereby waive any and all nights of
recovery against each other for any loss or damage to the Shopping Center, Leased Space or
the contents contained therein to the extent such loss or damage 1s or would be covered by
the insurance required to be carmied by each party hereunder, even 1if such coverage 1s not
actually mamtamed Such waiver shall also apply to the extent of any deductible maintained
by erther party under 1ts insurance policies It 1s understood that this waiver applies to any
loss or damage regardless of the cause, including, without hmitation, 1f caused by the
negligence of Landlord, Tenant or their respective employees, agents, assigns or sublessees

10 ASSIGNMENT., SUBLETTING AND DISCONTINUANCE OF OPERA-
TIONS

101 Assignment and Subletting Tenant shall have the nght to assign this Lease
or to sublease the Leased Space or any part thereof without the consent of Landlord,
provided that Tenant shall remain hiable hereunder unless specifically released by Landlord
Regardless of any assignment or subletting by Tenant, Landlord shall not change, modify or
amend this Lease without the prior written consent of Tenant

102 Discontinuance of Operations Tenant shall have the continuing night to
discontinue 1ts operations 1n the Leased Space without the consent of Landlord In the event
Tenant voluntarily discontinues 1ts operations 1n the Leased Space for a period of three (3)
consecutive months (other than for purposes of altering, remodeling or restoring the Leased
Space), Landlord shall thereafter have the nght to terminate thus Lease during the sixty (60)
day period immediately following such three (3) month penod by giving thirty (30) days
advance notice to Tenant No termmation of this Lease shall affect the obligations of either
party accrued prior to the date of termunation If Landlord does not so termnate this Lease
during such sixty (60) day period, Landlord’s nght to termmate this Lease shall be
extinguished until after any subsequent voluntary discontinuance of operations m the Leased
Space for a period of three (3) consecutive months Tenant shall not be deemed to have

discontinued 1ts operations n the Leased Space by virtue of assigning or subletting 1ts
mterest theremn

11 INDEMNITY AND PUBLIC LIABILITY INSURANCE Subject to the warver

of subrogation provisions of Paragraph 9, Landlord and Tenant shall provide the following
imdemmnification

111 Landlord’s Indemnmity Landlord agrees to defend and mdemmify and shall
hold Tenant harmless agamnst all claims, judgments, demands and expenses (including
reasonable attorneys’ fees) of any person or persons whomsoever on account of injuries or
accidents occurring 1n, on or about the Real Property or the Shopping Center as a result of
willfiil or negligent acts or omussions of Landlord, 1ts employees, agents or representatives,
and Landlord shall carry, at its expense (subject to reimbursement to the extent provided
under Subparagraph 6 1), public hability insurance on the Shopping Center stipulating himuts
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of not less than $3,000,000 for each occurrence for myury or death and $1,000,000 for
property damage Certificates of sush msurance shall be furnished to Tenant, and Landlord
shall have all such policies of insurance name Tenant as an additional insured

112 Tenant’s Indemnity Tenant agrees to defend and mndemmfy and shall hold
Landlord harmless aganst all claims, judgments, demands and expenses (including
reasonable attorneys’ fees) of any person or persons whomsoever on account of any injuries
or accidents occurning in the Leased Space as a result of willful or negligent acts or
omussions of Tenant, 1ts employees, agents or representatives, and Tenant shall carry public
liability msurance on the Leased Space stipulating limuts of not less than $3,000,000 for each
occurrence for ijury or death and $1,000,000 for property damage Certificates of such
msurance shall be furmsshed to Landlord, and Tenant shall have all such policies of msurance

name Landlord as an additional insured If Tenant so elects, Tenant may self-msure the
foregoing

12 DEFAULT

121 Tenant’s Default In the event Tenant should default in payment of rental,
Landlord shall give Tenant written notice of such default by certified mail, and Tenant shall
have ten (10) days from the date of recerving such notice to correct same Should Tenant fail
to correct such default 1n said ten (10) day period, Landlord may, m addition to all other
rights available to Landlord under the laws of the state in which the Real Property 1s located,
other than acceleration of future rent, which remedy shall not be available to Landlord,
terminate this Lease, or without termmating this Lease, re-enter the Leased Space by
summary proceedings or otherwise and dispossess Tenant accordingly In addition, in the
event of any such default by Tenant, all amounts owed to Landlord by Tenant shall bear
mterest at the Default Rate In the event Tenant should fail to comply with any other of its
obligations under this Lease, Landlord shall give Tenant written notice of such default by
certified mail Should such default continue to exist at the expiration of thirty (30) days from
the date of receipt of such notice, and Tenant 1s not then engaged 1n dihigent efforts to cure
such default, Landlord shall then give Tenant a second written notice by certified mail, and,
if such default 1s not cured within five (5) days from the receipt of such second notice,
Landlord may, mn addition to all other nghts available to Landlord under the laws of the state
in which the Real Property 1s located, other than acceleration of future rent, which remedy
shall not be available to Landlord, terminate this Lease, or without terminating this Lease,
re-enter the Leased Space by summary proceedings or otherwise and dispossess Tenant
accordmngly Notwithstanding the foregoing, Landlord shall not have the nght to repossess
the Leased Space 1n the event of a bona fide dispute regarding Tenant’s hability, if any, to
make repairs to the Leased Space until after such habihity has been finally judicially
deterrnined Should Tenant correct 1ts default within the time provided or correct such
defauit by action commenced during such time period and prudently pursued thereafter, then
Tenant’s rights hereunder shall be re-established as though said default had not occurred
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In the event of a default by Tenant, Landlord shall have the affirmative obligation to miugate
its damages to the fullest extent reasonably possible

122 Landlord’s Default Should Landlord default in fulfillment of any of 1ts
obligations under this Lease and fail to correct such default within thirty (30) days from
receipt of written notice from Tenant of such default and Landlord 1s not then engaged in
dihigent efforts to cure such default (except for fallure to make emergency repairs as set forth
in Subparagraph 6 5 hereof which shall not require thirty (30) days wrntten notice), Tenant,
at 1ts option, may (1) correct such default and deduct any and all reasonable cost as a result
of such correction, together with interest at the Default Rate, from rentals due or becoming
due until Tenant shall be rexmbursed 1n full for the reasonable cost of such correction, or (u1)
Tenant shall have the right, so long as default shall continue, to termnate this Lease In the
event of any dispute between the parties as to the nght of Tenant to such deduction as
provided above, Landlord covenants and agrees that Tenant will not be 1n default hereunder
unless Tenant shall fa1l to pay to Landlord the amount of any such deduction within ten (10)
days after receipt of notice by Tenant of a final and unappealable judgment with respect
thereto 1n favor of Landlord

13 REDELIVERY OF LEASED SPACE Tenant shall, at the termnation of this
Lease or any extension thereof, peacefully quit, surrender and deliver up to Landlord, 1ts successors
or assigns, the Leased Space 1n the condition required by Subparagraph 6 2, with the exception of
ordinary wear and tear, fire, the elements, civil not, war or other casualty In regard to such

redelivery, [enant shall not be required to restore or alter the Leased Space to allow for any
particular use

14 HOLDING OVER In the event Tenant should remain 1n possession of the Leased
Space after expiration of this Lease, without the execution of a new Lease, Tenant shall be deemed
to be occupying the Leased Space as a tenant from month to month, termunable upon sixty (60) days’
written notice by either party, subject to all the conditions, provisions and obligations of this Lease
msofar as the same are applicable to a month to month tenancy

15 REMOVALS BY TENANT Tenant shall have the nght at any time prior to or upon
termination or expiration of this Lease to remove any and all of 1ts merchandise, machinery,
equipment, counters, shelving, light fixtures, signs and other fixtures (regardless of the manner 1n
which any of said items have been attached or fastened to the Leased Space) which 1t owns and has
placed 1n, upon and about the Shopping Center, as well as any and all personal property located in
the Leased Space and owned by Tenant at such time Any damage resulting from such removal shall
be repaired at the expense of Tenant It 1s understood that a bona fide dispute between Landlord and
Tenant as to rental claimed to be due shall not operate to prevent removal of property by Tenant
pursuant to this paragraph, but 1n such event Tenant shall have the nght to remove the same as 1f no
rental were then due Landlord hereby waives all claims, nights, including without limitation
security mterests or any “Landlord’s Lien”, whether by statute or common law, in Tenant’s personal
property
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16 NOTICES All notices required under this Lease shall be given in writing, and shall
be deemed to be properly served if (1) sent by certified mail with return-receipt requested, or (11) sent
by receipted overmght delivery service, or (i1) personally delivered to the address heremafier
identified Except as heremn otherwise specifically provided to the contrary, the effective date of
such notice or exercise of any option shall be the three (3) days after the date which 1s stamped by
the United States Post Office Department on the envelope enclosing same, the date of the receipt for
the overnight delivery or the date on which personal delivery 1s made The parties hereto shall not

refuse to accept dehivery of said notices

161

Addresses Until changed by wntten notice from the appropniate party to the

other, the addresses of the parties are and shall be

LANDLORD

COPY TO

TENANT

COPY TO

162

STEARNS & BAGLEY PLAZA
ASSOCIATES, LLC

P O Box 38177

Olmsted Township, OH 44138
Attn Fred Shaker

Stephen P Owendoff, Esq
Hahn Loeser & Parks, LLP
3300 BP Tower Building
200 Public Square
Cleveland, OH 44114-2301

FLEMING COMPANIES, INC

6301 Waterford Boulevard

Oklahoma City, OK 73118

Attn Manager of Lease Admimistration

Fleming Companes, Inc

6301 Waterford Blvd

Oklahoma City, OK 73118
Attn Assistant General Counsel

Rental Payment Address Until appropnately changed by thurty (30) days

written notice to Tenant, rental payments hereunder shall be made to Landlord erther by mail

or otherwise as follows
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Landlord STEARNS & BAGLEY PLAZA
ASSOCIATES, LLC
P O Box 38177
Olmsted Township, OH 44138
Attn Fred C Shaker

In the event Tenant 1s notified that the rental payment address 1s changed i connection with
the transfer of any ownership interest in the Shopping Center, Tenant shall not be required
to comply with such notice unless the same 1s accompanied by evidence satisfactory to

Tenant of such change of ownership, and any payments made by Tenant prior to recerving
such satisfactory evidence shall be deemed properly paid

17 AUTHORITY Each party hereto affirms and states that 1t has full right and
authority to enter mto and perform this Lease

18 MEMORANDUM OF LEASE Landlord agrees that 1t will not record this Lease,
but contemporaneously herewith, will execute a Memorandum of Lease, i the form of Exhibit “D”
attached hereto, which will set forth a legal description of the Real Property, the term of the Lease
and any other provisions hereof as Tenant may request, and Tenant may, at 1ts option, record such

Memorandum of Lease 1n the real property records of the county in which the Real Property 1s
located

19 SUBORDINATION AND NON-DISTURBANCE Tenant agrees that it will
execute a Subordmation and Non-Disturbance Agreement 1n the form of Exhibit “E” attached hereto
which will subordinate Tenant’s interest hereunder to the interest of any mortgagee holding a
mortgage lien on the Shoppng Center, 1f the mortgagee requires such a subordination, provided,
however, such subordination shall be subject to the non-disturbance provisions contarned theremn
It 1s agreed that 1f Tenant shall incur any costs or expenses, including, but not limited to, attorneys’
fees, as a result of or ansig out of any demand by Landlord’s mortgagee for payment of rent under
any form of rental assignment executed by Landlord, which demand 1s then disputed by Landlord,
then Tenant shall have the right to offset against rent due hereunder the amount of any such costs
or expenses Tenant shall not be m default hereunder if (a) Tenant shall deposit any rent due
hereunder which 1s the subject of a dispute between the Landlord and Landlord’s mortgagee with
the court having junisdiction over the dispute and/or (b) Tenant shall withhold the rent due hereunder
pending receipt of a final, nonappealable order from a court of competent jurisdiction directing the
payment of such rent Prior to the execution of this Lease, Landlord shall provide to Tenant a fully
executed Non-Disturbance Agreement from each existing mortgagee of the Shopping Center, which
Non-Disturbance Agreement shall be in the form of Exhibit “F” attached hereto

20  MISCELLANEOUS

201 Modifications to Lease Landlord and Tenant agree that no alterations,
changes or modifications of this Lease shall be effective unless made 1n wnting and executed
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1n the same manner as 1s this present instrument and specifically agree that no verbal or oral
changes are effective

202 Partial Invahdity Should any clause or provision of this Lease be mnvalhd
or void for any reason, such invalid or void clause shall not affect the whole of this
instrument, but the balance of the provisions hereof shall remain 1n full force and effect

203 Descriptive Headings The descriptive headings of the paragraphs of this

Lease are for convenience only and shall not be used in the construction of the contents
hereof

204 Binding Effect It1sagreed between the parties hereto that all covenants and
undertakings contained 1n this Lease shall extend to and be binding upon the respective
successors and assigns of the parties hereto The covenants and agreements contained herein
shall run with the land and continue for the term of this Lease and any extension thereof

205 Non-Waiver Any assents, expressed or imphed, by Landlord or Tenant to
any breach of any specific covenant or condition herein contained shall not be construed as

an assent or waiver of any such covenant or condition generally, or of any subsequent breach
thereof

206 Tenant’s Use Tenant may use the Leased Space for any lawful retail
purpose

207 Choice ofLLaw This Lease shall be governed by and construed n accordance
with the laws of the State of Ohio

208 Remedies Cumulative No remedy conferred under this Lease shall be
exclusive of any other remedy, and each remedy shall be cumulative and 1 addrtion to every
other remedy provided or now or hereafter existing at law, 1n equity, heremn or otherwise
The election of any one or more remedies by a party hereto shall not be deemed, and shall
not constitute a warver of that party’s rnight to pursue any other available remedy or remedies

209 Multiple Ongmmals This Shopping Center Lease 1s executed simultaneously
in multiple onginals, each of which shall be deemed an onginal, without the production of
the other such oniginals

20 10 Mechanic’s or Materialmen’s Liens If any mechamc’s or materialmen’s
lien 1s filed aganst the Shopping Center or Leased Space by reason of any work, labor,
services or materials performed at or furmished on the Shopping Center or Leased Space at
the request of Landlord, Landlord shall cause the same to be discharged of record within
thirty (30) days by payment, bond, order of a court of competent jurisdiction, or otherwise,
but Landlord shall have the right to contest any and all such liens If any mechamc’s or
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materialmen’s lien 1s filed aganst the Leased Space by reason of any work, labor, services
or materials performed at or furmished on the Leased Space at the request of Tenant, Tenant
shall cause the same to be discharged of record within thirty (30) days by payment, bond,

order of a court of competent junisdiction, or otherwise, but Tenant shall have the right to
contest any and all such hiens

20 11 Entry by Landlord Landlord shall have the nght to enter the Leased Space
at anv reasonable time after reasonable notice for the purpose of inspecting the same or for
the purpose of performing any act that may be required of Landlord hereunder In addition,
during the last three (3) months of the term of this Lease, Landlord may enter the Leased
Space at all reasonable times after reasonable notice for the purpose of showing the same to

a prospective tenant No entry by Landlord shall matenally mterfere with the operation of
Tenant’s business in the Leased Space

20 12 Relationship of Parties Nothing contained herem shall be deemed or
construed to create a joint venture or partnership relationship between Landlord and Tenant

20 13 Submission of L.ease The submission of this Lease for examination does
not constitute a reservation of, or option for, the Leased Space, and this Lease shall become
effective only upon execution, delivery and receipt thereof by Landlord and Tenant

2014 Trash Removal Each tenant in the Shopping Center shall pay for the
removal of the trash generated by such tenant in the operation of 1ts business, and such cost
shall not be mcluded in Common Area Maintenance Costs Landlord shall ensure that all
such trash 1s secured in appropriate contamners behind the Shopping Center

2015 Additional Costs In the event that a request 1s made by or on behalf of
etther party hereto that the other review and execute any documents (such as estoppel
certificates or subordination agreements, but excluding the Construction Documents),
whether such documents are for the benefit of the party making such request, or are for the
benefit of a third party, the party making such request shall pay to the other all reasonable
counsel fees and other costs and expenses incurred by the reviewing party in connection
there with, not to exceed $500 1n any smgle event

20 16 Interpretation This Lease shall be mterpreted in a fair and impartial manner
without regard to such factors as the party that drafied thus Lease or the relative bargaiming
power of the parties

20 17 Rules and Regulations Tenant shall comply with all reasonable rules and
regulations governing the operation of the Shopping Center as reasonably promuigated by Landlord
from time to time, provided that such rules and regulations are uniformly enforced by Landlord
against all tenants of the Shopping Center and do not conflict with the terms of this Lease
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20 18 Contingency The effectiveness of this Lease 1s contingent upon the sale of
the current business operated n the Leased Space by Shaker’s Foods Inc to Hur Foods Inc and the
execution of a sublease for the Leased Space between Tenant and Hirr1 Foods Inc  If both of the
above conditions have not occurred by July 31, 1999, thus Lease shall be void and of no force or
effect
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IN WITNESS WHEREOF, Landlord and Tenant have executed and delivered this Lease

on the date first above written

LANDLORD

Signed in the Presence of

_jE§1:¥u£_g,_ C>’<:>La~ﬂ~£lfz3€

Print Name _Sre4enV # dwenpyee

/

Print Name <even/ A SRt/

TENANT

Signed in the Presence of

Print Name

Print Name

[SEAL]
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STEARNS & BAGLEY PLAZA
ASSOCIATES, LLC, an Ohio himited
hability company

By T:/@A (’C\CO/O.QL\

FEFO C SHAret, memierz

FLEMING COMPANIES, INC.,
An Oklahoma Corporation

By

Title




STATEOF __ OH(D )
) ss

COUNTY OF __CuimiosrA )

Personally came before me this _ 57 day of &’/ A 1999, the above-named /<60 <
SkArReX | rhem&e7_ of Steamns & Bagley Plaza Assocmtes LLC, known to me to be the
person who executed the foregomg instrument and acknowledged the same 1n his capacity on behalf

of the (.0m+242A/

i
Notary Public, State of _ C3#70

My commission

STEVW H SNEgQaﬁﬁggtété?rgs% At Law
;

My commusston has no explranon date
Section 14703 RC

STATE OF OKLAHOMA )
) ss
COUNTY OF OKLAHOMA )

Personally came before me this day of , 1999, the above-named

of Fleming Companies, Inc, known to me to be the person who
executed the foregomg instrument and acknowledged the same 1n his capacity on behalf of the
Corporation

Notary Public, State of Oklahoma

My commussion

(Notary Seal)
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EXHIBIT “A”

SHOPPING CENTER DRAWING

[To Be Attached]

A-1
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EXHIBIT “B”

SHOPPING CENTER LEGAL DESCRIPTION

Situated in the Township of Olmsted, County of Cuyahoga and State of
ohio, and known as being part of Original Lot No 9 in Tract No 2 of Olmsted
Township and being part of the land conveyed to Strike Zone Inc as recorded in

volume 87-1853 Page 36 of the Cuyahoga County Deed Records and the lands
conveyed to Stearns and Bagley Plaza Assoc

as recorded in Volume 85-2438,
pages 50 of Cuyahoga County Deed Records, said combined parcel being more
definitely described as follows

Beginning at a monument box found set in the centerline of Stearns Road,
south 0 deg 00°‘ 00* East, a distance of 3 03 feet from a p k nail set at the
intersection of the centerline of Stearns Road and
Road, thence North 0 deg 00’ 00* West,
centerline intersection, said poaint 1S
thence North 8% deg 28°

the centerline of Bagley
a distance of 3 03 feet to said
the principal place of Dbeginning,
30* East 1in the centerline of Bagley Road, a distance
of 717 72 feet to a p k nailed set in the Northeasterly corner of Parcel No 1
conveyed to S5Stearns and Bagley Plaza Assoc recorded aforesaid, thence South 0
deg 31’ 30" East in the Easterly line of said Parcel No 1 and Southerly
extension thereof, said line being the Westerly line of land conveyed to Thomas
M and Rose Marlene Rottel as recorded in Volume 11880, Page 263 of Cuyahoga

county Deed Records, a distance of 352 09 feet to a 5/8" rebar set, said line
passes through a 5/8* rebar set 30 00 feet Southerly from the centerline of
Bagley Road and a rebar found set 327 09 feet Southerly therefrom

89 deg 28° 30" West, a distance of 380 00 feet to a S/B" rebar set, thence
North 0 deg 31’ 30" West, a distance of 25 00 feet to a 5/8" rebar set in the
Southerly line of Parcel No 2 conveyed to Stearns and Bagley Plaza Aassoc
recorded as aforesaid, thence South 89 deg 28 30* West on the Southerly line
of said Parcel No 2, said line being the Northerly line of land conveyed to
Strike Zone [nc recorded as aforesaid, a distance of 340 47 feet to a point in
the centerline of Stearns Road, said line passes throguh a rebar found set
30 00 feet Easterly of the centerline of said rocad, thence North 0 deg 00’ 00"
West on the centerline of Stearns Road, a distance of 327.10 feet to the
principal place of beginning and passing through a monument box found set 131 (3
feet Southerly therefrom, surveyed by KS Associates,

Surveyors, 1irn November of 1998 by David L Elwell,
6333

thence South

Inc , Engineers and
Registered Surveyor No



EXHIBIT “C”
DECLARATION OF RESTRICTIONS AND EASEMENTS

KNOW ALL MEN BY THESE PRESENTS, THAT

WHEREAS, STEARNS & BAGLEY PLAZA ASSOCIATES, LLC (the “Grantor”) 1s the

owner of certain tracts of real property (together, the “Property”) located 1n Cuyahoga County, Ohio,
and described on Exhibit “B” attached hereto and incorporated herein, and

WHEREAS, the Grantor desires to msure that the Property will at all times 1n the future be
used as an inte grated retail shopping center, notwithstanding any future separation of title to portions

of the Property, and desires to establish certamn nghts to use and a plan for development of the
Property for such use

NOW THEREFORE, for the purpose of providing for the continued use of the Property as
a single ntegrated parcel of real estate for the mutual benefit of the Grantor, his legal representatives,
successors, assigns, fenants, customers, invitees, employees and mortgagees, for the purpose of
providing adequate financing for all phases of development of the Property, and 1n consideration of
other good and valuable consideration, the receipt of which 1s hereby acknowledged, the Grantor
does hereby, impose, establish and grant the restrictions, reservations, and easements heremafter set
forth on the Property Said restrictions, reservations, and easements shall constitute covenants
running with the land to benefit and burden all of the Property urrespective of the manner 1n which
title to the Pioperty may be subsequently divided Any person or persons, corporation, trust,
partnership or other legal entity whatsoever, hereafter becoming the owner either directly or
mdirectly through subsequent transfer or 1n any manner whatsoever of any portion of the Property

and all tenants, customers, mvitees, employees, and mortgagees shall take, hold and convey the same
subject to the following

1 The owner or owners of any portion or portions of the Property and their
respective heirs, successors, assigns, customers, mvitees, employees, mortgagees, tenants, and
tenants’ customers, mvitees, employees, servants and agents shall at all times have the right and
privilege of use, both pedestrian and vehicular, for the purpose of ingress, egress, passage and
parking 1, tc, upon and over any and all portions of the parking areas, dniveways, approaches,
entrances, sidewalks and other facilities providing ingress and egress (heremafter calied “Common
Areas”) substantially as the same are shown on the site plan attached hereto as Exhubit “A” (the “Site
Plan”) The owner or owners of any portions of the Property shall have the right at any time to
construct such permanent buildings as they may require on the portions of the Property owned by
them, which permanent buildings shall not be deemed to encroach on the easements created by this
mstrument, provided that (1) a paved service drive a mmimum of 30 feet in width shall at all times
be maintained to allow for circular traffic around the buildings to be constructed on the Property,
(1) all buildings shall be located as set forth on the Site Plan, (11) the owner of each portion of the
Property shall at all times mamtan the parking requirements set forth in paragraph 2 hereof, and (1v)
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the buildings on any portion of the Property defined as outlots and designated as such on the Site
Plan will comply with the requirements of paragraph 7 hereof

2 No owner of any portion of the Property shall at any time erect or permit to
be erected any s1gn, fence, wall, pole, pipe, post, structure or other facility so as to prevent the free
flow of traffic over and across the Common Areas maintained on the Property, provided that the
construction of permanent buildings referred to mn the preceding paragraph shall be permitted The
ratio of parking area to building space on each tract of the Property shall at all imes be maintained
at a level sufficient to meet the requirements of the Township of Olmsted, or other municipal or
governmental authonity having junisdiction, provided that notwithstanding lesser requirements of any
such governmental authority, the owner of each portion of the Property shall maintan those parking
spaces as shown on the Site Plan  All parking stalls located on the Property shall be sufficient width
for full sized American automobiles The owner of any portion of the Property shall continuously

mantamn parking areas, entries, exits and driveways and other Common Areas reasonably necessary
1n connection with such portion of the Property

3 No metered or other parking charge shall be assessed 1n connection with the
parking use on the Property
4 The owner of each portion of the Property (or the owner’s lessee under any

lease requirements with the owner) shall supervise, operate, manage, reparr, replace and maintain
all of the Comrnon Areas lying within 1ts particular portion Each owner shall restripe and replace
markings on the surface of the parking areas and driveways substantially 1n accordance with the plot
plan attached hereto, and shall place or replace adequate exit and entrance and other traffic control
signs to direct traffic in and out of the parking areas in each particular portion Each owner shall
mantamn all buildings, improvements, and utilities located upon its respective tract m sound

structural, operating conditions and shall maintain the exterior surfaces of such buildings 1n a state
of good repair

5 The owner or owners of any portion or portions of the Property and their
respective heirs, successors, assigns, tenants and mortgagees shall at ail imes have the nght and
privilege of use for the purpose of the construction of footings, foundations, supports and walls 1n,
to, upon, over and under those areas of the Property in which an improvement described on the Site

Plan abuts the boundary line of any other portion or portions of the Property, at locations mutually
acceptable to the owners of any other portion or portions of the Property

6 So long as FLEMING COMPANIES, INC (“Fleming”), its successors,
assigns or sublessees, 1s a tenant of the shopping center on the Property, subject to those leases
described on Schedule 6, no portion of the Property shall be used for or occupied by any business
which sells for groceries (including, without hmutation, food products, dry groceries, and other items
typically and primanly sold in supermarkets), meats, poultry, seafood, dairy products, fruits,
vegetables or baked goods (the "Restricted Products") without the written permission of Fleming,
its successors and assigns The foregoing shall not prohibit the sale of any Restricted Products by
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any business on the Property 1if such Restricted Products are displayed for sale m an area which does
not exceed the lesser of 1,500 square feet or 10% of the floor area of such business No building
constructed on any of the Property shall be used as a bowlng alley, skating rink, bingo or bilhard
parlor, mghiclub or any operation selling alcohol for on-site consumption, flea market, auto service
station, theatre, cafeternia, video arcade, physical fitness center or other place of recreation or
amusement, auto service station, medical center or clinic, traiming or educational facility or any other
non-retail use except as shown on the Site Plan and approved in advance by Fleming

7 No building erected on any portion of the Property defined as outlots and
designated on the Site Plan shall exceed 1 story or 18 feet in vertical height, and the gross square
footage of all buildings erected on any of such portions of the Property shall not exceed 25% of the

gross square footage of the land area of that portion of the Property on which such buildings are
erected

g The owner of each portion of the Property shall mamtam or cause to be
mamntained comprehensive public hability msurance, endorsed to cover personal iyjury and
contractual hability, covering the Common Areas, i1ssued by a company qualified to transact business
in the State of Ohio, 1n the mmimum amounts of (1) $3,000,000 for an accident affecting more than
one person 1n or resulting from one occurrence, and (1) $1,000,000 property damage for each
occurrence Each owner shall, upon request of any other owner, furmish certificates of such
msurance at any time during the term hereof Any policy required hereunder shall provide that such
policy shall not be cancelable without at least ten (10) days’ pnior wntten notice to each owner of
a portion of the Property Each owner of a portion of the Property shall indemnify and hold harmless
each other owner from and against all claims, actions, damages, liability and expenses mn connection
with bodily mjury, death or property damage ansmg out of accidents occurring on such owner’s
portion of the Property occasioned wholly or m part by any negligent act or omission of its
employees, agents or contractors The comprehensive public hability msurance furnished by each
owner shall mclude contractual hability coverage recogmzing such mdemmnity

9 The owner of each portion of the Property on which construction 1s being
performed shall not permit any mechanics’ or materiaimen’s liens, or other similar hiens, to stand
agamst or attach to any part of the Property The owner performing or causing to be performed such
construction may bond and contest the validity and amount of any such lien, but on final
determination of the validity and amount of the lien, such owner shall immediately pay any judgment
rendered, with all property costs and charges, and shall have the hen released at such owner’s
expense The owner performing or causing to be performed such construction shall mdemmfy,
defend and hold harmless each other owner and each other owner’s portion of the Property from all

loss, cost, damage, hiability and expense (including attorney’s fees)resulting from the assertion of
any such hens

10 The owner of each portion of the Property shall pay prior to the due date all
taxes and assessments, the payment of which would be secured by a lien upon any portion owned
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by such owner, and shall promptly, upon request of the owner of any other tract affected hereby,
furnish to such owner tax receipts evidencing such payment

11 In the event of any destruction of, or damage to any improvements upon any
portion of the Property, the owner of such portion of the Property shall at the owner’s option, erther
(1) cause such improvements to be repatred, reconstructed and restored as nearly as practicable to the
condition existing just prior to such damage or destruction, or (11) cause other improvements to be
constructed on the area covered by the destroyed or damaged improvements, which other
improvements are sirmilar to, compatible with and integrated with the remaining development, or (1)
cause the aiea covered by the destroyed or damaged improvements to be razed and the area then to
be, at the owner’s option, either (a) paved, marked, lighted and drained so as to provide additional
parking factlities for the remarning development, or (b) covered with suitable ground cover, or (1v)
cause any combination of the foregoing to occur; provided that notwithstanding anything contarned
1n this paragraph 11 to the contrary, the terms of the first mortgage covering such portion of the
Property shall govern the application of msurance proceeds which are recerved as a result of any
such destruction of or damage to improvements The provisions of this paragraph 11 are intended
to provide for obligations of owners of the various portions of the Property, therefore, the
requirements of any owner’s mortgagee and such owner’s lessee under the terms of the mortgages
or leases executed by such owner shall not be dimmished by the obligations of the owner created
hereunder, it being acknowledged by each owner that the obhigations of each owner hereunder shall
be n additton to and complementary to the requirements of any owner’s mortgagee or such owner’s
lessee under the terms of the mortgages or leases executed by each owner

12 Nothing heremn contamned shall be deemed to be a gift or dedication of any
portion of the Property to the general public or for any public use or purpose whatsoever

13 The restrictions hereby mmposed cannot be termunated, amended or changed
1n any manner without the express written consent of (1) all of the record owners of the Property,
(1) all mortgagees holding mortgages of record affecting any portion of the Property, and (111)
Fleming, provided that, 1f at any time Flemng, 1ts respective successors and assigns shall no longer

be a tenant n the improvements on the Property, its consent to a termination or modification of this
Agreement shall no longer be required

14 No partnership or joint venture 1s created by this mstrument, the Grantor 1s
imposing the easements and restrictions contamed herem on the Property for the purposes set forth
above to benefit Grantor, its legal representatives, successors, assigns, tenants, customers, invitees
employees and mortgagees which may now or hereafter hold hiens on the Property or any part hereof

15 In the event any portion of the Property 1s taken by condemnation proceedings
or by deed in heu thereof, the entire award or payment for such taking shall be the property of the
owner, mortgagees and tenants of the tract so taken, as their interest may appear, and the owners,
mortgagees and tenants of the balance of the Property shall have no claim or rnight to participate in
any such award or payment by virtue of this instrument
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16 If the owner of any portion of the Property shall default with respect to any
of 1ts obligations set forth heremn and such default shall continue for thirty (30) days after receipt of
written notice thereof from the owner or owners of any other portion of the Property, the other owner
or owners shall have the nght to cure such default and to be rexmbursed by the defaulting owner for
reasonable costs and expenses, including attorney’s fees, mcurred i connection with curing the
default, plus interest at the rate of eighteen percent (18%) per annum Such nght to retmbursement
shall be secured by a hen which 1s hereby created upon the portion of the Property owned by the
defaulting owner; provided that such hen shall be subordinate and inferior to any mortgage held by
an msurance company, bank, trust company, savings and loan association or pension or
profit-sharing trust secured by the portion of the Property owned by the defaulting owner

17 This agreement shall be construed according to the laws of the State of Ohio
If any clause or provision of this agreement 1s 1llegal, mnvalid or unenforceable then, and m that
event, 1t 1s the intention of the Grantor and that the remainder of this agreement shall not be affected
thereby and 1t 1s also the mtention of the Grantor that in hieu of each clause or provision that 1s
illegal, invalid or unenforceable there shall be added as part of this mstrument a clause or provision

as similar 1n terms to such 1llegal, mvalid or unenforceable clause or provision as may be possible
and be legal, valid and enforceable

IN WITNESS WHEREOF, the undersigned has executed this Agreement as of the day
of , 1999

GRANTOR STEARNS & BAGLEY PLAZA ASSOCIATES,
LLC, an Ohio limited liability company

Signed in the Presence of

By

Print Name

Print Name

STATE OF

N S N
[72]
[ 2]

COUNTY OF

Personally came before me this day of , 1999, the above-named
of Stearns & Bagley Plaza Associates, LLC, known to me to be the

QBMKE\437489€ & C-5



person who executed the foregomg nstrument and acknowledged the same n his capacity on behalf
of the

Notary Public, State of

My comnussion

(Notary Seal)

This mstrument was drafted by
and should be returned to

Michael D Zeka

Quarles & Brady, LLP

411 E Wisconsin Ave
Milwaukee, W1 53202-4497

QBMKE\4374896 S C'6




EXHIBIT B

Situated in the Township of Olmsted, County of Cuyahoga and State of
Ohic, and known as being part of Original Lot No 9 1in Tract No 2 of Olmsted
Township and being part of the land conveyed to Strike Zone Inc as recorded in
Volume 87-1853 Page 36 of the Cuyahoga County Deed Records and the lands
conveyed to Stearns and Bagley Plaza Assoc as recorded i1n Volume 85-2438,
rPages 50 of Cuyahoga County Deed Records said combined parcel being more
definitely described as follows

Beginning at a monument box found set in the centerline of Stearns
South 0 deg 00’ 00* East, a distance of 3 03 feet from a p k nail set at
intersection of the centerline of Stearns Road and
Road, thence North 0 deg 00’ 00" West,

centerline intersection, said point 215 the principal place of beginning

thence North 89 deg 28°' 30* East in the centerline of Bagley Road, a distance
of 717 72 feet to a p k nailed set in the Northeasterly corner of Parcel No 1
conveyed to Stearns and Bagley Plaza Assoc recorded aforesaid, thence South 0
deg 31 30" East in the Easterly line of said Parcel No 1 and Southerly
extension thereof, said line being the Westerly line of land conveyed o Thomas
M and Rose Marlene Rottel as recorded in Volume 11880, Page 263 of Cuyahoga

County Deed Records, a distance of 352 09 feet to a 5/8" rebar set, said 1line
passes through a 5/8" rebar set 30 00 feet Southerly from the centerline of
Bagley Road and a rebar found set 327 (09 feet Southerly therefrom thence South
89 deg 28‘ 30" West, a distance of 380 00 feet to a 5/8" rebar set, thence
North 0 deg 31’ 30" West, a distance of 25 00 feet to a 5/8" rebar set in the
Southerly line of Parcel No 2 conveyed to Stearns and Bagley Plaza Assoc

recorded as aforesaid, thence South 89 deg 28’ 30" West on the Southerly line
of sard Parcel No 2, said line being the Northerly line of land conveyed to
Strike Zone Inc recorded as aforesaid, a distance of 340 47 feet to a point in
the centerline of Stearns Road, said line passes throguh a rebar found set
30 00 feet Easterly of the centerline of said road, thence North 0 deg 00‘ 00*
West on the centerline of Stearns Road, a distance of 327 10 feet to the

princaipal place of beginning and passing through a monument box found set 3 03
feet Southerly therefrom, surveyed by KS Aassociates,

Surveyors, i1n November of 1998 by David L  Elwell,
6333

Road,

the
the centerline of Bagley

a distance of 3 03 feet to said

Inc , Engineers and
Registered Surveyor No
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EXHIBIT “D”

MEMORANDUM OF LEASE

THIS MEMORANDUM OF LEASE, entered 1nto this day of
, 1999, by and between STEARNS & BAGLEY PLAZA ASSOCIATES,

LLC having an address of P O Box 38177, Olmsted Township, Ohio 44138 (heretnafter referred
to as “Landlord”), and FLEMING COMPANIES, INC., an Oklahoma corporation, having an
address of 6 301 Waterford Boulevard, Oklahoma City, Oklahoma 73118 (heremafter referred to as
“Tenant”),

WITNESSETH

Upon commencement of the term of the Lease as hereinafier provided and n consideration
of the sum of TEN AND NO/100 DOLLARS ($10 00) and other good and valuable consideration,
the Landlord will demise, lease and let to the Tenant, certain improvements existing on the Real
Property located 1 the County of Cuyahoga, State of Ohio, more particularly described on Exhibit
“A” attached hereto (which improvements are more particularly described in the Lease heremafier
referenced), together with all the hereditaments, privileges, and appurtenances thereto belonging
(heremafter called the “Leased Space”)

The Leased Space will be leased for a term of ten (10) years, commencing July 12, 1999, and
Tenant shall have the option to extend the Lease for four (4) additional terms of five (5) years each,
with each extended term begmmnng at the expiration of the preceding term, as provided under the
terms and conditions of a certain Shopping Center Lease dated the date hereof, entered into by and
between Landlord and Tenant (herein called the “Lease™), at the rentals and subject to the terms,
covenants and conditions appearing in the said Lease between the parties hereto

The Lease further grants to Tenant certain easements and places certain use restrictions on
the real property on which the Leased Space 1s located

The terms, covenants and conditions of the Lease are incorporated heremn by reference with
the same force and effect as though fully set forth heremn

The purpose of this Memorandum of Lease 1s to give notice of the existence of such Lease,

and 1t 1s understood this Memorandum of Lease shall not change, modify or amend the aforesaid
Lease in any respect

QBMKE\4374896 S D-l
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IN WITNESS WHEREOF, the parties have executed this instrument as of the date first

above written
LANDLORD STEARNS & BAGLEY PLAZA
ASSOCIATES, LLC
Signed n the Presence of
By
Print Name
Print Name
TENANT FLEMING COMPANIES, INC ,
An Oklahoma Corporation
Signed 1 the Presence of
By
Print Name
Print Name
D-2
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STATE OF )
) ss
COUNTY OF )
Personally came before me this day of , 19, the above
named , known to me to be the person who executed the foregoing

mstrument and acknowledged the same

Print Name
Notary Public
County,
My Commuission
(Notary Seal)

QBMKE\437489¢ 5 D"3
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STATE OF )
) ss

COUNTY OF )

On thus day of , 19__, before me, a notary public 1n and for
said county, personally appeared , to me personally known, who
being by me duly sworn did say that he 1s the of Flemung Companies, Inc , that
the seal affixed to said mstrument 1s the seal of said Corporation and that said instrument was signed
and sealed on behalf of the said Corporation by authority of its Board of Directors, and the said

acknowledged the execution of said mstrument to be the voluntary

act and deed of said Corporation by 1t voluntanily executed

Print Name
Notary Public

County,

My Commussion

This document was drafted by and
after recording should be returned to

D4

QBMKE\ 4374896 &



T
i
4

i

treniy
]

EXHIBIT 4

Situated in the Township of Olmsted, County of Cuyahoga and State of
ohio, and known as being part ©of Original Lot No 9 in Tract No 2 of Olmsted
Township and being part of the land conveyed to Strike Zone Inc as recorded in
volume 87-1853 Page 36 of the Cuyvahoga County Deed Records and the lands
conveyed to Stearns and Bagley Plaza Assoc as recorded 1n Volume 85-2438,
pages 50 of Cuyahoga County Deed Records, said combined parcel being more
definitely described as follows

Beginning at a monument box found set in the centerline of Stearns
South 0 deg 00‘ 00" East, a distance of 3 03 feet from a p k nail set at the
intersection of the centerline of Stearns Road and the centerline of Bagley
Road, thence North 0 deg 00°' 00* West, a distance of 3 03 feet to said
centerline intersection, said point 1s the principal place of beginning,
thence North 89 deg 28‘ 30" East in the centerline of Bagley Road, a distance
of 717 72 feet to a p k nailed set in the Northeasterly corner of parcel No 1
conveyed to Stearns and Bagley Plaza Assoc recorded aforesaid, thence South 0
deg 31’ 30" East in the Easterly line of said Parcel No 1 and Southerly
extension thereof, said line being the Westerly line of land conveyed to Thomas
M and Rose Marlene Rottel as recorded in Volume 11880, Page 263 of Cuyahoga

Road,

county Deed Records, a distance of 352 09 feet to a 5/8" rebar set, said line
passes through a 5/8" rebar set 30 00 feet Southerly from the centerline of
Bagley Road and a rebar found set 327 09 feet Southerly therefrom, thence South
89 deg 28’ 30" West, a distance of 380 00 feet to a S/8" rebar set, thence
North 0 deg 31‘ 30° West, a distance of 25 00 feet to a 5/8" rebar set in the
Southerly line of Parcel No 2 conveyed to Stearns and Bagley Plaza Assoc

recorded as aforesaid, thence South 89 deg 28‘ 30" West on the Southerly 1line
of said Parcel No. 2, said line being the Northerly line of land conveyed to
Strike Zone Inc recorded as aforesaid, a distance of 340 47 feet to a2 point in
the centerline of Stearns Road, said line passes throguh a rebar found set
30 00 feet Easterly of the centerline of said rocad, thence North 0 deg 00’ 00°
West on the centerline of Stearns Road, a distance of 327 10 feet to the
principal place of beginning and passing through a monument box found set 3 03
feet Southerly therefrom, surveyed by XS Associates, Inc , Engineers and

Surveyors, 1in November of 1998 by David L Elwell, Registered Surveyor HNo
6333,



EXHIBIT “E”

SUBORDINATION AND NON-DISTURBANCE AGREEMENT

THIS AGREEMENT, made as of this day of , 19, by and
between (heremnafier referred to as the “Mortgagee™) and
FLEMING COMPANIES, INC, an Oklahoma corporation (heremafter referred to as the

“Tenant™),

WITNESSETH

WHEREAS, the Tenant has entered mto a certam Shoppmng Center Lease dated
, 19 (heremafter referred to as the “Lease”) with
(heremafier referred to as the “Landlord”), which Lease covers retail store space (heremafier referred
to as the “Leased Space”) m the shopping center known as which 1s
located on the Real Property more particularly described on Exhibit “A” attached hereto and
incorporated herein (heremnafter referred to as the “Property™), and

WHEREAS, the Lease 1s evidenced of record by 2 Memorandum of Lease recorded m Book

, at Page of the records of County, ,
and
WHEREAS, the Mortgagee 1s the holder of a certam dated
, 19__, executed by Landlord, covering the Property, and recorded 1n Book
, at Page of the records of County,

(heremafter referred to as the “Mortgage™), and

WHEREAS, the Mortgagee has agreed to the extension of credit secured by the Mortgage
provided that the Lease 1s subordmated to the hen of the Mortgage, and

WHEREAS, the Tenant desires to be assured of continued occupancy of the Leased Space
under the terms of said Lease and subject to the terms of the Mortgage, and

NOW, THEREFORE, 1n consideration of the premises and other valuable consideration, the
receipt of whuch 1s hereby acknowledged, 1t 1s agreed as follows

1 Said Lease 1s and shall be subject and subordinate to the Mortgage and the hien
thereof as 1t affects the Property of which the Leased Space forms a part, and 1o ail renewals,
modifications, consolidations, replacements and extensions of such Mortgage, as fully and as 1f the
Mortgage and all of 1ts renewals, modifications, consohidations, replacements and extensions had
been executed, delivered and recorded prior to execution of the Lease Notwithstanding the above

QBMKE\4374896 5 E-l
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subordination, Tenant’s exercise of 1ts nghts under the Lease shall not be prohibited by any contrary
terms of the Mortgage

2 In the event of foreclosure of the Mortgage, the Mortgagee thereunder will not join
the Tenant under said Lease i foreclosure proceedings so long as (a) the Tenant 1s not 1n default
under any of the terms, covenants or conditions of said Lease, or (b) 1f default shall exist, so long
as Tenant’s fime to cure such default has not expired

3 It 1s the express mtent of the parties hereto that a foreclosure of the Mortgage or the
exercise of any other remedies provided theremn, or provided 1n any other instrument securing the
indebtedness secured by the Mortgage, or the delivery of a deed to the Property 1n heu of foreclosure
shall not, of itself, result in the termination of the Lease, but any purchaser or other grantee upon
foreclosure of the Mortgage or conveyance 1 heu of foreclosure shall thereby automatically succeed
to the position of the Landlord under the Lease

4 If, by disposition, foreclosure or otherwise, the Mortgagee, 1ts successors or assigns,
or any purchaser at a foreclosure sale, or otherwise, shall come mto possession or become the owner
of the Property, such person shall succeed to the interest of the Landlord under said Lease, and the
Lease shall take effect as a lease of the Leased Space, together with all the rights and privileges
theremn contamned, between such person and the Tenant for the balance of the term of the Lease
between the Landlord and the Tenant, the Tenant agrees to attorn to and accept such person as
Landlord under said Lease, and to be bound by and to perform all the obligations imposed by said
Lease upon the Tenant theremn, and the Mortgagee, 1ts successors or assigns, or any purchaser at a
foreclosure sale or otherwise, will not disturb the possession of the Tenant, and will be bound by all
the obligations imposed by said Lease upon the Landlord therein

5 Upon the wrtten request of either Tenant or Mortgagee to the other given after a
foreclosure of the Mortgage or conveyance 1n heu of foreclosure, which covers the Leased Space,
the said parties agree to execute a Lease of the Leased Space upon the same terms and conditions
as said Leas¢ between the Landlord and the Tenant, which Lease shall cover any unexpired term of
said Lease existing prior to such foreclosure or conveyance 1n heu of foreclosure

6 This Agreement shall be binding upon and 1nure to the benefit of the parties hereto
and their respective successors and assigns

OBMKE\4374896 5 E-2
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IN WITNESS WHEREOF, the parties have caused this instrument to be executed as of the
date first above written

MORTGAGEE
A Corporation
By
, President
TENANT FLEMING COMPANIES, INC,
An Oklahoma Corporation
By
STATE OF )
) ss
COUNTY OF )
On this day of , 19__, before me, a notary public 1n and for
said county, personally appeared , to me personally known, who
being by me duly sworn did say that he 1s the of ,

that the seal affixed to said instrument 1s the seal of said Corporation and that said mstrument was
signed and sealed on behalf of the said Corporation by authority of 1ts Board of Directors, and the
said acknowledged the execution of said mstrument to be the

voluntary act and deed of said Corporation by 1t voluntarily executed

Print Name
Notary Public

County,

My Commission

OBMKE\43748%6 5 E‘3



i STATE OF )

o ) ss

5 COUNTYOF ____ )

i

:“ On this day of , 19__, before me, a notary pubiic 1n and for
?;‘ said county, personally appeared , to me personally known, who
L being by me duly sworn did say that he 1s the of Fleming Companies, Inc , that

the seal affixed to said mstrument 1s the seal of said Corporation and that said instrument was signed
and sealed on behalf of the said Corporation by authority of 1ts Board of Directors, and the said
acknowledged the execution of said mstrument to be the voluntary

act and deed of said Corporation by 1t voluntanly executed

i

.

4

e A

Print Name
Notary Public

County,

Wkrd i it g

My Commussion

This document was drafted by and
after recording should be returned to

o A ey
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EXHIBIT “g»

NON-DISTURBANCE AGREEMENT

THIS AGREEMENT, made as of this day of , 199, by and
between a corporation (heremafter referrcd to as the
“Mortgagee”), and FLEMING COMPANIES INC., an Oklahoma corporation (hereinafter referred
to as the “Tenant”™),

WITNESSETH

WHEREAS, the Tenant has entered mto a certain Shopping Center Lease dated
19__, (heremafier referred to as the “Lease”) with (heremnafter
referred to as the “Landlord”), which Lease covers retail store space (heremafter referred to as the
“Leased Space”) n the shopping center known as
which 1s located on the Real Property more particularly described on Exhibit “A” attached hereto
and ncorporated heremn (heremnafter referred to as the “Property”), and

WHEREAS, the Lease 1s evidenced of record by a Memorandum of Lease recorded i Book

_, atPage of the records of County, ,
and
WHEREAS, the Mortgagee 1s the holder of a certam , dated
, 19, executed by Landlord, covering the Property, and recorded in Book
, at Page of the records of County,

(heremafter referred to as the “Mortgage™), and

WHEREAS, the Tenant desires to be assured of continued occupancy of the Leased Space
under the terms of said Lease,

NOW, THEREFORE, 1n consideration of the premises and other valuable consideration, the
receipt of which 1s hereby acknowledged, 1t 1s agreed as follows

1 In the event of a foreclosure of the Mortgage, the Mortgagee thereunder will not join
the Tenant i foreclosure proceedings so long as the Tenant 15 not m default under any of the terms,
covenants or conditions of said Lease, or, 1f default shall exist, so long as Tenant’s time to cure such

default has not expired

2 The terms of the Lease shall not be terminated or modified in any respect whatsoever
nor shall the nghts of the Tenant thereunder or the occupancy of the Leased Space thereby demised
be affected 1n any way by reason of the Mortgage or any foreclosure action or other proceeding that
may be nstituted m connection therewith, provided the Tenant 1s not 1n default under any of the
F-1
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terms, covenants or conditions of the Lease, or if a default shall exist, the applicable cure penod
provided for in the Lease has not expired

3 It 1s the express intent of the parties hereto that a foreclosure of the Mortgage or the
exercise of any other remedies provided therein, or provided in any other instrument securing the
mdebtedness se.cured by the Mortgage, or the delivery of a deed to the Property i lieu of foreclosure
shall not, of 1tself, result in the termination of the Lease, but any purchaser or other grantee upon
foreclosure of the Mortgage of conveyance 1n hieu of foreclosure shall thereby automatically succeed
to the position of the Landlord under the Lease

4 If, by disposition, foreclosure or otherwise, the Mortgagee, 1ts successors or assigns,
or any purchaser at a foreclosure sale, or otherwise, shall come mto possession or become the owner
of the Property, such person shall succeed to the mnterest of the Landlord under said Lease, and the
Lease shall take effect as a lease of the Leased Space, together with all the nghts and privileges
therein contained, between such person and the Tenant for the balance of the term of the Lease
between the Landlord and the Tenant, the Tenant agrees to attorn to and accept such person as
Landlord under said Lease, and to be bound by and to perform all the obhigations imposed by said
Lease upon the Tenant therein, and the Mortgagee, 1ts successors or assigns, or any purchaser at a
foreclosure sale or otherwise, will not disturb the possession of the Tenant, and will be bound by all
the obligations imposed by said Lease upon the Landlord therein

5 Upon the written request of either Tenant or Mortgagee to the other given after a
foreclosure of the Mortgage or conveyance 1n lieu of foreclosure, which covers the Leased Space,
the said parties agree to execute a Lease of the Leased Space upon the same terms and conditions
as said Lease between the Landlord and the Tenant, which Lease shall cover any unexpired term of
said Lease existing prior to such foreclosure of conveyance 1n lieu of foreclosure

6 This Agreement shall be binding upon and 1nure to the benefit of the parties hereto
and their respective successors and assigns
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IN WITNESS WHEREOF, the parties have caused this mstrument to be executed as of the
date first above written

MORTGAGEE
A Corporation
By
, President
TENANT FLEMING COMPANIES, INC.,,
An Oklahoma Corporation
By
STATE OF )
) ss
COUNTY OF )
On thus day of , 19__, before me, a notary public in and for
said county, personally appeared , to me personally known, who
bemg by me duly sworn did say that he 1s the of ,

that the seal affixed to said instrument 1s the seal of said Corporation and that said instrument was
signed and sealed on behalf of the said Corporation by authonty of 1ts Board of Directors, and the
said acknowledged the execution of said mstrument to be the
voluntary act and deed of said Corporation by 1t voluntanly executed

Prmt Name
Notary Public

County,

My Commuission

QBMKE\4374896 5
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STATE OF )
) ss
COUNTY OF __ )
On thus day of , 19, before me, a notary public in and for
said county, personally appeared , to me personally known, who
bemng by me duly sworn did say that he 1s the of Fleming Companies, Inc , that

the seal affixed to said instrument 1s the seal of said Corporation and that said mstrument was signed
and sealed on behalf of the said Corporation by authonty of its Board of Directors, and the said
acknowledged the execution of said instrument to be the voluntary
act and deed of said Corporation by 1t voluntarily executed

Print Name
Notary Public

County,

My Commission

This document was drafted by and
after recording should be returned to
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