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ATTACHMENT TO PROOF OF CLAIM OF
MORGAN STANLEY & CO. INCORPORATED

1 On Apnl 1, 2003 (the “Petitron, Date™), Flerung Companes Inc
(“Fleming™) and certam of 1ts debtor affiliates, mcluding Ramnbow Food Group, Inc
(“Rammbow,” together with Flenning, the “Debtors™) filed voluntary petttions for relief
under chapter 11 of the Bankruptcy Code The Debtors® cases are being jomtly
admmstered for procedural purposes only The Debtor continues to operate 1ts business
and manage 1ts assets and properties as a debtor i possession pursuant to sections 1107
(a) and 1108 of the Bankruptcy Code
Morgan Stanley’s Engagement

2 Pursuant to an engagement letter dated March 10, 2000 (the
“March 2000 Letter”) Fleming retained Morgan Stanley & Co Incorporated (“Morgan
Stanley” or the “Claimant”) (together with Fleming, the “Parties”) to provide 1t with
certain advisory and investment banking services in connection with a proposed
divestiture of certam of 1ts retail and wholesale grocery divisions (includmg Rambow)
The terms and scope of the engagement are detailed 1n the March 2000 Letter, 2 copy of
which 1s attached hereto as Exhibat A

3 Commencmg with 1ts engagement, Morgan Stanley worked
assiduously on Flemmng’s behalf During that time, Morgan Stanley brought a number of
strategic alternatives to Fleming, its efforts culminating with Fleming’s sale of certain of
1ts reta] operattons to multiple mdependent buyers m early 2001 For 1ts efforts and i
accordance with the March 2000 Letter, Morgan Stanley was entitled 1o and sent an

invoice, dated March 27, 2001, to Fleming 1n the amount of $4,096,949 68



4 Subsequent 1o Morgan Stanley’s imtial sale efforts, the Parties
entered 1nto that certain letter agreement dated September 25, 2001 (the “September 2001
Letter”, attached hereto as Exlubit B) Pursuant to the terms of the September 2001
Letter, Fleming agreed to immediately pay Morgan Stanley $2,096,949 68 of the
$4,096,949 68 owed to 1t and Morgan Stanley agreed to reduce and amend the
compensation terms set forth i the March 2000 Letter to forgive $1 million m earned
fees and to defer $1 oulhon of actual fees owed (less certain Credits, as defined theren)
until March 31, 2003

5. Accordingly, as of the Petitton Date, Fleming was hable to Morgan
Stanley for at Jeast $1 million plus expenses The actual amount of Morgan Stanley’s
¢laum has not been determuined as of the bar date.

6 Claxmant has filed this Proof of Claim under compulsion of the bar
date established 1n this chapter 11 case and to protect the Claxmant from forferture of 1ts
clamms against the Debtor by reason of such bar date Claimant reserves the right to
amend and/or supplement this Proof of Claim at any time, including after any bar date, m
any manger, including, but not liumited to, for purposes of fixing the amount of the clamm
described above together with mterest, fees and expenses due Claunant, ncluding interest
that may be due Claimant for periods following the Petition Date, and/or to file additional
proofs of claim for any additional claim which may be based on the same or additional
documents or grounds of hability

7 The filing of this Proof of Claim 1s not and shall not be deemed or
construed as (a) a waiver or release of Claimant’s rnights against any person, entity, or

property, or a warver of the right to compel the Debtor to return property of Claxmant



currently in the possession of the Debtor, (b) a consent by Clarmant to the junisdichion of
this Court or any other court with respect to proceedings, 1f any, comienced in any case
against or otherwise mnvolving Claimant, (c) a warver or release of Claimant’s right to
trial by jury m this Court or any other court in any proceeding as to any and all matters so
triable herem, whether or not the same be designated legal or private rights or 1n any case,
controversy, or proceeding related hereto, notwithstanding the designation or not of such
matters as “core proceedings” pursnant to 28 U S C § 157(b)(2), and whether such jury
trial rght is pursuant to statute or the Umited States Constitution, (d) 4 consent by
Claimant to a Jury trial in this Cowrt or any other court m any proceeding as to any and all
matters so tnable herein or 1 any case, controversy, or proceeding related hereto,
pursuant to 28 U S C. § 157(e) or otherwise; () a waiver or release of Claimant’s right to
have any and all fina] orders m any and all non-core matters or proceedings entered only
after de novo review by a United States District Court Judge, (f) a waiver of the right to
move to withdraw the reference with respect to the subject matter of this Proof of Claim,
any objection thereto or other proceeding which may be commenced 1n this case against
or otherwise mvolving Claimant, or (g) an election of remedies

8 All notices regarding this Proof of Claim should be sent to Morgan
Stanley & Co Incorporated, 1585 Broadway, New York, New York 10036 Attention
Amy Kum, with a copy to Paul, Weiss, Rifkind, Wharton & Garmrison LLP, 1285 Avenue

of the Amenicas, New York, New York 10019-6064, Attention Jeffrey D. Saferstein
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1585 Broddwsy
New Yark, NY 10038

gl 217 761 4000

Morgan Staniav

Septemioer 25, 2001

M. Neal Rider

Execative Viee President and Cluef Fipanea] Officer
Flemmg Cormpanies, loc

1945 Lekepointe Drive

Lewsville, Texas 75057

Dear Neal:

Pursuant to our yecent diseussions, this Ietter confirms the terms undex winch Morgan Stanley & Co.
Tncorparated (“Margan Stanley™) agress b amend the fee amanpements set forth in the engagement letter datad
March 18, 2000 ¢the “Lenee”) between Metgan Stanlsy And Fleming Copapames, Ine. (“Fleming™) and
pursuant o which an mvoice was 1ssusd (No. M9122) dawed March 27, 2001 {the “Tnvinez")

Flering agrees to pay immediately 20 Morgan Stanlsy $2,000,000 plus expenses a8 set out in the Invoice
(52,096,949 68 {n toml) Morgan Scanley agrees w formve $1,000,000 of the emount of the rvoice and egress
to i deferral of $1,000,000 of the memaimng paymeot dae under the Invoyse unt] Marsh 31, 2003 (the
“Deferral™), subject to adjustment a3 degerbed below  The Daferral shall be reduced by an amount equal 1o
25% of sny fees of commusstons pald by Flaming to Morgan Stanisy between the date of this Jetter and March
31, 2003 (the "Crecit™ On March 31, 2003 the amount of the Deferral less the Crodi, 1o the extent such
amoumt exceeds SO, will become rmmediately payable aud s to be paid by Flaming by ware transfer

The remsder of the Latrer will remain i full farce and effect meluding but not linuted to the wdemmficanon
PLYVISIons. ,

Jf the terms of this letter az& satisfactory, kundly $1gn the enclosed wogy and retixm it to us.

We look forveard t0 continaing our week with Flemung,

Accoptud:

FLEMING COMPANIES, INC,
By:
Title:
Dare:
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