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In re Fleming Companies, Inc
United States Bankruptcy Court for the District of Delaware
No 03-10945(MFW)

Attachment to Proof of Claim of Catellus Commercial 1, LLC

Attached are calculations of the rejection damages claim of Catellus
Commercial 1, LLC, for 1ts lease to The Fleming Companies, Inc , of premises at
1990 West Orange Grove Road, Tucson, Arizona, which Lease was rejected by
order of the Court as of June 30, 2003 A copy of the Lease 1s also attached



Rejection Da lculation Under 11 U S C Section 502

Total remaining rent due during lease term $11639,749 00
15% $ 1745962 35
Rent due durng next three years $ 1,73378394
Sectlon 502(b)(6) rejection damages claim $ 1,733,783 94
Calcufation of secured (setoff right) portion
CAM $ 5574 49
Expense reimbursement under lease section 4 3 $ 51242 00
Total setoff nght $ 56,816.49
Total secured rejection damages claim $ 56,816 49
Total unsecured rejection damages claim $ 1,676,967 45

Total rejection damages claim $ 1,733,783 94



Fleming Foods claim calculations

Filing Date 01-Apr-03
Rejection Date 30-Jun-03
Lease Commencement 07-Apr-02
Lease Explration 30-Apr-22
# Month Year Rent CAM Tax Ins Notes |
1 Apni 2003 42,061 14 3,307 47 0 132207
2 May 2003 4206114 3,307 47 0 1,322 07
3 June 2003 4206114 3,307 47 0 1,322 07
property tax actual for 1/1/03 - 6/30/03 not
billed to tenant prior to rejection date - not
4 July 2003 4208114 3,307 47 8,560 24 1,322 07 billable untd 7/1/03
§ August 2003 42 061 14 3307 47 000 132207
6 September 2003 4206114 330747 000 1,32207 {
7 October 2003 42,061 14 3307 47 000 132207
8 November 2003 42,061 14 3307 47 000 1,322 07
9 December 2003 42 061 14 3307 47 000 132207
estimated taxes due from 8/1/03 - 12/31/03 =
10 January 2004 42,061 14 3,307 47 8,73144 1322 07 actual of 6/30/03 plus 2%
11 February 2004 42,061 14 3,307 47 000 1,322 07
12 March 2004 4206114 330747 000 132207
13 April 2004 42,061 14 3,307 47 000 132207
14 May 2004 42,061 14 3,307 47 000 1,322 07
15 June 2004 42 061 14 3,307 47 000 1,322 07
estimated 2nd half to be billed for 1/3/04 -
16 July 2004 42,061 14 3,307 47 873144 1 322 07 6/30/04 taxes
17 August 2004 42,061 14 3,307 47 000 1,322 07
18 September 2004 4206114 3,307 47 000 1,322 07
19 October 2004 42 061 14 3,307 47 000 132207
20 November 2004 4206114 3,307 47 000 132207
21 December 2004 42,06114 330747 000 132207
22 Janvary 2005 42,061 14 3,307 47 8,906 07 1,322 07 est 1st half taxes
23 February 2005 42,061 14 3 307 47 000 1,322 07
24 March 2005 42,061 14 3,307 47 000 132207
25 April 2005 42,061 14 330747 000 132207
26 May 2005 4206114 3307 47 000 132207
27 June 2005 42,061 14 3,307 47 000 132207
28 July 2005 42,061 14 3,307 47 8906 07 1322 07 est 2nd half taxes
29 August 2005 42 061 14 3307 47 000 1,322 07
30 September 2005 42,061 14 3,307 47 000 1,322 07
31 October 2005 42,061 14 3,307 47 000 1,322 07
32 November 2005 42,061 14 3,307 47 000 1,322 07
33 December 2005 42 061 14 3307 47 908419 1,322 07 est 1st haif taxes
34 January 2006 4206114  3,30747 000 1,322 07
35 February 2006 4206114 3,307 47 000 1,322 07
36 March 2006 42,061 14 3,307 47 000 1,322 07
SUBTOTAL 3 yrs 1,514,201 04 119,068 92 52919468 47,594 52 1,733,783 94
Calculation of subsequent amounts on an annual basis
taxes assumed 2nd half/1st half @ 2%
4/1/06 - 3/31/107 50473368 4048343 18,350 06 16 182 14 increase each year
4/1/07 - 3/31/08 51647662 4129310 18717 06 16 505 78 1st base rent increase off 5/1/07
4/1/08 - 3/31/09 517,544 16 4211896 19 091 40 16,835 90
4/1/09 - 3/31/10 517,544 16 42,961 34 1947323 17 17261
4110 - 3/31/41 51754416 4382057 1986270 17,616 07
4/111 - 3/3112 517,544 16 44,696 98 20,25995 17,866 39
4/1/12 - 3/3113 529,287 10 45,590 92 20,66515 18,223 71 2nd base rent increase eff 5/1/12
411113 - 3131114 530,354 64 46,502 74 21,07845 18,588 19
41114 - 3/31/15 530,35464 47,43279 21 500 02 18 959 95
411/15 - 3/31/16 630,354 64 4838145 21930 02 19,332 15
41116 - 313117 530,354 64 4934908 2236862 1972593
4117 - 3/31/18 541,35464 5033606 22,815 99 20,120 45 final rent increase eff 5/1/17



4/1/18 - 3131119 54316524 5134278 23,27231 20,522 86

4119 - 3/31/20 543,16524 52,36964 2373776 20,933 32

4/1/20 - 3/31/21 54316524 5341703 24212 51 21,351 99

4/1/21 - 3i31/22 543,16524 54,485 37 2469676  21,77903

411122 - 4/30/22 4526377 4 45 000 1,814 92 final month of term
SUB TOTAL 8,501,371 97 759,122 70 342,03200 303,43838

Total due from RENT CAM TAX INSURANCE Grand Total
petition date 10,015,573 01 878,191 62 394,951 47 351,032 90 11,639,749 00
Offsets/Opan A/R balances

2002 CAM credit (857158)

2002 tax credit

2002 ins credit 2,997 08

total credit (5,574 49)
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LEASE

THIS LEASE (hereinafter the "Lease"), ts made and entered 1nto this day of
, 2001 (the "Effective Date"), by and between CATELLUS COMMERCIAL

GROUP, LLC, a Delaware limited hiability company, with 1ts home office located at 165 South
Union Boulevard, Suite 852, Lakewood, Colorado 80228 (heremafter the "Landlord") and

FLEMING COMPANIES, INC , an Oklahoma corporation with its home office located at 5701
North Shartel, Oklahoma City, Oklahoma 73118, Attention Real Estate Officer (hereinafter the

"Tenant") 4

ARTICLEI
DEMISE OF PREMISES

11  Premuses For and m consideration of the covenants and agreements contained
herein and other valuable consideration, Landlord hereby leases to Tenant and Tenant hereby
leases from Landlord, upon the following terms and conditions, that certain store building
containing approximately 51,242 square feet of floor area mcluding all space located under the
roof as required by Pima County building codes (heremnafter sometimes referred to as the
"Premises” or the "Building”) to be constructed (1n the area outlined and identified as "Pad 1" on
the site plan attached hereto as Extubit *A" (the "Site Plan") and by this reference made a part
hereof) 1 accordance with the Final Plans and Specifications more particularly described 1n
Article I The Premises shall be situated m the "La Cholla Plaza" shopping center, which
shopping center name Landlord may change at 1ts sole discretion provided said new name (1) 18
1n good taste and 1n keeping with the family orientation of the shopping center and the location
of the shopping center, and (11) does not employ the name of any other tenant or other occupant
of the shopping center (heremaﬁe‘r sometimes referred to as the "Shopping Center"), located m
an unmcorporated area of Pima County, Anzona, which Shopping Center 1s more particularly
described on Exhibit "B" attached hereto and by this reference made a part hereof, and in the
outlined portion of Exhibit "A"

ARTICLEII
DEVELOPMENT OF PREMISES AND SHOPPING CENTER

21  Premuses and Common Areas to be Constructed Subject to the payment by
Tenant of all costs for which Tenant 1s responsible 1n accordance with this Lease, Landlord shall
construct, or cause to be constructed, the Premises and the Common Areas substantially in
accordance with the Final Plans and Specifications (as defined 1n Section 2 2 below) Landlord
covenants to promptly enter into a binding contract with a general contractor approved by
Tenant, such approval not be unreasonably withheld or delayed, for the construction of the
Premises, the Common Areas and the other buildings compnising the Shopping Center, 1n
accordance with the provisions of this Article II of the Lease

22  Plans and Spectfications

(@ Plans Landlord and Tenant each acknowledge that they have mutually
approved the plans dated March 5, 2001 prepared by Kubicek Archutects as Job No 00362 and
the plans dated March 7, 2001 prepared by EHL Architects as Job No 00052 (the "EHL Plans")
The foregoing plans are heremnafter referred to as the "Fmal Plans and Specifications” and the
foregoing Architects are heremafter collectively referred as the "Architects " The Final Plans
and Specifications relate to the construction of the Premses, mcluding the Bulding shell (the
"Shell") and the leasehold improvements desired by Tenant ("Leasehold Improvements"), as well
as the Common Area The Shell and Leasehold Improvements as collectively referred to heremn
as "Landlord's Work " Notwithstanding anything 1n the foregoing to the contrary, "Landlord's
Work" shall not include, and Tenant shall be solely responsible for the construction/installation
of, (1) all 1mprovements, fixtures and/or equipment shown on the four sheets of the EHL Plans
entitled "EQ! 0" "EQ2 0" "EQ3 0" and "EQ4 0" and (i1) all fixtures and/or equipment which are
shown on sheet "F2 — Equipment Plan" of the EHL Plans as being "Furmshed by Owner "

(b) Conditions Regarding Changes Subject to the provisions of Section 2 16
Tenant may request reasonable changes to the Final Plans and Specifications and Landlord shall
not unreasonably withhold 1ts consent thereto provided (a) no additional area 1s required for the
construction of the Premises other than the area outlined and 1dentified on Exhibit "A", (b) any
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and all costs associated with such changes shall be borne by Tenant and shall be paid as set forth
below mn this Article II, and (c) the esimated Delivery Date specified 1n the Delivery Notice
pursuant to Section 2 4 below and the Completion Date shall be extended and the "Blackout
Penod" (defined below) shall be reduced (by delaymg the commencement thereof) on a day for
day bass for each day that Landlord 1s delayed in delivering the Premises to Tenant as a result of
any changes requested by Tenant pursuant to Section 216 or other Tenant Delays

Notwithstanding the foregoing, 1f Tenant requests matenal changes to the Final Plans and
Specifications, Landlord's consent may be given or withheld m Landlord's sole and absolute
discretion  Without limiting the defimition of "matenal" changes, changes that n the aggregate
will delay the Dehvery Date and/or the Completion Date by more than sixty (60) days and/or
wnvolve any structural or exterior changes to the Premises shall constitute material changes Asa
condition of Landlord's approval of changes that will delay the Delivery Date 1n addition to all
other nghts available to Landlord under this Lease, Landlord may accelerate the Commencement
Date set forth i Section 3 1 by reducing the Fixturization Period one day for each day that the
Delivery Date will be delayed as a result of any material changes requested by Tenant

(¢)  Governmental Approvals The Architect has submitted the Final Plans
and Specifications to the appropriate governmental agencies for plan checking and the issuance
of a building permit Tenant acknowledges that Landlord's obligations under this Lease shall be
contingent upon Landlord obtaming all permits and approvals required for the performance of
Landlord's Work and the development and construction of the Shopping Center (the
" Approvals"), including, without limitation, approval of the site plan and all building permits If
Landlord has not obtained the Approvals within 180 days from the Effective Date, Landlord
and/or Tenant shall have the right to terminate this Lease by written notice to the other party
given at any time prior to Landlord obtamnng the Approvals In the event of such termination,
neither party shall have any further liability or obligation to the other under this Lease

The Architect, with Tenant's cooperation, will make any changes to the Final Plans and
Specifications which are requested by the applicable governmental authorities to obtain the
building permut for the Premises Tenant hereby acknowledges that any such changes will be
subject to the terms of Sections 2 16 below Landlord's approval of the Fial Plans and
Specifications shall create no hability or responsibility on the part of Landlord for the
completeness of such plans or thewr design sufficiency or comphance with Laws (as defined 1n
Section 8 1)

23  Construction Landlord agrees to (a) commence construction of the Premises not
later than mmnety (90) days (subject to Tenant Delays (as defined in Section2 19) and
Unavoidable Delays set forth in Section 18 13 below), after the full execution and delivery of
this Lease and receipt of the Approvals and (b) deliver physical possession of the Premuses to
Tenant on or prior to two hundred seventy (270) days after commencement of construction
(subject to Unavoidable Delays and Tenant Delays), free and clear of all tenancies and
occupancies (the "Completion Date") If Landlord fails to perform its obligation of completing
the construction of the Premises, and 10,000 square feet of shop space in the Shopping Center,
and/or the Common Areas on or before the Outside Completion Date (defined as August 1, 2002
as such date may be extended by any Tenant Delays or Unavoidable Delays), then 1n such event,
Tenant may pursue all of 1ts rights and remedies pursuant to law, or in equity or as set forth
herein, but Tenant shall have no right to terminate this Lease

24 Notice of Delivery Landlord shall give Tenant written notice ("Delivery Notice")
at least sixty (60) days prior to the date on which Landlord estimates that all of the Delivery
Conditions (as heremafter defined) are to be fulfilled The Delivery Notice shall specify a
particular Delivery Date (as heremafter defined) which shall be subject to extension only if and
to the extent of any Unavoidable Delays excused pursuant to Section 18 13 or any Tenant Delays
occurring after the date of such notice, and, 1f all of Delivery Conditions have not been fulfilled
on or before such Delivery Date, then, as iquidated damages (which the parties acknowledge
will be substantially less than Tenant's actual damages and do not constitute a penalty) Tenant
shall be entitled to two (2) days of rent abatement for each day beyond such Delivery Date
specified 1n the Dehivery Notice that Landlord 1s delayed m satisfying all of the Delrvery
Condittons  Tenant shall enter upon the Premuses for all purposes permutted under this Lease
from and afier the Delivery Date specified m the Delivery Notice, subject to the msurance and
indemnity provisions set forth m Article 10 below, and all other terms of this Lease, except for
payment of rent Tenant's occupation of the Premuses for fixturization and stocking prior to the
satisfaction of all of Delivery Conditions shall not cause the Delivery Date to occur or constitute
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waiver or acceptance of or reheve Landlord from any of its obligations hereunder, including
without limitation the obligations to complete construction of the Premuses and provide any
certificates and approvals required for use or occupancy thereof by Tenant

25 Dehvery Conditions Landlord shall be deemed to have delivered to Tenant
possession of the Premuses on the date (hereinbefore and heremafter referred to as "Delivery
Date) when all of the following conditions (referred to mdividually as a "Delivery Condition”
and collectively as the "Delivery Conditions") have been satisfied

(@  Actual Possession Actual possession of the Premmses shall have been
delivered to Tenant 1n the condition described mn Section 2 5(b) below

(b)  Completion of Construction Construction of the Premises and the entire
Common Area, including but not limited to the paving, stiping and curbing of all roadways,
driving and parking areas, the connection of utilities to and n the Premuses, the mstallation of all
lighting, landscaping and storm and samtary sewers 1 the Common Area and the construction of
Landlord's pylon or monument structures and mstallation of Tenant's signage thereon shall have
been completed substantially 1 accordance with the Final Plans and Specifications, all utilities
shall be separately metered and m adequate supply for their intended use, the storm and sanitary
sewer dramnage shall be completed and connected in accordance with the Final Plans and
Specifications, the HVAC system, hghting system, sprinkler system and electric and plumbmng
systems for the Premuses and all meters and monitoring devices for such systems shall be fully
connected and 1 good working order, the Common Area shall be usable for the purposes
intended, any work remaning to be completed or corrected by Landlord on the Premises or the
Common Area shall be of such a nature as not to unreasonably interfere with or prevent Tenant's
occupancy of the Premuses and the Common Area and the operation of Tenant's business in the
Prenuses and the making of preparations therefor, and Landlord, the Architect and the general
contractor shall have signed and delivered to Tenant an AIA Certificate of Substantial
Completion confirming all of the foregoing

(¢)  Environmental The Shopping Center, including, but not limited to the
Prermuses, shall be free from wiolations of Environmental Laws, and the Premmses shall be
asbestos free

(d) Survey Landlord agrees, at its expense, prior to the execution of this
Lease, to furmsh Tenant with Landlord's existing survey

(¢)  Non-Disturbance Agreement Landlord shall have delivered to Tenant a
nondisturbance agreement executed by the holder of any mortgage affecting the Premises and/or
the Shopping Center land that satisfies the requirements of Article 16

26  Tenant's Blackout Periods If the Delivery Date would otherwise occur at any
tume on or between July 15" and October Ist (the "Blackout Period"), Tenant shall have the
option, which may be exercised by giving written notice to Landlord at any time prior to or
within ten (10) days following the date when the Delivery Notice 1s recerved by Tenant, to
postpone the Delivery Date for such period as Tenant may specify in such notice, but not beyond
October 1 Notwithstanding anything to the contrary in thus Section 2 6, 1if Tenant approves a
Change Request Delay pursuant to Section 2 16, the Blackout Period shall be deemed reduced
(by delaying the commencement thereof) on a day for day basis by the number of days of delay
set forth 1n the approved Change Request Delay  So long as the Delivery Date does not occur
within any Blackout Period (as adjusted by any Change Request Delay), Tenant shall accept
possession of the Premuses on the Delivery Date

27  Certain Items to be Provided by Landlord following Delivery Within ninety (90)
days after the Delivery Date, Landlord shall provide to Tenant the following mnformation and
documentation ("Close-Out Documentation”) final construction and operating systems
documentation, mcluding but not limited to as-built drawings of Premises, manuals for all
equipment mcorporated into the Premises, spare parts, maintenance materials, the warranties
from general contractors, subcontractors and equipment manufacturers or suppliers which are to
be assigned to Tenant pursuant to this Lease, copies of all other warranties identified n the Final
Plans and Specifications pertaiming to any portion of Premuses, a temporary certificate of
occupancy for the Premises, and any other 1tems required by the Final Plans and Specifications
In addition, Landlord, Tenant and the Architect shall complete the "walk-through" mspection of
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the Premises, and the Architect shall prepare and certify an mitial punch hst of any work
remaining to be completed or corrected,

Subsequent to the 1ssuance of the temporary certificate of occupancy for the Premuses,
Landlord and Tenant shall cooperate 1n good farth to satisfy any condrtions to the 1ssuance of a
permanent certificate of occupancy for the Premises

If Landlord fails to provide any Close-Out Documentation within fifteen (15) days after
notice of delinquency has been given by Tenant to Landlord, then, i addition to any other right
or remedy, Tenant shall have the right to obtain the same, and Landiord shall reimburse to
Tenant upon demand all expenses paid or mcurred by Tenant for such purpose and mterest
thereon at the Interest Rate (as heremnafter defined) from the due date until paid mn full, n an
amount not to exceed $25,000 If Landlord fails to pay to Tenant such total amount within ten
(10) days after recerving Tenant's wrnitten demand therefor, Tenant may, in addition to any other
right or remedy, elect to deduct such amount from the next payments due to Landlord hereunder

unti recovered 1n full

28  Correction of Defects and Omussions Within thirty (30) days after the Delivery
Date, Tenant shall prepare and deliver to Landlord, with respect to those 1tems not constructed
substantially according to the Final Plans and Specifications, a list of defects and omissions 1
the construction of the Premises, and Landiord shall use its diligent good faith efforts to correct
the defects within thirty (30) days after receipt of such hst

29 Signs

(a) Exterior Signs Subject to Landlord's "Sign Criteria" attached hereto as
Exhibit "E", Tenant shall have the right to place and mamtain during the Term hereof its usual
and customary signs on the exterior of the Premises including Tenant's standard logo, letter and
colors Tenant shall mantain such signs m good order and repair m compliance with all
applicable governmental rules, regulations or ordinances

(b)  Shoppmg Center Signs As a part of the construction of the Shopping
Center, subject to Landlord obtaming all permits and approvals from applicable governmental
authorities, Landlord, subject to reimbursement of Tenant's pro rata share of costs with respect to
two monument signs (which share shall be based on the size of Tenant's sign panels as a
percentage of the total area on the subject sign upon which sign panels may be mstalled, and
which share shall 1n no event exceed 50% of such costs) plus retmbursement by Tenant of 100%
of the cost of fabricating and nstalling Tenant's sign panels, shall erect at least two (2) mult:-
tenant monument signs (the "Shopping Center Signs") 1n conformity with the Sign Criteria and
in the areas designated on Extubit "A" Tenant shall display 1ts usual and customary sign board
and standard logo, lettering and colors, on the Shopping Center Signs mn conformity with
Exhibit "E" Tenant shall be entitled to the top position on both sides of the Shopping Center
Signs, and the size of Tenant's panels shall be as shown on Exhibit "E" Landlord shall mamtan,
repair and illuminate said Shopping Center Sign during the Term hereof, with the cost of such
mamtenance, repairs, and 1llummation being mcluded within the definition of Common Area
Costs, provided, however, that sign costs shall be allocated based upon the ratio of the area of a
tenant's sign panels on the applicable Shopping Center Sign to the total area on said Shopping
Center Sign upon which sign panels may be mstalled If Landlord erects more than two
monument or pylon signs m the Shopping Center, Tenant shall only have rights to the two
monument signs as shown on Exhibit "E"

210  Alterations to Shopping Center Landlord agrees that the layout and design of the
Shopping Center shall be substantially as set forth on Exhibit "A" Landlord shall not (a) alter
the area of the Shopping Center or the location or size of any bwlding or improvement in the
Shopping Center, (b) change the number, location or layout of parking spaces, (c) construct
additional structures or buildings on the Common Area of the Shoppmng Center, (d) change the
main entrances or exits to and from the Shopping Center identified n crosshatching on
Exhibit "A", except as may be required by Pima County 1n connection with the future widening
of Orange Grove Road and/or La Cholla Boulevard, as described 1n the letter dated May 16,
2001 from Benjamm H Goff to Mark Evans, a copy of which 1s attached hereto as part of
Exhibit G, (e) use any portion of the Common Area for promotional, entertainment or related
matters, (f) place permanent or temporary kiosks, displays, carts or stands i the Common Area,
or (g) renovate, upgrade or change the shape or stze of the Common Area, or add, elimmate or
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change the location of improvements to the Common Area including, without limtation,
buldings, parking areas, roadways and/or curb cuts, without obtaining Tenant's prior written
consent 1 each instance, which consent shall not be unreasonably withheld, conditioned or
delayed Notwithstanding the foregoing, Landlord shall have the night and the obligation to
restramn the use of the Common Area by unauthonized persons, and may temporarily close any
portion of the Common Area for repairs, improvements or alterations, to discourage noncustomer
use, to prevent dedication or an casement by prescription or for any other reason deemed
suffictent mn Landlord's reasonable judgment, but without unreasonable nterference to Tenant's

business

211 Parking All Tenant's employees shall be required to park 1n the employee
parking areas as designated from time to time by Landlord and Tenant Tenant acknowledges
that 1t 1s 1mportant to the operations in the Shopping Center that Tenant's employees, and the
employees of Landlord's other tenants, park in the areas designated as employee parking areas
Tenant agrees to cooperate with Landlord's effort m the enforcement of employee parking

restrictions

212 Tenant's Installation of Fixtures and Equipment So long as Tenant does not
mterfere with the completion of the Premises and the Leasehold Improvements as reasonably
determined by Landlord, Landlord shall give Tenant access to the Premuses prior to the estimated
Delivery Date (the "Early Access Period") for purposes of installing Tenant's fixtures and
equipment, stocking merchandise and otherwise preparing for the opening of 1ts store ("Tenant's
Work™) Tenant's Work shall be performed by Tenant at Tenant's sole cost and expense Tenant
agrees to provide Landlord with prior notice of any such intended early access and shall fully
cooperate with Landlord and Landlord's general contractor during the Early Access Period so as
not to interfere with the completion of the Premises and the Leasehold Improvements If
Landlord or Landlord's general contractor reasonably and 1n good faith determines that Tenant's
Work 1s matenally mterfering with the completion of the Premises and the Leasehold
Improvements, Tenant shall cease Tenant's Work immediately upon demand by Landlord and
shall not resume Tenant's Work until authorized 1n writing by Landlord Tenant's occupancy of
the Premuses during the Early Access Period shall be subject to all the terms and conditions of
the Lease, except that Tenant shall not be required to pay rent On the Delivery Date, the utihty
meters 1n the Premuses shall be read and after such reading the permanent utilities shall be
changed mto Tenant's name, and Tenant's obligation to pay for utility services at the Premises
shall commence

213 [Intentionally Deleted]

214 [Intentionally Deleted]

215 [Intentionally Deleted]

216 Change Requests Any changes to the Final Plans and Specifications shall require
the prior written approval of Landlord (not to be unreasonably withheld or delayed provided the
changes are not material changes as defined above n this Article II) If Tenant desires any
change 1n the Final Plans and Specifications, such changes may only be requested by the delivery
to Landlord by Tenant of a proposed wntten "Change Request" spectfically setting forth the
requested change Landlord shall have five (5) business days from the receipt of the proposed
Change Request to provide Tenant with Landlord's disapproval of the proposed change stating
the reason(s) for such disapproval, or if Landlord approves the proposed change, the following
1tems, as applicable (1) a summary of any mcrease in the cost (the "Change Request Cost") or
decrease m the cost (the "Change Request Savings") caused by such change, (11) a statement of
the number of days of any delay caused by such proposed change, including a statement of the
adyustment of the Blackout Period resulting from such proposed change (the "Change Request
Delay"), or of the number of days of any acceleration caused by such proposed change (the
"Change Request Acceleration") and (1) a statement of the cost of the Change Request Delay
(the "Change Request Delay Expense”), which Change Request Delay Expense shall be the
product of the number of days of delay multiphed by the esimated datly Mmimum Rent rate
Tenant shall then have five (5) busmess days to approve any Change Request Cost, Change
Request Delay and/or Change Request Delay Expense If Tenant approves these items, Tenant
shall pay to Landlord the Change Request Cost withmn fifteen (15) busmess days after Tenant's
approval thereof, and Landlord shall promptly following receipt of such payment execute the
Change Request and cause the appropniate changes to the Final Plans and Specifications, as the
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case may be, to be made If Tenant fals to respond to Landlord within said five (5) business day
period or 1f Tenant disapproves any of Landlord's statements, the Change Request Cost, the
Change Request Delay and the Change Request Delay Expense shall be deemed disapproved by
Tenant and Landlord shall have no further obhigation to perform any work set forth m the
proposed Change Request The Change Request Cost or Change Request Savings, as the case
may be, shall mclude all costs and/or savings associated with the Change Request, ncluding,
without himutation, architectural fees, engneering fees and construction costs, as reasonably
determmed by Landlord, together with a reimbursement for all actual out-of-pocket costs
incurred by Landlord for admunstration and coordmation of such Change Request by Landlord's
construction representative Any Change Request Delay and/or Change Request Acceleration
shall include all delays and/or acceleration caused by the Change Request, including, without
limitatson, all design and construction delays and/or acceleration, as reasonably determined by
the Landlord Landlord shall pay to Tenant any Change Request Saving withmn fifteen (15)
busmess days following the date on which Landlord recetves from 1ts contractor the credit
relating to the Change Request Savings Tenant shall pay to Landlord all Change Request Delay
Expenses concurrently with Landlord's delivery of the Premises to Tenant i the condrtion
described m Section 2 5(b)

Landlord will have the right to decline Tenant's request for a change to the Final Plans
and Specifications 1f all such changes (in the aggregate) would delay construction of Landlord's
Work and the Commencement Date of this Lease by more than sixty (60) days

217 [Intentionally Deleted]

218 Work Schedule As soon as practicable following the execution of this Lease,
Landlord will deliver to Tenant a schedule ("Work Schedule") which will set forth the timetable
for the planning and completion of Landlord's Work and the Commencement Date of the Lease
The Work Schedule will set forth each of the various items of work to be done i connection
with the completion of Landlord's Work Landlord may, from time to time during construction
of Landlord's Work, modify the Work Schedule as Landlord reasonably deems appropnate,
provided Landlord promptly notifies Tenant of such modification

219 Tenant Delays For purposes of this Lease, "Tenant Delays" means any delay in
the completion of Landlord's Work resuling from any or all of the following (a) Tenant's
failure to timely perform any of 1ts obligations pursuant to this Lease, mcluding without
Iimitation, any failure to complete, on or before the due date therefor, any action 1tem which 1s
Tenant's responsibility pursuant to the Work Schedule delivered by Landlord to Tenant pursuant
to this Lease or pursuant to other time frames set forth n this Lease, (b) Tenant's changes to the
Fmal Plans and Specifications pursuant to Section 2 16, (¢) Tenant's request for materals,
fimshes, or nstallations which are not readily available, or (d) any other act or failure to act by
Tenant, Tenant's employees, agents, architects, independent contractors, consultants and/or any
other person performing or requred to perform services on behalf of Tenant

220 Construction of Landlord's Work  Until Landlord has acquired the land
underlying the Shopping Center and secured the Approvals, Landlord will be under no obhigation
to cause the construction of any of Landlord's Work Provided the aforementioned conditions
have been satisfied, Landlord's contractor will commence and diligently proceed with the
construction of the Landlord's Work, subject to Tenant Delays and Unavoidable Delays

ARTICLE III
LEASE TERM

31 Term The "Term" of this Lease (and the date upon which Tenant shall be
obligated to commence 1ts obligations for the payment of Mimmum Rent) shall commence on
the date (the "Commencement Date") which 15 the earlier of (a) mnety (90) days following the
Delivery Date (the "Fixturization Period") or (b) the date Tenant opens for business m the
Premuses to the general public, and shall expire on the last day of the twentieth (20) Lease Year
thereafter, unless extended as provided m Section 32 of the Lease Notwithstanding the
foregomg the Commencement Date shall be subject to advancement by Landlord as set forth
above m Section 22(b) The first Lease Year of the Term hereof shall commence on the
Commencement Date and shall end on the last day of the twelfth (12™) full calendar month from
the Commencement Date Each successive Lease Year shall commence on the first day 1n the
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month following the month 1 which the anmversary of the Commencement Date occurs and
shall end on the last day of the twelfth (12"‘) calendar month thereafter

32  Extension Options Tenant shall have the nght of extending the Term of this
Lease for a total of six (6) successive periods of five (5) years each, upon the same terms and
conditions of the origmal term, except Mimmum Rent which shall be determined as set forth i
Schedule I hereto Each such extension period shall occur automatically, and the Term of this
Lease shall be extended accordingly without the requirement of any further documentation,
unless Tenant notifies Landlord m writing not later than one hundred eighty (180) days pror to
the date of commencement of such extension pertod that Tenant elects not to so extend the Term
of the Lease, n which case the Lease will expire at the end of the then-current Term

ARTICLEIV
RENT

41 Mmmum Rent Tenant covenants and agrees to pay Landlord, without notice,
demand, deduction or offset, at the above referenced address, or such other place as Landlord
shall designate n writing, the amounts set forth on Schedule I attached hereto and by this
reference made a part hereof as "Mmimum Rent " Minimum Rent shall be payable m advance,
1n equal monthly nstallments, on the first day of each and every calendar month durmng the Term
hereof (including the option terms as applicable), and shall be proportionately reduced for any
parttal month during the Term

42  Late Charge If Tenant fails to pay when the same 15 due and payable any
Mimmum Rent or any additional rental due under this Lease on the second occasion n any
consecutive 12 month period durmg the Term, and each time during such 12 month period
thereafter, Tenant shall pay to Landlord as additional rental a service charge equal to two and
one-half percent (2% %) of the overdue amount Landlord and Tenant agree that this charge
represents a reasonable estimate of the cost and expenses Landlord will mcur and 1s far
compensation to Landlord for 1ts loss suffered by reason of the late payment by Tenant Upon
accrual, all such late charges shall be deemed additional rental

43  Remmbursement of Tenant's Admumstrative Expenses As of the date Tenant first
opens the Premises for busness to the general public, so long as Tenant 1s not in materral default
under this Lease, Tenant shall be entitled to receive from Landlord a one-time amount equal to
$1 00 per square foot of the Building (1 & , Fifty One Thousand Two Hundred Forty Two Dollars
($51,242) based upon 51,242 square feet) as rembursement for administrative expenses mcurred
by Tenant 1n conjunction with this Lease

ARTICLEV
TAXES

51  Real Estate Taxes Landlord shall n the first instance pay all real estate taxes and
assessments ("real estate taxes") for betterments and improvements that are levied or assessed by
any lawful authonty on the Premuses while taking advantage of all savings connected with early
payment Landlord shall take the maximum benefit of any law allowing real estate taxes or
assessments to be paid in mstallments, and m such event only the amount actually paid by
Landlord during the applicable tax year shall be mcluded 1n real estate taxes for purposes of this
Article Real estate taxes shall not include (1) ncome, profits, tangible, documentary stamp,
franchise, corporate, caprtal stock, successton, estate, gift or inheritance taxes or taxes substituted
for or 1 heu of the foregong exclusions, and (u)any penalties, late charges or the like
atinibutable to the late payment by Landlord of the real estate taxes Landlord shall furmsh
Tenant with copies of all tax bills on the Premises promptly upon receipt thereof and mn sufficient
time to allow Tenant to deternune whether or not to contest any increase in real estate taxes,
unless due to Tenant's late payment If Tenant desires to contest any real tax, charge or
assessment, Tenant shall promptly notify Landlord and Tenant shall have the right to do so at 1ts
expense, and Landlord shall fully cooperate with Tenant i any such proceeding, provided,
however, that (1) no such contest shall subject Landlord or the Shopping Center to any risk and
Tenant shall indemmfy and hold Landlord harmless from and against any and all claims,
liabihity, losses or damages, costs and expenses, actions and causes of action, and judgments
ansing out of such contest by Tenant, and (1) Tenant shall give to Landlord such security as
Landlord may reasonably require mn order to insure the ultimate payment of such real estate tax,
charge or assessment, and 1n order to msure that i no event shall any applicable taxing authority
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be permitted to commence sale of the Shopping Center based upon Tenant's contesting of real
estate taxes or assessments

The real estate taxes on the Premises shall be, after first deducting all tax refunds, the
product of the real estate taxes on the Shopping Center multiplied by a fraction, the numerator of
wihich 1s 51,242 square feet the agreed upon square footage of the Premuses (unless the area of
the Prermises 15 subsequently expanded or reduced, n which case, the new square footage of the
Prenuses shall be equal to [1] 1 the event the Premises are expanded, 51,242 square feet plus the
expanston area, or [11] 1 the event the area of the Premuses 1s reduced, 51,242 square feet less the
reduced area of the Premuses), and the denominator of which 1s the total area available for lease
or occupancy m the Shopping Center (heremafter sometimes referred to as the "Aggregate
GLA") Tenant shall reimburse Landlord for all tax payments made by Landlord pursuant to this
Section 5 1, within twenty (20) days after the later to ocour of (1) receipt by Tenant of Landlord's
nvoice, which 1avoice shall mclude a copy of the tax bill(s) for which Landlord 1s requesting
payment and Landlord's calculation of Tenant's pro rata share calculated as provided heremn, or
(11) the due date of payment (including any date 1 which a discount 1s available) by Landlord, 1t
being understood and agreed that m addition to the foregowng, Landlord shall provide Tenant,
within ten (10) days of Landlord's receipt thereof, with a copy of all paid tax bili(s) for the
Shopping Center for which rermbursement was requested

Notwithstanding the foregoing provisions, 1f the real estate taxes are not levied and
assessed against the entire Shopping Center by means of a single tax bill (1 ¢, 1f the Shopping
Center 1s separated mnto two (2) or more separate tax parcels for purposes of levymng and
assessing the real estate taxes), then, at Landlord's option, Tenant shall pay Tenant's pro rata
share of all real estate taxes which may be levied or assessed by any lawful authority agamst the
land and improvements of the separate tax parcel on which the Premuses 1s located Tenant's pro
rata share under such circumstances shall be apportioned according to the leasable floor area of
the Premuses as 1t relates to the total leasable floor area of the buldings situated 1n the separate
tax parcel in which the Premuses 1s located If the Premuses are assessed as a separate tax parcel,
at Landlord's option, Tenant shall pay one hundred percent of all real estate taxes levied agamst
the Premuses directly to the taxing authonty prior to the date of delinquency

52  Personal Property Taxes Except for real estate taxes as provided for in Section
5 1 above, Tenant shall pay all taxes assessed on Tenant's personal property on the Premises If
Landlord has paid any such tax i the first instance, as required by the applicable taxing
authority, Tenant shall rermburse Landlord upon Tenant's receipt of pard mvoices for such taxes,
provided that Landlord shall use reasonable efforts to give Tenant notice of any such tax prior to
paying same Notwithstanding anything to the contrary contamed herein, Landlord and Tenant
hereby agree that Tenant shall be liable for the payment of so-called "rent taxes" or the like m the
event same shall be assessed by the state i which the Shopping Center 1s located

ARTICLE VI
COMMON AREAS

61 Defimtion "Common Areas" shall mean all areas, space, installations and
equipment provided from tune to time by Landlord for the common use and benefit of the
tenants of the Shopping Center, their employees, agents, licensees, customers and other nvitees,
including without limrtation parking areas, exits, entrances, access roads, driveways, sidewalks,
retaining walls, loading platforms and ramps, landscaped areas, and pedestrian malls or courts
Landlord agrees that no buldings or structures shall be erected upon the Common Areas , except
as shown on Exlubit "A" and that no alterations to the parking areas, exits, entrances or access
roads withn the Common Areas, as shown on Exhibit "A", shall be made wrthout obtaming
Tenant's prior written consent, not to be unreasonably withheld, condrtioned or delayed

62 Use of Common Areas Landlord hereby granmts to Tenant, 1ts licensees,
sublessees, concessionarres, successors and assigns, and 1s and their employees, agents,
licensees and invitees the non-exclusive right to use the Common Areas during the Term hereof
and any extensions of same, subject to the terms and conditions of this Lease and to the
temporary closing of the Common Areas by Landlord 1n order to prevent any dedication of same
to the public

63  Mamtenance Landlord shall mamntam, mn keeping with comparable shopping
centers m the area 1n which Shopping Center 15 located, the Common Areas i clean condition
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and good repair, including but not limited to (1) maintamming all signs, landscaped areas, and
parking areas and access roads (including restnping, repairing and repaving same when required,
and removing any ice, snow or rubbish therefrom) i good condition and repair, (1) adequately
tllummating the parking areas and other Common Areas while Tenant remains open for business
and for one (1) hour thereafier, (111) providing adequate security lighting and fire protection for
the Shopping Center as required by applicable code or ordinance, and (1v) maintaining the
extertor surfaces of exterior walls of the buildings 1n the Shopping Center

64  Tenant's Contribution Tenant shall pay to Landlord, as additional rent during the
Term hereof, Tenant's proportionate share of Landlord's costs of operating the Shopping Center
and mantaining the Common Areas (the "Common Area Costs") during the Term hereof
Tenant's proportionate share shall be calculated by multiplying the Common Area Costs for each
calendar year during the Term by a fraction, the numerator of which shall be 51,242 square feet,
the agreed upon square footage of the Premuses (unless the area of the Premises 1s subsequently
expanded or reduced, in which case the new square footage of the Premuses shall be equal to (1)
m the event the Premuses are expanded, 51,242 square feet plus the expansion area, or (11) n the
event the area of the Premises 1s reduced, 51,242 square feet less the reduced area of the
Premuises), and the denominator of which shall be the Aggregate GLA as of December 31

Tenant's proportionate share of Common Area Costs for each calendar year and partial
calendar year shall be paid 1 equal monthly nstallments on the first day of each calendar month,
as additional rent, m an amount estimated by Landlord as follows Landlord will, at least sixty
(60) days prior to the beginning of each calendar year (or at least thirty (30) days prior to the
Commencement Date with respect to the first calendar year), submit to Tenant an estimated
budget ("Budget”) of Common Area Costs for the ensuing calendar year, provided, however,
Landlord's failure to timely provide Tenant with any such Budget shall not release Tenant of its
ultimate obligation to pay Tenant's proportionate share of Common Area Costs From and after
the effective date of such new Budget, Tenant shall pay to Landlord 1n equal monthly
wnstallments Tenant's proportionate share of Common Area Costs based on such Budget Such
Budget amount 1s merely an estimate and shall be subject to revision by Landlord from time to
time  Upon receipt of notice of any such Budget revision by Landlord, Tenant shall pay said
monthly mstallments m accordance with the revised Budget

Landlord shall furmsh Tenant, by March 1 of the succeeding calendar year, with a
reasonably detailed statement (prepared mn accordance with generally accepted accounting
principles and certified as true and accurate by the authorized financial officer of Landlord),
including appropriate recespts and materials which verify any such charges, of the Common Area
Costs mcurred during the previous calendar year (after the Commencement Date) and the
methodology employed (including all appropriate numbers) m determining Tenant's
proportionate share thereof (the "Reconciliation Statement") If Tenant requests further
clanfication of any specific Common Area Costs, Landlord agrees to promptly supply
appropriate receipts and materials and venfy any such charges If the total amount paid by
Tenant under this Section 6 4 for the previous calendar year 1s less than the actual amount due
from Tenant for the previous calendar year as shown on the Reconcihiation Statement, Tenant
shall pay to Landlord the difference between the amount paid by Tenant and the actual amount
due, such deficiency to be paid withn sixty (60) days after the furmshing of the Reconciliation
Statement If the total amount paid by Tenant hereunder for the previous calendar year exceeds
such actual amount due from Tenant for the previous calendar year, such excess shall be credited
agamst the next mstallment(s) due from Tenant to Landlord under this Section 64 Even though
the Lease Term has expired and Tenant has vacated the Premuses, when the final determination 15
made of Tenant's proportionate share of Common Area Costs for the calendar year or partial
calendar year in which this Lease termmnates, Tenant shall promptly pay to Landlord an amount
as calculated pursuant to the provisions of this Section 6 4, or m the event such final
determination indicates that Tenant 1s entitled to a refund, such refund shall promptly be paid by
Landlord to Tenant The provisions of this Section 6 4 shall survive the expiration or eatlier
termination of the Lease Term

As used herem, "Common Area Costs" shall mean all costs and expenses incurred by
Landlord 1n the operation, maintenance, repair, replacement and msurance of the Shopping
Center and the Common Areas, mcluding the Shopping Center Signs, and shall include, without
hmatation, repairs to the parking areas or other Common Areas, landscaping, reasonable tax
contests 1n the event the Premises are not separately assessed, removal of snow and 1ce, trash
rubbish and other refuse, general comprehensive hability insurance covermg the Common ’Areas:
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contractual liability 1nsurance, fire, casualty and extended coverage msurance on the Shopping
Center and (subject to the provisions of Article 10) the Premises to the extent of one hundred
percent (100%) of the full replacement costs thereof exclusive of foundations, and the cost of
leasing or the depreciation on any equipment used to implement the foregoing maintenance but
shall not mnclude any Shopping Center admmistrative or management fees or the like m excess
of ten percent (10%), the cost of any item for which Landlord 1s reimbursed by msurance or
otherwise, other than the cost of obtamng such insurance, the cost of any additions to the
Common Areas pursuant to an expansion of the Shopping Center's leasable square footage, the
cost of any alterations, addrtions, changes, replacements, improvements and repairs and other

1tems which under generally accepted accounting and anditing principles consistently applied (as

pertaimng to the real estate industry) are properly classified as capital expenditures (unless such

costs are amortized over their useful life, n which event such costs shall be mcluded as Common
Area Costs), costs which are made m order to prepare space for occupancy by a new tenant, the
cost of any rental loss msurance, the cost of any initial stallations for any tenant of the
Shopping Center, legal, accounting and other professional fees not related to the use,
mamtenance or operation of the Common Areas or discharge of Landlord's duties hereunder,
interest or amortization payments 1 connection with the Shopping Center, leasing commissions,
advertising expenses and other costs mcurred m leasing or attempting to lease any portion of the
Shopping Center, the cost of any services performed spectfically for certain tenants of the
Shopping Center (as opposed to tenants generally), the cost of correcting defects mn the
construction of the butldings, improvements and equipment of the Shopping Center unless not
covered by warranties, the cost of Landlord's membership (and related costs thereto) i any
orgamizations representing Shopping Center owners, any political or charitable contributions, and
the cost of electricity for lighting the parking areas of the Shopping Center

65 Audit Rights Landlord shall mantan for a period of at least two (2) years
following the date Landlord provides to Tenant the Reconcihation Statement for the period to
which they pertain complete and accurate books and records of all Common Area Costs paud or
incurred by Landlord and all payments of Common Area Costs recerved from Tenant Such
books and records shall be kept at a location 1n the contnental United States known to Tenant,
and Tenant or 1ts audrtors shall have the right once each year during the Term, with reasonable
notice, to mspect, copy and audit such books and records at any time durmg normal business
hours Landlord shall promptly repay Tenant for any overpayments which Tenant or 1ts auditors
1dentify together with interest thereon at the Interest Rate from the last day of the accounting
period m question until refunded in full If such overpayments exceed two percent (2%) of
Tenant's proportionate share of the Common Area Costs for the period, Landlord shall pay for
the cost of the audit within thirty (30) days following receipt of Tenant's invoice therefor

ARTICLE VII
UTILITIES

71  Utilities

(a)  Utiity Charges Tenant shall pay all charges for gas, electricity, water,
sewer service, trash removal and other utilities used in the Premises during the Term hereof, plus
all charges for electncity for the lighting of Tenant's Protected Parking Area (as shown on the
Site Plan), all such utilihies to be separately metered (at Landlord's expense) and to be obtamed
by Tenant from the applicable utility company From and after the Delrvery Date, Tenant agrees
to pay directly to the appropriate utihty company all charges for utility services supplied to
Tenant for which there 1s a separate meter and/or submeter to the Premises Tenant agrees to pay
to Landlord its share of all charges for utility services supplied to the Prenuses for which there 15
no separate meter or submeter upon billing by Landlord of Tenant's share based on Landlord's
reasonable estimates of Tenant's allocable share If no such charges are established by Landlord
then the costs of such utilities shall be included as part of Common Area Costs Landlord shali
have the night at any tune and from time to time during the Term to erther continue to contract
with the existing provider of any utihity service for the Premuses or to contract with a different
company to provide such service

Landlord hereby agrees that the Shoppmg Center S

gn containing Tenant's sign
panels and the overhead parking area lighting for the Common Areas 1n front of the Premls%es
shall be established in the areas designated on the Srtte Plan which hghting shall be, at Tenant's
option wired into highting control panels contamed n the Premises and available for Tenant's
usage
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(b)  Interruption of Service Landlord shall not be liable i damages for any
failure or interruption of any utility or service No farlure or mterruption of any utility or service

shall entitle Tenant to terminate this Lease or discontinue making payments of Mimmum Rent or
additional rental

ARTICLE VIII
USE AND ASSIGNMENT

81  Openng Covenant, and Trade Name On or before the later of (1) sixty (60) days
following the Commencement Date and (1) the date on which at least 10,000 square feet of
space m the Shopping Center has been constructed and 1s available for lease, Tenant agrees to
open for business to the public in the Premuses for at least one (1) day, fully stocked, equipped,
staffed and fixturized for operation, for use as a first class supermarket consistent with other
major chain supermarkets, including, but not limited to, the retail sale of fresh meat, poultry,
seafood, grocery items, produce, beer and wme for off premuses consumption (subject to Tenant
obtammung all necessary governmental hicenses and approvals and complying with requirements of
all applicable governmental authorities), bakery products and other related supermarket products
typically offered by Tenant in its other supermarkets operating under the same trade name
Tenant shall not change the use of the Premises except in compliance with the procedures set
forth m Section 8 8 below

Tenant, at Tenant's expense, shall comply with all present and future laws, ordmances,
orders, rules, regulations and requirements of all governmental authorities having jurisdiction,
affecting or applicable to the Premses or the occupancy and use of the same, mcluding without
limitation, any laws or regulations relating to the use, treatment, storage, disposal and disclosure
of hazardous or toxic materals as the same may be defined from time-to-tume pursuant to
applicable federal, state and local laws or any successor or similar statutes or regulations
(collectively the "Laws") In addition to the foregomg, Tenant shall be responsible for any
structural changes to the Premuses required by any Laws, which are required solely by virtue of
Tenant's specific use of the Premises, or any subsequent alterations to the Premises by Tenant as
opposed to changes which would be required regardless of Tenant's use of the Premises, which
shall be the responsibility of Landlord Without limitation on the foregoing, Tenant shall defend,
mndemnify and hold Landlord harmless from any and all claims, damages, fines, penalties,
Labilities, costs and expenses incurred by Landlord 1n connection with Tenant's failure to comply
with Laws, wncluding reasonable attorneys' fees and costs mmcurred in connectton with the
defense of any civil, crimmal or admimstrative action  Notwithstanding anything to the contrary
mn this Section 8 1, Tenant shall be entitled to contest any Laws so long as Tenant mdemmfies
and holds Landlord harmless from and against any and all hability, costs, damages, expenses
(including without limitation, legal fees and court costs), actions and causes of action and
Judgments arising from Tenant's contest of any Laws The obligations contained 1n this Section
81 shall survive the expiration or earlier termination of this Lease, provided, however, that
nothing 1n this Section 8 1 shall be construed to require Tenant to make any modifications to the
Premuses n order to comply with any law or ordinance which does not take effect until after the
expiration or earher termination of this Lease

82  Other Parts of the Shopping Center and Restricions  Subject to the terms and
conditions set forth in this Section 8 2, Landlord covenants and agrees, from and after the date
hereof, not to lease, rent, occupy, or suffer or permit to be occupied, any part of the Shopping
Center other than the Premuses, for the purpose of conducting therein or for the "Protected Uses "
Protected Uses means the following uses a supermarket, food store, or a food department store,
meat, fish or vegetable market, or so-called "convenience store”, or for the sale for off-premises
consumption of the following "Protected Items" fresh or frozen groceries, meats, produce, and
datry products or for use as a health and beauty aid store Notwithstanding the foregong, the
following shall be excluded from the Protected Uses (a) any restaurant mcluding full service sit
down restaurants or so called "quick service" restaurants such as by way of example only, and
not m himitation, Chipotle and Panda Express, a sandwich shop, ice cream or yogurt shop, bagel
shop, donut shop, pizza shop, coffee house such as, by way of example only and not mn
limitation, that operated by Starbucks or Seattle's Best, and (b) any full-service hair salon/and or
beauty shop which contains less than 2,000 square feet of floor area Furthermore, the Protected
Uses shall not preclude other tenants or occupants of the Shopping Center from selling Protected
Items provided that the sale of such 1tems 1s on an meidental basis and not more than the lesser
of ten percent (10%) of the floor area of the party's premuses or 500 square feet of such premises
15 devoted to the sale of any one or more of the Protected Items The Protected Uses shall be null
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and void and of no further force or effect 1f the Premuses ceases to be used for the Protected Uses
for a period of six (6) consecutive months or more excluding temporary closures for repairs,
refurbishment or remodeling permitted under this Lease and closures arising from Unavoidable

Delays

No office use shall be located within 150 feet of the Premises  Within the remawnder of
the Shopping Center, office use shall be limited to not more than 2,400 square feet of floor area
in any one prenuses and not more than 5,000 square feet of floor area in the aggregate For
purposes of the foregomng, "office use" shall not be deemed to mclude offices which are
mcidental to some other use, to the extent that the size of such offices does not exceed ten
percent (10%) of the floor area of the subject premises Up to 3,000 square feet on Pad 5 shown
on Exhibit "A" may be used for restaurant purposes None of the foregoing restrictions on office
and restaurant uses shall apply to Pad 4 shown on Exhubit "A," nor to Pad 2 shown on Exhibat
"A" provided the entry doors for all businesses located on Pad 2 face Orange Grove Boulevard

Landlord acknowledges that the covenants set forth above regarding the Protected Uses
and the Protected Items (collectively, the "Exclusive") are a materal mducement to Tenant
entering mto this Lease If Landlord grants in writing to any other tenant or occupant located on
that portion of the Shopping Center owned by Landlord any nght which 1s violation of the
Exclustve, or if Landlord consents mn writing to or otherwise approves m writing of such tenant's
or occupant's use which 1s m violation of the Exclusive, 1n addition to any other relief to which
Tenant may be entitled, subject to the provisions of Article XIV of this Lease, Tenant shall be
entitled, 1f 1t so elects, to (A) mstitute and prosecute proceedings in any court of competent
junisdiction, erther at law or m equity, (1) to enforce the specific performance of the Exclusive
against Landlord and (11) to enjoin Landlord from further violations, and (B) subject to the final
paragraph of this Section 8 2, abate one hundred percent (100%) of the Mintmum Rent and
additional rent due under this Lease while the violation 1s continuing

Subject to the exclusions and exceptions to the Exclusive set forth above m this Section
8 2, if the Exclusive 1s violated by any tenant of the Shopping Center (the "Vialating Tenant")
not as a result of a written grant or consent by Landlord, Landlord shall use commercially
reasonable efforts to enforce the Exclusive agamst the Violating Tenant If the Violating Tenant
has not ceased violatng the Exclusive on or before the expiration of the ninety (90) day period
following notice from Tenant to Landlord of the violation (the "Cure Period”), then
commencing as of the first (1) month following the expiration of the Cure Pertod, and thereafter
while the violation 1s continung, Tenant shall be entitled to abate monthly Mimmum Rent 1n
cumulative mcrements of ten percent (10%) as follows ten percent (10%) for the month
following the expiration of the Cure Period, twenty percent (20%) during the second (2nd)
month following the expiration of the Cure Period, thirty percent (30%) during the third &)
month following the expiration of the Cure period, forty percent (40%) during the fourth "
month following the expiration of the Cure Period and so on Notwithstanding the foregomg,
Landlord, at 1ts sole election, by written notice given to Tenant at any time after the sixth (67)
month following the expiration of the Cure Period, as same may be extended, may offer Tenant
the night to terminate this Lease ("Termmation Offer") Tenant shall have thirty (30) business
days following Tenant's receipt of the Termmnation Offer to respond thereto If Tenant does not
accept Landlord's offer to termnate this Lease within said tharty (30) business day period, Tenant
shall automatically be deemed to have rejected the Termination Offer, in which event, Tenant's
abatement nights hereunder shall be deemed terminated, and Tenant shall resume payment of one
hundred percent (100%) of the Minimum Rent then due and payable under thus Lease If Tenant
accepts Landlord's Termmation Offer, thus Lease shall be deemed null and void on the date set
forth in the Termination Offer, and from and after the effective date of such termnation, neither
party shall have any further liability or obligation to the other under this Lease

Notwrithstanding the foregoing, Tenant acknowledges and agrees that Landlord has made
and makes no representation or warranty that the Exclusive 1s enforceable and that Landlord
assumes no risk with respect thereto If at any time hereafter, the Exclusive 1s adjudicated
unenforceable, Tenant's abatement nights set forth heremabove m this Section 82 shall be
deemed null and void, and of no further force or effect, revoked and rescinded as 1f such rnights
had never existed whereupon Tenant shall pay to Landlord within ten (10) days after demand
therefor, the full amount of any rental abatement amounts taken by Tenant under this Section 8 2

83  Restricted Uses No portion of the Shoppmng Center mcluding the Premuses shall
be used for the following purposes a tramning or educational facility (1 e, a beauty school, barber
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college, place or nstruction, or any other operation catering primarily to students or tramnees
rather than to customers but excludes employee tratning by Shopping Center tenants incidental to
the conduct of their business within the Shopping Center), a bowling alley, bingo parlor, skating
rink, theater, bar, amusement park, carnival, circus, tent program or tent sales, special sales or
promotions, children's recreational facility or party center, meeting hall, banquet facility,
entertainment facility, disco, or other dance hall, mghtclub establishment, health club or
gymnasium, sporting events or as sports facilities, for any manufacturing, for wholesale or non-
retail operation, for offices 1n excess of 5,000 aggregate square feet, for the sale or reparr of cars,
trucks, motorcycles, or boats (new or used), trailers, or mobile homes, any vehicular maintenance
facility (including any automobile lubrication, brake, muffler, transmssion, tire or o1l change
operation or operation selling automobile, truck or boat parts or accessories), lumber yard, video
or other game parlor, pool hall, bilhard parlor, amusement center, off-track betting
establishment, flea-market, massage parlor, auditorium, funeral parlor, for the sale and display of
pornographic materials, communication or transmission tower, or any so called "social
encounter” restaurants which serve alcoholic beverages for on-premises consumption (which
alcoholic beverage sales are anticipated to, or do account for, fifty (50%) percent or more of the
gross sales of sard social encounter restaurant) and whose primary purpose 1s the meeting and
minghing of 1ts patrons

Notwithstanding anything 1n this Section 8 3 to the contrary, Tenant shall have the right,
up to four (4) tumes 1n any calendar year, to use that portion of the Common Areas outlined and
designated on the Site Plan as the "Seasonal Sales Area” for seasonal sales to be conducted by
Tenant ("Seasonal Sales”) Tenant's use of the Seasonal Sales Area shall be limited to no longer
than thirty (30) days for each Seasonal Sale Tenant shall, at its sole cost and expense, maintain
the Seasonal Sales Area 1n a clean and sanitary condition at all times during 1ts use of same, and
shall, at the end of said use, return the Seasonal Sales Area to the condition existing prior to
Tenant's use thereof, reasonable wear and tear excluded Tenant's use of the Seasonal Sales Area
and 1ts conduct of Seasonal Sales shall be subject to compliance with all city, county and other
applicable laws and ordinances and such other reasonable rules and regulations as Landlord may
mmpose on same, and Tenant shall conduct the Seasonal Sales and 1ts use of the Seasonal Sales
Area 1n such a manner as will not imterfere with any other tenant's or occupant's use of the
Shoppmg Center and/or the performance by Landlord of 1ts duties with respect to the Common
Areas and the remaimder of the Shopping Center and will not obstruct 1ngress or egress to the
Shopping Center

84  Non-Operation of Business Following Tenant's opening for business as set forth
m Section § 1, Tenant shall not be required to contmuously and uninterruptedly operate for
business m the Premises Tenant shall have the night to cease supermarket operations at any
time  Tenant shall deliver sixty (60) days prior written notice thereof to Landlord ("Go Dark
Notice) At any time within minety (90) days following the date Tenant dehvers the Go Dark
Notice, Landiord shall have the nght to termmate the Lease by delivery of wniten notice to
Tenant, such termination to be effective thirty (30) days after Tenant's receipt of such
termination notice  Additionally, 1f Tenant does not deliver a Go Dark Notice but actually ceases
operation of 1ts business from the Prermises for a period exceeding six (6) months (excluding any
period during which Tenant 1s closed for remodeling alterations or reparrs to the Premises, not to
exceed sixty (60) days), Landlord shall have the nght to terminate the Lease by delivering
written notice thereof to Tenant at any tume prior to Tenant reopening for busmess, such
termination to be effective thirty (30) days after Tenant's recerpt of such termmation notice

85 [Intentionally Omutted]

86  Hours for Deliveries Tenant shall use commerctally reasonable efforts to cause
all delivenes (excludng United Parcel Service or overmght courter services such as Federal
Express), loading, unloading and services to the Premises to be completed during the hours
required by applicable ordimances or regulations  All delveries, loading, unloading and services
to the Premuses shall be accomplished within the rear service areas of the Premises

87  Assignment Tenant may not transfer, assign, sublet, enter nto franchise, license
Or concession agreements, change ownership or voting control, mortgage, encumber, pledge or
hypothecate all or any part of this Lease, Tenant's interest in the Premuses or Tenant's busmess

gcgllljeclztlvely, "Assignment" or "Assign") without first complymng with the provisions of Section
elow
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88  Procedures for Change in Use or Assignment Should Tenant desire to enter into
an Assignment and/or change the use of the Prernises, Tenant shall give Landlord at least 30
days prior written notification of the proposed Assignment and/or change in use

Within 30 days after receipt of Tenant's notification, Landlord shall respond 1n writing
and shall have the right to erther (a) consent to the proposed Assignment and/or change n use,
(b) prohibit the proposed Assignment and/or change 1n use, but only 1f (1) the Assignment and/or
change 1n use 1s unreasonable or (1) the change mn use 1s to any (A) non-retail use, (B) deep
discount store (such as 99 cent Store or McFrugals), or (C) thrift store (such as a Goodwill c'yr
Salvation Army store) or other store which sells used goods or (¢) notify Tenant of Landlord's
election to terminate the Lease effective mnety (90) days after delivery of Landlord's election
Tenant may invalidate Landlord's election to terminate the Lease by withdrawing its request for
consent withmn fifteen (15) days from receipt of Landlord's notice of termmation Upon such
termnation, Tenant shall vacate the Premises in accordance with the terms and provisions of this
Lease In connection with any proposed Assignment or change m use, Tenant agrees to use
reasonable efforts to assist Landlord 1n obtauung information regarding same relevant to the

exercise of Landlord's rights m this Section 8 8

89  Consent Any attempted or purported Assignment without Tenant first complying
with the provisions of Section 8 8 shall be void and of no force or effect and shall not confer any

estate or benefit on anyone

810 Continuing Liability of Tenant In the event Tenant shall assign this Lease or
sublet the Premuses as set forth herein, said assignee or sublessee shall execute, m writing, an
assignment and assumption agreement which provides that said assignee or sublessee assume all
of Tenant's obligations hereunder, but notwithstanding any such assignment or subletting, Tenant
shall remamn primarily hable for the fulfillment of the obligations of Tenant hereunder

ARTICLEIX
MAINTENANCE AND REPAIRS

91  Landlord's Repars Landlord shall mamtam m good repair (provided said repairs
were not occasioned by the neghgence of Tenant or tts employees, agents, servants or
contractors), the following portions of the Premises the load-bearing walls, foundations,
structural portions of the roof, the exterior surfaces of exterior walls (exclusive of doors, door
frames, door checks, windows, window frames and storefronts — all of which shall be mamntamed
by Tenant as set forth m Section 92) and all plumbing, electrical, and sewage systems not
exclusively serving the Premises The cost of mantaming the exterior surfaces of the exterior
walls of the Premises shall be mcluded m Common Area Costs In making any repairs
hereunder, Landlord shall not unreasonably mterfere with Tenant's normal operations m the
Premises Landlord shall have no lability whatsoever for any damage accruing as a result of a
failure i the plumbing, electrical, mechanical or sewerage systems which serve the Premuses,
unless such failure shall have been occasioned by the gross neghgence of Landlord, its
employees, agents, servants or contractors

In domg any construction work, making any repatrs or doing any mamtenance m the
Shopping Center after Tenant takes possession of the Premuses, Landlord shall use 1ts good faith
efforts to prevent any mterference with the operation of the Shopping Center and the busmess of
Tenant or any subtenant or licensee of Tenant Without limiting the foregomng, Landlord shall
not perform or allow any constraction work, other than routine maintenance, on or within the
Common Area, on the roof or exterior of Premuses, or within the Premuses (if Landlord has the
right or obhgation to do so under any provision of this Lease) during the period of October 15
through January 15, except with Tenant's prior consent or 1f required by law or 1 the event of an
emergency

92  Tenant Reparrs Tenant shall be responsible for mamtaiming 1 good condition
and repair (1) all downspouts, gutters, all interior portions of the Premuses, doors, door frames,
door checks, window frames, storefronts, all non-structural portions of the Prenuses and every
part thereof, (including, without limatation, the replacement of plate glass in the storefront and
doors and the electrical and plumbing located m the mteror of the Premuses which exclusively
serve the Premuses), all services areas, truck docks, interior surfaces of extenor walls and
ceilings, all Premuses fixtures, all of Tenant's signs, and (u) all mantenance, repairs and
replacements to be made to the heating, ventilating and arr conditionmg ("HVAC") systems
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serving the Premises (Landlord agreemng to assign all apphcable warranties for said systems to
Tenant), which have not been occastoned by the neghgence of Landlord or 1ts employees, agents,

servants or contractors

93 Alterations Tenant shall have the right to make from time to time, at 1ts expense,
(1) nterior non-structural alterations to the Premises and (1) nterior structural alterations to the
Premises which do not impact the roof or potentially cause a roof penetration and will not cost 1n
excess of Fifty Thousand Dollars ($50,000) m any one nstance or One Hundred Fifty Thousand
Dollars ($150,000) 1n the aggregate (collectively, "Permitted Alterations") without obtaining
Landlord's consent, provided Tenant notifies Landlord at least ten (10) days in advance of such
Permitted Alterations and concurrently delivers to Landlord the plans and specifications therefor

Tenant shall not make any exterior alterations to the Premises, nor any structural
alternations to the Premises which may impact the roof or potentially cause a roof penetration or
which will cost more than Fifty Thousand Dollars ($50,000) m any one mstance or One Hundred
Fifty Thousand Dollars ($150,000) in the aggregate, without Landlord's prior written consent,
which shall not be unreasonably withheld or delayed

94 Fixtures

(@ Any and all trade fixtures and equipment (specifically excluding the
HVAC system of the Premuses), signs, apphances, furmture and other personal property of
whatever nature or kind mstalled 1 the Premises at any time by Tenant (all of the foregoing
bemng collectively referred to m this Lease as "Tenant's Property™), mncluding, but not limited to
all cash registers or the like, refrigeration equipment, check-out counters, food stands and solar
equipment, shall not become a part of the realty and may be removed from the Premises by
Tenant at any time during the Term hereof or within thirty (30) days after the termmation of the
Term hereof, 1t being agreed that Tenant shall repair any damage (other than screw holes or the
like) resulting from Tenant's removal of Tenant's Property Landlord hereby waives any and all
liens, claims, demands, or rights, including, but not limited to, rights of levy, execution, sale and
distramt for unpaid rent, or any other right, interest or lien which Landlord has or may hereafter
acquire 1n any of Tenant's Property

(b)  Tenant shall have the nght, without Landlord's consent bemng required, to
finance, lease, encumber and grant security mterests m Tenant’s Property, but not 1n 1ts nterests
under the Lease, except as otherwise expressly permutted heremm  Landlord, 1f requested by
Tenant or the holder of the security interest in Tenant's Property, shall execute and shall cause
the holder of any deed to secure debt or other security mstrument covering all or any portion of
the Shopping Center or the Premises to execute and deliver a Landlord's and mortgagee's waiver
and all other documents required by Tenant's lender or by the holder of a security interest i
Tenant's Property

95  Liens Each party hereto shall promptly pay when due the entire cost of all work
done by 1t to the Premises and shall keep the Premuses free of liens for labor or materials  Should
mechamcs’, matertalmen's or other hens be filed against the Premises by reason of the acts of
either party hereto, such party shall cause the lien to be canceled and discharged of record by
bond or otherwise within thurty (30) days of receiving actual notice of such lien Each party
hereto shall ndemnify and hold harmless the other party from any claims, damages, or habilities
ansing as a result of the filing of the aforementioned liens

ARTICLEX
INSURANCE

101  Property Insurance Landlord, either directly or through its agent, shall mamtamm
All Risk Property Insurance (includig coverage for earthquake and flood, 1f Landlord elects,
provided, however, that the cost of earthquake coverage does not result 1n an mcrease m the
premium paid by Landlord for such All Risk Property Insurance), through individual or blanket
policies msuring the Building agamst fire and extended coverage for the full replacement cost of
the Building (including the Shell and Leasehold Improvements [whether owned by Landlord or
by Tenant] but excluding Tenant's furmiture, trade fixtures, equipment, nventory and other
personal property of Tenant and any alterattons permitted under Section 9 3), (excluding the cost
of rental continuation nsurance) with deductibles and the form and endorsements of such
coverage as selected by Landlord Landlord may also carry such other msurance as Landlord
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may deem prudent or advisable, m such amounts, with such deductibles and upon such terms as
Landlord shall determime

102 Landlord's Liabihity Insurance Throughout the Term of this Lease or during any
peniod of occupancy prior to the start of the Term, Landlord shall mamntamn commercial general
hability insurance n respect of the Common Area, mcluding contractual hiability coverage mn the
mimmum amounts of $3,000,000 00 per occurrence, with an annual aggregate limit of
$5,000,000 00 for bodily injury and damage to property Policies providing the coverages
required m this Article 10 2 shall be endorsed to (1) name Tenant as additional msured and (11)
stipulate that, pursuant to the mdemmity obligations owed to Tenant by Landlord under this
Lease coverages afforded under such policies are primary msurance as respects Tenant and that
any other insurance marmntamned by Tenantis excess and non-contributing with the msurance

required hereunder

103 Rembursement of Insurance Costs The costs to Landlord of all nsurance
required by this Article are heremnabove and heremnafter called the "Insurance Costs " Upon
reasonable request, Landlord shall provide to Tenant a detailed breakdown of the various types
and amounts of msurance which 1t maintamns pursuant to this Article X and the respective costs
thereof Landlord shall maintain records of such Insurance Costs and Tenant shall have the
same rights of audit as are provided mn Section 6 5 hereof with respect to Common Area Costs
From and after the Commencement Date, Tenant shall pay to Landlord one hundred percent
(100%) of the Insurance Cost attributable to the Building described 1in Section 10 1 above and
Tenant's proportionate share (as defined m Section 64 hereof) of such Insurance Costs
attributable to hability msurance on the Common Area described m Section 10 2 above within
tharty (30) days following receipt of a statement from Landlord showing the total amount thereof

104  Tenant's Insurance Tenant shall procure, pay for and keep n full force and effect
the following types of insurance, at 1ts sole cost and expense, commencing on the date Tenant 1s
given access to the Premises, and continuing during the Term, 1n at least the amounts and m the
form specified below

(@  Commercial General Liability msurance with coverage limits of not less
than $5,000,000 combmed single limut for bodily injury, personal myury, death and property
damage liability per occurrence and Products and Completed Operations coverage with a Iimit
of not less than $5,000,000 per occurrence, insuring against any and all ability of the insureds
with respect to the Premuses or arising out of the operation of Tenant's business from the
Premises (whether within the Premuses or outside the Premises, including the Seasonal Sales
Area during Tenant's use thereof pursuant to Section 8 3 above) or related to the exercise of any
rights of Tenant pursuant to this Lease, subject to increases during the Term 1n amount(s), if any,
Landlord as may reasonably require ~ All such commercial Liability msurance shall specifically
msure the performance by Tenant of the indemnity agreement in Section 10 7 as to liability for
myury to or death of persons and injury or damage to property Further, all liability insurance
shall include, but not be hmuted to, personal inyury, blanket contractual, cross liability or
severability of mnterest clauses, products/completed operations, broad form property damage,
mndependent contractors, owned nonowned and fired vehicles and, 1f alcoholic beverages are
served, sold, consumed or obtamed n the Premises, liquor hiability Policies providing the
coverages required 1n this Article 10 4(a) shall be endorsed to (:) name Landlord, Landlord's
property manager ("Manager") and, to the extent required by any applicable lending agreements,
Landlord’s lenders as additional msureds, and (u) stipulate that, pursuant to the indemmity
obligations owed to Landlord, Manager and any lender of Landlord by Tenant under this Lease,
coverages afforded under such policies are primary mnsurance as respects Landlord, Manager and
any lender of Landlord, and that any other msurance mamntained by Landlord, Manager and any
lender of Landlord are excess and non-contributing with the msurance required hereunder

(b)  Workers' compensation coverage as required by law, together with
employer's hability coverage, with a limit of not less than $1,000,000 00 per each accident for
bodily wnyury by accident, $1,000,000 per each employee for bodily myury, and $1,000,000
policy lmut for bodily ijury by disease

(©) Insurance covering Tenant's leasehold 1mprovements other than the intial
Leasehold Improvements to be constructed by Landlord pursuant to Article II which shall be
msured by Landlord, alterations permitted under Section 9 3, Tenant's Property and mventory
from time to time located 1, or about the Premises, for their full replacement value, from time to
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time, providing protection against any peril ncluded within the classification of fire and
extended coverage, and sprinkler damage, vandalism, malicious mschief and such other
additional penls as covered m an "all nsk" or so-called "Special Form" standard insurance

policy

105 General Each party shall promptly deliver to the other certificates evidencing all
surance policies required under this Lease and shall thereafter deliver to the other party
certificates evidencing renewal of such policies at least fifteen (1 5) days prior to the expration of
any existing policy For all msurance required to be mamtamed by the parties under this Lease,
each party shall deliver to the other party a certificate of msurance describing such nsurance and
providing that should the policy/policies be cancelled before the expiration date thereof, the
1ssuing company wili provide thirty (30) days prior written notice to all nsured parties, provided,
however, not more than ten (10) days prior written notice shall be required 1f cancellation 15 due
to non-payment of premiums, and all msurance policies shall be written by compantes Licensed
to wrte wmsurance m the jurisdiction where the Shoppmg Center 1s located, provided such
companies have a Best's financial category mintmum rating of Class "A~/VII" by the AM Best
Company or as otherwise approved by Landlord and Tenant Each of Tenant and Landlord shall
have the right to provide any msurance required to be carried by 1t hereunder under blanket
policies, so long as the mmmum amounts of coverage required heremn are provided on a per
location basts and, m the case of Landlord's msurance, the premium allocated to the Shopping
Center shall not exceed the premum otherwise payable for an mdividual policy covering the
Shopping Center Nothing herein shall prevent either party from mantamning additional amounts
ot types of msurance coverage at 1ts own sole cost and expense

Failure of either party to demand evidence of full comphance with these mmsurance
requirements or fatture of either party to 1dentify a deficiency from evidence provided will not be
construed as a waiver of the other party’s obligation to mamtam such insurance Insurance
effected or procured by the each party will not reduce or Iimut therr contractual obhigation to
indemnify and defend the other party as set forth in this Lease

106 Waiver of Subrogation Landlord hereby releases Tenant from any hability for
damage or destruction to the Premises or any other portion of the Shopping Center, whether or
not caused by acts or onusstons of Tenant, 1ts employees, agents or contractors, and Landlord
hereby waives any and all claims and nght of recovery agamst Tenant, its employees, agents
and/or contractors, for damage, loss or mjury caused by or resulting from fire and/or other perils,
to the extent that any such hability or claims for damages, losses or myjures are or would be
covered by the property msurance required m Section 101, without regard to deductible
amounts Tenant hereby releases Landlord from any Lability for damage or destruction to
Tenant's property, whether or not caused by acts or omussions of Landlord, 1ts employees, agents
or contractors, and Tenant hereby waives any and all claims and nght of recovery agamst
Landlord, its employees, agents and/or contractors for damage, loss or myury caused by or
resulting from fire and/or other perls, to the extent that any such liability or claims for damages,
losses or myuries are or would be covered by the property msurance required 1n Section 10 4(c),
or for which Tenant self-insures, without regard to deductible amounts Landlord and Tenant
shall each look to therr respective insurance coverage for recovery of any nsured property
damage Each of Landlord and Tenant shall cause any property msurance polictes which 1t
maintains to contamn a proviston whereby the insurer waives any (1) rights of subrogation or (1)
nights of recovery against the other party Both Landlord and Tenant agree to immediately give
each msurance company, which has 1ssued to 1t policies of property mnsurance, written notice of
the terms of said mutual warvers and to cause said insurance policies to be properly endorsed, 1f
necessary, to prevent the invahidation of said waivers and shall furmsh to the other party a
certificate of msurance or other satisfactory evidence of such warver upon request of the other

party

107 Indemmties "Landlord" for the purposes of this Section 10 6 shall mean and
mclude Landlord and Landlord's directors, officers, shareholders, agents, employees, and
Landlord's lender, Manager, and Manager's directors, officers, shareholders, agents and
employees To the fullest extent permutted by law, Tenant covenants with Landlord that
Landlord shall not be hiable for any damage or hability of any kind or for any inyury to or death
of persons or damage to property of Tenant or any other person from any cause whatsoever
related to the use, occupancy or enjoyment of the Premises (including the Seasonal Sales Area
during Tenant's use thereof) by Tenant or any person thereon or holding under Tenant including,
but not limited to, damages resulting from any labor dispute, provided that such exculpation shall
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not extend to such damage or myury (or proportionate share thereof) to the extent that same 1s
ultimately determined to be atiributable to the gross neghgence or willful misconduct of
Landlord To the fullest extent pernutted by law, Landlord shall indemmfy and save Tenant
harmless against and from any claims for mjury to or death of persons ansing within or about the
Common Areas of the Shopping Center to the extent caused by the neghgence or wallful
misconduct of Landlord, its agents and/or employees To the fullest extent permitted by law,
Tenant shall pay for, defend, indemmfy, and save Landlord harmless aganst and from any real
or alleged damage or njury and from all claims, judgments, habilities, costs and expenses,
including attorney's fees and costs, ansing out of or connected with Tenant's use of the Premises
and 1ts facilities (includmg the Seasonal Sales Area during Tenant's use thereof), and/or any
repairs, alterations or improvements which Tenant may make or cause to be made upon the
Premises, and any breach of this Lease by Tenant, provided however (and though Tenant shall in
all cases accept any tender of defense of any action or proceeding mn which Landlord 1s named or
made a party and shall, notwithstanding any allegations of negligence of misconduct on the part
of Landlord, defend Landlord as provided heremn), Tenant shall not be hable for such damage or
yury to the extent and 1n the proportion that the same 1s ultimately determined to be attributable
to the neghgence or misconduct of Landlord This obligation to mndemmfy set forth above shall
mclude all of the indemmfied party's attorneys' fees, litigation costs, investigation costs and
court costs and all other costs, expenses and habilities incurred by the mdemnified party or 1its
counsel from the first notice that any claim or demand is to be made or may be made Tenant's
and Landlord's obligations under this Section 10 6 shall survive the termination of this Lease

The obligations to indemnify set forth in this Section 106 shall include reasonable
attorney’s fees and investigation costs and all other reasonable costs, expenses and habilities
meurred by the ndemmified party or 1ts counsel from the first notice that any claim or demand 1s
to be made or may be made

108 Failure to Mamntain Insurance If Tenant refuses or neglects to secure and
maintain msurance policies complymg with the provistons of this Article X, Landlord may, after
written notice to Tenant and Tenant's failure to cure withun 10 days of such notice, secure the
appropriate msurance policies and Tenant shall pay, upon demand, the cost of same with mterest
thereon at the Interest Rate from the date such premiums are paid until repaid by Tenant, as
Additional Rental

ARTICLE XI
DAMAGE OR DESTRUCTION

111 Damage and Destruction

(a) Repair of Damage

® Destruction If the Premises shall be destroyed or rendered wholly
untenantable by fire or other casualty required to be insured agamst hereunder, Landlord shall,
within nmety (90) days after recewpt of wsurance proceeds and governmental approvals
necessary for such restoration, provided Tenant 1s not i Default hereunder and Tenant was
operating prior to such casualty and Landlord is able to obtamn all necessary permits and
governmental approvals therefor, commence the repair or replacement of the Premuses, and shall
use reasonable efforts to complete same with reasonable dihigence so that Tenant may contmue
n occupancy If Landlord s unable, despite 1ts reasonable efforts to commence the reparr or
restoration within six (6) months of the occurrence of the fire or other casualty, Landlord shall
not be n default hereunder and Tenant's sole remedy shall be to terminate this Lease on 30 days’'
written notice to Landlord, such right to termmate shall only be exercisable within 30 days after
the expiration of such six (6) month period

(n)  Application of Insurance Proceeds All msurance monies
recovered on account of damage or destruction less the cost, 1f any, of such recovery, shall be
applied to the payment of the cost of reparmg and replacing the Premises If net available
insurance momes (including any commerctally reasonable deductible) shall be msufficient to pay
the entire cost of such work m the event of a casualty described m paragraph (a) above, then

Landlord shall bear the cost thereof m excess of the net available insurance montes and such
deductible
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(u) Umnsured Casualty If the damage or destruction shall be the
result of a casualty not required to be insured against hereunder, not otherwise insured agarnst
and not covered by either Landlord's or Tenant's indemnity pursuant to Section 10 7 above,
Landlord and Tenant shall equally bear the cost and expense of the repair and restoration of the
Premuses ("Restoration Cost"), provided, however, that the Restoration Cost does not exceed ten
percent (10%) of the replacement cost of the Bullding ("Bwilding Replacement Cost") If the
Restoration Cost 1s more than ten percent (10%) of the Building Replacement Cost, erther party
shall be entitled to (a) terminate this Lease by providing written notice to the other party,
provided, however, that if a party elects to pay the Excess Restoration Cost as set forth
subsection (b) of this sentence, the other party shall have no right to terminate this Lease, or (b)
1n lieu of termination, elect to pay one hundred percent (100%) of the Restoration Cost 1n excess
of ten percent (10%) of the Building Replacement Cost ("Excess Restoration Cost”) plus fifty
percent (50%) of ten percent (10%) of the Replacement Cost ("Fixed Share") If erther party
elects to pay the amounts set forth m subsection (b) of the preceding sentence, this Lease shall
contmue 1n full force and effect, and subject to Landlord's receipt of the Excess Restoration Cost
from Tenant (if Tenant has elected to pay such cost) and Landlord's receipt from Tenant of
Tenant's Fixed Share, Landlord shall restore the Premises In the event of such an umnsured
casualty, that portion of the Restoration Cost to be paid by Tenant pursuant to the foregoing
provisions of this Section shall be paid to Landlord within thirty (30) days after Tenant's receipt
of a statement of the estimated Restoration Cost 1n such detail as may be reasonably requested by
Tenant, specifying the percentage thereof representing Tenant's share and the amount due from
Tenant Landlord shall promptly notify Tenant if the estimated Restoration Cost changes If,
followmg restoration, Tenant's share of the actual Restoration Cost pursuant to this paragraph 1s
greater or less than the amount which Tenant has theretofore paid to Landlord pursuant to this
paragraph, an adjustment shall be made and Landlord shall promptly pay any excess to Tenant,
or Tenant shall promptly pay any shortfall to Landlord, as the case may be

(b)  Damage to Shopping Center If, during the Term, any other buildings
located within the Shopping Center shall be damaged or destroyed by fire or other casualty
covered by a standard fire and extended coverage msurance pohicy, Landlord shall repair or
cause to be repaired and rebuilt such damaged building(s) or remove the same, raze the site and
unprove such site as a parking or landscaped area to be maintained as part of the Common Area
until such time as Landlord elects to construct a new building or improvements on such site
Landlord shall commence such restoration or removal work within 90 days after the receipt of
surance proceeds for such damage or destruction and necessary governmental permuts for such
restoration or removal and shall thereafter diligently prosecute the same to completion

112 Damage During Last Three Years Notwithstanding the foregoing provisions of
this Article X1, 1f during the last three (3) years of the Term or any Option Period, the Premises
are damaged to the extent of thirty-five (35%) percent or more of the replacement cost (exclusive
of the land and foundations) then this Lease may be termmated at the election of exther Landlord
or Tenant, provided that notice of such election shall be delivered by the electing party to the
other within thirty (30) days after the occurrence of such damage or destruction Upon the
exercise of such option to terminate by either party hereto, this Lease shall be deemed null and
void, the parties shall be released from all further habilities thereafter arising under this Lease,
and all rent or other charges paid by Tenant for periods after the date of destruction shall be
promptly refunded Notwithstanding the foregomg, however, 1f at the time of such damage or
destruction Tenant has the nght to extend the Term of this Lease, then Tenant may elect to
exercise such nght within twenty (20) days after recerving notice of Landlord's election to
terninate pursuant to this Section 11 2, and 1n such case Landlord's notice of termination shall be
vord and Landlord shall repair and restore the Premuses as provided m Section 11 1 hereof

113 Continued Operations In the event of reparr, reconstruction and restoration, as
provided mn this Article XI, duning the period of repar, reconstructton and restoration, Minimum
Rent payable hereunder shall be abated proportionately with the degree to which Tenant's use of
the Premises 1s impaired during the period of repair, reconstruction and restoration At 1ts sole
discretion, Tenant shall contmue the operation of 1ts busmess on the Premises during any such
peniod to the extent reasonably practicable from the standpont of prudent business management,
and the obligation of Tenant to pay and additional rental shall remamn mn full force and effect
Tenant shall not be entitled to any compensation or damages from Landlord for loss of use of the
whole or any part of the Premises or the building of which the Premuses are a part, Tenant's
personal property or any mconvenience or annoyance occasioned by such damage, reparr,
reconstruction or restoration
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114 Termmation In the event of any termmation of this Lease as the result of the
provisions of this ARTICLE XI, the parties, effective as of such termnation, shall be released,
each to the other, from all iability and obligations thereafter arising under this Lease, 1t being
specifically agreed and understood that no release shall occur in connection with habilities which
shall have anisen prior to the termimation of the Lease Except as provided herein, no destruction
or damage to the Premises by fire, windstorm or other casualty, whether msured or uninsured,
shall entitle Landlord or Tenant to termimate this Lease Each party waives any statutory rights
of termmation which may arise by reason of any partial or total destruction of the Premises

ARTICLE X1
EMINENT DOMAIN

121 Condemnation If after the execution of this Lease and prior to the expiration of
the Term hereof, the whole of the Premuses shall be taken under power of emtment domain by
any public or private authority, or conveyed by Landlord to said authority n lieu of such taking,
then this Lease and the Term hereof shall cease and termmnate as of the date of such taking,
subject, however, to the nght of Tenant, at 1ts election, fo continug to occupy all or such part of
the Premuses as Tenant shall determine, subject to the terms and provisions of this Lease,
including the payment of Mimmum Rent and other charges required hereunder, during the period
between the date of such taking and the date when physical possession of the Premises shall be
taken by the taking authority If this Lease 1s so terminated, any unearned rent or other charges,
if any, paid m advance, shall be refunded to Tenant

122 Termination Right If, after the execution of this Lease and prior to the expiration
of the Term hereof, any taking under the power of emunent domamn by a public or private
authority or any conveyance by Landlord n lieu thereof, shall result n

(a) A reduction of ten (10%) percent or more of the gross leasable area of the
Premmses or fifteen (15%) percent or more of the gross leasable area of the balance of the
Shopping Center exclusive of the Premises,

()  Any reduction m the number of parking spaces within the area identified
on Exhibit "A" as "Protected Parking Area" below 90% of the spaces theremn shown on Exhibit
"A", or any reduction of the parking area for the Shopping Center which causes the ratio of
parkmg spaces for every 1,000 square feet of gross leaseable area ("GLA") in the Shopping
Center to fall below 50, which lost parking cannot be replaced by adequate or switable
replacement parking within one hundred twenty (120) days after the date of such reduction, or

(c) A taking that results in the permanent closmng of any major entrances or
exits to the Shopping Center without similar substitute, or

(d A permanent taking of either a substantial portion of the Common Area
(as herem defined) or the major access roads to the Premuses or the Shopping Center without
similar substitutes which taking materially impedes or matenally mterferes with Tenant's
business n the Premises,

then Tenant may, at 1ts election, terminate this Lease by giving notice to Landlord of the exercise
of Tenant's election within thirty (30) days after Tenant shall recerve notice of such taking

In the event of a termination under the provisions of this Section 12 2, this Lease and the
Term hereof shall cease and terminate as of the date of such taking, subject to the nght of
Tenant, at 1ts election, to continue to occupy the Premises, subject to the terms and provisions of
this Lease, mcluding the payment of Minimum Rent and other charges required hereunder, for all
or such part, as Tenant may determine, of the period between the date of such taking and the date
when possession of the Premises shall be taken by the appropriating authonity, and any unearned
rent or other charges, 1f any, paid mn advance by Tenant shall be refunded to Tenant

123 Restoration In the event of a taking 1n respect of which Tenant shall not have the
right to elect to terminate this Lease or, having such right, shall not elect to terminate this Lease,
this Lease and the Term thereof shall continue 1n full force and effect and Landlord, at
Landlord's sole cost and expense, forthwith shall restore the remamning portions of the Premises
to the extent reasonably possible, including any and all improvements made theretofore, together
with the remaimning portions of the parking areas, to an architectural whole 1 substantially the
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same condition that the same were 1n prior to such taking A just proportion of the Mimmum
Rent reserved hereunder and any other charges payable by Tenant hereunder, according to the
nature and extent of the injury to the Premises and to Tenant's business, shall be suspended or
abated until the completion of such restoration and thereafter the rent and any other charges shall
be reduced to equitably reflect the effect of such taking on Tenant's business Should Landlord
fail to promptly commence and diligently proceed to so restore the remaining portions of the
Premuses, Tenant may at its option exercise any of the nights granted Tenant for failure by
Landlord to repair or restore pursuant to Section 11 1 hereof

124 Award All compensation awarded for any taking, whether for the whole or a
portion of the Premuses, shall belong to Landlord, provided that Tenant shall be entitled to any
award made whether to Landlord or to Tenant, for the moving expenses and further provided
that Tenant may apply for and recerve an award for the loss of Tenant's leasehold estate
(including unamortized cost of any leasehold improvements installed by or on behalf of Tenant
at Tenant's sole cost) so long as such award 1n no way dimmishes any award to Landlord or to
any mortgagee of Landlord with respect to Landlord's remainder

125 Termunation In the event of any termunation of this Lease as the result of the
provisions of this ARTICLE XII, the parties, effective as of such termination, shall be released,
each to the other, from all liability and obligations thereafter arising under thus Lease, 1t bemng
specifically agreed and understood that no release shall occur 1 connection with hiabilities which
shall have arisen prior to the ternunation of the Lease

126 Future Dedication for Street Wideming Tenant acknowledges that Prma County
1s requring that Landlord execute a covenant, the form of which 1s attached hereto as Exhibit F,
to dedicate to the County up to twenty-five (25) feet of the Shopping Center adjacent to Orange
Grove Road and/or La Cholla Boulevards, if requested by the County in connection with any
future widening of those streets Tenant also acknowledges that such a dedication may result in
the loss of Common Area, including up to forty-three (43) parking spaces 1 the Shopping
Center, as depicted on Exhibit F Tenant hereby consents to the covenant and the future
dedication and potental loss of Common Area and parking embodied therein, and agrees that
Tenant shall not be entitled to any abatement of rent or other compensation for the loss of such
parking spaces and/or other Common Area, provided, however, that nothing m the foregoing
shall affect or dimimsh any of Tenant's rights pursuant to Section 12 2 above

ARTICLE XIII
SELF HELP

131  Self Help If either party defaults in the performance of any obligation imposed
on 1t by this Lease and does not cure such default within thirty (30) days after written notice from
the other party specifying the default (or does not withmn said pertod commence and diligently
prosecute the cure of such default to completion), the other party, without waiver of or prejudice
to any other right or remedy 1t may have, shall have the right, at any time thereafter, to cure such
default for the account of the defaulting party, and the defaulting party shall remburse the other
party upon invoice for any reasonable amount paid and any reasonable expense or contractual
hability so mcurred If Landlord 1s the defaulting party and such default pertains to Landlord s
repair and mamtenance obligations (“Landlord’s Repair Obligations™), Tenant shall
stmultaneously give Landlord and Landlord's mortgagee (provided Tenant has been provided
written notice of the address of such mortgagee) written notice specifymg such default and
contamning the following phrase on page 1 of the notice 1n all capital letters and boldface type (or
it shall not be deemed validly given to Landlord) "YOUR FAILURE TO COMMENCE THE
CURE OF LANDLORD'S REPAIR OBLIGATIONS SET FORTH IN THIS NOTICE
WITHIN THIRTY (30) DAYS AND DILIGENTLY PROCEED TO CURE SUCH
DEFAULT SHALL ENTITLE THE UNDERSIGNED TO CURE SUCH DEFAULT AT
LANDLORD'S EXPENSE WITHOUT FURTHER NOTICE " Landlord shall thereupon
have thirty (30) days in which to cure Landlord's Repair Obligations, provided, however, 1f
Landlord's Repair Obhgations are not reasonably capable of beng cured 1n thirty (30) days,
Landlord shall be deemed to be n comphance with this Lease 1f Landlord, with reasonable
diligence, commences to cure Landlord's Repatr Obligations (which cure shall m any event be
commenced within such thirty (30) day period) and diligently and continuously prosecutes such
cure to completion In addition, Landlord's mortgagee shall have the right (but not the
obligation) to cure or remedy Landlord's Repair Obligations during the period that 1s permutted to
Landlord hereunder, plus an additional pertod of fifteen (15) days, and Tenant will accept such
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curative or remedial action taken by Landlord's mortgagee with the same effect as 1f such action
had been taken by Landlord Upon the faiture of Landlord or Landlord's mortgagee to cure
Landlord's Repair Obligations n accordance with the provisions of this Section 13 1, subject to
Section 14 2, Tenant shall be authorized and empowered to cure Landlord’s Repair Obhgations
for and on behalf of Landlord and the cost of any item paid by Tenant i curing Landlord's
Reparr Obligations for and on behalf of Landlord, together with interest thereon from the date
such costs are paid by Tenant until reimbursed or otherwise recovered by Tenant, at the Interest
Rate, shall be payable on demand by Landlord to Tenant If Landlord fails to pay to Tenant the
cost of such cure within twenty (20) days following Landlord's (and Landlord's mortgagee)
recerpt of Tenant's demand therefore, then Tenant may provide to Landlord and Landlord's
mortgagee a second written demand therefore ("Second Demand") which contamns the following
phrase on page 1 of the notice n all capital letters and boldface type (or 1t shall not be deemed
validly delivered to Landlord) "YOUR FAILURE TO REIMBURSE TENANT AS
REQUIRED HEREIN WITHIN TEN (10) DAYS SHALL ENTITLE THE
UNDERSIGNED TO EXERCISE CERTAIN OFFSET RIGHTS AS SET FORTH IN THE
LEASE WITHOUT FURTHER NOTICE " If Landlord fails to pay to Tenant the amount due
to Tenant within ten (10) days following Landlord's receipt of the Second Demand, then Tenant
may offset from the next installments of Minimum Rent the full amount owed by Landlord to
Tenant (together with all accrued interest), provided, however, that (1) the amount of offset
during any single month shall not exceed the greater of (A) twenty five percent (25%) of the total
Minimum Rent payable by Tenant to Landlord for such month or (B) the amount necessary to
fully amortize Tenant's cost of cure from the date of completion of such cure to the expiration
date of the Term (without regard to any unexercised renewal options), but if so required by a
third-party lender, not greater than thurty percent (30%) of the total Mintmum Rent for any one
month, and (u) Landlord 1s not then contesting by court action or by mediation or arbitration
proceeding the amounts Tenant 1s intending to offset (or having contested same, a judgment,
decision or ruling mn such action, mediation or arbitration has been rendered m favor of
Landlord) If Tenant 1s the defaulting party and fails to reimburse Landlord within ten (10) days
after its receipt of written notice, then, without limiting Landlord's remedies for default, the
amount due shall accrue mterest at the Interest Rate until Landlord has been completely
reimbursed for 1ts expenses Tenant shall have no night to cure any default hereunder unless and
until Tenant has given not less than thirty (30) days' prior written notice of such default to the
holder of any mortgage or deed of trust on the Premuses or the Shopping Center of which Tenant
has received notice from Landlord and such holder fails to cure or cause Landlord to cure said
default

In the event of emergencies, or where necessary to prevent injury to persons or damage to
property, either party may cure a default by the other before the expiration of the prescribed
notice period, but after giving such written or oral notice to the other party as 1s practical under
all of the circumstances

ARTICLE X1V
DEFAULT

141 Remedies Upon Tenant's Default In the event Tenant (1) does not pay Minimum
Rent, additional rent or other charges actually owing pursuant to the provistons of this Lease
within ten (10) days of the date due, (1) does not cure any other breach hereunder within thirty
(30) days after receipt of wntten notice from Landlord specifying the reason for such alleged
breach (provided, however, 1f such breach 1s incapable of being cured in a reasonable manner
within thirty (30) days, Tenant shall not be deemed 1n default so long as 1t commences to cure
the breach within said thirty (30) day period and thereafter diligently prosecutes the same to
completion), (11) becomes bankrupt (the parties hereto agreeing, however, that Tenant shall not
be deemed m default 1f 1t dismusses any nvoluntary bankruptcy hereunder within sixty (60) days
of 1ts filing) or files any debtor proceeding or 1f §enant shall take action or have action taken
agamst Tenant for the appomtment of a recerver for all or a portion of Tenant's assets, or if
Tenant shall file a petition for corporate reorgamization, or shall make an assignment for the
benefit of creditors, then Tenant shall be deemed in default hereunder In the event of any
default of Tenant hereunder, Landlord shall be entitled, at 1ts election, to exercise concurrently or
successively, any one or more of the following rights, 1n addition to all remedies otherwise
provided 1n this Lease and otherwise available n law or equity under the Laws of the United
States or the State 1n which the Shopping Center 1s located

534745 06/SD
C1576-020/6-1 01/SCW/SCW 22

VoYu oy

oy

v

(SN [T RTOETOR TR AT R L Rt ARG

ARLH

!



. >

(a) Landlord shall have the nght to termnate this Lease upon an additional
ten (10) business days' written notice to Tenant of Landlord's election to so terminate If Tenant
cures the default within ten (10) business days following receipt of such notice from Landlord,
this Lease shall continue 1n full force and effect, however, should Tenant fail to cure the default
within said ten (10) business day period, this Lease shall termunate on the date set forth n
Landlord's notice  Upon such termnation, Landlord shall have all the rights and remedies of a
landlord provided by applicable law, mcluding the nght to recover from Tenant (1) the worth at
the time of award, of the unpaid rent that had been earned at the tume of termination, (1) the
worth at the time of award, of the amount by which the unpaid rent that would have been earned
after the date of termination unti! the time of award exceeds the amount of loss of rent that
Tenant proves could have been reasonably avoided, (111) the worth, at the time of award, of the
amount by which the unpaid rent for the balance of the Term after the time of award exceeds the
amount of the loss of rent that Tenant proves could have been reasonably avoided, and (1v) any
other amount, and court costs, necessary to compensate Landlord for all detriment proximately
caused by Tenant’s default The phrase "worth, at the time of award," as used i (1) and (11)
above shall be computed at the Interest Rate, and as used n (1) above, shall be computed by
discounting such amount at the discount rate of the Federal Reserve Bank of San Francisco at the

time of award plus one percent (1%)

(b)  bring sut for the collection of the rent or other amounts for whuch Tenant
may be mn default, or for the performance of any other covenant or agreement devolving upon
Tenant, all without entering into possession or termnating this Lease,

()  reenter the Prermses with process of law and take possession thereof,
without thereby terminating this Lease, and thereupon Landlord may expel all persons and
remove all property therefrom, without becommng liable to prosecution therefor, and relet the
Premuises and receive the rent therefrom, applying the same first to the payment of the reasonable
expenses of such reentry and the reasonable cost of such reletting, and then to the payment of the
monthly rental accrung hereunder, the balance, if any, to be paid to Tenant Tenant shall remamn
lable for any deficiency after such apphication Landlord shall use 1ts reasonable efforts to relet
the Premises and mitigate Tenant s damages hereunder The commencement and prosecution of
any action by Landlord 1n forcible entry and detamer, ejectment or otherwise, or the appomtment
of a recewver, or any execution of any decree obtained mn any action to recover possession of the
Premises, or any reentry, shall not be construed as an election to termmate this Lease unless
Landlord shall, 1n writing, expressly exercise 1is election to declare the Term hereunder ended
and to termmate this Lease, and, unless this Lease be expressly terminated, such reentry or entry
by Landlord, whether had or taken under summary proceedings or otherwise, shall not be
deemed to have absolved or discharged Tenant from any of 1ts obligations and liabilities for the
remainder of the term of this Lease,

(d)  Tenant hereby expressly warves any and all nights of redemption granted
by or under any present or future Laws 1n the event of Landlord's obtaining possession of the
Premuses by reason of the breach or violation by Tenant of any of the covenants and conditions
mn this Lease contamned

142 Remedies Upon Landlord's Default In the event that Landlord shall at any time
be 1n default 1n the observance or performance of any of the covenants and agreements required
to be performed and observed by Landlord hereunder and any such default shall continue for a
period of thirty (30) days after wnitten notice to Landlord and any mortgagee of Landlord whose
name and address are given to Tenant m writing (or if such default 1s mcapable of being cured 1n
a reasonable manner within thirty (30) days, then 1f Landlord has not commenced to cure the
same within said thirty (30) day period and thereafter dibgently prosecutes the same to
completion), then Tenant shall be entitled, at its election, to exercise concurrently or
successively, any one or more of the following nights, in addition to all remedies (other than
termunation of the Lease) otherwise provided m this Lease and otherwise available 1 law or
equity under the Laws of the United States or the State 1 which the Shopping Center 1s located

(1) sue for myunctive reltef, and/or
) sue for specific performance and/or

(3)  sue for damages, and/or
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(4)  In addition to the above, Tenant shall have the remedy set forth in Article
XIII 1f Landlord fails to perform any obligation under this Lease Any work performed by or on
behalf of Tenant 1n conjunction with the exercise of Tenant's nghts under Article XIII shall be
performed 1n comphiance with Laws by licensed, bonded contractors, 1n a good and workmanlike
manner and m 2 manner so as not to affect any then existing warranties pertaimng to the matter
to which the work relates Nothing contamed m this Article XIV or elsewhere n this Lease
shall be nterpreted to mean that Tenant shall be excused from paying rent or any other amount
due under this Lease 1n the event of any alleged default by Landlord Notwithstanding anything
to the confrary contamned elsewhere 1n this Lease, 1n no event shall Tenant be entitled to recover
consequential damages as a result of a default by Landlord under this Lease

143  Attorney's Fees In the event that either Landlord or Tenant commences any suit
for the collection of any amounts for which the other may be m default or for the performance of
any other covenant or agreement hereunder, the other party shall pay all attorneys' fees and other
expenses meurred by the prevalhing party enforcing such obhgations and/or collecting such
amounts, plus interest thereon at the highest legal rate not to exceed twelve (12%) percent per

annum

144 Cumulative Remedies All remedies of Landlord and Tenant herein created or
remedies otherwise existing at law or equity are cumulative and the exercise of one or more
rights or remedies shall not be taken to exclude or waive the night to the exercise of any other, 1t
being specifically agreed and understood that in no event shall an acceleration of rent or other
charges ever be permitted 1n connection with this Lease  All such nights and remedies may be
exercised and enforced concurrently and whenever and as often as Landlord and Tenant shall

deem necessary

ARTICLE XV
COVENANT OF QUIET ENJOYMENT

151 Quet Emjoyment Upon Tenant's payment of Mimmum Rent and addrtional
rental and its observation and performance of all of the covenants, terms and conditions of this
Lease to be observed and performed by Tenant, Landlord covenants and warrants Tenant shall
peaceably and quietly hold and enjoy the Premuses from and after delivery thereof to Tenant,
subject, however, to (a) the rights of the parties as set forth in this Lease, (b) any mortgage or
deed of trust to which this Lease 1s hereafter subordinate (provided Tenant receives a
nondisturbance agreement from the holder thereof as required under Section 16 1), (c) any
exceptions of record

152 Environmental Matters

(a) Hazardous Substances Generally Except as may be set forth i the Phase
I environmental report prepared by ERM and dated November, 2000, which Landlord has
provided to Tenant ("Phase I Report"), Landlord has received no notice of, nor 1s the Landlord
aware of, the existence of any areas i the Shopping Center where any "Hazardous Substances"
(defined below m Subsection 15 2[D]) have been generated, disposed of, released or found
Except as may be set forth m the Phase I Report, Landlord has no knowledge of the existence of
any such areas for the storage or disposal of any Hazardous Substances m the Shopping Center

(b)  Omiited

()  Indemmty Landlord shall be solely responstble for and shall indemnify,
defend (by counsel reasonably acceptable to Tenant), and hold Tenant harmless from any and all
claims, actual damages, fines, judgments, penalties, costs, liabilities or losses (including, without
limitation, a decrease 1n the value of Tenant's interest i and to the Premuses, damages caused by
loss or restriction of rentable or usable space and any and all sums paud for settlements of claims,
attorneys' fees, and consultant and expert fees) arising during or after the Term which result from
the breach by Landlord of the representations made m Section 15 2(a) and (b) above, or the
leakage, spillage, discharge, or release of any Hazardous Substances caused by Landlord

(d)  Defimtion "Hazardous Substances" shall mean and mclude any of the
substances, materials, elements or compounds that are contamed m the list of hazardous
substances adopted by the United States Congress or the EPA or any substances, materials,
elements or compounds affected by any other federal, state or local statute, law, ordinance, code,
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rule, regulation, order or decree now or at any time hereafier 1n effect, regulating, refating to, or

imposing Liability or standards of conduct concerming any hazardous, toxic, dangerous, restricted
or otherwise regulated waste, substance or material

] Tenant, at 1ts sole cost and expense, shall comply with all Laws relating to
the storage, use, handling and disposal of Hazardous Substances In the event Tenant intends or
does store, use, handle or dispose of any Hazardous Substances (other than those customanly
handled or sold 1n supermarkets), Tenant shall notify Landlord m writing at least 10 days prior to
therr first appearance on the Premises and Tenant's fatlure to do so shall constitute a default
under the Lease Such notification shall include 1dentification (type and common name) and
quantties of all Hazardous Substances, or any combination thereof, which are or are mtended to
be stored, used, handled or disposed of on, under or about the Premuses Landlord may, if
Landlord has reasonable grounds to believe a release of Hazardous Substances has occurred due
to Tenant, 1ts contractors, agents or employees, require Tenant to conduct monttoring or
evaluation activities with respect to Hazardous Substances on the Premises, at Landlord's sole
discretion, and at Tenant's sole cost and expense, performed by environmental spectalists
approved 1n advance by Landlord Such momtoring and/or evaluation activity may include,
without limstation, soil testing, air testing, production waste stream analysis, and 1f necessary, 1n
Landlord's sole discretion, groundwater testing In the event Tenant intends to store, use, handle
or dispose of Hazardous Substances (other than those customarily handled or sold by first class
supermarkets), Tenant shall complete, execute and deliver to Landlord an Environmental
Questionnare and Disclosure Statement, i Landlord's then curent form ("Environmental
Questionnaire"), prior to the execution of this Lease or ten (10) days prior to the first appearance
of the Hazardous Substances on the Premuses The completed Environmental Questionnaire
shall be deemed ncerporated 1nto this Lease for all purposes, and Landlord shall be entitled to
rely fully on the information reasonably contamed therein Tenant shall update and resubmt to
Landlord the Environmental Questionnaire periodically as reasonably required by Landlord and
mmmedately 1f Hazardous Substance changes occur m the nature or content of Hazardous
Substances being stored, used, handled or disposed of on the Premises

Tenant shall promptly notify Landlord of, and shall promptly provide Landlord with,
true, correct, complete and legible copies of, any environmental reports or notices relating to the
Premises which may be filed or prepared by or on behalf of or delivered to or served upon,
Tenant, ncluding but not limited to reports filed pursuant to any self-reporting requirements,
reports filed pursuant to any applicable Laws or this Lease, all permit applications, permuts,
monitoring reports, workplace exposure and community exposure warnings or notices and all
correspondence and other documents associated with actual or threatened investigation or
enforcement action by any governmental entity or third party In addition, Tenant shall promptly
notify Landlord of, and shall promptly provide Landlord with, true, correct, complete and legible
copies of environmental items relating to the Premises which may be filed or prepared by or on
behalf of, or delivered to or served upon, Tenant In the event of a release of any Hazardous
Substance on the Premuses or to the environment from the Premuses, Tenant shall promptly
notify Landlord and provide Landlord with copies of all reports and correspondence with or from
all governmental agencies, authorities or any other persons relating to such release or threatened
release

® "Landlord" as used m this Section shall have the same meaning as 1n
Section 106 Tenant shall be solely responsible for, shall pay for, defend (with an attorney
reasonably acceptable to Landlord), indemnify and hold Landlord harmless against and from all
claims, judgments, habilities, penalties, costs and expenses, including attorneys' fees and costs
ansing out of or connected with 1ts storage, use, handling or disposal of Hazardous Substances
on the Premuses In addition, except with respect to any Hazardous Substances installed n or
placed on the Premises by Landlord or any agent, employee or contractor of Landlord, Tenant
shall be solely responsible for, shall pay for, defend, indemmfy and hold Landlord, and the
Premises harmless against and from all claims, judgments, liabilities, penalties, liens, costs and
expenses, mcluding attorneys' fees and costs, arising out of or connected with the removal, clean-
up and/or restoration work and Substances necessary to retum the Premises, and any other
property of whatever nature, to their condition existing prior to the appearance of the Hazardous
Substances on the Premuses 1f and to the extent such Hazardous Substances were caused by
Tenant, its employees, contractors, agents or mvitees Tenant's obligations under this Section
15 2 shall survive the expiration or earlier termnation of the Lease
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In the event any Hazardous Substances are released 1n the Shopping Center which are not
caused by Tenant, its employees, contractors, agents or invitees, Landlord shall, if and to the
extent required by law and in accordance with the regulations thereof, remediate or cause to be
remediated such Hazardous Substances

ARTICLE XVI
SUBORDINATION

16 1 Subordination and Attornment If Landlord encumbers the Premises with any
deed to secure debt, lien, or other security interest affecting the Premuses which 1s supetior to this
Lease, Landlord shall provide to Tenant within thirty (30) days thereafter, and Tenant shall
execute, a written agreement, substantially in the form and content as the agreement attached
hereto as Exhibit "C" or otherwise in commercially reasonable form and substance reasonably
acceptable to Tenant and 1ts counsel, which provides, among other things, that so long as Tenant
1s not m default under the terms of thus Lease (1e, beyond any applicable cure periods
designated 1n thus Lease or otherwise granted by Landlord), the lender shall not disturb the
continued peaceful and quiet enjoyment by Tenant of the Premises and the Common Areas, this
Lease shall remain 1n full force and effect, even if the lender (or a subsequent purchaser at a
Judicial or non-judicial foreclosure proceeding) becomes the landlord under this Lease by means
of foreclosure or otherwise Additionally, Tenant shall, upon the written request of Landlord,
subordinate this Lease to the deed to secure debt, lien, or other securtty interest of any future
mortgagee (a "Future Lender") of the Premuses or the Shopping Center, provided that such
Future Lender shall enter into a written agreement with Tenant substantially 1n the form attached
hereto as Exhibit "C" or otherwise in a commercially-reasonable form and substance reasonably
acceptable to Tenant and 1ts counsel Should Landlord sell, convey or transfer 1ts interest mn the
Shopping Center or should any mortgagee of Landlord succeed to Landlord's mterest through
foreclosure or deed mn heu thereof, then Tenant shall attorn to such succeeding party as 1ts
landlord under tlus Lease promptly upon any such succession, provided that such succeeding
party assumes all of Landlord's duties and obligations under this Lease

ARTICLE XVII
TRANSFERS BY LANDLORD

171 Transfers of Landlord's Interest No transfer or sale of Landlord's interest
hereunder shall release Landlord from any of 1ts obligations or duties hereunder arising prior to
the date of such transfer Landlord shall be released of any ongoing obligations hereunder from
and after the date of such transfer upon the assumption of all such ongoing obligations and duties
by the transferee of Landlord, provided, however, that 1n no event shali Landlord have the right
to transfer or sell 1ts mterest hereunder prior to the Delivery Date, except to an entity which
controls, is controlled by or 1s under common control with Landlord or Catellus Development
Corporation  Should Landlord sell, exchange or assign this Lease (other than a conditional
assignment as security for a loan), then Landlord, as transferor, shall be relieved of any and all
obligations on the part of Landlord accruing under this Lease from and after the date of such
transfer provided that Landlord's successor in 1nterest shall assume such obligations from and
after such date

172 Landlord's Liabihity If Landlord fails to perform any of the covenants, provisions
or conditions contained i this Lease on 1ts part to be performed within 30 days after written
notice of default (or 1f more than 30 days shall be required because of the nature of the default, 1f
Landlord shall fail to diligently proceed to commence to cure the default after written notice),
then Landlord shall be liable to Tenant for all damages sustaned by Tenant as a result of
Landlord's breach and Tenant shall not be entitled to termmate this Lease as a result thereof Itis
expressly understood and agreed that any judgment against Landlord resulting from any default
or other claim under this Lease shall be satisfied only out of Landlord's interest 1n the Shopping
Center and the net rents 1ssues, profits and other ncome actually received from the operation of,
the Shopping Center, and Tenant shall have no claim aganst Landlord (as Landlord 1s defined 1n
Section 10 6) or any of Landlord's personal assets for satisfaction of any judgment with respect
to this Lease, unless such judgment 1s for fraud or misappropnation of insurance proceeds

173  Cure by Lender If any part of the Premuses 1s at any time subject to a mortgage
or a deed of trust and this Lease or the rentals due from Tenant hereunder are assigned to a
mortgagee, trustee or beneficiary (called "Lender” for purposes of this Article XVII only) and
Tenant 1s given written notice of the assignment, including the post office address of Lender,
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then Tenant shall also give written notice of any default by Landlord to Lender, specifying the
default 1 reasonable detail and affording Lender the same opportunity as Landlord to make
performance for and on behalf of Landlord

ARTICLE XVIII
MISCELLANEQUS

181 Holding Over, Surrender In the event of Tenant's continued occupancy of the
Premuses after the expiration of the Term of this Lease or any renewal or extension thereof, such
tenancy shall be from month-to-month and such continued occupancy shall not defeat Landlord's
night to possession of the Premuses  All other covenants, provisions, obligations and conditions
of this Lease shall remamn 1n full force and effect during such month-to-month tenancy except
that Mimmum Rent shall be equal to one hundred twenty five percent (125%) of the Mimmum
Rent 1n effect immediately prior to such holding over This paragraph shall not be construed as
Landlord’s pernussion for Tenant to hold over Acceptance of rent by Landlord following
expiration or termination shall not constitute a renewal of this Lease or extension of the Term
except as specifically set forth above If Tenant fails to surrender the Premises upon expiration
or earlier termumanion of this Lease, Tenant shall indemmfy and hold harmless Landlord from and
agamst all loss or habihity resulting from or ansing out of Tenant’s failure to surrender the
Premuses, mncluding, but not lmmited to, any amounts required to be paid to any tenant or
prospective tenant who was to have occupied the Premuses after the expiration or earlier
termnation of this Lease and any related reasonable attorneys’ fees and brokerage commissions

Upon the termination of this Lease or Tenant’s right to possession of the Premuses,
Tenant will surrender the Premuses, together with all keys, i good condition and reparr,
reasonable wear and tear excepted Conditions existing because of Tenant’s failure to perform
mantenance, repairs or replacements required by the terms of this Lease shall not be deemed
"reasonable wear and tear "

182 Non-Waiver of Default No acquiescence by either party to any default by the
other party hereunder shall operate as a waiver of 1ts nghts with respect to any other breach or
default, whether of the same or any other covenant or condition, nor shall the acceptance of rent
by Landlord at any time constitute a waiver of any rights of Landlord

183 Recording This Lease shall not be recorded A short form or memorandum of
this Lease mn a form substantially stmilar to the form attached hereto as Exhibit "D", shall be
prepared by Tenant, at Tenant's expense, executed by Landlord, and recorded by Tenant, at
Tenant's expense no sooner than the date all contingencies of Landlord and Tenant have been
satisfied

184 Notice Any notice or consent required to be given by or on behalf of erther party
to the other shall be 1n writing and mailed by regustered or certified mail,(return receipt requested
with postage prepaid) or sent by air courser, expedited mail service or overmght national delivery
service providing receipted delivery, addressed to the other party as follows

(a) If to Tenant Fleming Companies, Inc
5701 North Shartel
Oklahoma City, OK 73118
Attention Lease Admimstration

With a copies to Fleming Compantes, Inc
1945 Lakepointe Drive
Lewsville, TX 75022
Attention Vice President, Retail Development

L) If to Landlord Catellus Commercial Group, LLC
165 South Union Boulevard, Suite 852
Lakewood, Colorado 80228
Attention Katy Press

with a copy to Catellus Commercial Group LLC
201 Mission Street, 2nd Floor
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San Francisco, Califorma 94105
Attention Office of General Counsel

or at such other address as may be specified from time to tune 1 writing by etther party All
such notices hereunder shall be deemed to have been given on the date marked on the return
receipt or delrvery confirmation unless delivery 1s refused or cannot be made, m which case the
date of postmark or attempted delivery by the carrier, as applicable, shall be deemed the date

notice has been given
185 Successors and Assigns All covenants, promuses, conditions, representations,

and agreements heremn contained shall be binding upon, apply, and mure to the parties hereto and
their respective heirs, executors, administrators, successors, and permutted assigns

186 Time 1s of the Essence The time of the performance of all of the covenants,
conditions, and agreements of this Lease 1s of the essence of this Agreement

187 Partial Invalidity If any provision of this Lease or the application thereof to any
person or circumstance shall to any extent be held invahd, then the remainder of this Lease or the
application of such provision to persons or circumstances other than those as to which 1t 1s held
invahid shall not be affected thereby, and each provision of this Lease shall be valid and enforced

to the fullest extent permitted by law

188 Interpretation, Entire Agreement In imterpreting this Lease 1n 1its entirety, the
printed provistons of this Lease and any addtions wntten or typed thereon shall be given equal
weight, and there shall be no mference, by operation of law or otherwise, that any provision of
thus Lease shall be construed against exther party hereto  This Lease, including but not limited to
the Exhibits appended hereto, constitutes the entire and complete agreement of Landlord and
Tenant regarding the subject matter hereof The Exhibits are mcorporated nto this Lease by
reference This Lease may not be amended except by a writing signed by both Landlord and
Tenant

189 Headngs, Captions and References The captions of Articles, Sections,
subsections and Paragraphs are for convemence only and do not in any way himit or amplify any
term or provision hereof The use of the terms "hereof," "hereunder" and "herem" shall refer to
thuis Lease as a whole, inclusive of the Exhibits, except when noted otherwise, 1t beng
understood that this Lease shall not be binding upon the parties hereto until such time as all
Exhibits are mutually agreed upon by the parties and attached hereto The use of the masculine
or neuter genders heremn shall include the masculine femimine and neuter genders and the
singular form shall include the plural when the context so requires

18 10 Brokerage Commussions Both Landlord and Tenant represent that they have
dealt with no other brokers ("Brokers") other than Phoenix Commercial Advisors ("PCA")
representing Landlord and Progressive Realty, Inc ("PRI") representing Tenant in connection
with the negotiation, execution and delivery of this Lease Landlord agrees to pay to the Brokers
the following commussions to PCA a commussion equal to Two Dollars ($2 00) per square foot
in the Premises and to PRI a commussion equal to One Dollar ($1 00) per square foot in the
Premises The commussions shall be payable fifty percent (50%) upon signing of the Lease and
satisfaction or waiver of all contingencies of Landlord and Tenant contained heremn, and the
remaining fifty percent (50%) upon payment of the first month's Mimimum Rent by Tenant If
any person other than the Broker shall assert a claim to a finder's fee, brokerage commission or
other compensation on account of alleged employment as finder or broker or performance of
services as a finder or broker m connection with this transaction, the party agamnst whom the
finder or broker 1s claiming shall indemmify and hold the other party harmless from and against
any such claim and all costs, expenses and liabilities incurred 1 connection with such claim or
any action or proceeding brought thereon, including but not limited to attorneys' fees and court
costs 1n defending such claim

1811 Governing Law This Lease shall be construed under the Laws of the state 1n
which the Shopping Center 1s located

18 12 Estoppel Certificates As often as may be requested by a party, the other party
shall promptly and without cost, execute and deliver to the requesting party, to 1ts mortgagees,
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and/or any other designee, a written estoppel certificate with respect to the Premises and/or this
Lease 1n a form reasonably acceptable to the requesting party

18 13 Unavoidable Delay In the event that esther party shall be delayed or hindered 1n,
or prevented from, the performance of any work, service, or other act required under this Lease
to be performed by the party and such delay or hindrance 1s due to strikes, lockouts acts of God,
governmental restrictions, enemy act, civil commotion, unavordable fire or other casualty or
other causes of a like nature beyond the control of the party so delayed or hindered
("Unavoidable Delay(s)"), then performance of such work, service, or other act shall be excused
for the period of such Unavoidable Delay and the period for the performance of such work,
service, or other act shall be extended for a period equivalent to the period of such delay Inno
event shall such Unavoidable Delay constitute a termination or extension of this Lease The
provisions of this Article shall not operate to excuse Tenant from the prompt payment of rent and

other charges as due under the provisions hercof

18 14 Notice to Mortgagee Tenant hereby agrees to send a copy of any notice or
demand given or made to Landlord, its successors or assigns, pursuant to the provisions of this
Lease, which notice mnvolves the invoking of any of Tenant's remedies under the Lease, to the
Mortgagee of the Shopping Center (upon being notified 1n writing at least thirty [30] days m
advance of such Mortgagee's name and address) on the same date any such notice or demand 1s
sent to Landlord, its successors or assigns, giving to the Mortgagee or 1ts assignee the same right
to cure any default complamned of 1n any said notice or demand as the Landlord has under this
Lease, 1t being agreed that smd Mortgagee or 1ts assignee shall be entitled to the benefits of the
force majeure provisions of Section 18 13 of the Lease

1815 Reciprocal Easement Agreement ("REA") Landlord covenants and agrees to
mpose an REA on the Shopping Center and "Pad4," as shown on the Site Plan (the
"Outparcel"), prior to or simultaneous with any sale of the Outparcel, which REA shall provide,
without limitation, for (a) an overall parking ratio for the Shopping Center of 50 spaces per
1,000 square feet of GLA, (b) development and use restrictions which shall limut the construction
to be performed on the Outparcel to the construction of one buildimg of one story and no more
than twenty-one (21) feet m height plus an additional four (4) feet for architectural elements,
features and towers, and (c) the enforcement of each of the terms and provisions of this Lease
nsofar as the same are applicable by their terms to the Outparcel, mcluding, without limitation,
the obhigations of Landlord contamned m Section 8 2 and 8 3 of the Lease The REA shall be
subject to Tenant's prior approval which approval Tenant agrees not to unreasonably withhold or
delay provided the REA satisfies the requirements of this Section From and after such time as
Landlord imposes the REA upon the Shopping Center and the Outparcel, Landlord covenants
and agrees that (a) the REA shall not be amended or modified n any manner which materially
affects Tenant's ights thereunder without the prior written consent of Tenant, (b) Landlord
hereby grants, assigns and conveys to Tenant on a non-exclusive basis during the term of this
Lease all of the cross-easements and other rights to be contaned 1n the REA, with the same force
and effect as 1f sad rights had been granted directly to Tenant, and (c) Landlord agrees to use all
reasonable efforts to enforce the cross-easement rights and other nghts to be contamed n the
REA on Tenant's behalf, and 1f Landlord fails to enforce said rights on Tenant's behalf within
thirty (30) days after written notice thereof from Tenant, Landlord agrees that Tenant shall have
the right to enforce said rights on Tenant's behalf under the REA directly  Prior to the sale of
the Outparcel and creation of the REA, Landlord shall be bound by the restrictions set forth n
clause (b) of this Section 18 15, 1n addition to all other provisions of this Lease which pertain to
the Outparcel

18 16 Merchant's Association Tenant shall not be required at any time during the Term
of this Lease to jon, participate 1n or contribute to a merchants' association, jomnt advertising or
promotional fund or any sumilar program, however described or denommated

1817 Trash Removal Each tenant n the Shoppmg Center shall pay for the removal of
the trash generated by such tenant m the operation of 1ts business, and such cost shall not be
included i Common Area Costs Landlord shall ensure that all such trash 1s secured n
appropriate contamners behind the Shopping Center Tenant shall have the night to negotiate and
hire a trash removal company for trash generated at the Premises

18 18 [Intentionally Omutted]
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1819 Interest on Past Due Obligations The term "Interest Rate," as used n this Lease,
shall mean the rate per annum equal to the reference rate of the Bank of America National Trust
and Savings Association or 1ts successors from tume to tume 1n effect plus 2% Durmng the period
of any delinquency the Interest Rate shall be adjusted quarterly In no event shall the rate of
interest hereunder be greater than the highest rate then allowable by law

1820 Trade Fixtures, Personal Property and Alterations Upon the expiration or earlier
termmation of the Term, Tenant shall remove Tenant's movable trade fixtures, furniture,
equipment and signs, at Tenant's sole cost and expense and immediately repair any damage
occasioned to the Premises by reason of such removal so as to leave the Premises in a neat and
clean condition Tenant may encumber or finance its moveable fixtures and equipment mstalled
on the Premises No such encumbrance or financing shall be deemed an Assignment, provided
such encumbrance or financing creates a security interest mn such moveable fixtures and
equipment only Landlord agrees to execute, upon Tenant's request, Landlord's standard form
Owner's Waiver and Consent covering such moveable fixtures and equipment

1821 Warver of Tnal by Jury Landlord and Tenant desire and intend that any disputes
arising between them with respect to or 1n connection with this Lease be subject to expeditious
resolution mn a court trial without a jury Therefore, Landlord and Tenant each hereby warve the
right to trial by jury of any cause of action, claim, counterclaim or cross-complaint n any action,
proceeding or other hearng brought by either Landlord agamst Tenant or Tenant against
Landlord on any matter whatsoever arising out of, or 1n any way connected with, this Lease, the
relationship of Landlord and Tenant, Tenant's use or occupancy of the Premises or any claum of
myury or damage, or the enforcement of any remedy under any law, statute, or regulation,
emergency or otherwise, now or hereafter in effect

1822 Past Due Sums Unless otherwise specifically provided in thus Lease, any amount
due from one party to the other under this Lease which 1s not paid when due, and any amount
due as rembursement to a party hereunder for costs meurred by such party m performing the
obligations of the other upon such party's failure to perform, shall bear interest at the Interest
Rate from the date due to and including the date of payment

1823 Confidentiaity —Tenant and Landlord shall keep the terms of this Lease
confidential, provided, however, Tenant and Landlord may disclose such terms (1) to therr 1ts
attorneys, accountants, lenders, prospective lenders, partners, prospective partners, contractors
and architects, (11) to the extent required by law, and (1) to the extent necessary to obtain
approvals and permuts, and (1v) Mortgagees Subject to the preceding sentence, any public
announcements pertamning to this Lease shall be subject to Landlord's or Tenant's, as applicable,
prior wnitten approval Tenant shall notify Landlord within a reasonable amount of time before
any public announcement

1824 Rules and Regulations Tenant shall comply with such reasonable
nondiscriminatory rules and regulations as Landlord may from time to time prescribe for the
Shopping Center, provided such rules and regulations are non-discriminatory and do not
adversely affect Tenant's rights under this Lease or its ability to operate 1ts business m the
Premises

1825 Acqusition of Shopping Center The effectiveness of this Lease 15 contingent
upon Landlord acquiring title to the land underlying the Shopping Center If Landlord has not
acquired such title on or before June 15, 2001, erther party may terminate this Lease by
providing written notice to the other party prior to Landlord's acquisition of said title

1826 Street Widemng Tenant understands that Pima County 1s currently planning to
widen both Orange Grove Road and La Cholla Boulevard, with construction currently
anticipated to begin 1n late 2002 with completion 1n late 2003 Tenant also understands that, in
connection with said street widening, the County may construct medians such that automobile
ingress mnfo and egress from the Shopping Center 15 available only by making a night turn, except
with respect to the easternmost entrance to the Shopping Center, as depicted m Exhibit G hereto,
as agreed by Pima County pursuant to the terms of the letter dated May 16, 2001 from Benjamin
H Goff to Mark Evans, a copy of which 1s attached as part of Exhibit G Landlord will use good
faith efforts to attempt to persuade the County not to so limit ingress and egress to nght turns
Landlord will also work i good farth with Tenant and the County to attempt to reasonably
minumize any adverse effects (¢ g reductions 1n access) to the Shoppmg Center and/or the
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Premises caused by the street widening during the pertod of construction thereof
Notwithstanding the foregoing, Tenant acknowledges that such adverse effects during
construction and/or such Iumitation on ngress/egress to right turns only may occur, and nerther
will constitute a breach by Landlord of this Lease nor a basis for any abatement of rent

hereunder

IN WITNESS WHEREOF this Lease has been executed under seal as of the day and year
first above written

LANDLORD

CATELLUS COMMERCIAL GROUP, LLC
a Delaware imited hability company

By Fay <. P

Name
Tatle Seuyor V P

TENANT

FLEMING COMPANIES, INC,
an Oklahoma corporation

By ///W M—,

Name /¢ 7~
Title

Sentor Vice Presan
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SCHEDULE

Subject to any adjustment made pursuant to Article II, annual Mintmum Rent for the first five (5)
Lease Years shall be $9 85 per square foot, 1 ¢, $504,743 55 based on approximately 51,243
square feet of floor area in the Premuses Thereafter, subject to the maximum Mimmum Rent
rates specified below, Mmmmum Rent shall be adjusted as follows Effective on the fifth (5th)
anmiversary of the Commencement Date and every fifth (S5th) year thereafter (the "CPI
Adjustment Date(s)"), the Minimum Rent m effect immediately before each CPI Adjustment
Date shall be increased 1n accordance with twice the percentage increase, 1f any, in the Index (as
heremafter defined), to an amount which 1s equal to the product of (1) two times the Index for the
fourth (4th) month precedng the month in which the applicable CPI Adjustment Date occurs,
multiphed by (1) the Mimmmum Rent which was 1n effect immedately prior to the applicable CPI
Adjustment Date, divided by (111) the Basic Index (as heremnafter defined), provided, however, 1n
no event shall the Minimum Rent 1n effect after any CPI Adjustment Date be less than the
Mimmum Rent 1n effect immediately preceding the CPI Adjustment Date or more than the
maximum Mimmum Rent rate specified below for the applicable period The parties mntend that
the foregoing equation result m a compounding of adjustments to Minimum Rent The "Index"
shall mean the Consumer Price Index, All Items, 1982-1984 = 100, All Urban Consumers, for
the Los Angeles/Anaheim/Riverside, California Area, as published by the United States
Department of Labor, Bureau of Labor Statistics, or 1ts successor mndex, and the "Basic Index"
shall mean the Index published for the fourth (4th) month preceding the month 1n which the
Commencement Date occurs  In the event the compilation or publication of the Index shall be
transferred to any other governmental department, bureau or agency or shall be discontinued, the
index most nearly the same as the Index shall be used to make such calculation

Imtial Term
Maximum Minimum Rent
Lease Years per Square Foot
1-5 $9 85
6-10 $1010
11-15 $1035
16-20 $10 60

Option Terms

Maximum Mimmum Rent

Lease Years per Square Foot
21-25 $1085
26-30 $11 10
31-35 $1135
36-40 $11 60
41-45 $1185
46-50 31210
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EXHIBIT "A"

SITE PLAN
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EXHIBIT "B"

LEGAL DESCRIPTION OF SHOPPING CENTER

Blocks 1, 2 and 3 of La Cholla Ridge according to the plat of record 1n the office of the

County Recorder of Pima County, Arizona, i Book 46 of Maps, Page 90, and amended by
Declaration of Scriveners Error recorded July 17, 1995 in Docket 10086, Page 289 and recorded
July 12, 1996 1n Docket 10335, Page 47

Excepting therefrom

A portion of Blocks 1 and 2 of La Cholla Ridge according to the plat of record 1 the
office of the County Recorder of Pima County, Arizona, in Book 46 of Maps, Page 90,
and amended by Declaration of Scriveners Error recorded July 17, 1995 n Docket 10086,
Page 289 and recorded July 12, 1996 m Docket 10335, Page 47, also lymng within the
Southwest quarter of the Southwest quarter of Section 3, Township 13 South, Range 13
East of the Gila and Salt River Base and Mendian, Pima County, Arizona and more
particularly described as follows

Commencing at a Brass Cap found flush at the intersection of Orange Grove Road and La
Cholla Boulevard, also being the Southwest corner of said Section 3,

Thence North 00°06'17" West, along the West line of said Section 3, a distance of 363 44
feet,

Thence departing perpendicular to said West line, North 89°53'43" East, a distance of
100 00 feet to a pomnt on the Easterly Right-of-Way Ime of La Cholla Boulevard, said
point being the POINT OF BEGINNING,

Thence leaving said Easterly Right-of-Way line, North 89°53'17" East, a distance of
42 06 feet,

Thence South 00°06'43" East, a distance of 12 00 feet,
Thence North 89°53'17" East, a distance of 157 69 feet,
Thence South 00°06'43" East, a distance of 209 35 feet,
Thence North 89°53'17" East a distance of 32 00 feet,

Thence South 00°06'43" East, a distance of 42 11 feet to a pownt an the Northerly
nght-of-way line of Orange Grove Road,

Thence South 89°53'36" West along, adjoining and adjacent to said Right-of-Way, a
distance of 206 78 feet to the begmning of a curve concave Northeasterly with a central
angle of 90°00'07" and a radius of 25 00 feet,

Thence Northwesterly along the arc of said curve, an arc distance of 39 27 feet to a pomnt
on the Easterly Rught-of-Way line of La Cholla Boulevard,

Thence North 00°06'17" West along, adjoining and adjacent to said Right-of-Way, a
distance of 238 43 feet to the POINT OF BEGINNING
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EXHIBIT "C"
RECORDING REQUESTED BY
AND WHEN RECORDED MAIL TO
{LENDER]
Real Estate Group (AU #{AU#])
[OFFICE ADDRESS]
Attention [LOAN ADMIN'S NAME]

Loan No [LOAN #]

(Space Above For Recorder’s Use)

SUBORDINATION AGREEMENT, ACKNOWLEDGMENT OF LEASE ASSIGNMENT,
ESTOPPEL, ATTORNMENT AND NON-DISTURBANCE AGREEMENT
(Lease To Deed of Trust)

NOTICE THIS SUBORDINATION AGREEMENT RESULTS IN YOUR LEASE
BECOMING SUBJECT TO AND OF LOWER PRIORITY THAN THE LIEN OF
THE DEED OF TRUST (DEFINED BELOW)

THIS SUBORDINATION AGREEMENT, ACKNOWLEDGMENT OF LEASE
ASSIGNMENT, ESTOPPEL, ATTORNMENT AND NON-DISTURBANCE AGREEMENT
("Agreement") 1s made [DATE OF DOCUMENTS] by and between [TRUSTOR] ("Owner"),
[NAME OF LESSEE] ("Lessee") and [LENDER] ("Lender")

RECITALS

A Pursuant to the terms and provisions of a lease dated [DATE OF LEASE]
("Lease"), Owner, as "Lessor”, granted to Lessee a leasehold estate 1 and to a portion of the
property described on Exhubit A attached hereto and incorporated herein by this reference (which
property, together with all improvements now or hereafter located on the property, 1s defined as

(the "Property")

B Owner has executed, or proposes to execute, a deed of trust with absolute
assignment of leases and rents, security agreement and fixture filing ("Deed of Trust") securing,
among other things, a promussory note ("Note") n the principal sum of [LOAN AMOUNT IN
WORDSJ100THS DOLLARS (${LOAN AMOUNT IN #8]), dated [DATE OF
DOCUMENTS], 1n favor of Lender, which Note 1s payable with interest and upon the terms and
conditions described theremn ("Loan") The Deed of Trust 1s to be recorded concurrently
herewith

D As a condition to making the Loan secured by the Deed of Trust, Lender requires
that the Deed of Trust be unconditionally and at all times remain a hen on the Property, prior and
supertor to all the rights of Lessee under the Lease that the Lessee specifically and
unconditionally subordinate the Lease and to the lien of the Deed of Trust

E Owner and Lessee have agreed to the subordination, attornment and other
agreements heremn 1n favor of Lender

NOW THEREFORE, for valuable consideration and to induce Lender to make the Loan,
Owner and Lessee hereby agree for the benefit of Lender as follows

SUBORDINATION Owner and Lessee hereby agree that

Prior Lien The Deed of Trust securing the Note mn favor of Lender, and any modifications,
renewals or extensions thereof, shall unconditionally be and at all times remamn a lien on the
Property prior and superior to the Lease,

Subordination Lender would not make the Loan without this agreement to subordinate, and

18, L}
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Whole Agreement This Agreement shall be the whole agreement and only agreement with
regard to the subordination of the Lease to the lien of the Deed of Trust and shall supersede and
cancel, but only msofar as would affect the priority between the Deed of Trust and the Lease,
any prior agreements as to such subordination, including, without hmitation those provisions, 1f
any, contained 1 the Lease which provide for the subordmation of the Lease to a deed or deeds

of trust or to a mortgage or mortgages

AND FURTHER, Lessee indrvidually declares, agrees and acknowledges for the benefit of
Lender, that

Use of Proceeds Lender, in making disbursements pursuant to the Note, the Deed of Trust or
any loan agreements with respect to the Property, 1s under no obligation or duty to, nor has
Lender represented that 1t will, see to the application of such proceeds by the person or persons
to whom Lender disburses such proceeds, and any applcation or use of such proceeds for
purposes other than those provided for 1n such agreement or agreements shall not defeat thus
agreement to subordinate 1n whole or n part,

Waiver, Relinquishment and Subordination Lessee intentionally and unconditionally waives,
relinquishes and subordinates all of Lessee's right, title and interest m and to the Property to the
hen of the Deed of Trust and understands that 1n rehiance upon, and in consideration of, this
watver, relmquishment and subordination, specific loans and advances are being and will be
made by Lender and, as part and parcel thereof, specific monetary and other obligations are
bemng and will be entered 1nto which would not be made or entered nto but for such rehance
upon this waiver, relinquishment and subordination

ASSIGNMENT Lessee acknowledges and consents to the assignment of the Lease by Lessor in
favor of Lender

ESTOPPEL Lessee acknowledges and represents that

Lease Effective The Lease has been duly executed and delivered by Lessee and, subject to the
terms and conditions thereof, the Lease 1s m full force and effect, the obligations of Lessee
thereunder are valid and binding and there have been no modifications or additions to the Lease,
written or oral,

No Default To the best of Lessee's knowledge, as of the date hereof (1) there exists no breach,
default, or event or condition which, with the giving of notice or the passage of time or both,
would constitute a breach or default under the Lease, and (1) there are no existing claims,
defenses or offsets agamst rental due or to become due under the Lease,

Entire Agreement The Lease constitutes the entire agreement between Lessor and Lessee with
respect to the Property, Lessee claims no nights with respect to the Property other than as set
forth m the Lease [and Lessee acknowledges that the Lease does not contam any option to
purchase the Property or any night of first refusal with respect to the Property], and

No Prepaid Rent No deposits or prepayments of rent have been made in commection with the
Lease, except as follows of none, state "None")

ADDITIONAL AGREEMENTS Lessee covenants and agrees that, during all such ames as
Lender 1s the Beneficiary under the Deed of Trust

Modification, Termination and Cancellation Lessee will not consent to any modificationor
amendment or, except pursuant to the terms of the Lease, termination or cancellation of the
Lease (in whole or m part) without Lender's prior written consent and will not make any
payment to Lessor in consideration of any modification or, except pursuant to the terms of the

Lease, termination or cancellation of the Lease (in whole or m part) without Lender's prior
written consent,

Notice of Default Lessee will notify Lender in writing concurrently with any notice given to
Lessor of any default by Lessor under the Lease, and Lessee agrees that Lender has the right (but
not the obligation) to cure any breach or default specified 1n such notice within the time periods
set forth below and Lessee will not declare a default of the Lease, as to Lender, if Lender cures
such default within five (5) days from and after the expiration of the tume period provided in the
Lease for the cure thereof by Lessor, provided, however, that if such default cannot with
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diligence be cured by Lender within such five (5) day pertod, the commencement of action by
Lender within such five (5) day period to remedy the same shall be deemed sufficient so long as
Lender pursues such cure with diligence,

No Advance Rents Lessee will make no payments or prepayments of rent more than one (1)
month 1n advance of the time when the same become due under the Lease, and

Assignment of Rents Upon receipt by Lessee of written notice from Lender that Lender has
elected to termunate the license granted to Lessor to collect rents, as provided m the Deed of
Trust, and directing the payment of rents by Lessee to Lender, Lessee shall comply with such
direction to pay and shall not be required to determine whether Lessor 15 m default under the
Loan and/or the Deed of Trust

ATTORNMENT Lessee agrees for the benefit of Lender (including for this purpose any
transferee of Lender or any transferee of Lessor's title 1n and to the Property by Lender's exercise
of the remedy of sale by foreclosure under the Deed of Trust) as follows

Payment of Rent Lessee shall pay to Lender all rental payments required to be made by Lessee
pursuant to the terms of the Lease for the duration of the term of the Lease,

Continuation of Performance Lessee shall be bound to Lender in accordance with all of the
provistons of the Lease for the balance of the term thereof, and Lessee hereby attorns to Lender
as 1ts landlord, such attornment to be effective and self-operative without the execution of any
further mstrument immediately upon Lender succeeding to Lessor's mterest in the Lease and
giving wnitten notice thereof to Lessee,

No Offset Lender shall not be hable for, nor subject to, any offsets or defenses which Lessee
may have by reason of any act or omission of Lessor under the Lease which occurs prior to the
date on which title to the Property 1s transferred to Lender or Lender's transferee, nor for the
return of any sums which Lessee may have paid to Lessor under the Lease as and for securnty
deposits, advance rentals or otherwise, except to the extent that such sums are actually delivered
by Lessor to Lender, and

Subsequent Transfer If Lender, by succeeding to the interest of Lessor under the Lease, should
become obligated to perform the covenants of Lessor thereunder, then, upon any further transfer
of Lessor's interest by Lender all of such obligations shall terminate as to Lender

NON-DISTURBANCE In the event of a foreclosure under the Deed of Trust, so long as there
shall then exist no breach or default on the part of Lessee under the Lease, Lender agrees for
itself and 1ts successors and assigns that the leasehold interest of Lessee under the Lease shall not
be extingwshed or terminated by reason of such foreclosure, but rather the Lease shall continue
i full force and effect and Lender shall recogmze and accept Lessee as tenant under the Lease
subject to the terms and provisions of the Lease

MISCELLANEQUS

Heirs, Successors, Assigns and Transferees The covenants herem shall be binding upon, and
mure to the benefit of the heirs, successors and assigns of the parties hereto

Notices All notices or other communications required or permutted to be given pursuant to the
provisions hereof shall be deemed served upon delivery or, if mailed, upon the first to occur of
receipt or the expiration of three (3) days after deposit in United States Postal Service, certified
mail, postage prepaid and addressed to the address of Lessee or Lender appearing below,
provided, however, any party shall have the right to change 1ts address for notice hereunder by
the giving of written notice thereof to the other party in the manner set forth 1n this Agreement

534745 06/SD EXHIBIT C
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"OWNER" "LENDER"
[LENDER]
Real Estate Group (AU #[AU #])
[OFFICE ADDRESS]

Attn {LLOAN ADMIN'S NAME]

"LESSEE"

Counterparts This Agreement may be executed 1n two or more counterparts, each of which shall
be deemed an orignal and all of which together shall constitute and be construed as one and the

same mstrument
Remedies Cumulative All rights of Lender herein to collect rents on behalf of Lessor under the

Lease are cumulative and shall be m addition to any and all other rights and remedies provided
by law and by other agreements between Lender and Lessor or others

Paragraph Headings Paragraph headings in this Agreement are for convenence only and are not
to be construed as part of this Agreement or in any way hmiting or applymg the provisions

hereof

INCORPORATION Exhibit A 1s attached hereto and incorporated heremn by this reference

IN WITNESS WHEREOF, the parties hereto have executed this Agreement as of the day
and year first above written

NOTICE THIS SUBORDINATION AGREEMENT CONTAINS A PROVISION
WHICH ALLOWS THE OWNER TO OBTAIN A LOAN, THE PROCEEDS OF
WHICH MAY BE EXPENDED FOR PURPOSES OTHER THAN THE
IMPROVEMENT OF THE PROPERTY

IT IS RECOMMENDED THAT, PRIOR TO THE EXECUTION OF THIS
AGREEMENT, THE PARTIES CONSULT WITH THEIR ATTORNEYS WITH

RESPECT HERETO
"OWNER" "LENDER"
[TRUSTOR SIGNATURE BLOCK] [TRUSTOR SIGNATURE BLOCK]
By By
Name Name
Title Title
"LESSEE"

[LESSEE SIGNATURE BLOCK]}

By
Name
Ttle

(ALL SIGNATURES MUST BE ACKNOWLEDGED)

534745 06/SD EXHIBIT"C"
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EXHIBIT A TO EXHIBIT "C"

DESCRIPTION OF PROPERTY

EXHIBIT A to Subordination Agreement, Acknowledgment of Lease Assignment, Estoppel,
Attornment and Non-Disturbance Agreement dated as of [DATE OF DOCUMENTS], executed
by [NON-BORROWER TRUSTOR] as "Owner", [NAME OF LESSEE], as "Lessee”, and
[LENDER], as "Lender"

Blocks 1, 2 and 3 of La Cholla Ridge according to the plat of record in the office of the
County Recorder of Pima County, Arizona, in Book 46 of Maps, Page 90, and amended by
Declaration of Scriveners Error recorded July 17, 1995 i Docket 10086, Page 289 and recorded
July 12, 1996 1 Docket 10335 Page 47

Excepting therefrom

A portion of Blocks 1 and 2 of La Cholla Ridge according to the plat of record in the
office of the County Recorder of Puna County, Arizona, 1n Book 46 of Maps, Page 90,
and amended by Declaration of Scriveners Error recorded July 17, 1995 in Docket 10086,
Page 289 and recorded July 12, 1996 m Docket 10335, Page 47, also lymg within the
Southwest quarter of the Southwest quarter of Section 3, Township 13 South, Range 13
East of the Gila and Salt River Base and Meridian, Pima County, Arizona and more
particularly described as follows

Commencing at a Brass Cap found flush at the intersection of Orange Grove Road and La
Cholla Boulevard, also being the Southwest corner of said Section 3,

Thence North 00°06'17" West, along the West line of said Section 3, a distance of 363 44
feet,

Thence departing perpendicular to sard West line, North 89°53'43" East, a distance of
100 00 feet to a poimnt on the Easterly Right-of-Way line of La Cholla Boulevard, said
point being the POINT OF BEGINNING,

Thence leaving said Easterly Right-of-Way line, North 89°53'17" East, a distance of
42 06 feet,

Thence South 00°06'43" East, a distance of 12 00 feet,
Thence North 89°53'17" East, a distance of 157 69 feet,
Thence South 00°06'43" East, a distance of 209 35 feet,
Thence North 89°53'17" East a distance of 32 00 feet,

Thence South 00°06'43" East, a distance of 4211 feet to a pomnt an the Northerly
night-of-way line of Orange Grove Road,

Thence South 89°53'36" West along, adjomning and adjacent to said Right-of-Way, a
distance of 206 78 feet to the beginning of a curve concave Northeasterly with a central
angle of 90°00'07" and a radwus of 25 00 feet,

Thence Northwesterly along the arc of sad curve, an arc distance of 39 27 feet to a point
on the Easterly Right-of-Way line of La Cholla Boulevard,

Thence North 00°06'17" West along, adjoiing and adjacent to said Right-of-Way, a
distance of 238 43 feet to the POINT OF BEGINNING

EXHIBIT A TO
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STATE OF ” )
) ss
COUNTY OF )
On , before me, , & Notary Public

in and for said state, personally appeared
personally known to me (or proved to me on the basis of satisfactory evidence) to be the person
whose name 1s subscribed to the within instrument and acknowledged to me that he/she executed
the same m his’her authorized capacity, and that by his/her signature on the instrument, the
person, or the entity upon behalf of which the person acted, executed the mstrument

WITNESS my hand and official seal

Notary Public 1n and for said State

(SEAL)

EXHIBIT A TO
534745 06/SD EXHIBIT C'
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EXHIBIT "D"

RECORDING REQUESTED BY
AND WHEN RECORDED MAIL TO

Catellus Commercial Group, LLC
201 Masston Street, 2™ Floor

San Francisco, Califorma 94105
Attention Office of General Counsel

(Space Above For Recorder's Use)

MEMORANDUM OF LEASE

This MEMORANDUM OF LEASE 1s made as of Aprnii ___, 2001 by and between
CATELLUS COMMERCIAL GROUP, LLC, a Delaware hmited hability company ("Landlord")
and FLEMING COMPANIES, INC , an Oklahoma corporation ("Tenant")

1 Lease of Premises For good and valuable consideration, the receipt and
sufficiency of which are hereby acknowledged, Landlord hereby leases to Tenant and Tenant
hereby leases from Landlord certain prenuses (the "Premises") contaiming approximately 51,242
square feet of floor area including all space located under the roof as required by Pima County
Building Codes (herein after referred to as the "Premises") to be constructed in the area outhined
and 1dentified as "Pad 1" of the Site Plan attached hereto as Exlubit "A" and by this reference
made a part hereof The Premises shall be situated 1n the "La Cholla Plaza" Shopping Center,
located m an unincorporated area of Pima County, Arizona, which shopping center 1s more
particularly described on Exhibit "B" attached hereto and by this reference made a part hereof

2 Term of Lease The terms and conditions of the leasing of the Premises are set
forth 1n a Lease (the "Lease") dated of even date herewith, between Landlord and Tenant, which
18 incorporated herein by this reference as though fully set forth herein  The term of the Lease 1s
for twenty (20) years, commencing on the "Commencement Date," with six (6) options to extend
for terms of five (5) years each, as described 1 Article III of the Lease

3 Other Lease Terms The Lease contamns other terms and conditions pertinent to
the legal relationship among the Landlord, Tenant and mortgagees of Landlord, ncluding,
without himitation, terms and conditions relating to the occupancy and use of, and otherwise
affecting, the Premuses, public notice of the existence of the same being hereby given

4 Recordation This Memorandum 1s to be recorded mn the Official Records of Pima
County, Arizona, to provide constructive notice of the Lease This Memorandum 1n no way
modifies the provisions of the Lease Upon the expiration or earlier termimation of the Lease,
Tenant agrees to execute and record in the Official Records of Pima County, Arnizona, such
documentation as may be necessary or appropriate to evidence the expiration or earher
termunation of the Lease

IN WITNESS WHEREOF, Landlord and Tenant have executed this Memorandum of
Lease as of the day and year first above written

"Landlord” "Tenant"

CATELLUS COMMERCIAL GROUP, LLC, FLEMING COMPANIES, INC,

a Delaware corporation an Oklahoma corporation
By By

Name Name

Its Its
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STATE OF )
)ss
COUNTY OF )
On , before me, , a Notary Public

m and for said state, personally appeared
personally known to me (or proved to me on the basis of satisfactory evidence) to be the person
whose name 1s subscribed to the within nstrument and acknowledged to me that he/she executed
the same m his/her authorized capacity, and that by his/her signature on the mnstrument, the
person, or the entity upon behalf of which the person acted, executed the instrument

WITNESS my hand and official seal

Notary Public in and for said State

(SEAL)
STATE OF )
)ss
COUNTY OF )
On , before me, , a Notary Public

m and for said state, personally appcared
personally known to me {or proved to me on the basis of satisfactory evidence) to be the person
whose name 1s subscribed to the within mnstrument and acknowledged to me that he/she executed
the same 1n his/her authorized capacity, and that by histher signature on the instrument, the
person, or the entity upon behalf of which the person acted, executed the mstrument

WITNESS my hand and official seal

Notary Public 1 and for said State

(SEAL)

(SEAL)

534745 06/SD EXHIBIT D'
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EXHIBIT A TO EXHIBIT "D"

Site Plan
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EXHIBIT B TO EXHIBIT "D"

Legal Description of Shopping Center

Blocks 1, 2 and 3 of La Cholla Ridge according to the plat of record m the office of the
County Recorder of Pima County Anzona, m Book 46 of Maps, Page 90, and amended by
Declaration of Scriveners Error recorded July 17, 1995 m Docket 10086, Page 289 and recorded

July 12, 1996 1 Dacket 10335, Page 47

Excepting therefrom

A portion of Blocks 1 and 2 of La Cholla Ridge according to the plat of record mn the
office of the County Recorder of Pima County, Arizona, in Book 46 of Maps, Page 90,
and amended by Declaration of Scriveners Error recorded July 17, 1995 m Docket 10086,
Page 289 and recorded July 12, 1996 1n Docket 10335, Page 47, also lying within the
Southwest quarter of the Southwest quarter of Section 3, Township 13 South, Range 13
East of the Gila and Salt River Base and Mendian, Pima County, Arizona and more
particularly described as follows

Commencing at a Brass Cap found flush at the intersection of Orange Grove Road and La
Cholla Boulevard, also being the Southwest corner of said Section 3,

Thence North 00°06'17" West, along the West line of said Section 3, a distance of 363 44
feet,

Thence departing perpendicular to said West hine, North 89°53'43" East, a distance of
100 00 feet to a pomt on the Easterly Right-of-Way line of La Cholla Boulevard, said
point being the POINT OF BEGINNING,

Thence leaving said Easterly Right-of-Way line, North 89°53'17" East, a distance of
42 06 feet,

Thence South 00°06'43" East, a distance of 12 00 feet,
Thence North 89°53'17" East, a distance of 157 69 feet,
Thence South 00°06'43" East, a distance of 209 35 feet,
Thence North 89°53'17" East a distance of 32 00 feet,

Thence South 00°06'43" East, a distance of 42 11 feet to a pomnt an the Northerly
night-of-way line of Orange Grove Road,

Thence South 89°53'36" West along, adjoining and adjacent to said Right-of-Way, a
distance of 206 78 feet to the begmmng of a curve concave Northeasterly with a central
angle of 90°00'07" and a radius of 25 00 feet,

Thence Northwesterly along the arc of said curve, an arc distance of 39 27 feet to a point
on the Easterly Right-of-Way line of La Cholla Boulevard,

Thence North 00°06'17" West along, adjoining and adjacent to said Right-of-Way, a
distance of 238 43 feet to the POINT OF BEGINNING

EXHIBIT B TO
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EXHIBIT E

SIGN CRITERIA

LA CHOLLA PLAZA

SIGN CRITERIA

These critena have been established for the purpose of assuring an omslandmg shoppmg center and for the

ra

mutual benefit of all Tenants. Conformance will be smctly d and any or
unapproved signs must be brought mte conformance at the expense of the Tenant.

GENERAL REQUIREMENTS

All signs and their nstallation must comply with Pima County (P C) Sign Ordinance and all locat
bulding and electrical codes

All signs ta be individual or pan channel letters No can signs are allowed

No anmmated flashing or audible signs will be permmed

All signage will be d d and dn with the Pima County Zoning Ordinance
Section 18 79 Sign Standards and all codes apphcable at time of pernut application Should Owner s
¢criterta be more than codes and ord Owner s critenia shall prevail

Lach Tenant shalf submit or cause to be submutted to the landlord for approval before fabrication at
Ieast four (4) copies of detailed drawings indicating the Jocation size layout, design and color of the
proposed signs mcluding all lettering and/or graphics

All permits for signs and therr mstallations shall be obtamed by the Tenant or his representative from
Pima County per P C Zoning Ordinance Section 18 79 Sign Standards

Tenant shall be responsible forthe fulfil llmenl ot‘ all requirements and specifications

All signs shall be and H | hook up at Tenant s expense Tenant
shall cause his sign to be instalied no later than forty five (45) days alter Tenant opens for business

All signs and thewr mstallation shall comply with P C Zonmg Ordinance Section 18 79 Sign Standards
as well as all other buslding, electrical codes having junisdiction over this project Nothing m this

critenia shall imply & waiver of req by the local
All signs shall be reviewed for conformance with this criteria and overall design quality  Approval or
pproval of sign suk Is based on esth of design shall rema the sole nght of the Landlord

At the ¢nd of Tenant s leasc term or at the tune Tenant vacates the leascd premises whichever shall
first occurs, Tenant s sign shall remam mstalled and be a part of Landlord s real property Tenant is
not entitled, for any reason whatsoever to remove its sign or any part thereof after Tenant 5 imial
mstallation of said sign If however Landlord allows Tenant shall patch and repair any damage to the
building to landlord s sausfaction

B GENERAL SEPCIFICATIONS

W W -

-

534745 G6/SD
C1576-020/6 1 D1/SCW/SCW

Elecirical service to all signs shall be on Tenant s meter at Tenant 5 expense

No scnp( will be permmod unless it 1s part of an established trademark of the Tenant

All and other equip shall be led withia cabinet,

Tenant shall be responsible for the mstall and of all signs

All signs are to be mstalled under the direction of the Landlord or Landlord s supermniendent or
representative

Wording of signs shall not include the product sold except as part of Tenant s trade name or Jogo
The widsh of Tenant s fascia sign shall not exceed sixty seven (67%) of Tenant store width Landiord
will designate exact location of sign m relattan to enant s storefront width prior to any mnstaliaton
Tenant sign contractors shall repar any damage caused by said Contractors work or by its agents or
cmployees and Tenant shall be hable for Operations of Tenant s Sign Contractor
No signs perpendicular to the face of the butlding or storefront will be permtted
The allowable sign area 1s one (1) square foot of signage per each lneal foot of store frontage parallel
1o the sign band. Area shall be figured by multiplyig the greatest horizontal dimension by the greatest
vertical dimension of each letter or group of letters whichever allows the greater sign area Logos
shalf be counted as part of the sign area.
The maxmum aggregate sign area is one hundred and fifty (150) square feet per busmess

Exhibit E

EXHIBITE
1
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SIGNS TO BE CONSTRUCTED IN ACCORDNACE WITH THE FOLLOWING

The maxunum height of each letter shall be 24" igh  The mimmum height of each letter shall be 12
All letters that do not conform to the above statements shall have Landlord and Pima County approval
Each mdividual letter shall be constructed of 22-gauge stretcher leveled pam-lok sheet metal  All
nterior surfaces shall be primed with rust inhibsting primer and two (2) coats of special light reflecting
white Exterior reveal to be pamted dark bronze

Illurmnation shall consist of neon as bsted at #10 of this section

Sign contractor will stub condust through fascia for connection to primary feeds by others, Condust 15
o be located disectly behind each letter and contained within the outer perimeter of each mdividual
letter

Logo color shall be tenants choice  Face of sign shall be 3/16” aceyhic plexiglass face acrylte Copy
to be fat cut out or tim capped, all colors subject to Landlord and Pima County s approval  See color
list at #10 of this section

Al signs to be centered on feased storefront.

No clips mountng devices or labels (except U L Label) shall be visible

All signs bear the UL label (m an P ) and the i must comply with all
pplicable burlding and el 1 codes

All of the build (to mwelude fascia) required for sign installation shall be

sealed 1 a watertight condition  [f at any time dunng Tenant s occupancy of the leased premises

water 1s found leaking nto the build via p from Tenant s sign then Tenant shal

cause Ms sign contractor to make the necessary repams to stop water leakage said work shall be
Tenant s sole expense

All colors and comrespanding nieon to match the following

1 Red #209 0 Acrylate with clear red neon illummation.

2 Blue #605 0 Acrylate with powder blue neon illumunation

3 Ivory #047 2 Acrylate with clear white neon illumination.

4 Orange #303 0 Acrylate wath clear white neon tiumination

5 Green #506 0 Acrylate with clear white neon illummation

6  Yellow #407 2 Acrylate with clear white neon i{lumination

All signs to have a maximum of two (2) hnes of copy

MISCELLANEOUS REQUIREMENTS

Each Tenant shall be permutted to place upon each entrance of tts premises not more than 144 square
inches of gold leaf or decal appllcanon lenenng not to exceed two inches (2 ) m hesght, indicating
hours of b P clc

Except as provided heremn no adverti: lacards banners p names nsignta, trademarks or
other descriptive matenial shall be affixed or mamtaned upon the glass panes and supports of the
show windows and doors, or upon the exterior walls of butldmgs or withm 24” of show window

Each Tenant who has a door for dise may have uniformly applied on
said door m location, as directed by the Landlord m mo-mch (2") lugh block letter the Tenant s name
and address Where more than one Tenant uses the same door each name and address shall be
applied Color of letters will be as selected by the Landlord

Tenant may install on the storefront if required by the US Post Office the numbers only for the street
address 1 exact location stipulated by the Landlord Size type and color of numbers shall be as
stipulated by Landiord

Tenants should note that approval action by the Landlord will generally take one week. No installation
will be permitted until Tenant has recewved written approval from Landlord along with a copy of
Tenant s detailed sign drawing with Landlord s approval affixed thereto

Applicant must secure approval of Landlord prior to submitting a request for a sign permat from Pima
County

No sign shall be mstalled or altered after mstallation except with the permussion of the Landlord and
with a sign permut from Pima County

Exhibit E
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COVENANT TO DEDICATE PROPERTY FOR STREET WIDENING

By D

EXHIBIT F

COVENANT TO DEDICATE

RECITALS

FIDELITY NATIONAL TITLE AGENCY, INC, INC,, an Arizona corporation as
Trustee under Trust No. 10 601 (the “Owner”) owns the property legally descnbed in

Exdubit A (the ‘Property™)

Pima County 1s the owner of Orange Grove Road, and L2 Cholla Boulevard, public roadways
which abut the Property

The Property was the subject of rezorng case CO9-93-35 approved by the Board of
Supervisars on December 21 1993 under Ordinance 1994 19, attached hereto as Exhibit B

As a condition of rezonng the Froperty condition 8.D of Ord 1994-19 req the
owner to Covenant 1o Dedicate of no cost 10 Prma County, up o an additional 25 00 feet of
right of-way for Orange Grove Road and La Cholla Boulevard, when requested by Pima
County for a grade separated intersection.

Pima County 15 not yet ready to begin the grade separated intersection at Orange Grove Road
and La Cholla Boulevard, but anticipates that final plans for the roadway might not need the
maximum dedications required

NOW THEREFORE n consideration of the above recitals Owner covenants and agrees as

follows

534745 06/SD
C1576-020/6 1-01/SCW/SCW

1 Owners shall, withm 20 days after a wnitten request by Pima County Department of
Transpartation, dedicate at no cost, to Pima County for nght of-way purposes the
following®

1) & maxumum of 25 00 feet of the Property tn fee; for nght of way for Orange
Grove Road and La Cholla Boulevard

2 These covenants shall run with the land described in Exhubit A, and shall be binding
upon Qwrers, therr successors, heirs and assigns

EXHIBITF
1
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The recitals contained herein shall survive recordation of these covenanis

Amendment. This covenant may be modified tenmunated or canceled only by a
wnitten agreement executed by all partics and placed of record m the official records

of Puna Couaty, Anzona.

For Fidelity National Title Agency Inc an Anzona
corpopftion, as Trustee under Trust No 10 601
only/and not

By,

(Type Name Here) yarera 1 211

As Trust Officer

STATE OF ARIZONA. )
)

COUNTY OF PIMA }

This instrument was acknowledged before me the undersigned authonty on this _22nd day

of _May... . .200&by_ Martha L. H:l] as
Trist OFficer of Fidelity National Trtle Agency Ine

an Anzona corporation, es Trustee under Trust No 10 601

RHY
Lﬂ‘h},?\ﬁm AKIZONA

|1
cou
) tl:l.bmm o, 30 208

AL
A _&‘ %\l ﬂm
Ni blic U

My Commussion Expires

Re CO9 93-53
JR

€0$-5335 COVENANT TO DEDICATE 2

MAY 24 B1 @9 84
6029550496 PAGE B5
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Order No 40000443 SA
EXHIBIT * A "

Blocks 1 2 and 3 of LA CHOLLA RIDGE according to the plat of record [n the oftice of the
Counlv Recnrder of Pima County Anzona in Book 45 of Maps and Plats at page S0 and

of S Ercor ded July 17 19850 Dacket 10086 at page
2089 and ror.-otdzd July 12 18981 Docket 10335 at page 47

EXCEPT that portion of Blocks 1 and 2 conveyad in Docket 11179 at page 2853 Pima County
records

534745 06/SD EXHIBIT F
C1576-020/6 1-01/SCW/SCW 3
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EXHIBIT G

77 m"}
NN EAY

PIMA COUNTY

DEPARTMENT OF TRANSPORTATION AND FLOOD CONTROL DISTRICT
201 NORTH STONE AVENUE. THIRD FLOOR
TUCSON. ARZONA 85701 1207

BROOKS A. KEENAN P.E,
mmmn (520) 740 6410

FAX {520) 620-1933

May 16 200}

Mr Mark Evans
Catellus Development Corporation
165 South Union Boulevard Suite 852

Lakewood, Colorado 80228
Subj Compl of R g Req for La Cholla Plaza
Revmd Development Plan (P1201-015)

Dear Mr Evans
Thus letter 1s a recapitul of our p d regarding financial contribunions from the
subject property to long term unprovements 1o La Cholla Boulevard and Orange Grove Road. This
letter also confirms our discussions related to access and the project s conft tother

d and r g ord for the onginal case
Rezoning Condinons

The subject property was part of 2 larger parcel rezoned 1n 1993 as Pacific Intemanonal-Orange
Grove Road rezonung (Co$ 93 35) The rezomng included a ten scre portion of CB1 where your
project is located and an addittonal 27 acres of residential uses  The transportation related conditions
of the rezonmg were Items 8A through G These are contaned in their entirety 11 matenals you have

usly obtamed from Develop Services Department 1n y the
reqmred that area roads, specifically La Cholla Boulevard and Orange Grove Road, would have
sufficient cepacity to accommodate the traffic generated by the new development, that access and
xmpmvcmmts for the site be approved by the county that additional night-of way be dedicated or

te to dedicate, that the property owners reach a financial contribution agreement for

comnbuuons to ﬁnure road improvements acceptable to the Pima County Department of
Transportation and Flood Control Distnet that building setbacks be adhered to and that there be a
traffic suudy debincating the unpacts of the project on area roadways. It 1s the opiruon of the
Department of Transportation that the g conditions have or will be met with the completion of
the revised Development Plan

EXHIBIT G
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Traffic Analysis Reports
The rezonng has been the subject of two traffic impact studies
L] Traffic Impact Study for La Cholla Ridge by Urban Engineenng, August 1994

L] Traffic Impact Analysis for La Cholla Commercial Development, Kunley Horn and
Assoctates, October 1999

Wiule there are differences 1n the two reports based on develop p p g 2t the time
they both conclude that the exising Orange Grove Road/La Cholia Boulevard ntersection 15 tnsufficient
to provide for additional development generated trafhe at this locatton wathin acceptable levels of
service, and that addiional roadway capacity n the form of through lancs at the Orange Grove

Road/La Cholla Boufevard mtersection would be necessary  These reports were reviewed and
approved by the Department of Transportation

Internim Improvements

Some roadway improvements in the form of tum lanes were made i conjunction with the development
of the residential portion of the rezomng by New World Homes on La Cholla Boulevard north of the
current commercial development

More recently New World Homes has completed additional intenm improvements 1o the mtersection
onboth La Challa Boulevard and Orange Grove Road  Thus was a cooperative project performed in
conjunction with Pima County Department of Transportation  New World Homes was solely

ponsible for paving 1mp. on the north side of Orange Grove Road cluding the median
tum lane and improvements on the east side of La Cholla Boulevard north of Orange Grove Road
New World Homes also paid for the redesign of the traffic signal The construcuon of the new trafhc
signal to ellow for the intenm widerung project was jointly funded by New World Homes and Pimz
County Puna County funded the cost of road widening on the south side of Orange Grove Road and
the east and west sides of La Cholla Boulevard south of the subject int These ip
were completed several months 2go  The mmprovement in existing traffic flow has been documented by
staff and has been favorably noted by the public and the Northwest Area Transportation Coabtion

The current cond: at the of La Cholla Boulevard and Orange Grove Road are the it
of mprovement that can be feasiblely d due to topograpluc and physical constraints These
nclude the crest of the hull on Orange Grove Road 10 the west of the mtersection and the presence ofa
large box culvert carrying Namm Wash under Orange Grove Road at the immedsate cast boundary of
La Cholla Plaza. Untl these two major geometnc constrants ase dealt with, there 15 no feasible way to
provide additional capacity on Orange Grove Road or at the miersection of La Cholla Boulevard

A for Future Imyp

Continued development of the La Cholla Plaza commercial center may proceed subject to your
agreement to pamicipate w the future improvements to La Cholla Boulevard and Orange Grove Road

EXHIBIT G
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These improvements are currently under design for Pima County under projects 4LCRIR, La Cholla
Boulevard Raver Road to Omar Dave, and 40GTCD Orange Grove Road Thornydale Road to
Corona Road Current plans call for both roadways to be six lanes, with raised medians to separate
opposing travel and control feft tums Funding for the construction for these improvements will be from
a vaniety of sources but panaipally, Highway User Revenue Bonds authorized by Pima County voters
1997 Additsonal sources of revenue nclude funds from pnvate development such as the La Cholla
Plaza pruject  Construcuon of the major road improvements adjacent to L Cholla Plaza 15 scheduled

to begn of fiscal year 2002 2003 It 1s the department s witent that Lz Cholla Boulevard and Orange

Grove Road 1on from appr ly San Joaquin A to Corona Road be constructed at
onetme These lmirs of proposed improvements include all of the La Cholla Plaza frontage on both
roadways

The assessment of the proportionate share of cost attributed to La Cholla Plaza for this major project
was based on

1 The final configuration and specific uses of the buildings on La Cholla Plaza site as
shown tn the subject revised develop plan and analyzed by Kumiey Horn in
matenals transnutted to the Department of Transportation on Apnl 23 2001

2 The net traffic g for the new development as a percentage of both existing |
travel and traffic forecasts for the year 2020 on the improved facihities

3 The esumated construction cost of improvements to La Cholla Boulevard and Orange
Grove Road mtersection

The net generation of new tnps d with the proposed develop 15 approximately 6 000
vehicles per day This total excludes the Diamond Shamrock converuence mart gas staton dlready
under construction and prowvides 2 27 percent pass-by tnp reduction factor for the supermarket This
niet new tnp g 15 equivalent 1o 13 percent of the ng traffic gong through the Orange Grove
Road/La Cholla Boulevard intersection  As regronal traffic growth continues this percentage will

dechne to approxumately 8 percent m the year 2020 The average impact of the development on the
ntersection over the 20 year penod is equivalent 1o 10 percent of the tiavel through the mtersection.

The intersection umprovements are estinated to cost approximately $1 000 000 This represents
approximately 5 percent of the total $20 S nullion project cost for the full improvements to La Cholla
Boulevard from River Road to Omar Dnve, including the Orange Grove Road connections  The share
of the intersection improvement costs to be assessed agamst La Cholla Plaza s $100 000 Payment
shall be made 1 full prior to of Certsficate of Occupancy for the subject bunldings on the
develop plan, or al ly you may enter mto a development agreement which would allow for
payment over time However the maximum term would not be more than three years

EXHIBIT G
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Access

The number of access pomts to the site were specified 1n the onginal rezoning  Driveways have been
constructed 1n accordance with previously approved development plans The revised development
plan proposes relocating the muddle dnveway on Orange Grove Road to the west. Department of
Transportation will assure that there 15 cast bound left turm access in the vicity of the easternmost
dniveway to the develor with the of the full Orange Grove Road improvements  Any
modification to the dnveways as they may ¢xist at the time of the Pima County roadway improvement
project, would be made by Pima County not the property owner Funal details on thus access will be

lved during the compl of the design for the Orange Grove Road improvements and will include
consultation with the owner Please note that 1t 15 our intent that left turm aceess for La Cholla Plaza in
this vicuty will also serve west-bound Jeft turn access for approved office develop on the south
side of Qrange Grove Road

Area Roadway Capacity

Tt 15 the posttion of the Department of Transportation that the planned improvements to La Cholla
Boulevard and Orange Grove Road in the vicinuty of this project are sufficiently advanced to satisfy the
requn of 1 Condiion 8A. Funding for the project has been secured La Cholla Plaza has
dedicated nght of way and is making a financial contnbunion for those improvements and development
plan epprovals and bullding permits may proceed. Certificate of Occupancy may also be refeased at

the appropniate ume subject to completion of all requirements including the financial conmbution to La
Cholla Boulevard and Orange Grove Roud projects

| believe this covers all of the areas that we had discussed If you have any further questions please
give me a call at (520) 740-6403

Sincerely yours,
7
Beryamun H Goff, PE

Deputy Director
Department of Transportation

BHG/pbe

c Carmune DeBonis Director Development Services Department
Jonathan Crowe Transp Systems Division
David Petersen, Development Services Department
Steve Magelli, P E , Development Review Manager
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