UNITED STATES BANKRUPTCY COURT

FOR THE DISTRICT OF DELAWARE PROOF OF CLAIM

Case Number
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In re Flening Companues, Inc , et al

Unuted States Bankruptcy Court for the Dastrict of Delaware

Chapter 11 Case No 03-10945 (MFW) (Jontly Admunistered)
|

Summary of claim of Rebnec Nine, Inc

As part of the Debtors’ wholesale distribution business, the Deb
facility located at 2001 West Magnolia Avenue, Geneva, Alabama (the
Rebnec Nine, Inc (“Rebnec™)

The Sublease and Agreement (the “Sublease”), dated November
Capital Corporation (“BNE”), as Lessor, and Flemung Foods of Alabam

forth the terms upon which the Debtors agreed to lease the Warehouse
1s attached hereto as Exhibit A Under the Sublease, the Debtors are ob

rent payments as set forth on Exhibit B to the Tax Indemnity Agreemen
quarterly rent obligations, under certain circumstances, the Debtors may
fees associated with this facility The obligations of the Debtors under t
secured by certain property and equipment located in the Warehouse T

1s currently unknown

Fleming Companies, Inc , a Debtor 1n these jointly-administered
Guaranty agreement for the Warehouse thereby assuring the Lessor that

Fleming Foods of Alabama, Inc for this Warehouse would be satisfied
of Alabama, Inc or by Flemung Companies, Inc A copy of the Subleas
hereto as Exhibit B

On November 20, 1986, the Debtors also entered mnto the Tax In
BNE Under the Tax Indemnity Agreement, the Debtors agreed to inde
tax benefits which result from certain specified actions of the Debtors
Indemnity Agreement (a copy of which 1s attached hereto as Exhibit C)
Fleming Companies, Inc also entered into a Tax Indemnity Guaranty w
Foods of Alabama, Inc ’s obligations under the Tax Indemnity Agreem
Indemnity Guaranty 1s attached hereto as Exhibit D

On August 19, 1994, BNE assigned all of its rights in the variou
Rebnec and Rebnec assumed the role of Lessor under the Sublease and
Agreement A copy of the Assignment and Assumption Agreement 1s
E This assignment included the Sublease Guaranty with Fleming Com

Rebnec files this claim for all unpaid rent, additional rent (inclu
for indemmnification by the Debtors for 1ts losses under the Tax Indemni
aware that the Debtors no longer operate out of the Warehouse and that

the Debtors’ rejection of this facility Rebnec reserves all of its rights t

with an administrative claim, a rejection damages claim, and to include
owed that are not known to Rebnec at the time of this filing The deadl

claims that flow from the rejection of this facility has not arrived as of t
Accordingly, Rebnec reserves the right to submut supplemental claims that include am

from the rejection of the Warehouse by filing this claim
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EXHIBIT A




1828¢

SUBLEASE AND AGREEMENT

Between

BNE CAPITAL CORPORATION,
as Lessor

and

FLEMING FOODS OF ALABAMA, INC ,
as Lessee

THIS SUBLEASE AND AGREEMENT HAS BEEN ASSIGNED TO AND IS SUBJEGT TO A SECURITY
INTEREST IN FAVOR OF MORGAN GUARANTY TRUST COMPANY OF NEW YORK, AS TRUSTEE|,
UNDER A TRUST INDENTURE, DATED AS OF THE DATE HEREOF, BETWEEN THE INDUSTRIAL
DEVELOPMENT BOARD OF THE CITY OF GENEVA, AN ALABAMA PUBLIC CORPORATION, AS
GRANTOR, TO MORGAN GUARANTY TRUST COMPANY OF NEW YORK, AS TRUSTEE
INFORMATION CONCERNING SAID SECURITY INTEREST MAY BE OBTAINED FROM SAID
TRUSTEE AT 30 WEST BROADWAY, NEW YORK, NEW YORK 10015  NO POSSESSCRY SECURITY
INTEREST MAY BE OBTAINED IN THIS SUBLEASE AND AGREEMENT BY ANY) PERSON OTHE
THAN SAID TRUSTEE BY POSSESSION OF ANY COUNTERPART OF THIS SUBLEASE AND
AGREEMENT OTHER THAN A COUNTERPART WHICH HAS BEEN SIGNED BY AN| AUTHORIZED
OFFICER OF SAID TRUSTEE ON THE SIGNATURE PAGE HEREQOF

Dated as of November 20, 1986
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SUBLEASE and AGREEMENT, dated as of November 20, 19
amended and supplemented from time to time as permitted here
Sublease), between BNE CAPITAL CORPORATION, a Massachusetts

1 Sublease of Premises and Equipment, Title and C

6 C(herein,
y, called t
orporation
sor), havin

S
18

%

an

FLEMING FOODS OF
any corporation

1ts assets
ss at 6301
73126-0647

ndition,

Guaranty, Tax Indemnity Agreement

(herein, together with 1ts successors and assigns, called Les
address at 28 State Street, Boston, Massachusetts 02109, and
(a) 1In consideration of the rents and covenants he
be pard and performed by Lessee and upon the terms and cond1
specified, Lessor hereby leases to Lessee, and Lessee hereby
Lessor, (1) the premises (the Premises) consisting of the la
Schedule A, all buildings, structures and other 1mprovements
located thereon (the Improvements), and all easements, right
appurtenances relating thereto, and (11) the equipment, mach
personal property (the Equipment) described in Schedule A-1
any additions, alterations, accessions, substitutions, renew
replacements thereof Lessor's 1nterest in the Premises and
created by a Lease and Agreement, dated as of the date hereo
and between the Industrial Development Board of the City of
Board), as lessor, and Lessor, as lessee In connection wit
and delivery of the Lease, the Board has provided for the pe
of the Premises and the Equipment by the 1ssuance and sale o

ein stipulated to

1ons herein
leases from

d described|in
now or hereafter

and
nery and ot
ereto 1nclu
1s, repairs
Equipment 1
(the Lease
eneva (the
the execut
manent fina
(1) 1ts

ALABAMA, INC , an Alabama corporation (herein, together with

succeeding thereto by consolidation, merger or acgquisition o
substantially as an entirety, called Lessee), having an addr

Waterford Boulevard, P O Box 26647, Oklahoma City, Oklahoma

$10,400,000 aggregate original principal amount of 1ts 9 375% Industrial
Development Bonds (Fleming Foods, 1986 Project), Series A, Due 2011 (the
Series A Bonds), which Series A Bonds have been secured by ajmortgage 11
the Premises and a security interest 1n the Equipment created by a Trust
Indenture (the Mortgage), dated as of the date hereof, by and between th
Board as mortgagor and Morgan Guaranty Trust Company of New York, as tru
(the Mortgagee), and (11) 1ts $2,600,000 original principal amount 9 00%
Industrial Development Bond (Fleming Foods, 1986 Project), Series B, Due
(the Series B Bond) The Premises and the Equipment are leased to Lesse
their present condition without representation or warranty by Lessor and
subject to the terms and conditions of the Lease, to the rights of parti
possession, to the existing state of title, and to all applicable legal
requirements now or hereafter in effect Lessee has examine the Premis
the Equipment and title thereto and has found the same satisfactory

(b) As an inducement for Lessor to sublease the Premises and t
Equipment to Lessee hereunder, (1) Fleming Companies, Inc , an Ok 1ahoma
corporation (the Guarantor) 1s simuitaneously entering into a guaranty o

of Lessee's obligations hereunder pursuant to a Sublease Guaranty from
Guarantor to Lessor dated as of the date hereof and a separate guaranty
of Lessee's obligations under the Tax Indemnity Agreement hereinafter
described pursuant to a Tax Indemnity Guaranty, from Guarantor to Lessor
as of the date hereof, and (11) Lessee 1s simultaneously entering 1nto a
Indemnity Agreement with Lessor dated as of the date hereof
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2 Use, Quiet Enjoyment, Identification (a) Lessee may use the
Premises and the Equipment for any lawful purpose The Equipment 15 located
on the Premises and Lessee shall not remove the Equipment from the Premises
without the prior written consent of the Lessor So long as| no default has
occurred and 1s continuing hereunder, Lessor warrants peaceful and quiet
enjoyment of the Premises and the Equipment by Lessee against acts of Lessor
or anyone claiming through Lessor, provided that Lessor and 1ts agents m y
enter upon the Premises and examine the Premises and the Equipment at
reasonable times and upon reasonable advance notice

(b) Lessee agrees, upon the request of Lessor, at Lessee's sole cost
and expense, to place markings on the Equipment by stencil or by a metal tag
or plate affixed thereto showing plainly, distinctly and conspicuously
Lessor's estate therein, and, 1f requested by Mortgagee, Mortgagee's security
interest therein, provided, however, that such 1dentification markings are to
be placed so as not to 1nterfere with the usefulness of such| Item of
Equipment  If during the term hereof any such identificatiop marking shall at
any time be defaced or destroyed, Lessee shall 1mmediately cause such defaced
or destroyed 1dentification marking to be restored or replaced Lessee shall
not allow the name of any person to be placed upon any part pf the Equipment
as a designation which might be 1interpreted as 1ndicating a claim of ownership
thereof or a security interest therein by any person other than Lessor o
Mortgagee

3 Terms The Premises and the Equipment are leased hereunder| for a
primary term (the Primary Term) and, at Lessee's option, up to four
consecutive additional terms of five years each and a fifth successive
additional term of fifty-four (54) months (the Extended Terms), unless and
unt1l the term of this Sublease shall expire or be terminated pursuant to any
provision hereof The Primary Term and each Extended Term shall commence and
expire on the dates set forth 1n Schedule B So long as no pvent of default
has occurred and 1s continuing hereunder, Lessee may exercisg 1ts option| to
extend the term of this Sublease for an Extended Term with respect to th
Premises and Equipment by giving notice thereof to Lessor not less than 180
days prior to the expiration of the then existing term

4 Rent

(a) Lessee shall pay to Lessor 1n lawful money of the United States,
as fixed rent for the Premises and the Equipment, the amounts, subject t
adjustment (upwards and not downwards) as provided 1n the Tax Indemnity
Agreement, set forth 1n Schedule B (Basic Rent) on the dates| set forth therein
(Payment Dates), at Lessor's address set forth above, or at such other address
or to such other person as Lessor from time to time may designate

(b) A1l amounts which Lessee 15 required to pay pursuvant to thps
Sublease (other than Basic Rent, amounts payable upon purchase of the Premises
and the Equipment and amounts payable as liquidated damages pursuant to
paragraph 17), together with every fine, penalty, interest and cost which may



be added for non-payment or late payment thereof, shall
rent If tessee shall fail to pay any additional rent,
right to pay the same and shall have all rights, powers
respect thereto as are provided herein or by iaw in the case

Basi1c Rent Lessee shall pay to Lessor 1interest at the rate

to 2% over the interest rate on the Series A Bonds on all ove
from the due date thereof (notwithstanding any requirements o
expiration of grace periods contained herein) until paid, and
addifional rent paid by Lessor on behalf of Lessee from the d
Lessor unt1l repaid by Lessee Lessee shall perform all 1ts

this Sublease at 1ts sole cost and expense, and shall pay all
additional rent when due, without notice or demand

Lesso
and r

5 Net Lease, Non-Terminability

(a) This Sublease 15 a net lease and the Basic Rent
and all other sums payable hereunder by Lessee, whether as th
for the Premises and the Equipment or any portion thereof or
be pard without notice or demand and, any present or future 1
contrary notwithstanding, this Sublease shall not terminate,
have any right to terminate this Sublease (except as otherwis
provided 1n paragraphs 11¢(b), 11¢(c) and 13¢(a) of this Subleas
Lessee be entitled to any abatement, reduction, set-off, coun
or deduction with respect to any Basic Rent, additional rent
payable hereunder (except as otherwise expressly provided 1n
of this Sublease), nor shall the obligations of Lessee hereun
by reason of any termination of the Lease, any damage to or
the Premises and/or the Equipment, any taking of the Premises
Equipment or any part thereof by condemnation or otherwise, a
Timitation, restriction or prevention of Lessee's use, occupa
of the Premises and/or the Equipment, or any interference wit
occupancy or enjoyment by any person, any eviction by paramou
otherwise, any default by Lessor hereunder or under any other
mmpossibility or 111egality of performance by Lessor, Lessee
action of any governmental authority, or any other cause whet
dissimilar to the foregoing Lessor and Lessee i1ntend that t
Lessee hereunder shall be separate and independent covenants
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(c) Lessee waives all rights which may now or hereafter be conferred
by law (1) to terminate this Sublease or any part thereof, or (11) to any
abatement, suspension, deferment or reduction of the Basic Rent, additional
rent or any other sums payable under this Sublease, except as otherwise
expressly provided herein

6 Taxes and Assessments, Compliance with Law

{(a) Lessee shall pay (1) all taxes, assessments
water and sewer rents and charges, and all other governmenta
and special, ordinary and extraordinary, foreseen and unfore
at any time prior to or during the term hereof, i1mposed or 1
assessed against (A) the Premises and/or the Equipment, (B)
additional rent or other sum payable hereunder or (C) this S
leasehold estate hereby created, or which arise 1n respect o
possession or use of the Premises and/or the Equipment, (11)
receipts or s1mlar taxes 1mposed or levied upon, assessed a
by any Basic Rent, additional rent or other sum payable here
sales, use and s1mlar taxes at any time levied, assessed or
account of the acquisition, leasing or use of the Premises a
Equipment, and (1v) all charges for utilities serving the Pr
shall not be required to pay any franchise, estate, 1nherita
income or similar tax of Lessor (other than any tax referred
above) unless such tax 15 mposed, levied or assessed in subgtitution for any
other tax, assessment, charge or levy that Lessee 1s required to pay purspant
to this paragraph 6¢a} No tax shall be considered 1n substitution for
another tax, assessment, charge or levy that Lessee 1s required to pay
pursuant to this paragraph 6(a) unless such tax applies principally to
property, owners of property or income derived from property and then Lessee
shall be obligated to pay only so much of such tax as would be payable 1f| the
Lessor's 1nterest 1n Premises and the Equipment were the sole| assets of
Lessor Lessee will furnish to Lessor, promptly after demand therefor, proof
of payment of all items referred to above which are payable by Lessee If any
such assessment may legally be patd 1n 1nstaliments, Lessee may pay such
assessment 1n installments, 1n such event, Lessee shall be Ii1able only fo
those i1nstallments which become due and payable prior toc or during the term
hereof
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(b)Y Lessee shall comply with and cause the Premises
Equipment to comply with (1) the Lease, (11) all legal requir
to the Premises and the Equipment or the use thereof, and (1
(including 1nsurance policies), agreements and restrictions a
Premises or the Equipment or the ownership, occupancy or use
including all such legal requirements, contracts, agreements
which require structural, unforeseen or extraordinary changes
Improvements or the Equipment
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7 Liens Lessee will promptly remove and discharge any charge,
lien, security interest or encumbrance upon the Premises and/or the Equipment
or any Basic Rent, additional rent or other sum payable heregnder which arises
for any reason, 1ncluding all liens which arise out of the use, occupanc
construction, repair or rebuilding of the Premises and/or the Equipment
reason of labor or materials furnished or claimed to have been furnished | to
Lessee or for the Premises and/or the Equipment, but not 1ncluding the liens
and encumbrances set forth in Part II of Schedule A and any mortgage, charge,
Tien, security 1nterest or encumbrance created by Lessor without the prior
written consent of Lessee At the request of Lessee, Lessor |shall join 1in, to
the extent of 1ts interest 1n the Premises, any (1) grant of easements and
other rights 1n the nature of easements, (11) release of exi1sting easements or
other rights in the nature of easements which are for the benefit of the
Premises, (111) dedication or transfer of unimproved portions of the Premises
for road, highway or other public purposes, (1v) execution of| petitions t
have the Premises annexed to any municipal corporation or utility district
(v) execution of amendments to any covenants and restrictions| affecting the
Premises, and (v1) execution and delivery to any person of any instrument
appropriate to confirm or effect such grant, release, dedicatjon or trans
but only upon delivery to Lessor of (x) a certificate of Lessee stating t
such grant, release, dedication, transfer, petition or amendment 1s not
detrimental to the proper conduct of the business of Lessee on the Premis
the consideration, 1f any, being paid for such grant, release| dedication
transfer, petition or amendment and that such grant, release,|dedication,
transfer, petition or amendment does not materially impair the use of the
Premises or reduce their value by more than the amount of such considerat
(y) an acknowledgment by Lessee that Lessee remains obligated hereunder t
same extent as 1f such grant, release, dedication, transfer, petition or
amendment had not been made, and (2) such other 1nstruments, certificates
opinions of counsel as Lessor may reasonably request Any such grant,
release, dedication, transfer, petition or amendment shall be |at the sole
and expense of Lessee Lessor shall be entitled to receive any considera
patd 1n connection with any such grant, release, dedication, transfer,
petition or amendment and the Basic Rent payable hereunder, a
upon the purchase of the Premises and the Equipment and amounts payable as
l1quidated damages pursuant to paragraph 17 shall not be reduced
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8 Indemnification Lessee shall pay, and shall pro
and save harmless Lessor, the Board, the Mortgagee, any owner
Series A Bonds or the Series B Bond, and any partner, officer,
shareholder of any thereof (collectively, Indemnified Parties)
against, all liabilities, losses, damages, costs, expenses (1in
reasonable attorneys' fees and expenses), causes of action, su
demands or judgments of any nature to which any Indemnified Pa
solely because of Lessor's, the Board's, or the Mortgagee's 1n
Premises and the Equipment or the Lease or this Sublease and a
1njury to or death of any person, or damage to or loss of prop
Premises or on adjoining sidewalks, streets or ways, or connec
use, condition or occupancy of any thereof, (11) any failure o
Lessee to perform or observe the provisions of this Sublease a

director or
from and
Tuding

ts, clawms,

1s1ng from
rty, on the
ed with the
the part o
d (111) any



contest referred to 1n paragraph 16 and (1v) any negligence,
violation of this Sublease on the part of any of 1ts agents,
sublessees, licensees or 1nvitees

9 Maintenance and Repair Disclaimer of Warranties
maintain the Premises and the Equipment 1n good repair and co
for ordinary wear and tear, and wi1] make all structural and
foreseen and unforeseen and ordinary and extraordinary change
which may be required to keep the Premises and the Equipment
and condition  Lessee will comply with such maintenance and
and procedures as are set forth 1n the manufacturer's manuals
the Equipment and as otherwise necessary to maintain any manu
warranties with respect thereto So long as no event of defa
and 1s continuing hereunder, Lessor hereby assigns to the Les
may have under any manufacturer's warranties relating to the
extent permitted by the terms of such warranties Lessor sha
required to maintain, repair or rebuild the Improvements or t
toc maintain the Premises, and Lessee walves the right to make
expense of Lessor pursuant to any law at any time in effect

LESSEE ACKNOWLEDGES THAT THE EQUIPMENT IS OF THE TYP
CAPACITY AND MANUFACTURE SELECTED BY LESSEE, THAT LESSOR IS N
OR REPRESENTATIVE OF, OR MERCHANT OR DEALER IN, THE EQUIPMENT
WILL NOT, AND HAS NO OBLIGATION TO, INSPECT THE EQUIPMENT PRI
LESSEE, AND THAT LESSOR HAS NOT MADE AND WILL NOT MAKE ANY RE
WARRANTY OR COVENANT, EXPRESS OR IMPLIED, ON WHICH LESSEE MAY
RESPECT TO (1) THE MERCHANTABILITY, FITNESS, SAFETY, CONDITIO
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DURABILITY OR SUITABILITY FOR LESSEE'S PURPOSES OF THE EQUIPMENT IN ANY

RESPECT, (11) THE EQUIPMENT'S COMPLIANCE WITH ANY LAW, RULE,

PECIFICATIO

CONTRACT PERTAINING THERETO, (111> PATENT INFRINGEMENT, <(1v) LATENT DEFEC
OR (v) ANY OTHER REPRESENTATION, WARRANTY OR COVENANT, EXPRESS OR IMPLIED
LESSOR SHALL NOT BE LIABLE TO LESSEE FOR ANY LIABILITY, LOSS OR DAMAGE CA
OR ALLEGED TO BE CAUSED DIRECTLY OR INDIRECTLY BY THE EQUIPMENT OR BY ANY
INADEQUACY THEREOF OR DEFICIENCY OR DEFECT THEREIN, WHETHER DIRECT, INDIR
EXEMPLARY OR PUNITIVE, WHETHER OR NOT LESSOR HAS BEEN ADVISED OF THE
POSSIBILITY OF SUCH DAMAGES

10  Alterations (a) So long as no event of default has occur
and 1s continuing hereunder Lessee may, at 1ts expense, make additions an
alterations to the Improvements and/or the Equipment, construct additiona
Improvements and make substitutions and replacements for the [Improvements
and/or the Equipment, provided that (1) the fair market value| of the Prem
and/or the Equipment, as the case may be, shall not be materially lessene
thereby, (11) such work shall be expeditiously completed 1n a good and
workmanlike manner and 1n compliance with all applicable legal requiremen
and the requirements of any 1nsurance policy required to be maintained by
Lessee hereunder, and (111) no Improvements shall be demolished unless Le
shall have first furnished Lessor with such surety bonds or other securit
acceptable to Lessor as shall be reasonably necessary to assure rebuildin
such Improvements Lessee shall provide Lessor with plans and specificat
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for any alterations (herein "Substantial Alterations") which have a projected
cost of $250,000 or greater Subject to the provisions of Section 10(d§
hereof, all such additions, alterations, additional Improvements,
substitutions and replacements shall be and remain part of the realty and/or
the Equipment, as the case may be, and the property of Lessﬁr and shall |be
subject to this Sublease

In the case of any alterations or additions to the Equipment which
are not readily removable without causing material damage to the Equipment,
Lessee may not make such alteration or addition unless (1) such alteration or
addition will not cause such Equipment to become 1i1mited use property within
the meaning of Revenue Procedure 76-30, or materially alter or reduce 1tfs
general usefulness, and (11) such alteration or addition satpsfies the
conditions of Section 4(4) 03(B) of Revenue Procedure 75-21,| as amended by
Revenue Procedure 79-48, and 1s described 1n subparagraph (1) or (11) of
Section 4(4) 03(C) of Revenue Procedure 75-21 Lessee may make readily
removable alteration or addition to the Equipment, :f such alteration or
addition 1s readily removable without causing materi1al damage to the Equ
or 1mpairing the value, utility or condition which such Equipment would
had 1f such alteration or addition had not been so affixed or 1nstalted

pment

(b) Lessee may request {(a Lessee's Request) that L
to be paid to Lessee costs and expenses that Lessee has incu
incur for any Substantial Alterations  Saird costs and expen
called the Reimbursable Expenses Reimbursable Expenses may
actual cost of the additions, alterations, replacements or s
the Equipment, buildings, improvements (i1ncluding site improvements, sto
drains, offsite road construction and utili1ties), adjacent land for road
dedicated or to be dedicated to municipalities, and, with respect to the
Premises, such personal property as, 1n the opinmion of Lessee, has been
1ncorporated 1nto the buriding and constitutes real property under the law of
the state where the Premises are located, provided, however, the cost of lany
Substant1al Alterations shall constitute Reimbursable Expenses only to th
extent that such costs result i1n an increase 1n the fair mark
Equipment at least equal to such costs, (11) costs and expens
of easements and rights 1n the nature of easements necessary
of the Premises and of acquisition of any interest constituty
Lessor's 1nterest 1n the Substantial Alterations, (111) all f
1incurred 1n connection with the placement, 1ssuance and sale
Indebtedness {(as defined 1n paragraph 10{c>(11)>, (1v) survey
fees, taxes and expenses, title 1nsurance premiums and record
and expenses all incurred with respect to such Substantial Al
interest, real estate taxes and insurance premiums, 1ncurred
with and prior to completion of any such Substantial Alterat:
fees and disbursements of architects, engineers, surveyors and counsel
(1ncluding the Mortgagee's counsel) 1ncurred 1n connectron with such
Substanti1al Alterations Lessee may make any such request only 1f (1) th
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equals or exceeds $250,000, and (111) Lessee was not required, to make suc
Substantial Alterations pursuant to any provision of this Sublease Each
Lessee's Request shall describe the Substantial Alterations and shall be

accompanied by (A) architects' drawings and specifications of| the Substantial
Alterations to the extent such Substantial Alterations relate to the Premises,

(B) 1nvoices and/or purchase orders with respect to any Substantial

Alterations relating to the Equipment (C) a certificate of Le see (1) setting

forth 1n reasonable detail the amount and character of the Re mbursable
Expenses referred to 1n such Request, (11) stating that the acquisition o

construction of the Substantial Alterations has been or will be completed|1n

accordance with paragraph 10¢a) and th1s paragraph 10¢b>, (11i) specifyin

the

dates on which such acquisition or construction was or will b completed, |and
(1v) stating that Lessee has not previously been reimbursed by Lessor for such

Retmbursable Expenses and that such Reimbursable Expenses are reimbursable
hereunder 1n the amount requested

(¢) Lessor, 1n 1ts sole discretion, may determine whether or not
pay such Reimbursable Expenses [f Lessor shall determine to pay such

to

Retmbursable Expenses, Lessor and Lessee shall negotiate in good faith as |to
terms and conditions of such payment, but no such payment shall be made uniess

the following conditions have been satisfied on or prior to 180 days after
receipt of such Lessee's Request

(1) All of the conditions of paragraph 10¢(b) shall Rave
been satisfied,

(11)  All of the conditions of the Lease relating to the
financing of such Substantial Alterations shall lhave
been satisfied and such Substantial Alterations |shall
have become part of the leased estate under the |Lease,

(111) The Board shall have 1ssued indebtedness (the
Indebtedness) to obtain funds to make such payment to
Lessee, the original principal amount of the
Indebtedness shall have been not more than the amount
of such Reimbursable Expenses and the proceeds of the
Indebtedness actually receilved by the Board shall have
been not less than the amount of such Reimbursable
Expenses,

(1v) Lessor and Lessee shall have duly authorized, executed
and delivered a supplement (the Sublease Supplement)
to this Sublease, 1n form and substance satisfactory
to the Mortgagee, 1f any, which shall (A) increase
each 1nstalment of Basic Rent required to be made
during the remainder of the Primary Term by an amount
which shall be at least sufficient to make each
payment, when due, of principal of, and interest on,
the Indebtedness, (B) 1ncrease the purchase prices set
forth i1n Schedule C by amounts which shall at all




(v)

(v1)

(vi1)

(vi11)

(1x)

(x)

times during the remainder of the Primary Term Pe at
Teast sufficient to prepay the then outstanding
principal amount of the Indebtedness, together with
all accrued interest thereon, and (C) make such|other
changes, 1f any, as shall be necessary or appropriate
by reason of the transactions contemplated by this
paragraph 10,

Lessee shall have delivered to such Mortgagee a
endorsement to any mortgage title 1nsurance policy
theretofore delivered to such Mortgagee with respect
to the Premises, 1ncreasing the net amount of such
mortgage title i1nsurance by an amount equal to that
portion of the Indebtedness relating to the Premises
and 1nsuring the first lien of the Mortgage as of the
date of such payment to Lessee,

Lessor and the Board shall have duly authorized
executed and delivered a supplement to the Lease, 1in
form and substance satisfactory to the Mortgagee and
Lessor and Lessee shall have duly authorized, executed
and delivered a supplement to the Tax Indemnity
Agreement,

Guarantor shall have duly authorized, executed and
delivered a supplement to the Sublease Guaranty, 1n
form and substance satisfactory to the Lessor and the
Mortgagee and a supplement to the Tax Indemnity
Guaranty 1n form and substance satisfactory to lessor,

To the extent that such Substantial Alterations relate
to the Premises, Lessee shall have delivered to|such
Mortgagee a survey of the Premises, dated within 90
days of such payment to Lessee and satisfactory|in
form and substance to such Mortgagee,

Lessee shall have delivered to such Mortgagee an
appraisal of such additions, alterations or additional
Improvements by an appraiser reasonably satisfagtory

to Mortgagee,

Lessor and such Mortgagee shall have received such
additional documents, assurances, supplements
(1ncluding without Tymitation supplements to any
assignment of the Lease or the Sublease), certifiicates
and opinions as Lessor may reasonably request to
enable Lessor through the Board to finance the cost of
such Reimbursable Expenses by the 1ssuance by the
Board of the Indebtedness, including, without




Ttmitation, current cost certifications in reasonable
deta1l and confirmations of assignments of the|
Sublease as supplemented by the Sublease Supplement,

and ‘ \

(x1) Lessor shall have determined that the Substantial
Alterations will not detract from the value or |impair
the use of the Premises and/or Egquipment, as the case
may be

and all the
amounts sha
or construc
nses shall

If Lessor shall have agreed to pay such Reimbursable Expenses
conditions as set forth above shall have been satisfied, such
payable to Lessee only upon the completion of the acquisition
of]the Substantial Alterations to which such Reimbursable Exp
relate

90 days aft
es of $250,
e Premises
right to
unimproved
mproved Lan

(d) If Lessor has not paid or agreed to pay (within
recerving a Lessee's Request therefor) any Reimbursable Expen
or more relating to any Substantial Alterations relating to t
constructed on any portion of the Premises which Lessor has a
purchase under the Lease that are, prior to such construction
do not have any major structure thereon (herein called the Un
then Lessee shall have the right to require Lessor to purchas
Date from the Board the Unimproved Land and sell the Unimprov
upon 90 days' notice to lLessor, provided that upon the purcha
such Unimproved Land, the remainder of the Premises would the
an 1ntegrated economic umt with adequate parking and capable
a stand-alone basis, (2) be a contiguous parcel of land, withqut gap or
hiatus, (3) have access to and from public highways or roads, [{(4> be a
separate tax parcel for real estate taxation purposes, and (5) not be 1n
violation of any law, ordinance, rule or regulation or any restrictive
covenant or other agreement applicable thereto, and provided, further, tha
the fair market value of the remainder of the Premises would not thereby b
reduced by an amount greater than the fair market value for such Umimprove
Land (exclusive of the amount referred to in clause (11) below The purc
price for such Unimproved Land payable by Lessee to Lessor hereunder shail
an amount equal to the area of such Unimproved Land multiplied by the per
square foot cost set forth 1n Schedule B On the date for such purchase,
Lessor shall transfer and convey the Unimproved Land to Lessee or its des:
pursuant to and 1n compliance with paragraph 14, against payment by Lessee
the purchase price thereof determined as provided above in this paragraph
10(d) Lessee agrees that, i1n the event of such purchase, no improvements
will be undertaken upon such Unimproved Land which would reduc
the remainder of the Premises If Lessee purchases any Unimpr
Lessor's Cost set forth i1n Schedule B shall be reduced by the
purchase price, (ii) each 1nstallment of Basic Rent payable on land after the
first Payment Date occurring three months or more after such purchase shall be
reduced by an amount equal to the product of (x) such installiment of Basic
Rent and (y) a fraction, the numerator of which shall be the amount of such
purchase price and the denominator of which shall be Lessor's Cost prior to
the reduction thereof referred to 1n clause (i) above and (111)| the purchas
prices shown on Schedule C and Schedule D payablie on and after the first
Payment Date occurring three months or more after such purchase|shall be
reduced by an amount equal to the product of (x) the respective | purchase price

e by Lessee
(1) constitute
of operating| on



set forth on schedule € or Schedule D and (y) a fraction, the numerator of
which shall be the amount of the purchase price for such Unimproved Land and
the denominator of which shall be such respective purchase ﬂr1ce shown ©
Schedule C or Schedule D

(e) Lessor shall incur no liability by reason of 1ts 1nability| to
finance any Reimbursable Expenses, and, except as modified pursuant to
paragraph 10(c), this Sublease shall continue in full effect notwithstanding
such 1nability

(f) In addition to the Equipment, Lessee may place upon the Premises
any 1nventory, trade fixtures, machinery or equipment belonging to Lessee or
third parties (herein called Lessee's Equipment) and may remove the same| at
any time during the term of this Sublease Lessor hereby acknowiedges that
the Lessee's Equipment 1s personal property and, to the extent not part of the
Equipment, not the property of Lessor, and hereby releases any claim of Lessor
to such Lessee's Equipment Lessor and Lessee hereby agree that the owner of
such Lessee's Equipment shall have the right to enter upon the Premises at
reasonable times to effect the removal of such Lessee's Equipment, provided
such owner shall repair any damage to the Premises caused by| such removal at
1ts own expense Lessee shall repair or cause to be repaired any damage to
the Premises caused by such removal by Lessee or any other person

11 Condemnation and Casualty

(a) Lessee hereby irrevocably assigns to Lessor any award,
compensation or 1nsurance payment to which Lessee may become| entitled by
reason of 1ts interest 1n the Premises and/or the Equipment (1) 1f the
Premises and/or the Equipment are damaged or destroyed by fire or other
casualty (Casualty) or (11) 1f the use, occupancy or title of the Premises
and/or the Equipment or any part thereof 1s taken, requisitioned or sold|in,
by or on account of any actual or threatened eminent domain proceeding or
other action by any person having the power of eminent domain (Condemnatjon)
Lessee 1s hereby authorized and empowered in the name and on|behalf of Lessor
to appear 1n any such proceeding or action, to negotiate, prosecute and adjust
any claim for any award, compensation or 1nsurance payment on account of |any
such damage, destruction, taking, requisition or sale, and to collect any such
award, compensation or insurance payment Lessor shall be entitled to
participate 1n any such proceeding, action, negotiation, prosecution or
adjustment A1l amounts paid 1n connection with any such damage, destruction,
taking, requisition or sale shall be applied pursuant to th1%oparagraph 1,

and all such amounts (minus the expense of collecting such amounts) are herein
called the Net Proceeds Lessee shall take all appropriate action 1n
connection with each such proceeding, action, negotiation, prosecution and
adjustment and shall pay all expenses thereof provided, that | Lessee shall be
reimbursed for such expenses from proceeds collected as a result thereof

(b> If, during the last ten years of the Primary Term or during any
Extended Term, an occurrence of the character referred to in clause (i) of
paragraph 11¢(a) shall affect all of the Premises and the Equipment or more
than fifty percent (50%) of the floor space within the Premises shall be
damaged or destroyed, then Lessee may, not later than 30 days after such
occurrence, deliver to Lessor (A) notice of 1ts 1ntention to [terminate this




Sublease on the next Payment Date (the Termination Date) which occurs not less

than 30 days after the delivery of such notice, and (B) a certificate of
Lessee describing the event giving rise to such termination and certifyin
that 1ts board of directors, or an executive committee thereof, has deter

g
mined

that as a result of such event 1t would be uneconomic to rebiiild or restore

the Premises and/or the Equipment for continued use and occupancy 1n Lesg

business If the Termination Date occurs during the Primary

shall be accompanied by an 1rrevocable offer by Lessee to pur
remaining portion of the Premises, the Equipment, and the Net
any, payable 1n connection with such occurrence (or the right

same when made, 1f payment thereof has not yet been made) on

Date, at prices for the Premises and the Equipment determined 1n accordan

with Schedule C If either (1) Lessor shall reject such offe

to Lessee not later than the 20th day prior to the Termination Date or (2

Termination Date occurs during an Extended Term, this Subleas
on the Termination Date except with respect to obligations an
Lessee hereunder, actual or contingent, which have arisen on
Termination Date, upon payment by Lessee of all Basic Rent, 4
and other sums then due and payable hereunder to and 1ncludin
Date, and the Net Proceeds shall belong to Lessor So long a
Bonds shall remain outstanding no rejection by Lessor shall b
hereunder without Mortgagee's written consent Unless Lessor
rejected such offer 1n accordance with this paragraph, Lessor
conclusively presumed to have accepted such offer, and, on th
Date, shall convey the remaining portion of the Premises, 1f
Equipment to Lessee or 1ts designee and shall assign to tLesse
all 1ts 1nterest 1n the Net Proceeds, pursuant to and upon ¢
paragraph 14

(¢) If an occurrence of the character referred to 1
paragraph 11¢a) shall affect all or a substantial portion of
the result that rebuilding or restoring the Premises for cont
occupancy 1n Lessee's business would be uneconomic, then Less
than 60 days after such occurrence, deliver to Lessor (A) not
intention to terminate this Sublease on the next Payment Date
Date) which occurs not less than 60 days after the delivery o
and (B) a certificate of Lessee describing the event giving r
termination and certi1fying that 1ts board of directors or an
committee thereof has determined that as a result of such eve
uneconomic to rebuild or restore the Premises for continued u
1n Lessee's business  Such notice shall be accompanied by an
offer by Lessee to purchase any remaining portion of the Prem
Equipment and the Net Proceeds, i1f any, payable 1n connection
occurrence (or the right to receive the same when made 1f pa
not yet been made) on the Termination Date, at prices for the
Equipment determined 1n accordance with Schedule C If eithe
shall reject such offer by notice given to Lessee not later t
prior to the Termination Date or (2) the Termination Date occ
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Extended Term, this Sublease shall terminate on the Termination Date except

with respect to obligations and 11abil1t1es of Lessee hereund

payment by Lessee of all Basic Rent, additional rent and othe
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and payable hereunder to and including the Termination Date, and the Net

Proceeds shall belong to Lessor So long as the Series A Bonds shall remb1n

outstanding no rejection hereunder shall be effective without the Mortgag
prior written consent Unless Lessor shall have rejected such offer 1n
accordance with this paragraph, Lessor shall be conclusively presumed to
accepted such offer, and, on the Termination Date, shall convey the rema:
portion of the Premises, 1f any, and the Equipment to Lessee or 1ts desig
and shall assign to Lessee or 1ts designee all 1ts interest 1n the Net
Proceeds, pursuant to and upon compliance with paragraph 14

(d) 1If, after an occurrence of the character referred to 1n cla
(1) or (11) of paragraph 11(a}, Lessee shall not have given notice of its
intention to terminate this Sublease as permitted by paragraphs (b) or (c
above, then this Sublease shall continue 1n full effect, and Lessee shall
repalr any damage to the Premises and/or Equipment caused by such event 1
conformity with the requirements of paragraph 10(a) so as to restore the
Premises and/or the Equipment (as nearly as practicable) to the condition
fair market value thereof i1mmediately prior to such occurrenc Lessee s
be enti1tled to receive the Net Proceeds payable 1n connection with such
occurrence, but, 1f such Net Proceeds shall exceed $500,000, only against
certificates of Lessee delivered to tessor from time to time as such work
repalr progresses, each such certificate describing the work of repair fo
which Lessee 15 requesting payment and the cost incurred by Lessee 1n
connection therewith and stating that Lessee has not theretofore received
payment for such work Lessee will receive, within 10 days after deliver
each such required certificate, the amount of the costs certified by Less
such certificate, provided that the aggregate of such payments shall in n
event exceed the Net Proceeds If any Net Proceeds remain after final pa
has been made for such work, such amount will be paid to Lesspe within 10
after such final payment and Basic Rent and other sums payable pursuant t
th1s Sublease shall continue unabated In the event of any temporary
requisition (for a period not to exceed 365 days), this Sublepse shall re
1n full effect for the remainder of the term hereof and Lessee shall be
entitled to receive the entire Net Proceeds payable during thg remainder
the term hereof by reason of such requisition If the cost of any repair
required to be made by Lessee pursuant to this paragraph 11(d) shall exce
the amount of such Net Proceeds, the deficiency shall be paid| by Lessee

12 Insurance

(a) Lessee will maintain insurance with respect to the Premises
the Equipment of the following character

(1) Insurance against loss by fire, li1ghtning and other
risks from time to time 1ncluded under "extende
coverage" policies, 1n amounts sufficient to prevent
Lessor or Lessee from becoming a co-insurer of any
loss but 1n any event 1n amounts not less than the
greater of (A) 100% of the actual replacement value of
the Improvements, exclusive of foundations,
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excavations, footings and paving, and 100% of

the

actual replacement value of the Equipment and [(B) the
applicable amounts payable from time to time pursuant

to Schedule C hereto,

(11)

Comprehensive public l1ab1i1ty insurance against

clamms for bodily 1njury, death or property damage

occurring on,

1n or about the Premises and adjoining

streets and sidewalks and against claims for bodily

1njury, death or property damage resulting fro

use and operation of the Equipment, with a com

single 11mit not less than $10,000,000,
(111) MWorker's compensation insurance to the extent
by the law of the state 1n which the Premises
located and to the extent necessary to protect
and the Premises and Equipment against workmen
compensation claims, or 1n lieu of such insura
program of self-insurance complying with the r
regulations of the appropriate agency of the S
which the Premises are located, and
(1v) Such other 1nsurance, 1n such amounts and aga:
risks, as 1s commonly obtained 1n the case of
similar 1n use to the Premises and Equipment a
located 1n the state 1n which the Premises are

A1l such 1nsurance shall be written by companies of
recognized financial standing legaily qualified to 1ssue suc
shall name as 1insured parties Lessor and Lessee as their int
appear The Mortgagee and the Board shall be named as addit
with respect to any public Tiability policies

(b)Y Every such policy (other than any general publ
workmen's compensation policy) shall bear a first mortgagee
favor of the Mortgagee or any successor mortgagee or benefic
instrument creating a first 11en on Lessor's 1nterest 1n the
Toss under any such policy shall be payable to the Mortgagee
applied pursuant to paragraph 11(d) Every policy referred
12¢a) shall provide that 1t will not be cancelled except aft
written notice to Lessor and the Mortgagee and that 1t shall
invalidated by any act or neglect of Lessor or Lessee, nor b
Premises, nor by use of the Premises and/or the Equipment fo
hazardous than permitted by such policy, nor by any foreclos
proceedings relating to the Premises and/or the Equipment, n
title to the Premises and/or Equipment
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(c)
duplicate policies or certifrcates of 1nsurers, satisfactory
Mortgagee, evidencing the existence of all 1nsurance which 1
maintained by Lessee hereunder, such delivery to be made (1)
the execution and delivery hereof, (11) within 30 days after
annual period hereunder, and (111) within 30 days prior to th
any such 1nsurance Lessee shall not obtain or carry separat
concurrent 1n form or contributing 1n the event of loss with
this paragraph 12 unless Lessor and the Mortgagee are named
therein, with loss payable as provided herein Lessee shall
notify Lessor whenever any such separate insurance 1s obtain
deliver to Lessor and the Mortgagee the policies or certific
the same  Any 1nsurance required hereunder may be provided
policies with deductible provisions not to exceed $1,000,000

a

13 Uneconomic Use, Purchase Options, Rejectible O

Lessee shall deliver to Lessor and the Mortgagee original or
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(a) 1If, after the expiration of the fifteenth year | of the Prlmiry

Term, the Premises shall have become uneconomic¢ or unsuitabl

for contint

ed

use and occupancy 1n Lessee's business and Lessee has discontinued use thereof
or decided to discontinue use thereof, then Lessee may give notice to Legsor

of 1ts 1ntention to terminate this Sublease on the next Paym
Termination Date) during the Primary Term relating to the Pr
occurs not less than 90 days after the giving of such notice
shall include (1) an 1rrevocable offer by Lessee to purchase
the Eguipment (to the extent 1t remains subject to this Lease
Termination Date at prices for the Premises and the Equipment
accordance with Schedule D plus an amount equal to the then A
(as defined 1n the Mortgage), and to simultaneously sell such
Equipment to a non-related third party purchaser and (11) a g
Lessege that 1ts board of directors or an executive committee
determined that the Premises are uneconomic or unsuttable for
and occupancy 1n Lessee's business and that Lessee has discon
thereof or w11l discontinue use thereof, that simultaneously
thereof from Lessor, Lessee will sell the Premises and the Eq

nt Date (the
mises which
Such notid
the Premises
) on the
detarmined
ppiicable Pr
Premises an
ertificate o
thereof has
continued u
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period of at
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han the 30th

non-related third party purchaser, and that within 90 days of
Date, Lessee will cease to use and occupy the Premises for a
Teast five years from the expiration of such ninety day perig
shall reject such offer by notice given to Lessee not later ¢
prior to the Termination Date, this Sublease shall terminate pn the
Termination Date, except with respect to obligations and liabplities of L
hereunder, actual or contingent, which have arisen on or prior to the
Termination Date, upon payment by Lessee of all Basic Rent, addritional rent
and other sums then due and payable hereunder to and 1ncluding the Termination
Date Unless Lessor shall have rejected such offer 1n accordance with thps
paragraph, Lessor shall be conclusively presumed to have accepted such offer,
and, on the Termination Date, Lessor shall convey the Premises and the
Equipment to the non-related third party purchaser as designated by Lessee
pursuant to and upon compliance with paragraph 14  Within 90 days of the
Termination Date, Lessee shall cease to use and occupy the Premises for a
period of at least five years from expiration of such ninety day period th
agreement contained 1n the preceding sentence shall survive any terminatig
this Sublease pursuant to this paragraph 13(a)

"
day

gssee
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(b) If Lessee 1s not at the time 1n default hereund
have the option to purchase the Premises and the Eguipment on
the Primary Term or upon the last day of any of the Extended
days' prior notice to Lessor, at a price equal to the fair ma
Premises and the Equipment, as the case may be, taking into ¢
Lessee's continuing rights and obligations under the Sublease
be as determined by Lessor and Lessee, or, 1f Lessor and Less
within sixty (60) days after receipt of Lessee's notice, as d
appraisers selected in the following manner Lessor and Less
appoint an appraiser, and the fair market value shall be as d
two appraisers so appointed If the fair market value as det
of the appraisers varies by less than five percent (5%), fair
shall be the average of such appraisals If fair market valu
by such appraisers shall vary by five percent (5%) or more, f
shall be determined by a third appraiser selected by the two
appointed by the parties hereto Fair market value as determ
third appraiser shall not be higher than the higher fair mark
determined by the two appraisers or lower than the lower fair
determined by the two appraisers All appraisers with respec
shall be members 1in good standing of the American Institute o
Appralsers or any organization succeeding thereto  Each part
cost of the appraiser selected by 1t and shail share equally
third appraiser On such date of purchase, Lessor shall conv
and the Equipment to Lessee or 1ts designee pursuant to and u
with paragraph 14

(c) In the event that either (1) the consolidated n
Guarantor and 1ts consolidated subsidiaries as determined 1n
generally accepted accounting principles has fallen below $37
the sum of the consolidated long-term debt of the Guarantor a
consolidated subsidiaries plus capital leases of Guarantor an
consolidated subsidiaries exceeds 70% of the sum of the conso
debt of Guarantor and 1ts consolidated subsidiaries, the cons
leases of Guarantor and 1ts consolidated subsidiaries, and th
net worth of Guarantor and 1ts consolidated subsidiaries, all
accordance with generally accepted accounting principles, the
from Lessor to Lessee, Lessee shall have the right to make an
purchase the Premises and the Equipment by written notice del
to Lessor by not later than the 90th day following the date ©
Lessee of such notice from Lessor  If Lessee shall not make
offer to purchase within such ninety day period, then the eve
the first sentence hereof shall constitute an Event of Defaul
1mmediately upon the expiration of such ninety day period U
of any such written offer, Lessor shall have thirty (30) days
whether 1t will accept or reject such offer If Lessor shall
offer, then this Sublease shall continue 1n full force and ef
however, Lessor shall have the right to give Lessee subsequen
respect to the events described 1n the first sentence hereof
conditions described therein shall continue to exi1st notwiths
farlure to make or reject any such offer
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If Lessor shall accept such offer then the Lessee shall purchase the

Premises as described hereinafter The price at which Lessee
the Premises and the Equipment shall be equal to the greater

price for the Premises and Equipment determined 1n accordance
or the fair market value of the Premises and Equipment, takin
consideration Lessee's continuing rights and obligations unde
value to be as determined by Lessor and Lessee If Lessor an
agree within sixty (60) days after receipt of Lessee's notice
shall be as determined by appraisers selected 1n the followin
and Lessee shall each appoint an appraiser, and the fair mark
as determined by the two appraisers so appointed If the fai
determined by each of the appraisers varies by less than five
fair market value shall be the average of such appraisals I
value as determined by eirther appraiser shall exceed by more

(5%) the fair market value determined by the other appraiser,
value shall be determined by a third appraiser selected by th
appointed by the parties hereto Fair market value as determ
third appratser shall not be higher than the higher fair mark
determined by the two appraisers or lower than the lower fair
determined by the two appraisers All appraisers with respec
shall be members 1n good standing of the American Institute ¢
Appralsers or any organization succeeding thereto  Each part
cost of the appraiser selected by 1t and shall share equally

third appratser On the date of purchase, Lessor shall conve
and the Equipment to Lessee or 1ts designee pursuant to and u
with paragraph 14

14 Procedure Upon Purchase

(a) If the Premises and/or the Equipment or a ports
conveyed to Lessee or 1ts designee pursuant to this Sublease,
convey title thereto at least as good as that which existed o
commencement of the term hereof, and Lessee or 1ts designhee s
title, subject to all charges, liens, security interests and
affecting the Premises and/or the Equipment or the portion th
applicable legal requirements, but free of the lien of the Mo
Subordinated Mortgage and charges, liens, security interests
resulting from acts of Lessor taken without the prior written
Lessee Upon the convevance of the Premises and the Equipmen
pursuant to the terms hereof, Lessor shall convey to Lessee a
t1tle and 1nterest under the Lease, including any rights 1t s
purchase the Premises and/or Equipment from the Board under t

(b)Y Upon the date fixed for any conveyance of the P
the Eguipment or a portion thereof pursuant to this Sublease,
to Lessor the purchase price therefor specified herein, toget
Basic Rent, additional rent and other sums then due and payab
and 1ncluding such date of conveyance, and Lessor shall deliv
deed to the Premises (1f only a portion of the premises 15 be
hereunder, the deed shall be only for such portion), a bill o
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Equipment or such portion purchased hereunder and any other 1nstruments
necessary to assign any other property then required to be assigned by Lkssor
pursuant hereto Lessee shall pay all charges 1ncident to each such
conveyance and assignment, 1ncluding counsel fees, escrow fees, recordin
fees, title 1nsurance premiums and al) applicable taxes (other than any fncome
or franchise taxes of Lessor) which may be 1mposed by reason| of such
conveyance and assignment and the delivery of said deed and other
instruments  Upon the completion of such conveyance but not| prior there
(whether or not any delay or failure 1n completion of such conveyance sh
the fault of Lessor), this Sublease shall terminate as to the portion of
Premises and/or Equipment so conveyed, except with respect to obligation
11abil1ties of Lessee hereunder, actual or contingent, which| have arisen
prior to such date of conveyance

15 Assignment and Subletting Lessee may sublet
the Eguipment 1n whole or 1n part, provided that each sublea
be made subordinate to the Lease and this Sublease and subje
provisions hereof and any such sublease shall be upon such t
condifions reasonably satisfactory to Lessor and Lessee Le
any such proposed terms and conditions shall not be unreason
such sublease shall modify or Timit any right or power of Le
affect or reduce any obligation of Lessee hereunder, and all
shall continue 1n full effect as obiigations of a principal,
guarantor or surety, as though no subletting had been made |Neither this
Sublease nor the term hereby demised shall be assigned or moritgaged by Lessee,
nor shall Lessee mortgage create a security interest in or pledge 1ts
interests i1n a sublease of the Premises or the Equipment or the rentals
payable thereunder Any such assignment, mortgage or pledge,| and any subflease
made otherwise than as permitted by this paragraph 15, shall be void Lessee
shall, within 30 days after the execution of any such sublease, deliver a
conformed copy thereof to Lessor
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e shall exp
t to the
rms and
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16  Permitted Contests Lessee shall not be required, nor shal
Lessor have the right, to pay, discharge or remove any tax, assessment, levy,
fee, rent, charge, li1en or encumbrance, or to comply with any| legal
requirement applicable to the Premises and/or the Equipment or the use
thereof, so long as Lessee shall contest the existence, amount or validit
thereof by appropriate proceedings which shall prevent the collection of
other realization upon the tax, assessment, levy, fee, rent, c¢harge, lien|or
encumbrance so contested, and the sale, forfeiture or loss of the Premise
and/or the Equipment or any Basic Rent or any additional rent |io satisfy the
same, and which shall not affect the payment of any Basic Ren
additional rent, provided that such contest shall not subject
risk of any criminal Tirab1l1ty or material civil liabiiirty
such reasonable security as may be demanded by Lessor to insu
such tax, assessment, levy, fee, rent, charge, lien or encumbriance, to comply
with any legal requirement applicable to the Premises and/or the Equipment or
the use thereof and to prevent any sale or forfeiture of the Premises and/or
the Equipment by reason of such non-payment or non-compliance

18



17 Conditional Limitations, Default Provision

|
(a) Any of the following occurrences or acts shall‘constltute an
event of default under this Sublease i

(1) 1f Lessee shall (1) fai1l to pay any Basic Rent
additional rent or other sum required to be paid by
Lessee hereunder and such failure shall continye for
ten days after Lessor shall give written notice to
Lessee of such failure, provided, however, no more
than one notice within any twelve month period |during
the Primary Term shall be required for any such
fatlure which has continued for ten days after |the
date such payment shall have been due and payable, or
(2) fai1l to observe or perform any other provigion
hereof or 1n any agreement or certificate furnished to
Lessor, any assignee of Lessor hereunder, or any
Mortgagee 1n connection herewith and such failure
shall continue for 30 days after Lessor shall give
notice to Lessee of such failure (provided, that 1n
the case of any such failure which cannot be cured
solely by the payment of money and cannot with
drligence be cured within such 30 day peried, f
Lessee shall commence promptly to cure the same and
thereafter prosecute the curing thereof with
diligence, the time within which such failure may be
cured shall be extended for such period as 1s
necessary to complete the curing thereof with
di1ligence) but in no event shall such time be
for a period longer than six (6) months, or

xtended

(4]

(11) 1f Lessee or the Guarantor shall file a petition
commencing a voluntary case under any federal
bankruptcy or similar law or for reorgamization| or for
an arrangement pursuant to any state bankruptcy| law or
any stmilar federal or state law, or shaill be
adjudicated a debtor or a bankrupt under any federal
or state bankruptcy law or become insolvent or shall
make an assignment for the benefit of creditors|or
shall admit 1n writing 1ts nability to pay or shall
not pay 1ts debts generally as they become due,| or 1f
an 1nvoluntary case against Lessee or Guarantor|as
debtor 1s commenced by a petition for reorganization
or liquidation under any federal bankruptcy or similar
law or 1f a petition or answer proposing the
adjudication of Lessee or Guarantor as a bankrupt or
1ts reorganization pursuant to any state bankruptcy
Taw or any similar state law shall be filed 1n any
court and Lessee shall consent to or acquiesce in the
f1ling thereof or such case, petition or answer shall
not be dismissed, discharged or denied within 60 days
after the filing thereof, or
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{111

(1v)

(v)

1f a custodian for purposes of any federal bankruptcy
statute of substantially all Lessee's or Guarangor's
assets 1s appointed or otherwise takes possession
thereof or 1f a receiver, United States trustee,
trustee or liquidator of Lessee or Guarantor or|of all
or substantially all of the assets of Lessee or|of the
Premises or of the Equipment or Lessee's or
Guarantor's estate therein shall be appointed 1n any
proceeding brought by Lessee or Guarantor, or 1f any
such receiver, United States trustee, trustee o
T1quidator shall be appointed in any proceeding
brought against Lessee and shall not be discharged
within 60 days after such appointment, or 1f Lessee or
Guarantor shall consent to or acquiesce 1in such
appointment, or

1f the Premises shall have been left unattended|and
without mayntenance for a period of 30 days (provided,
the Premises shall not be deemed to have been left
unattended and without maintenance so long as the
Premises are maintained 1n accordance with this
Sublease and there are security guards on the
Premises, even though the Premises are not actually
occupied by an operating tenant), or

(1) default shall be made by the Lessee or Guarantor
1n the payment of any instailment of 1nterest on any
bond, debenture, note or other evidence of
indebtedness of, or assumed by, the Lessee or
Guarantor (but, in the case of Lessee, only 1f such
amount of such instaliment, either i1ndividually/or 1n
the aggregate, 1s greater than $100,000, and 1n| the
case of the Guarantor, only 1f such amount, either
individually or 1n the aggregate, 1s greater than
$1,000,000), when and as the same shall become due and
payable and such default shall continue beyond all
applicable grace periods, 1f any, and any extension
periods effectively granted for the payment of such
amounts or (11) default shall be made by the Lessee or
Guarantor 1n the payment of the principal or premium,
1f any of any such bond, debenture, note or other
evidence of 1ndebtedness (but, i1n the case of Lessee,
only 1f such amount of such payment, either
individually or 1n the aggregate, 15 greater th
$100,000, and 1n the case of the Guarantor, only 1f
such amount, either 1ndividually or in the aggregate,
15 greater than $1,000,000), when and as the same
shall become due and payable, whether at maturity, by
declaration, upon redemption, or otherwise, and such
default shall continue beyond ail applicable grace

=
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(v1)

{(vi1)

{(vi11)

(1x)

(x)

for the payment of such amounts provided, however,
that for the purposes of this clause (v), the Lessee
shall not be deemed 1n default 1f 1t (or the
Guarantor, as the case may be) shall be contesting 1n
good faith 1ts liability for the payment of th
installment of interest or of principal or premium 1n
guestion, or

pertods and any extension periods effectively ﬁranted

1f a default shall have occurred and be continding
under either the Sublease Guaranty or the Collateral
Assignment, dated as of the date hereof, from Lessor
to the Board and consented to by Lessee, Guarantor or
the Assignment of Leases and Agreement, dated as of
the date hereof, from the Board to Mortgagee and
consented to by Lessee and Guarantor and any
applicable grace period thereunder shall have expired,

1f an attachment or other lien shall be filed or
levied against a substantial part of the property of
Lessee or Guarantor, and such judgment shall continue
unstayed and 1n effect, or such attachment or lien
shall continue undischarged or unbonded, for a period
of 30 days, or

1f any execution or writ or process shall be 13sued
under any action or proceeding against Lessee whereby
any of the Premises may be-taken or restrained] or

1f Lessee's or Guarantor's corporate existence |shall
cease or Lessee or Guarantor shall, without Lesgsor's
prior written consent, sell, transfer or dispose of or
pledge or otherwise encumber all or substantially all
of 1ts assets or property, or consolidate or merge
with any other entity, provided, however, that |any
merger or consolidation of Lessee with the Guarantor
or any other entity which 1s a consolidated subsidiary
of Guarantor shall not be deemed an event of default
hereunder,

1f any representation or warranty of the Lessee or
Guarantor set forth 1n any notice, certificate
demand, request or other i1nstrument delivered in
connection with or pursuant to this Sublease or the
Guaranty or 1n connection with the financing by the
Lessor of 1ts 1nterest 1n the Premises and Equipment
shall prove to be 1i1ncorrect or misleading 1n any
material respect as of the time when the same shall
have been made, or
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{(x1) an event of default as described 1n paragraph 13(c)
hereof shall have occurred and 1s continuing |

(b) If an event of default shall have happened and be continuing,
Ltessor shall have the right to give Lessee notice of Lessor's 1ntention [to
terminate the term of this Sublease on a date not less than |five days after
the date of such notice Upon the giving of such notice, the term of this
Sublease and the estate hereby granted shall expire and terminate on such date
as fully and completely and with the same effect as 1f such |date were the date
herein fixed for the expiration of the term of this Sublease, and all rights
of Lessee hereunder shall expire and terminate, but Lessee shall remain [l11able
as hereinafter provided

(¢) If an event of default shall have happened and be continui
Lessor shall have the 1mmediate right, whether or not the term of this
Sublease shall have been terminated pursuant to paragraph 17(b), to re-e
and repossess the Premises and the Equipment by summary proceedings, eje
or 1n any manner Lessor determines to be necessary or desirable and the
to remove all persons and property therefrom Lessor shall be under no
lTiabi1ii1ty by reason of any such re-entry, repossession or removal No s
re-entry or repossession of the Premises and/or the Equipment shall be
construed as an election by Lessor to terminate the term of this Subleas
unless a notice of such 1ntention 15 given to Lessee pursuant to paragra
17¢b), or unless such termination 15 decreed by a court of competent
jurisdiction

(d) At any time or from time to time after the re-
repossession of the Premises and/or the Equipment pursuant t
whether or not the term of this Subiease shall have been ter
to paragraph 17(b), Lessor may (but shall be under no obliga
Premises and/or the Equipment for the account of Lessee, 1n
or Lessor or otherwise, without notice to Lessee, for such t
on such conditions and for such uses as Lessor, 1n 1ts absol
may determine Lessor may collect and receive any rents pay
such reletting Lessor shall not be liable for any failure
Premises and/or the Equipment or for any failure to collect
any such reletting

ntry or
paragraph
1nated purs
1on to) rel
he name of
rm or terms
te discret

ny rent due

(e) No expiration or termination of the term of this Sublease
pursuant to paragraph 17(b), by operation of law or otherwise, and no re-entry
or repossession of the Premises and/or the Equipment pursuant to paragraph
17(c) or otherwise, and no reletting of the Premises and/or the Equipment
pursuant to paragraph 17(d) or otherwise, shall relieve Lessee of 1ts
Tvab111t1es and obligations hereunder, all of which shall suryvive such
expiration, termination, re-entry, repossession or reletting

(f) In the event of any expiration or termination of the term o
this Sublease or re-entry or repossession of the Premises and/or the Equipment
by reason of the occurrence of an event of default, Lessee will pay to Lessor
all Basic Rent, additional rent and other sums required to be|paid by Lessee
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to and ncluding the date of such expiration, termination, re-entry or
repossession, and, thereafter, Lessee shall, until the end of what would have

been the term of this Sublease 1n the absence of such expir
re-entry, or repossession, and whether or not the Premises

Equipment shall have been relet, be liable to Lessor for, and shall pay

Lessor, as liqguidated and agreed current damages (1) all

additional rent and other sums which would be payable under
Lessee 1n the absence of such expiration, termination, re-e
repossession, less (11) the net proceeds, 1f any, of any re
for the account of Lessee pursuant to paragraph 17(d), afte
such proceeds all Lessor's expenses 1n connection with such
(including all repossession costs, brokerage commissions, r
attorneys' fees and expenses, employees' expenses, alterat:
expenses of preparation for such reletting) Lessee wi1ll p
damages on the days on which Basic Rent would be payable un
in the absence of such expiration, termination, re-entry, o
Lessor shall be entitled to recover the same from Lessee on

(g)> At any time after such expiration or terminat
th1s Sublease or re-entry or repossession of the Premises a
reason of the occurrence of an event of default, whether or

have collected any current damages pursuant to paragraph 17(f), Lessor
be entitled to recover from Lessee, and Lessee will pay to Lessor on de

as and for liquidated and agreed final damages for Lessee's

T1eu of all liquidated and agreed current damages beyond the date of su
demand (1t being agreed that 1t would be impracticable or extremely dif
to fix the actual damages), an amount equal to the excess, 1If any, of (
Basic Rent, additional rent and other sums which would be pdyable under
Sublease from the date of such demand (or, 1f 1t be earlier,
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Lessee shall have satisfied 1n full 1ts obligations under paragraph 17(f) to

pay current damages) for what would be the then unexpired term of this
Sublease 1n the absence of such expiration, termination, re-

entry or

repossession, discounted at the rate of 5% per annum over (b) the then fair

rental value of the Premises and the Equipment (determined by applying a

discount rate of 5% per annum) for the same period If any

the amount of such liquidated final damages to less than the

agreed upon, Lessor shall be entitled to the maximum amount
such Taw

18 Bankruptcy or Insolvency

(a) If Lessee becomes a debtor 1n a case filed unde

taw shall Timt
amount above
allowable under

r Chapter 7 of the

Bankruptcy Code and Lessee's trustee or Lessee elects to assume this Subllease

for the purpose of assigning 1t or otherwise, such election
be made only 1f the provisions of paragraphs 18(b) and 18(d)

and assignment may

are satisfied as

1f the election to assume were made 1n a case filed under Chapter 11 of the

Bankruptcy Code
farls to make any such election within 60 days after the fi]
petition or such additional time as provided by the court be

23
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rejected Immediately upon such failure, or upon a rejection by Lessee or
Sublessee's trustee of this Lease, Lessor shall be entitled to possession of

the Premises and the Equipment without further obligation to
Lessee's trustee and this Sublease shall terminate, but Less
compensated for damages (i1ncluding, without limitation, Tiqu
pursuant to any provision hereof) and 1ts right to exercise
1t may have 1n any such proceeding shall survive the termina
Sublease

(b) (1) If Lessee becomes a debtor 1n a case filed
of the Bankruptcy Code, or in a case filed under Chapter 7 o
Code which 1s transferred to Chapter 11, Lessee's trustee or
debtor-1n-possession must elect to assume this Sublease with
the date of the filing of the petition under Chapter 11 or t
thereto or Lessee's trustee or the debtor-in-possession shal
have rejected this Sublease If Lessee, Lessee's trustee or
debtor-in-possession has failed to perform all of Lessee's o
thi1s Sublease within the time periocds {(excluding grace perio
such performance was required, no election by Lessee's trust
debtor-1n-possession to assume this Sublease, shall be perm
unless each of the following conditions has been satisfied

(1) Lessee's trustee or the debtor-in-possession h
all defaults under this Lease, or has provided
with Assurance (as defined below) that 1t will
all defaults susceptible to monetary cure with
days after the date of such election and that
cure all other defaults under this Sublease wh
susceptible of cure by any other act promptly
the date of such election

(2) Lessee's trustee or the debtor-in-possession h
compensated Lessor, or has provided Lessor wit
Assurance that within 10 days from the date of
election 1t will compensate Lessor, for any ac
pecuniary loss incurred by Lessor arising from
default of Lessee, Lessee’s trustee, or the
debtor-1n-possession as 1ndicated 1n any state
actual pecuniary loss sent by Lessor to Lessee
trustee or the debtor-in-possession lLessee's
or the debtor-in-possession may contest the am
indicated 1n any such statement to the extent
trustee or the debtor-in-possession helieve th
amount exceeds such actual pecuniary loss incu
Lessor, provided that Lessee's trustee or the
debtor-i1n-possession shail have paid all undis
amounts and all Rent and other sums then due a
payable under this Sublease Any amounts for
1s determined pursuant to such contest Lessor i
entitled to be compensated shall bear interest
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(3

(4

(11) For purposes of this paragraph 18 "Assurance" s
Lessee's trustee or the debtor-in-possession has and wi
have sufficient unencumbered assets after the payment of all
obligations and admnistrative expenses reasonably to assure
sufficient funds will be available to fulfi1ll the obligations
th1s Sublease and (x) there shall have been deposited with Le
Bankruptcy Court shall have entered an order segregating, suf
payable to Lessor, and/or (y) Lessee's trustee or the debtor-
shall have granted a valid and perfected first lien and secur
and/or mortgage 1n property of Lessee, Lessee's trustee or th

then rate of 1nterest per annum on the Series A Bonds

or, 1f there 15 then no such financing, at the
11 375% per annum (or, 1n either case, the max

amount which 1s not prohibited by law, whichever 1s
less), from the date of such election to assume this

Sublease and Lessee's trustee or the

debtor-1n-possession shall pay such amounts, together

with such 1nterest, within 5§ days of such
determination

Lessee's trustee or the debtor-in-possession has

provided Lessor with Assurance of the future

performance of each of the obligations of Lessee under

this Sublease, and, 1f Lessee's trustee or the

debtor-1n-possession has provided such Assurance,
Lessee's trustee or the debtor-in-possession shall

the
timely payment of rent hereunder, an amount equal to 3
instalments of Basic Rent (at the rate then payable)

also (1) deposit with Lessor, as security for

which shall be applied to 1nstalments of Basic
the inverse order 1n which i1nstaiments of Basi

of this Sublease shall have been complied with|, and
(11) pay 1n advance to Lessor on the date each
1nstallment of Basic Rent 15 due and payable a pro
rata share of Lessee's annual obligations for
additional rent and other sums under this Sublease
such that Lessor shall hold funds sufficient to
satisfy all such obligations as they come due | The

obligations 1mposed upon Lessee's trustee or the
ontinue

debtor-in-possession by this paragraph shall c
with respect to Lessee or any assignee of this
Sublease after the closing of bankruptcy procee
unless, 1n the case of an assignee, such assign
shall have a net worth of $500,000,000

The assumption of this Sublease will not breach
cause a default under any provision of any othe
lease, mortgage, financing arrangement or other
agreement by which Lessor or the Board 1s bound

Cc Rent
shall become due provided all the terms and provisions
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debtor-in-possession, acceptable as to value and kind to Les
Lessor the obligation of Lessee, Lessee’s trustee or the deb
to cure the defaults under this Sublease, monetary and/or no
the time periods set forth above

(c) If this Sublease 1s assumed 1n accordance with p
and 1s not subsequently assigned, and thereafter Lessee 15 11
or has filed against 1t a subsequent petition under Chapter 7
the Bankruptcy Code, Lessor may, at 1ts option, terminate thi
all rights of Lessee's hereunder by giving Lessee notice of 1
terminate within 30 days after the occurrence of any such eve

(d) If Lessee, Lessee's trustee or the debtor-1n-pos
assumed this Sublease pursuant to the terms and provisions of
or 18(b) and thereafter elects to assign this Sublease, this
so assigned only 1f the proposed assignee (Assignee) has prov
assurance of future performance of all of the terms, covenant
of this Sublease to be performed by Lessee As used herein "
assurance of future performance" shall mean no less than that
following conditions has been satisfied

(1) The Assignee has furnished Lessor with either ¢
a copy of a credit rating of Assignee which Les
reasonably determines to be sufficient to assur
future performance by Assignee of Lessee's obl1
under this Sublease and (y) a current financial
statement of Assignee audited by a certified pu
accountant indicating a net worth and working ¢
1n amounts which Lessor reasonably determines t
sufficrent to assure the future performance by
Assignee of Lessee's obligations under this Sub
or (11) a guarantee or guarantees, 1n form and
substance satisfactory to Lessor, from one or m
persons with a net worth of not less than $500,
and a credit rating equal to or exceeding the ¢
rating of Lessee as of the date hereof
(2) A1l consents or waivers from others required un
lease, mortgage, financing arrangement or other
agreement by which Lessor or the Board 1s bound
permit Lessor and the Board to consent to such
assignment have been obtained Lessor agrees t
cooperate with Lessee, Lessee's trustee or the
debtor-1n-possession 1n obtaining such consents
waivers
(3) The proposed assignment will not release or 1mp

guaranty of the obligations of Lessee under thi
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(e) When, pursuant to the Bankruptcy Code, Lessee's trustee or |the
debtor-1n-possession shall be obligated to pay reasonable uge and occupdncy
charges for the use of the Premises and the Equipment, such|charges shall not
be less than the Basic Rent, additional rent and other sums payable by
under this Sublease

receiver, or assignee for the benefit of creditors, by operation of law
otherwise, or, except as expressly provided herein, to any other person

person or property of Lessee unless Lessor shall have consen
transfer No acceptance by (essor of rent or any other paym
trustee, receiver, assignee, person or other entity shall be
constitute such consent by Lessor nor shall 1t be deemed a w
right to terminate this Sublease for any such transfer of Te
under this Sublease without such consent

ed to such
nts from an
deemed to

19 Additional Rights of Lessor

(a> No right or remedy hereunder shall be exclusiv
right or remedy, but shall be cumulative and 1n addition to
remedy hereunder or now or hereafter existing Fatlure to 1
strict performance of any provision hereof or to exercise an
power or remedy contained herein shall not constitute a waiv
relinquishment thereof for the future Receipt by Lessor of
addi1tional rent or other sums payable hereunder with knowled
of any prowision hereof shall not constitute a waiver of such
waiver by Lessor of any provision hereof shall be deemed to h
unless made 1n writing Lessor shall be entitled to 1njuncty
of the violation, or attempted or threatened violation, of an
provisions hereof, or to a decree compelling performance of a
provisions hereof, or to any other remedy allowed to Lessor b

breach, and
ve been mad

(b) To the full extent permitted by law, Lessee her
surrenders for 1tself and all those claiming under 1t, 1nclud
all kinds, (1) any right and privilege which 1t or any of the
redeem the Premises or the Equipment or to have a continuance |of this Sub
after termination of Lessee's right of occupancy by order or judgment of
court or by any legal process or writ, or under the terms of this Subleas
after the termination of the term of this Sublease as herein provided, an
(11) the benefits of any law which exempts property from liability for de
for distress for rent

ng creditor
may have t

(¢) If Lessee shall be 1n default i1n the performance of any of 1ts
obligations hereunder, Lessee shall pay to Lessor, on demand, all expenses
incurred by Lessor as a result thereof, including reasonable attorneys' fees
and expenses If Lessor shall be made a party to any litigation commenced
against Lessee and Lessee, at 1ts expense, shall fail to provide Lessor with
counsel approved by Lessor, Lessee shall pay all costs and reasonable
attorneys' fees 1ncurred by Lessor i1n connection with such Titigation

21



20  Certain Transactions Affecting the Premises #essor hereb
irrevocably constitutes and appoints Lessee 1ts attorney-in-fact (a) to pply
for and secure any building permit or permission of any governmental authority
for the purpose of doing any of the things which Lessee 1s required or
permitted to do under the provisions hereof, (b) to comply on behalf of Lessor
with the provisions of the Mortgage giving Lessor the power to grant or
release any easements, rights-of-way, access, party-wall rights or other
rights and privileges 1n the nature of easements with respect to the Premises,
free of the lien of the Mortgage, (c) to comply on behalf of | Lessor with|the
provisions of the Mortgage giving Lessee the right to sell, assign, transfer
or convey a portion of the Premises, free of the lien of the Mortgage and (d)
to execute and deliver on behalf of Lessor any confirmation of the release of
Lessor's 1interest in trade fixtures, inventory, machinery or|equipment
referred to 1n paragraph 10(f)

21 Notices, Demands and Other Instruments All notices, demands,
designations, certificates, requests, offers, consents, approvals and other
nstruments given pursuant to this Sublease shall be 1n writing and shall be
validly given when mailed by prepaid registered or certified mail, (a) 1f to
Lessor, addressed to Lessor at 1ts address set forth above, and (b) 1f t
Lessee, addressed to Lessee at 1ts address set forth above wjth the notation,
"Attention R Randoiph Devening, Vice President " Lessor and Lessee each
may from time to time specify any address 1n the United States as 1ts address
for purposes of this Sublease by giving 15 days' notice to the other party

22  Estoppel Certificates, Inspection, Financial Statements essee
and Lessor will each, from time to time but not 1n excess of four times within
any twelve month period, upon 20 days prior request by either such party,
execute, acknowledge and deliver to the requesting party a certificate stating
that this Sublease 15 unmodified and 1n full effect (or, 1f there have been
modifications, that this Sublease 1s 1n full effect as modified, and setting
forth such modifications) and the dates to which Basic Rent, ladditional rent
and other sums payable hereunder have been paid, and either stating that |to
the knowledge of the signer of such certificate no default exists hereunder or
specifying each such default of which the signer has knowledge Any suc
certificate may be relied upon by any prospective mortgagee or purchaser |of
the Premises Lessee will permit Lessor and Mortgagee by their respective
agents, accountants and attorneys, to visit the Premises and | the Equipment and
to examine Lessee's financial records and books of account relating to the
Premises and the Equipment during normal business hours at the principal
corporate offices of Lessee and to discuss generally Lessee's affairs,
finances and accounts with 1ts corporate officers and agents|dt such
reasonable time as may be requested by Lessor or Mortgagee, as the case may be

(b) If Lessee shall cease to be a consolidated subsidiary of
Guarantor (except in the case of any merger or consolidation of Lessee with
the Guarantor), then upon the request of Lessor, Lessee shall provide Lessor
promptly after they become available, copies of all financial statements,
reports, notices and proxy statements sent by Lessee to 1ts stockholders or to
the Securities and Exchange Commission, provided, however, that, 1f Lessee
shall not be a reporting company under Section 13 of the Securities Exchange
Act of 1934, Lessee w11l deliver to Lessor the following

28




Within 90 days after the end of each fiscal year of Lessee, balance
sheets (consolidated, 1f kept on a consolidated basis) of Lessee and 1ts
subsidiaries as at the end of such year and statements of income, retained
earnings and changes 1n financial position (consolidated, 1f kept on a
consolidated basis) of Lessee and 1ts subsidiaries for such year setting
1n each case, 1n comparative form, the corresponding figures| for the pre
fiscal year in reasonable detail and scope, as to said financial stateme
certified by 1ndependent certified public accountants of recognized nat:
standing selected by Lessee, as at the end of such year, and|/within 45 d
after the end of each fiscal quarter of Lessee, balance sheets (consolid
1f kept on a consolidated basis) of Lessee and 1ts subsidiaries as at th
of such guarter and for the quarterly and year-to-date periods then ende
statements of i1ncome, retained earnings and changes 1n finan
(consolidated, 1f kept on a consolidated basis) of Lessee an
setting forth 1n each ctase, in comparative form, the corresp
the similar periods of the preceding year, in reasonable det
certified by a financial officer of Lessee having knowledge thereof

23 No Merger There shall be no merger of this Sublease or of| the
leasehold estate hereby created with the leasehold estate i1n the Premises
created by the Lease by reason of the fact that the same person acguires
holds, directly or tndirectly, this Sublease or the leasehold|estate hereby
created or any i1nterest herein or 1n such leasehold estate as well as the
leasehold estate 1n the Premises created by the Lease or any jnterest 1n
leasehold estate

uch

24 Surrender Upon the expiration or termination of the term of
this Sublease, Lessee shall surrender the Premises to Lessor 1n the condition
1n which the Premises were originally received from Lessor, except as
repaired, rebuilt, restored, altered or added to as permitted or required
hereby, and except for ordinary wear and tear Lessee shall remove from the
Premises on or prior to such expiration or termination all property situated
thereon which 15 not owned by Lessor, and shall repatir any damage caused b
such removal Property not so removed shall, subject to paragraph 10(f),
become the property of Lessor, and Lessor may cause such property to be
removed from the Premises and disposed of, but the cost of any|such remova
and disposition and of repairing any damage caused by such removal shall b
borne by Lessee

25 Separability, Binding Effect Each provision he
separate and independent and the breach of any such provision
not discharge or relieve Lessee from 1ts obligations to perfor
covenant to be performed by Lessee hereunder If any provisio
applrcation therof to any person or circumstance shall to any
invalid or unenforceable, the remaining provisions hereof, or
of such provision to persons or circumstances other than those |as to which it
15 1nvalid or unenforceable, shall not be affected thereby, and each provision
hereof shall be valid and shall be enforceable to the extent permitted by
law All provistons contained 1n this Sublease shall be binding upon, 1nur
to the benefit of, and be enforceable by, the respective successors and

hereof or
¥tent be
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assigns of Lessor and Lessee to the same extent as 1f each such successor and

assign were named as a party hereto  This Sublease may not b

changed,

modi1fied or discharged except by a writing signed by Lessor and Lessee
Sublease may be executed 1n any number of counterparts, each of which sha]l be
an original, but all of which together shall constitute one awd the same

instrument

If the Lease shall terminate for any reason prior to

his

the termination
of this Sublease, Lessee agrees that this Sublease shall become a direct
between lessor under the Lease or any assignee thereof and Lessee hereund

26 Exhibits and Schedules Attached hereto are Exhibits A and

and Schedules A, A-1, B, C and D referred to in this Sublease
and Schedules are hereby 1ncorporated by reference herein

which Exh1k

27  Undertaking Lessee shail perform 1ts obligations under an

undertaking dated as of the date hereof from the Lessee to the Lessor, the

Board, the Mortgagee and the purchasers of the Series A Bonds
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IN WITNESS WHEREQF, Lessor and Lessee each have caused this Sublease

to be duly executed and delivered, and its corporate seal to be hereunto

|

| |
affixed and attested, all as of the date first above written [
|

BNE CAPITAL CORPORATION,
as Lessor

Wi

[Seal] By r{i'/jz/r, & /(’%//
Vice President Administratiion

Attest g‘fldmé-’ﬂmo‘l“’

Asst. § étetary

~

FLEMING FOODS OF ALABAMA, INC
as Lessee

*

[Seal] By

y Vice Priesident

Attest-
John M Thompson,
Assistant Secretary




COMMONWEALTH OF MASSACHUSETTS)
) ss.

SUFFOLK COUNTY )

I, Janis E. Sheppard, a Notary Public 1in and for said Cou ty
1n said State, hereby certify that David A. Meehan, whose name
as Vice President - Administration of BNE Capital C rporation, a
Massachusetts corporation, 1s signed to the foregoing instrument
and who 1s known to me, acknowledged before me on this date
that, being informed of the contents of said instru ent, he,
such officer and with full authority, executed the same
voluntarily for and as the act of said corporation.

as

7

/ 4
Given under my hand thais 4;25 day of December, 1986.
/

;S V7

il - ALl s

///Notary Publa 427
7

[NOTARIAL SEAL]

My commission expires: June 22, 1990



IN WITNESS WHEREOF, Lessor and Lessee each have caused this Sublease
to be duly executed and deliverad, and 1ts corporate seal to F
affixed and attested, all as of the date first above written

[Seal]

Attest

, Secretary

[Seal]

o
Attest.£l7iz/”’ A

é%65h M Thompson, [/
ssi1stant Secretary

e hereunto

BNE CAPITAL CORPCRATIO
as Lessor

-
-

By

, Presigent

FLEMING FCODS OF ALABAMA, INC.,
as Lessee

By_Deatel N Tyl

U |, Yice Presigent

DonN ALY AN EVLER




|
} |
STATE OF OKLAHOMA \

COUNTY OF OKLAHOMA gééébaz
\
I, 7 é; fz;u155z4»¢~ , a Notar

Public 1in and for said County 1n said State, hereb
that Donald N. Eyler, whose name as Vice President
Foods of Alabama, Inc., an Alabama corporation, 1s
the foregoing 1nstrument and who 1s known to me, a
before me on this day that, being informed of the

said instrument, he, as such officer and with full
executed the same voluntarily for and as the act o
corporation.

signed to
knowledge
ontents o
authority
said

Given under my hand this the 10th day of

: 25

December,
1986.

- Notary Publid&”
[SEAL]

My commlssSlon e€xpilres:

/31557




SCHEDULE A-~1
LAND

A lot or parcel of land described as follows:
projected south right of way line of the L & N Ratliroad 1n
centerline of Geneva County Road #4 and running N66°-00'W
feet to the point of beginning, thence continuing along said railiroad

ﬁce S$24°-00"

way 1ine N66°-00'W 2 distance of 1800 feet to a point, the a
distance of 1200 feet to a point; thence S65°-00't a distance of 1800 feet to a

point; thence N24°-00'E a distance of 1200 feet to the point of beginming. Said
property being 1n the NWl4 of the SWl4 and the SWla of th SWwla, Section 13, TIN,
R21E and the SEV4 of Section 14, TIN, R21E, Geneva County, Alabama.

ersects the
3481.90Q

|
Commencing yt the po*ntjwhePe the
distance ¢
F1ght of

Together with the Deed of Easement of Access from Alabama and Florida Railroad
Company, Inc. and CSX Tramsportation, Inc. to The Industriall Development] Board
of The City of Geneva, dated December Z, 1986, and recorded 1n the Offigial Record

Book 30, at pages 105 and 106, records of the Probate Off1c7 of Geneva 7ounty,

Alabama.

|
|
|
|
|
|
/
|
|

|
~ .



)

C=I0UL:=

ECU ISV

— ———t

DESCIZTIAON
e

Rzcs 3umpers
Iz=3a3csc Sproz<lazs

Teel Cz=3

Zs2zaz Iguizzmexns
Cauzgars, Sanelvi=g & Caoiners
Locgazs ama 3azcnas
Ex=ploves Welfzrza IzuisTezs
3azzary Caazger Zgusgsent
Fielizg Baaca az=g Canzeczious
P3llae Rack
Vanzcla Mzz=caramecs Egursmens
Cozvarar Conzacizon
Venzizg Yacazzme Canmeczicn
0fZzca Zzusamernz Comzmectiax
Guarz 3occh Zsuzgzexcs
Ezergency GezmeraZaT
Fueli=g Ecuzzsext ane Jac

04l EZzuzome=zz Coonecsiicn

Azr Ciz=aics

S_zmaga - Iztazior
S_gzags - ZetaTnor
Talapscze ame SzzaTocm
M-=n=:- 3lacs

Rzac ¢ Solcaciz=g

o
SE337CL2




SCHEDULE B

Terms and Basic Rent Payments |

1986 and end|at
commence on

he second
midnight on
December 15
tended Term
ember 14, 2031
nd end at

I The Primary Term shall commence on December 15,
midnight on December 14, 2011 The first Extended Term shall
December 15, 2011 and end at mdntght on December 14, 2016
Extended Term shall commence on December 15, 2016, and end at
December 14, 2021 The third Extended Term shall commence on
2021, and end at midnight on December 14, 2026 The fourth E
shall commence on December 15, 2026 and end at midnight on De
The fi1fth Extended Term shall commence on December 15, 2031,
midnight on June 14, 2036

Term 1s
nd quarterl

1 Each 1nstalment of Basic Rent during the Primary
$292,318, and said 1nstalments are payable on March 15, 1987
thereafter on the 15th day of each June, September, December
occurring during the Primary Term to and including December 1

Extended Term
Iments are
ember and March,

2 Each instalment of Basic Rent payable during eac
shall be the applicable amounts set forth below and said 1nst
payable quarterly on the last day of each June, September, De
occurring during each such Extended Term

Extended Term Rent
Ist $302,796
2nd 378,495
3rd 641,810
4th 641,810
5th 641,810

II  The per square foot cost of the land 15 $0 04815 Lessor's Cost
1s $13,000,000 That portion of Lessor's Cost relating to the Land 1s
$104,000, to the Improvements 1s $10,566,992, to the Equipment 1s $2,087,868
and to transaction expenses 1s $241,140



SCHEDULE C

Purchase Prices Pursuant to |
Paragraphs 11{(b)> and 11(c)
Upon the purchase of the Premises and the Equipment pursuant to
paragraph 11(b) or 11(c> of this Sublease, the purchase price payable for fthe
Premises and the Equipment shall be an amount equal to the amount set forth 1n
Column 2 below opposite the date of purchase set forth 1n Column 1 below
Column 1 Coltumn 2
Date of Purchase Purchase Price
35,1987 14118331
671987 14192248
9,198 142637346
12/1987 14229040
3/1%88 1415750
471588 14242970
9/1933 14230801
12,1988 14322828
3/198¢9 14359812
6, 1989 14389731
%,158% 144138%32
12,198° 144280648
3/199¢ 1425,°002
0/1995 14409718
9/199C 14478461
124,078 L 44DTBLY
3/1991 14483037
&/71%91 144506892
/1991 144735087
02,1991 144046344
3/1992 14453505460
6/1992 14541677
$/19%2 14425017
1271992 14408540
3I/1993 14389448
6/1993 14347904
9/19%3 143444628
1271993 143156066
33,1994 14292671
671994 14264006
9/1994 1422324273
1271994 14201154
J/1993 14157228
471995 14131274
9/1995 14083724
12,199% 14054543
3/1994 14013804
$7319%0 13971071
?/1%%0 139266466
1271954 13880548
371997 1383277%
5,197 13782997
/1997 13731475
1271997 13678165
C-1




Column 1

Date of Purchase

3/1998
/1998
/1998
1271998
S3/19¢%9
o0/175%
/1G99
1271909
S/2000
6/2000
9/2000
1272600
3/2601
672001
972001
1272001
3/2002
6,2062
$/2002
1272002
3/2003
/200
/20063
12,2002
3/2004
672004
§/72004
1272004
I/2¢CT
e/, 2003
/2005
12/200535
372006
672006
®/206¢
12/2000
37206067
a/2LL7
972067
1272067
3/2008
672008
$/72008
1272508
I/200%
6/200%
/2069
1272009
372010
6/2G30
9/2010
12720610
3/2011
6,2011
/2011
12,2011

Column 2

Purchase Price

13623104
135465043
13567148
134444238
1338387¢
12219213
13252884
12164542
13114280
1346420460
12967524
12891827
128137373
12733741
12651798
12567860
12451849
122154055
12304277
12212490
12118B40¢&
42023810
11920457
11624504
11724231
131526954
11513833
11408710
1129746°
11iB5%54
11076062
16962557
1084443°
10721219
10616098
18E007¢€S
10384934
10271019
10147373
10044030

9930481

5819483

$709210

9599708

8490429

9384419

§2794685

91746288

073650

8873120

8873529

E€7B3PEY

8688431

B61919%9

B5&&317

5420000

C-2




SCHEDULE D

Purchase Prices Pursuant
to Paragraph 13(a)

Upon the purchase of the Premises and the Equipment

pursuant to

paragraph 13(a) of this Sublease, the purchase price payable for the Prem
and the Equipment shall be an amount equal to the amount set forth in Col

below opposite the date of purchase set forth 1n Column 1 bel

Column 1 Column 2
Date Purchase Occurs Purchase Price

12/2001 11377728
3/2002 11272010
6 2002 1114019
9,2002 11053408

12,2002 10040721
2 2602 10825258
6/2G0C 10707548
§ 2003 105687402

1272663 10364703
372604 10335340
&r 2004 10211850
/25064 100817853
12720064 9549179
3I/2066T 941383
~ZJdueU [S) b
9/2005 92§é76:
12/2005 939448%
372066 9249485
&6/2066 9104571
9720606 8958683
2,20606 8811807
3,2007 84653473
672007 £51£007
$,2007 8347798
1272007 §218841
3/2008 BO5B628B
672008 7§19723
$/20608 7770364
12,2008 76205561
3/2609 74465762
6/2009 7220793
$,2009 7171733
12,2009 7022599
3/2610 4B7279%
6/2610 672544%9
©/2010 8578450
12,2010 6431832
3/2011 4283004
672011 6156874
F,2011 602R1sé
1272041 SETBUSL

DW
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umn 2




EXHIBIT B
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SUBLEASE GUARANTY

from

FLEMING COMPANIES, INC

to

BNE CAPITAL CORPORATION

Dated as of November 20, 1986




SUBLEASE GUARANTY, dated as of November 20, 1986 (heérein, toget#er
with all amendments and supplements hereto, called this Guaranty), from
FLEMING COMPANIES, INC , an Oklahoma corporation ¢herein, together with any
entity succeeding thereto by consolidation, merger or acquisition of 1ts
assets substantially as an entirety, called Guarantor), having an address at
6301 Waterford Boulevard, P O Box 26647, Oklahoma City, Oklahoma 73126-0647,
to BNE CAPITAL CORPORATION, a Massachusetts corporation (herein, together with
any assignee of 1ts rights under this Guaranty, called Lessor), having an

address 28 State Street, Boston, Massachusetts 02109

Guarantor 15 the owner of all of the 1ssued and outs
Fleming Foods of Alabama, Inc , an Alabama corporation (here:
any entity succeeding thereto by consolidation, merger or ac
assets substantially as an entirety called Lessee) Lessee 1
sublease from the Lessor a parcel of land located in Geneva,
Parcel) and the buildings, structures and other improvements
respectively thereon (the Land Parcel and the improvements th
herein called the Premises) and certain 1tems of machinery, e
other personal property (the Equipment) to be used 1n connect
pursuant to a Sublease and Agreement, dated as of the date he
Lessor, as lessor, and Lessee, as lessee (herein, together wi
and supplements thereto and any memorandum or short form ther
for purposes of recording, called the Sublease)

Lessor will finance a portion of 1ts acquisition pri
Premises and the Equipment from the 1ssuance and sale by the
Development Board of the City of Geneva, Alabama (the Board)
aggregate original principal amount of 1ts 9 375% Industrial
(Fleming Foods, 1986 Project), Series A, Due 2011 and $2,600,
original principal amount of 1ts Industrial Development Bond

tanding stock of
n, together with
uisition of |1ts
ntends to
Alabama (the Land
located

ereon being
quipment and

1on therewith,
reof, between

th all amendments
eof entered [into

ce of the
Industrial

of $10,400,000
Development |Bonds
000 aggregate
(Fleming Foods,

1986 Project), Series B, Due 2011 and secure such Series A Bonds (the
Indebtedness) with a mortgage lien (the instrument or instruments evidencling
any such lien called the Mortgage and the party or parties entitled to the
benefits of such lien, i1ncluding any trustee therefor, called the Mortgagee)
The Sublease and thi1s Guaranty w11l be assigned by the Lessor as security for
the Indebtedness.

The execution and delivery of this Guaranty by Guaraptor 1s an
1inducement to the Lessor to execute and deliver the Sublease | Guarantor,
owner of all the 1ssued and outstanding stock of Lessee, deems 1t to be 1
interest and for 1ts financial benefit that Lessee execute and deliver th
Sublease

as
n 1ts

NOW, THEREFORE, 1n consideration of the premises, Guarantor agrees as

follows

1 Guarantor unconditionally guarantees that all sums stated 1n
Sublease to be payable by Lessee, whether as Basic Rent (as defined in the
Sublease) or additional rent, or as purchase prices or otherwise and all
to be paid by Lessee under the Collateral Assignment, dated as of the date
hereof (herein, together with all amendments and supplements thereto, cal
the Collateral Assignment), from the Lessor to the Board and onsented to
Lessee and Guarantor, and the Assignment of Lease and Agreement, dated as
the date hereof (herein, together with all amendments and supplements ther
called the Assignment), from the Board to the Mortgagee and consented to |

the

Sums

ed
by
of
eto,

Y




Lessee and Guarantor, will be promptly paid in full on or before the
expiration of any applicable grace period in accordance with the provisio
said documents, and that Lessee w11l punctually perform and observe each
every covenant, agreement, tesm and condition 1n said documenks required
performed or observed by Lessee This Guaranty 1s primary, 1rrevocable,
unconditional and absolute, 1rrespective of any circumstance which might
otherwise constitute a legal or equitabie discharge or defense of or by a
guarantor or surety If for any reason any such sums shall not be paid w
due, or any such covenant, agreement, term or condition 1s not performed
observed, in accordance with said documents, Guarantor, within 3 business
after notice thereof, but in any event prior to the expiration of any
applicable period of grace provided therefor in the Sublease, the Collate
Assignment, or Assignment, as the case may be (which notice shall not ext
any such grace period), shall pay the same to the persons entptled theret
pursuant to the provisions of the Sublease and any assignments thereof or
Collateral Assignment or Assignment, as the case may be, and will perform
observe or cause to be promptly performed and observed every such covenan
agreement, term and condition thereof regardless of (a) any defenses or r
of set-off or counterciaims which Lessee or Guarantor may have or assert,
(b) whether Lessor or any Mortgagee shall have taken any steps to enforce
rights against the Lessee or any other remedy thereunder as a result of t
default of Lessee thereunder and (c¢) any other condition or contingency
Failure of Guarantor to comply with the provisions of the 1mmediately
preceding sentence shall constitute an Event of Default hereupder and fai
of Guarantor to comply with any other covenant or agreement contained her
for a period of 30 days after notice shall lTikewise constitute an Event o
Default hereunder Guarantor also agrees to pay to such person such furt
amounts as shall be sufficient to cover the cost and expense of collectin
such sums or any part thereof, or of otherwise enforcing this Guaranty,
1ncluding, 1n any case, reasonable compensation to 1ts attorneys This
Guaranty 1s a guaranty of payment and performance and not merely of
collectability

2 The obligations, covenants, agreements and duties of Guarant
under this Guaranty shall in no way be affected or 1mpaired by reason of
happening from time to time of any of the following, although without not
to or the further consent of Guarantor

(a) the waiver by Lessor or any Mortgagee of the
performance or observance by Lessee, Guarantor or any
other party of any of the agreements, covenants, terms
or conditions contained 1n the Sublease, this
Guaranty, the Collateral Assignment, the Assignment or

. any other instrument contemplated therein or herein,

(b) the extenston, in whole or 1in part, of the time for
payment by Lessee or Guarantor of any sums owing or
payable under the Sublease, the Collateral Assignment,
the Assignment or this Guaranty, or of any other sums
or obligations under or arising out of or on account
of the Sublease, or this Guaranty or the renewal of
any thereof,
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(c)

(d)

(e)

()

(g)

(h)

(1)

(1

any assignment of the Sublease or subletting of the
Premises or the Equipment or any part thereof or any

refinancing of the Indebtedness,

the modification or amendment (whether materiall or

otherwise) of any of the obligations of Lessee
Guarantor under the Sublease, the Collateral
Assignment, the Assignment or this Guaranty,
specifically 1ncluding (but without limitation
connection with the construction of Substantia
Alterations pursuant to Section 10 of the Subl

the doing or the omission of any of the acts r
to 1n the Sublease, the Collateral Assignment,
Assignment or this Guaranty (including, withou
Timitation, the giving of any consent referred
therein),

any faillure, omission or delay on the part of

or any Mortgagee tc maintain, enforce, assert

exercise any right, power or remedy conferred

available to Lessor in or by the Sublease, the
Collateral Assignment, the Assignment or this

or any other instrument, or any action on the

Lessor or Mortgagee granting indulgence or ext
1n any form whatsoever,

the voluntary or 1nvoluntary liquidation, diss
sale of all or substantially all of the assets
marshalling of assets and liabilities, receive
conservatorship, 1nsolvency, bankruptcy, assig
for the benefi1t of c¢reditors, reorganization,
arrangement, compositicon or readjustment of, o
similar proceeding affecting, Lessee or Guaran
any of their assets,

the release of Lessee or Guarantor from, or an
defense of Lessee or Guarantor to, the perform
observance of any of the agreements, covenants
or conditions contained 1n the Sublease, the
Collateral Assignment, the Assignment or this
by operation of law,

any change 1n the corporate relationship betwe
Guarantor and Lessee, specifically including (

or
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without Timitation) divestiture of ownership of Lessee

by Guarantor,

the 1nability of Lessor, Mortgagee or Lessee t

enforce any provisions of the Sublease, the Colllateral

Assignment or the Assignment for any reason, o




(k> the modification, amendment (whether material or
otherwise) or termination of the Lease (as defined in
the Sublease) or any termination of the Sublease prior
to the expiration of 1ts term other than as a result
of the exercise of any purchase option thereunder, or

(1> any action or 1naction of Lessor or the Mortgagee
which results 1n any impairment or destruction iof any
subrogation rights of Guarantor or any rights of
Guarantor to proceed against Lessee for reimbursement

Guarantor's liability hereunder shall not be affected or impajired by
any sale, pledge, surrender, compromise, release, renewal,
extension, indulgence, alteration, exchange, change in or
modification of said Tiabilities and obligations, either expressed
or implied or any contract or contracts evidencing any thereof, or
any security or collateral therefor, including, without l1tmitation,
any contained in the Sublease or the Collateral Assignment or
Assignment

3 In the event of the rejection or disaffirmance of the
Sublease by Lessee or Lessee's trustee 1n bankruptcy pursuant| to any
present or future, federal or state bankruptcy law or any other law
affecting creditors' rights, Guarantor will, and does hereby
(without the necessity of any further agreement or act) assume all
obligations and l1i1abilities of Lessee under the Sublease to the same
extent as 1f 1t had been originally named i1nstead of Lessee as a
party to each such document and there had been no such-rejection or
disaffirmance, and Guarantor will confirm such assumption 1n writing
at the request of the Lessor or Mortgagee upon or after such
rejection or disaffirmance  Guarantor, upon such assumption,|shall
have all rights of Lessee under the Sublease and Collateral
Assignment, the Assignment (to the extent permitted by law)

4 (a) Guarantor will deliver to Lessor and Mortgagee
copies of all financial statements, reports, notices and prox
statements sent by Guarantor to 1ts stockholders (other than monthly
financial statements and reports) along with such additional
information (including copies of public reports filed by Guarantor
with the Securities Exchange Commission) regarding the business
affairs and financial condition of Guarantor as lLessor or Mortgagee
may reasonably request If Guarantor shall cease to be a reporting
company under Section 13 of the Securities Exchange Act of 1934,
Guarantor will deliver to Lessor the following

(1> MWithin 90 days after the end of each fiscal year of
Guarantor balance sheets (consolidated, 1f kept on a consolidated
basis) of Guarantor and 1ts subsidiaries as at the end of suc year
and statements of income, retained earnings and changes 1n financial
position {(consolidated, 1f kept on a consolidated basis) of
Guarantor and 1ts subsidiaries for such year setting forth in |each
case, 1n comparative form, the corresponding figures for the
preceding fiscal year 1n reasonable detail and scope, as to said
financial statements, certified by Tndependent certified public




accountants of recognized national standing selected by Gu
as at the end of such year; and within 45 days after the e
fiscal quarter of Guarantor, balance sheets (consolidated,
on a consolidated basis) of Guarantor and 1ts subsidiaries
end of such quarter and for the quarterly and year to date
then ended, statements of income, retained earnings and cha
financial position (consolidated, if kept on a consolidated
of Guarantor and 1ts subsidiaries setting forth 1n each cas
comparative form, the corresponding figures for the similan
of the preceding year, 1n reasonable detail and scope, and
by a financial officer of Guarantor having knowledge thereg

(11) HWith reasonable promptness upon the reasonab
request of the Lessor or Mortgagee, 1f the accountant's op1
respect to the Guarantor's financial reports 1s gualified,
such portions of any management or accountant's letter rela
such qualification, and

(111) With reasonable promptness such additional
information (including copies of public reports filed by Gu
regarding the business affairs and financial condition of G
as the Lessor may reasonably request

A1l financial statements required to be given by ¢
above shall be accompanied by the certificate of the chief
officer of Guarantor stating that to the best of his knowle
belief (A) no default or Event of Default under this Guaran
Sublease has occurred and 1s continuing, (B) 1f any such de
Event of Default has occurred and 1s continuing, specifying
nature and the period of existence thereof and what action
has taken or 1s taking with respect thereto, and (C) except
otherwise stated, that Guarantor has fulfilled all 1ts obl
under this Guaranty and Lessee has fulfilled all 1ts obliga
under the Sublease, the Collateral Assignment and the Assig
The certification accompanying each financial statement req
be given above shall include a certification that such fina
statement presents fairly and completely 1n all material re
the financial 1nformation which 1t purports to present

(b) Guarantor w1ll permit the Lessor, the Mortgage
any owner of any of the Series A Bonds, at their expense, t
the financial books (and to make copies thereof or extracts
therefrom), and to discuss 1ts affairs, finances and accoun
1ts officers and accountants, all at such reasonable times
often as may be reasonably requested Such Bondholders are
authorized to deliver any documents, or copies thereof, rec
them from Guarantor pursuant to any provision of this Guara
connection with any of the transactions contemplated hereby
governmental body having or acquiring jurisdiction over suc
Bondholder and to the National Association of Insurance
Commissioners which may request or require the same

5
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or not waived by Lessor or any Mortgagee, are hereby waived by
Guarantor

6 This Guaranty may not be modified or amended except by
a written agreement duly executed by Guarantor with the consent 1in
writing of Lessor and all assignees of Lessor, 1ncluding, without
limitation, the Mortgagee

7 This Guaranty has been entered 1nto with the knowledge
and agreement of Guarantor that 1t will be assigned by Lessor| to the
Mortgagee, as security for the Indebtedness and Guarantor hereby
consents to such assignment

8 Guarantor waives any right 1t may have to require
Lessor or the Mortgagee to proceed against Lessee or to pursue any
remedy within the power of Lessor or the Mortgagee  Guarantor
agrees that all of 1ts obligations hereunder are independent of the
obligations of Lessee under the Sublease, the Collateral Assignment,
and the Assignment and that a separate action may be brought against
Guarantor whether or not an action 1s commenced against Lessee under
the Sublease, the Collateral Assignment or the Assignment

9 All agreements, representations and warranties
contained herein or made in writing by Guarantor shall survive the
execution and delivery of this Guaranty

10  All notices, demands, requests, consents, approvals
and other 1nstruments required or permitted to be given pursuant to
the terms of this Guaranty shall be 1n writing and shall be deemed
to have been properly given 1f sent by prepaid certified or
registered mail or by prepaid messenger service guaranteeing
overnight delivery, addressed to each party at their respective
address first above set forth Guarantor and Lessor shall each have
the right from time to time to specify as 1ts address for purposes
of this Guaranty any other address i1n the United States of America
upon giving 15 days' written notice thereof, similarly given, to the
other party

11 This Guaranty shall be binding upon, and inure [to the
benef1t of, the parties hereto and their respective successors and
assigns, whether by merger, consolidation or transfer of assets

12  This Guaranty shall be construed and enforced in
accordance with and governed by, the laws of the State of Alabama




IN WITNESS WHEREQF, Guarantor has caused this Guaranty to be duly
execdzed as of the day and year first above written

FLEMING COMPANIES, INC!
Guarantor

By Wﬁ

Donald N Eyler, VigeWresident

{Corporate Seal)

Attest

By ~ \%’/

nn Thompson./ ASsistant Sgfretary
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TAX INDEMNITY AGREEMENT

TAX INDEMNITY AGREEMENT, dated as of November 20, 1986

(this Agreement) between BNE CAPITAL CORPORATION, a
Massachusetts corporation (the Lessor) and FLEMING FOODS OF
ALABAMA, INC , an Alabama corporation (the Lessee)

WHEREAS the Lessor and Lessee are partie
certain Sublease and Agreement, dated as of the 4
(the Lease) whereby the Lessor has leased the Pre
Equipment as described in the Lease,

WHEREAS, the Basic Rent payable by the L
the Lease has been determined in part on the basi
assumption that the Lessor will be treated as the
lessor of the Premises and the Equipment, for Fed
tax purposes, and will be entitled to the Federal
benefits i1dentified below,

ral income
income tax

WHEREAS, the Lessor and Lessee desire to
circumstances under which the Lessee shall be re
indemnify the Lessor for the loss of the Federal
benefits identified below, and

ired to
ncome tax

WHEREAS, all capitalized terms used herein and not
specifically defined herein shall have the same m

the Lease,

NOW THEREFORE, 1in consideration of the m
covenants and agreements contained herein and in
of other good and valuable consideration, receipt
hereby acknowledged, the Lessor and Lessee agree as follows

SECTION 1 Assumptions In entering in
and the transactions contemplated hereby, the par
have assumed that

1es hereto

(a) the Lessor will be treated as the owner
of the Premises and the Equipment for
Federal income tax purposes,

(b) the Lessor will be entitled to the
following tax benefits

ises and the

set forth the

aning as 1n

and

o the Lease



(1) Cost recovery deductions under Section
168 of the Internal Revenue Code of
1954, as amended to August 1, 1986 (the
Code) (the Accelerated Cost Recovery
Deductions) for the Improvements in the
percentages specified in Section
168(b)(2) of the Code for "19-year
property"”, applied against an
"unadjusted basis" for such
Improvements (within the meaning of
Section 168(d) of the Code) in the
amount of $10,566,992, commencing with
an accelerated cost recovery deduction
beginning in the month in which the
Premises are placed in service under
the Lease,

(11) Accelerated Cost Recovery Deductions
for the Equipment in the percentages
specified in Section 168(b)(1) of the
Code for "5-year property," applied
against an "unadjusted basis" for such
Equipment (within the meaning of
Section 168(d) of the Code) of no less
than 100% of the purchase price
thereof, commencing with an accelerated
cost recovery deduction equal to 15
percent of such unadjusted basis for
the Equipment in the taxable year of
the Lessor that includes the month 1
which Equipment 1s placed ain service
under the Lease,

(111) Deductions pursuant to Section 163 o
the Code for interest paid or accrue
with respect to any indebtedness
incurred by the Lessor in connection
with any financing by the Lessor of any
portion of the purchase price of any
part of the Premises and the Equipment
(the Interest Deductions),

(1v) Deductions for the amortization of the
expenses of the transaction (other than
those included in the purchase price| of
the Premises and the Equipment) at a
rate no less rapid than straight-lin
over the Primary Term of the Lease (the
"Amortization Deductions") (the
Accelerated Cost Recovery Deductions
the Interest Deductions and the
Amortization Deductions are |




collectively referred to herein as t#e
"Tax Benefaits"),

(v) The Lessee's payments of Basic Rent
will constitute income to the Lessor
for Federal income tax purposes in the
amounts, and for the respective
periods, determined on the assumptio
that such amounts will be received b
the Lessor on each Basic Rent paymen
date under the Lease, as set forth o
Schedule B to the Lease, as such
Schedule B may be adjusted, and such
amounts together with any indemnity and
termination, purchase, and liquidate
damage payments pursuant to Sections

13 and 17 of the Lease will be the

only income to be realized by the

Lessor for Federal income tax purposes

from or with respect to the Premises

and/or the Equipment or the Lease, and

11,

(vi) All amounts includable in gross income
by the Lessor with respect to the Lease
and all deductions and credits
allowable to the Lessor with respect to
the Lease, the Premises and the
Equipment will be treated as derived
from sources within the United States

SECTION 2

The Lessee represents and warrants that, for Federal income 1

purposes,

(a) at the time the Premises are placed an
service under the Lease by Lessor an
leased to Lessee under the Lease

(1) the Improvements will be "19-year
property" within the meaning of Section
168(c)(2)(D) of the Code and, in
determining 1ts cost recovery
deductions under Section 168 of the
Code with respect to the Improvement
for each taxable year, the Lessor will
be entitled to utilize the percentages
applicable to such property:

(11) Neather the Lessee nor any other person
has claimed Accelerated Cost Recover
Deductions with respect to the
Improvements or any part thereof,

Representations and Warranties by Lesses

tax




(b) at the time the Equipment is placed 1in
service under the Lease and accepted
under the Lease’

(1) the Egquipment will be "S-year property"
within the meaning of Section
168(c)(2)(B) of the Code and, in
determining 1ts cost recovery
deductions under Section 168 of the
Code wath respect to the Equipment for
each taxable year, the Lessor will be
entitled to utilize the percentages
applicable to such property,

(11) the Federal income tax basis to the
Lessor of the Equipment for purposes of
determining the Accelerated Cost
Recovery Deductions will be 100% of the
purchase price therefor (assuming
Lessor does not make an election under
Section 48(g) of the Code),

(111) neither the Lessee nor any other person
has claimed Accelerated Cost Recovery
Deductions with respect to the
Equipment or any part thereof,

(1v) no improvements, modifications or
addations (other than ancillary items
of equipment of a kind that are
customarily furnished by purchasers or
lessees of property similar in nature
to such Equipment) will be required to
render such Equipment complete for 1its
intended use by Lessee,

(c) at all times during the term of the
Lease no part of the Improvements or
any Equipment 1s or will become
“"tax—exempt use property” within the
meaning of Section 168(3j)(3) of the
Code,

(d) neither the Lessee nor any of 1its
affiliates will claim that i1t 1s the
owner of any part of the Premises or
any Equipment nor will the Lessee or
any of its affiliates file any returns
or documents i1nconsistent with the
assumption that the Lessor will be the
owner of the Premises or any Equipment
for Federal income tax purposes;




(e) at the end of the Primary Term, it 1s
reasonable to estimate that the fai
market value of the Premises and th
Equipment will be in the amount equal
to at least twenty percent (20%) of [the
purchase price thereof, without
including in such value any 1increase or
decrease for inflation or deflation
during such term, and after subtracting
from such value any cost to Lessor for
removal and delivery of possession of
any Equipment to Lessor at the end of
the such term,

(f) It 1s reasonable to estimate that th
Premises and Equipment will be usefu
to or usable by Lessor at the end of
the Primary Term for purposes other
than continued leasing by or transfer
to any member of the “lessee group" (as
such term 1s defined in Revenue
Procedure 75-21),

= 0

(g) neither (1) the ownership of the
Premises and the Equipment by the
Industrial Development Board of the
City of Geneva, Alabama (the Board),
(11) the leasing of the Premises and
the Equipment by the Board to the
Lessor pursuant to the Lease and
Agreement, dated as of the date hereof,
between the Board and the Lessor, (1ii1)
the issuance by the Board of the Series
A Bonds and Series B Bond (both as
defined i1n the Lease), nor (iv) the
consummation of the transactions
contemplated by the foregoing will
result in the Loss (as defined in
Section 3(b) hereof) of any of the Tax
Benefits

SECTION 3 Income Tax Indemnification (a) If any
Indemnified Event (as defined 1in Section 3(b) hereof) results
in a Final Determination (as defined in Section 6(c) hereof)
pursuant to which there occurs a Loss of Operative Benefits or
Loss (as defined in Section 3{(c) hereof), then the Lessee shall
pay to the Lessor at the time specified in paragraph (d) hereof
an amount (herein the "Tax Payment"”) which, after the deduction
of all taxes payable by the Lessor with respect to the receip




thereof, 1s equal to the Tax Payment (as defined an Section
6(c) hereof) payable by the Lessor This amount

computed in accordance with Section 9(b) hereof 2
interest, penalties and additions to tax payable

with respect to such Tax Payment (after giving cr
benefits with respect to the Lessor's payment or

thereof) Notwithstanding the foregoing, in any

the Lessor would realize a reduction in Federal 12
a reduction in i1nterest, penalties or additions t
result of a Loss with respect to which the Lessee
previously made an indemnity payment hereunder, t
shall pay to the Lessee an amount which, after th
all taxes payable by Lessee with respect to the r
thereof, will be equal to the sum of (x) the amo
reduction in income taxes, interest, penalties or
tax, computed in accordance with Section 9(b) her
the amount of any interest received because of su
plus (2) the amount of any net tax benefits accru
Lessor by reason of any such payment pursuant to

except that the Lessor will not be required to ma
payment to the Lessee 1f an event of default shal
occurred and be continuing under Section 17 of th
the Lessor has not waived 1its rights with respect
default

addations
of, plus
h reduct:

Lease, a

to such

(b) An "Indemnified Event” shall mean o
the following

€ or more

(1) the sale or other disposition of an
part of the Premises or the Egquipment
or the interest of the Lessor therein
after the occurrence of an event of
default under the Lease,

(11) the incorrectness of any representataion
or warranty made by the Lessee here:
or

(111) any act or failure to act by the Les
or any person who acquires pOoSsesslo
or control of any part of the Equipm
or any part of the Premises through the
Lessee, regardless of whether such act
or failure to act 1s permitted or
required by the terms of the Lease,

(1v) use by the Lessee or any sublessee o
the Equipment outside the United States,

of

to

y)
n,

(c) A "Loss of Operative Benefits" or a "Loss" shall

mean any of the following



(1)

(11)

(d)

be paid waithin thirty days of written notice from
the Lessee describing the Loss, provided that no
be payable prior to the date on which the Lessor m
Payment with respect to such Loss Any payment du
Lessee from the Lessor shall be paid within tharty
the Lessor realizes a reduction in tax, interest,
additions to tax, as the case may be

SECTION 4 Change in Law Indemnification

(a)

hereinafter defined) shall result in a reduction 1
Net After-Tax Margin (as hereinafter defined), the
pay the Lessor a re—-documentation fee in an amount
maintain 75% of Lessor's Net After-Tax Margin, giv
the Tax Law Change, but in no event shall this amo
excess of 2 5% of the Acquisition Cost If such £
be sufficient to maintain 75% of the Lessor's Net
Margin, giving effect to the Tax Law Change, the B
payable under the Lease shall be adjusted upwards

(1)

(11)

(111)

the Lessor shall have suffered a
disallowance, deferral or recapture of,
or 1s otherwise not allowed or loses
the right to claim all or any portio
of the Tax Benefits, or

the Lessor shall be required to include
in i1ncome with respect to the Lease,
the Premises and/or the Equipment an
amounts other than or at a time othe
than those specified in Section 1(b)
hereof, (together with the Tax
Benefits, the "Operative Benefits")

v)

eunder shall
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kes a Tax
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days after
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All amounts payable to the Lessor he

In the event that a Tax Law Change (as
Lessor's
Lessee shall
necessary to

ng effect to

e shall not
fter-Tax

sic Rent

s follows
such adjustment shall result in amounts
and be based upon an implicit lease

rate necessary to maintain 75% of th
Net After-Tax Margin, giving effect

the Tax Law Change,

such new implicit lease rate shall t
into account the payment of the
re—documentation fee described above
and be applied toward maintaining
Lessor's Net After-Tax Margin, and

such new implicit lease rate shall n
result in the present value (using a
the discount rate the interest rate




the indebtedness secured by a lien dn

the Premises and the Equipment and |
incurred by Lessor in connection w1j

1ts acquisition of the Premises and
Equipment) of Basic Rent payable un
the Lease during the Pramary Term to
in excess of 89 5% of the Acquisaitio
Cost (as hereinafter defined)

(b) For the purposes of this Section 4,
terms have the following meaning*

(1)
(11)

"Acquisition Cost" means $13,000,000

"Net After-Tax Margin" means the net
after tax yield to be derived by Les
from the sale and leaseback of the
Premises and the Equipment less the
after tax cost of funds to the Lesso
as assumed by Lessor as of the date
hereof

"Tax Law Change” means any regulatio
promulgated after the date hereof un
the Internal Revenue Code of 1986, a
amended to the date hereof which
affects the timing or amounts of any

(111)

h
the
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the

net
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be
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s

of

the Operative Tax Benefits

(c)

ing

If a Tax Law Change shall occur, the Lessor shall

determine whether the provisions of paragraph (a) hereof shall

apply and 1f so, the amount of any Basic Rent 1incr
shall,
an increase 1in Basic Rent, within forty-five days

date of enactment of a Tax Law Change deliver to t
notice either specifying the amount of such Basic

increases with respect to the Premises and/or Equa
that the re-documentation fee i1s payable Upon re
notice, Lessee shall have a period of 30 days ther
determine whether Lessee agrees with the calculat:
conclusions set forth therein In the event Lesse
with the calculations and conclusions set forth in
certificate, Lessee shall, within 30 days of the r
certifaicate, notify Lessor of Lessee's disagreemen
a financial consultant (reasonably acceptable to L
make the calculations of rent increase as required
Section 4 Such financial consultant shall presen
calculations and conclusions within 30 days after

by Lessee In the event the conclusion of Lessee'
consultant as to the amount of increased rent does

eases, and

after the
he Lessee
ent

ment and

1f Lessor determines that such Tax Law Change results | in

eipt of such

after to
ns and
disagrees
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ceipt of t
and appoi
ssor) to
by this
his
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by more than 5% with the conclusion of Lessor, thé decision
Lessor shall be binding upon the parties and the increased

Basic Rent shall constitute the Basic Rent payableée under th
Lease commencing as of the date of enactment of the Tax Law
Change In the event the conclusion of Lessee's financial

consultant as to the amount of increased rent differs by mo
than 5% from the conclusion of Lessor, Lessor and| Lessee sh
select a second financial consultant who shall decide which
the two conclusions 1s more accurate The decision of the

second financial consultant shall be binding upon
and the increased Basic Rent shall constitute the
payable under the Lease with respect to the Prem:
Equipment commencing as of the date of enactment

Change The re-documentation fee shall be due an
within five business days after notice that such

payable

of

SECTION 5 Excluded events Notwithstanding any
provisions contained herein to the contrary, Lessee shall not
be required to make any payment to the Lessor in respect of any
Loss of Operative Benefits 1f that Loss results solely from one
or more of the following events (hereinafter called "Exclude
Events")

sfer or

the Prem:
sposition
13(a), 13
tent that

(a) a voluntary or involuntary sale, tra
other disposition by the Lessor of any interest in
and/or Equipment, including any such transfer or d
pursuant to provisions of paragraphs 11(b), 11(c),
and 13(c) of the Lease (in each case only to the e
Lessee shall have paid all amounts which 1t 1s re
under the Sublease in connection therewith) and ot
such transfer or disposition pursuant to any assig
grant of a security interest to a Mortgagee pursua
terms thereof as a result of Lessee's default unde
or Guarantor's default under the Guaranty

(b) the failure of the Lessor timely to
Operative Benefit in its Federal income tax return
appropriate year or the failure of the Lessor to £
procedure or to make any necessary elections in cl
Operative Benefit which 1s properly allowable,

iming any

ficient
from
Deductions,

(c) the failure of the Lessor to have su
income on 1ts Federal income tax returns to benef:
Accelerated Cost Recovery Deductions, Amortization
or Interest Deductions (after giving effect to any
or carryforwards to which the Lessor 1s entitled),



(d) Any event which requires or permits
by the Lessee of the purchase price set forth in §
D to the Lease, but only 1f such purchase price sh
actually been paid by the Lessee, and

(e) a foreclosure by any person holding
interest in the Premises or any interest therean,
of default under the Lease shall have occurred and
continuing

SECTION 6 Contest (a) In the event t
Internal Revenue Service proposes an adjustment 1j
income taxes of the Lessor which, 1f successful,
Lessee to indemnify the Lessor pursuant to this Ag
(11) the amount of the indemnity which Lessee woul
to pay i1n the aggregate in respect of such adjustm
exceed $50,000, then the Lessor shall give notice
of such proposed adjustment within thirty days (or
period of time 1f the failure to give notice of su
Lessee within thirty days does not have a material
impact on the ability of Lessee to participate ain
of the proposed adjustment)

(b) The Lessee shall have the right at 1
at 1ts own expense to be represented by counsel of
reasonably satisfactory to Lessor and to undertake
negotiations or settlement of any such proposed ad
which relates to any Loss indemnified against here
Except as provided in (c) below, such notice, and
opportunity to undertake the defense, negotiations
settlement of any such proposed adjustment, shall
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condition precedent to any liability of the Lessee
provisions of this Agreement If the Lessee shall
defend, negotiate or settle any such proposed adju
shall notify the Lessor of i1ts intention to do so
days of notice of any such claim for indemnity, an
shall cooperate with the Lessee or 1its counsel in
against any such proposed adjustmeht and in any co
thereof. Lessor shall be entitled to participate
defense with counsel of i1ts choice and at 1its expe
the Lessee has notified the Lessor of its intentio
undertake to defend, negotiate or settle any such
adjustment, the Lessee shall not be liable for any
legal expenses incurred by the Lessor in connectio
defense, negotiation or settlement of such propose
adjustment If the Lessee shall desire to make a
complete compromise with the Internal Revenue Serv
claims arising out of any such proposed adjustment
Internal Revenue Service accepts such compromises
Lessor shall refuse to consent to such compromise,

Lessee's liability under this Agreement with respec
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proposed adjustment shall be limited to the amount so offeréd
in compromilse To the extent that the Lessee elects not to
defend or settle such proposed adjustment, the Lessor may elect
reasonably and in accordance with 1ts good faith business
judgment to defend or settle such proposed adjustment:
provided, however, that any such settlement shall be made only
with the consent of the Lessee (which consent shall not be
unreasonably withheld or delayed and shall be deemed given b
the Lessee unless the Lessee shall notify the Lessor of 1its F
objection to such settiement and the reasons for such objection
by notice given within ten days after said consent shall be
requested by the Lessor). After any final judgment, or award
shall have been rendered by a court, arbitration board or

administrative agency of competent jurisdiction and the
expiration of the tame in which to appeal therefrom or a
settlement shall have been consummated or the Lessor and the

eement, the
ce waith the
rmines that
paragrap
1 advance
sor free

n paragra
sor shall
Benefit t
t plus th
the Lesso
nterest p
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ction 6(b

Lessee shall have arrived at a mutually binding ag
Lessee shall pay all sums due hereunder in accorda
provisions of Section 3 hereof If the Lessee det
the Lessor should make a Tax Payment (as defined 1
(c) below) and then sue for refund, the Lessee sha
the funds necessary for such Tax Payment to the Le
interest If the Fanal Determination (as defined
(c) below) shall be in favor of the Lessor, the Le
pay to the Lessee an amount equal to the Operative
the Lessor resulting from the payment of such amou
amount of any tax, penalty or interest refunded to
as the result of such Final Determination and any
to the Lessor by the Government, promptly upon rec
thereof Notwithstanding the provisions of this S
the Lessor may at any time waive the right to such
indemnification from the Lessee and assume the def
claim, thereby relieving the Lessee for such claim

nse of an

(c) The provisions of subparagraph (b) ab
apply 1if in connection with any such proposed adju
subject to indemnity hereunder other adjustments 1
income taxes of the Lessor are proposed by the Int
Service which are not subject to indemnity hereund
case, the provision of this subparagraph (c) shall
such event, 1f requested by the Lessee within 30 4

however, that in no event 1s the Lessor obligated to undertake,
nor may Lessee require the Lessor to undertake, any appeal of
an adverse decision by a United States Circuit Court of

Appeals, and provided, further, that the Lessor shall determine
in 1ts sole and reasonable discretion the nature of| all actions
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to be taken to contest such proposed ad-ustment 1
whetner any action to contest sucn proposed adjus
initially be by way of judicial or administrative
or both, (y) whether any sucn proposed adjustment
contested by resisting payment thereof cor by pay:i
and seeking a refund thereocf, and (z) 1f the Less
to undertake judicial action with respect to such
adjustment, che court or other jud:icial body befo
action shall be commenced The Lessor shall have
over any contest pursuant to this Section 6{(c) bu
the Lessee informed of the status thereof and sha
good faith requested, consult the Lessee concerni
of such proposed adjustment

The Lessor may, at 1ts option, commence
prior to mafing payments of any tax, interest, ad
or penalty attriputable to a Loss of Operative Be
Payment") or may make such Tax Payment and then s
refund If the Lessor takes such action prior to
Tax Payment, the Lessee snall not be reguaired to
payments to tne Lessor pursuJant to Section 3(a) h
as such action 1s pending, provided that the Less
the expenses relating to such action when and as
become due In such case, 1f the Final Determina
defined 1n Section 6(c) hereof) 1s adverse to the
payment required under Section 3(a) snall be paya
Lessee at sucn time as the Tax Payment 1s payable)
sooner tnan 30 days after receip: by the Lessee o
notice from tne Lessor) If the Lessor shall ele
such Tax Payment and then sue for refund, the Les
to the Lessor free of ne:t interest expense the am
Tax Payment If the Final Determination shall be
the Lessor, the Lessor shall pay to the Lessee an
to the Tax Payment paid to tne Lessor by the Less
extent refunded to the Lessor as a resuit of such
Determination and any interest paid to the Lessor
government, promptly upon receipt thereof

“"Final Determination" means any of the f
& decision py the Lessor, consistent with an opin
independent tax counsel (selected by tne Lessor a
acceptable to the Lessee), that the Lessor does n
reasonable basis for claiming any of the Operativ
1ts i1ncome tax return filed prior to the commence
audit by the Internal Revenue Service, (11) a dec
judgment, decree or other order by any court of c
jurisdiction, which decision, judgment, decree or
has become final, 1 e , all allowable appeals req

ncluding (x)
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Lessee pursuant to this Section 6(c) have been exhausted b

either party to the action, provided, however, th
shall not be required to seek certiorari from the
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Supreme Court, (111) the settlement of such claim|
with this Section 6{(c), or (iv) the written agree%
Lessor and the Lessee that the Lessor has suffere

respect to which the Lessor 1s entitled to indemn

pursuant to Section 3(a) hereof

Anything to the contrary in this Section
notwithstanding, the Lessor shall not pay, compro
any claim indemnified against herein without the
Lessee, which consent shall not be unreasonably w
provided, however, that such consent shall be dee
such proposed compromise shall not be disapproved
within 30 days after written notice thereof from
the Lessee, or 1f the Lessee does not timely requ
Lessor contest such claim i1n accordance with, and
requesting at all times comply with the requireme
provisions of this Section 6(c) At any time, wh
or after commencing to take action otherwise requ
to this Section 6(c), the Lessor may decline to t
action as 1s otherwise required by this Section 6
notifying the Lessee in writing that the Lessee 1
1ts obligation to indemnify the Lessor with respe
proposed adjustment or such portion thereof as ma
in such notice

Moreover, at any time, whether before or
commencing to take any action to contest any prop
adjustment, the Lessee may give notice in writing
of the Lessee's desire that such action be termin
Lessee shall promptly pay to the Lessor the amoun
Lessee would be required to pay the Lessor as an
under this Agreement, assuming for this purpose o
adjustment proposed to be made was actually made
the Lessor receives notice from the Lessee The
not be liable for any costs or expenses incurred
pursuing such action after the Lessor's receipt o
in further pursuing such action except to the ext
expenses relate to winding-up such action.

(d) Notwithstanding anything to the con
Section 6, the Lessor shall not be required to ta
pursuant to either paragraph (b) or (c) of thas S
unless the Lessee shall have furnished Lessor, if
Lessor, with an opinion of independent tax counse
to Lessor to the effect that a meritorious claim
favor of the allowance of the item or 1tems propos
adjusted.
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SECTION 7 Survaval The obligations, liabilities
and raights of the Lessor and Lessee arising under this
Agreement shall continue in full force and effect,
notwithstanding the expiration or other termination of the
Lease, until all such obligations have been met, such
liabilities have been paid in full, and such rights have bee
exhausted The obligations and liabilities of the|Lessee
hereunder shall be enforceable by the Lessor and its
successors, assigns and agents

SECTION 8 Recomputation of Purchase Prices If any
amount 1s paid to the Lessor by the Lessee pursuant to this
Agreement, the Lessor shall recompute the purchase prices under
Schedule C to the Lease to reflect such payment in accordanc
with the manner in which such values were orlglnalﬁy compute

SECTION 9. Miscellaneous

(a) Notices Any notices provided for 1& this
Agreement shall be in writing and shall be deemed

duly given when delivered personally or when deposited in th
United States mail, registered as certified, postage prepaid,
addressed as follows

If to the Lessor BNE Capital Corporation
28 State Street
Boston, Massachusetts 02108
Attention Vice President
Admainistration

If to the Lessee Fleming Foods of
6301 Waterford Bo
P O. Box 26647
Oklahoma City, OK
Attention R Ra
Devening, Vice Pr

(b) Computations Whenever 1t may be nec
determine (x) whether there 1s a Loss, (y) the amou
or {z) the amount of any payment required to be mad
by either the Lessee or the Lessor, such determinat
computation shall be made on the assumptions contal
Section 1 hereof The computation of any Tax Payme
made based upon the highest marginal tax rate appli
Lessor for the period to which such Tax Payment rel
computations required to be made hereunder shall be
reasonably by the Lessor, and the results of such ¢
together with a statement describaing in reasonable
manner in which such computations were made, shall
to the Lessee 1in writing

14



Upon receipt of such statement, Lessee spall have
period of ten days thereafter to determine whether Lessee

the event Lessee disagrees with the computations
set forth an the statement, Lessee shall, within
receipt of the statement, notify Lessor of Lessee
disagreement Thereafter, within five days of su
notification, Lessor and Lessee shall each appoin
consultant (the expenses of which to be paid by t
appointing the same) to make the computations nec
determine (x), (y) or (z) above, as the case may
financial consultants shall present their computa
determinations within 30 days after appointment b
Lessor In the event the conclusions of the fina
consultants do not differ by more than 5% with ea
decision of Lessor's financial consultant shall b
the parties In the event the conclusion of Less
consultant as to the matter under determination d
than 5% from the conclusion of Lessor's financial
the two financial consultants shall select a thir
consultant who shall decide which of the two conc
more accurate The decision of the thard financa
shall be binding upon the parties and the expense
third consultant shall be paid by the losing part

the

binding
e's finan
ffers by
consultant,
financial
usions 1s
1 consultant
of said

(c) Counterparts This Agreement may be executed 1in
any number of counterparts, each counterpart constituting an
original but all together one and the same instrument and
contract

(d) Governing Law This Agreement shall be govern
by and construed in accordance with the laws of Th
Commonwealth of Massachusetts

the Lesso
able fund
te by pri
ee shall
s to such
10r writt
t to thas
n or befo

(e) Payments. All payments hereunder to
shall be made by wire transfer of immediately avai
to such bank or account as the Lessor shall design
written notice All payments hereunder to the Les
made by wire transfer of immediately available fun
bank or account as the Lessee shall designate by p
notice If any payment required to be made pursua
Agreement 1s not made to the Lessor or the Lessee
the date required herein, then such payments shall
interest at the rate provided for past due payment
Lease
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IN WITNESS WHEREOF, the parties hereto have executed this
Tax Indemnity Agreement as of the date first above wraitten. \
\
|

|
BNE CAPITAL CORPORA#ION

By:

Vice President - Admlnlstratloﬁ

FLEMING FOODS OF ALABAMA, INC.

By:




e execute

IN WITNESS WHEREQF, the parties hereto ha
bove written

tnis Tax Indemnity Agreerent as of the date first

BENE CAPITAL CORPERATION

By
FLEMING FOODS OF ALABAMA, INC

By: Dornartd Zq,&«/
Lorrge > A \/LéEg v
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EXHIBIT D




2055¢

TAX INDEMNITY GUARANTY

from

FLEMING COMPANIES, INC

to

BNE CAPITAL CORPORATION

Dated as of November 20, 1986




TAX INDEMNITY GUARANTY, dated as of November 20, 1986 (herein,
together with all amendments and supplements hereto, called this Guaranty),
from FLEMING COMPANIES, INC , an Oklahoma corporation (herein, together with
any entity succeeding thereto by consolidation, merger or acquisition of [1ts
assets substantially as an entirety, called Guarantor), having an address at
6301 Waterford Boulevard, P O Box 26647, Oklahoma City, Oklahoma 73126-0647,
to BNE CAPITAL CORPORATION, a Massachusetts corporation (herein, together with
any assignee of 1ts rights under this Guaranty, called Lessor), having a
address 28 State Street, Boston, Massachusetts 02109

Guarantor is the owner of all of the 1ssued and outstanding stogk of
Fleming Foods of Alabama, Inc , an Alabama corporation (herein, together with
any entity succeeding thereto by consolidation, merger or acquisition of |1ts
assets substantially as an entirety called Lessee) Lessee intends to
sublease from the Lessor a parcel of land located in Geneva, Alabama (the Land
Parcel) and the buildings, structures and other improvements located
respectively thereon (the Land Parcel and the improvements thereon being
herein called the Premises) and certain 1tems of machinery and equipment |(the
Equipment) to be used 1n connection therewith, pursuant to a|Sublease an
Agreement, dated as of the date hereof, between Lessor, as lessor, and Lessee,
as lessee (herein, together with all amendments and supplements thereto and
any memorandum or short form thereof entered into for purposes of recording,
called the Sublease)

In connection with the execution and delivery of the Sublease, Lessor
and Lessee have also entered into a Tax Indemnity Agreement, |dated as of |the
date hereof (the Tax Indemnity Agreement) Lessor w11l finance a portion of
1ts acquisition price of the Premises and the Equipment from|the i1ssuance and
sale by the Industrial Development Board of the City of Geneva, Alabama (the
Board) of $10,400,000 aggregate original principal amount of [1ts Industrial
Development Bonds (Fleming Foods, 1986 Project) Series A and|i1ts $2,600,000
original principal amount Industrial Development Bond (Fleming Foods, 1986
Project) Series B and secure such Series A Bonds (the Indebtedness) with|a
mortgage lien (the instrument or instruments evidencing such lien called the
Mortgage and the party or parties entitled to the benefits of such lien,
including any trustee therefor, called the Mortgagee) The Sublease wil] be
assigned by the Lessor as security for the Indebtedness

The execution and delivery of this Guaranty by Guarantor 1s an
inducement to the Lessor to execute and deliver the Sublease| Guarantor, as
owner of all the issued and outstanding stock of Lessee, deems 1t to be 1n 1ts
interest and for 1ts financial benefit that Lessee execute and deliver the
Sublease and the Tax Indemnity Agreement

NOW, THEREFORE, 1n consideration of the premises, Guarantor agrees as
follows '

1 Guarantor unconditionally guarantees that all sums to be pald by
Lessee under the Tax Indemnity Agreement, will be promptly paid in full on or
before the expiration of any applicable grace period 1n accordance with the
provisions of saird document, and that Lessee will punctually perform and
observe each and every covenant, agreement, term and condition 1n said
documents required to be performed or observed by Lessee  This Guaranty s
primary, irrevocable, unconditional and absolutey irrespective of any




circumstance which might otherwise constitute a legal or equitable discharge
or defense of or by a guarantor or surety If for any reason any such sums
shall not be paid when due, or any such covenant, agreement, [term or con31t1on
1s not performed or observed, in accordance with said documents, Guarantor,
within 3 business days after notice thereof, but 1n any event prior to the
expiration of any period of grace provided therefor in the Tax Indemnity
Agreement (which notice shall not extend any such grace perigd), shall pay the
same to the persons entitled thereto pursuant to the provisions of the Tax
Indemnity Agreement and will perform and observe or cause to be promptly
performed and observed every such covenant, agreement, term and condition
thereof regardless of (a) any defenses or rights of set-off or counterclaims
which Lessee or Guarantor may have or assert, (b) whether Lessor shall have
taken any steps to enforce any rights against the Lessee or any other remedy
thereunder as a result of the default of Lessee thereunder and (c) any other
condition or contingency Failure of Guarantor to comply with the provisions
of the immediately preceding sentence shall constitute an Event of Default
hereunder and fairlure of Guarantor to comply with any other covenant or
agreement contained herein for a period of 30 days after notice shall likewise
constitute an Event of Default hereunder Guarantor also agrees to pay to
such person such further amounts as shall be sufficient to cover the cost and
expense of collecting such sums or any part thereof, or of otherwise enforcing
this Guaranty, i1ncluding, 1n any case, reasonable compensation to 1ts
attorneys This Guaranty 15 a guaranty of payment and performance and not
merely of collectability

2 The obligations, covenants, agreements and duties of Guarantor
under this Guaranty shall 1n no way be affected or impaired by reason of| the
happening from time to time of any of the following, although without notice
to or the further consent of Guarantor

(a) the waiver by Lessor of the performance or observance
by Lessee, Guarantor or any other party of any|of the
agreements, covenants, terms or conditions contained
1n this Guaranty, the Tax Indemnity Agreement or any
other instrument contemplated therein or herein,

(b) the extension, 1n whole or in part, of the time for
payment by Lessee or Guarantor of any sums owing or
payable under the Tax Indemnity Agreement or this
Guaranty, or of any other sums or obligations under or
arising out of or on account of the Tax Indemnity
Agreement or this Guaranty or the renewal of any
thereof,

(c)> any assignment of the Sublease or subletting of the
Premises or the Equipment or any part thereof or any
refinancing of the Indebtedness,

(d) the modification or amendment (whether material or
otherwise) of any of the obligations of Lessee or
Guarantor under the Sublease, the Tax Indemnity
Agreement or this Guaranty, specifically including
(but without Timitation) 1n connection with the
construction of Substantial Alterations pursuant to
Section 10 of the Sublease,

2




(e)

)

(@

(h)

(1)

(3’

(k>

.

the doing or the omission of any of the acts referred
to in the Tax Indemnity Agreement or this Guaranty
(including, without 1imitation, the giving of any

consent refarred to thereinm),

any fairlure, omission or delay on the part of Lessor

to maintain, enforce, assert or exercise any m

ght,

power or remedy conferred on or available to Lessor 1in
or by the Tax Indemnity Agreement or this Guaranty or
any other instrument, or any action on the part of

Lessor granting indulgence or extension i1n any
whatsoever,

form

the voluntary or 1i1nvoluntary liquidation, dissglution,

sale of all or substantially all of the assets,

marshalling of assets and liabilities, receivership,
conservatorship, insolvency, bankruptcy, assignment

for the benefi1t of creditors, reorganization,

arrangement, composition or readjustment of, or other
similar proceeding affecting, Lessee or Guarantor or

any of their assets,

the release of Lessee or Guarantor from, or any

defense of Lessee or Guarantor to, the performance or

observance of any of the agreements, covenants,

terms

or condrtions contained 1n the Tax Indemnity Agreement

or this Guaranty by operation of law,

any change 1n the corporate relationship between

Guarantor and Lessee, specifically i1ncluding (but
without Timitation) divestiture of ownership off Lessee

by Guarantor,

the 1nabiiity of Lessor, the Mortgagee or Lessee to
enforce any provisions of the Tax Indemnity Agreement

for any reason,

the termination of the Lease (as defined 1n the

Sublease) or any termination of the Sublease prior to
the expiration of 1ts term other than as a result of

the exercise of any purchase option thereunder,

any action or inaction of Lessor which results
mmpairment or destruction of any subrogation r
Guarantor or any rights of Guarantor to proceed
against Lessee for reimbursement

Guarantor's l1ability hereunder shall not be affected or impa
pledge, surrender, compromise, release, renewal, extension, 1
alteration, exchange, change 1n or modification of said liabi
obligations, either expressed or 1mplied or any contract or ¢
evidencing any thereof, or any security or collateral therefo
without Timitation, any contained 1n the the Tax Indemnity Ag

or

n any
ghts of

reement

1red by any
nduigence,
Ttties and
onfracts

r, 1ncluding
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3
Indemnity Agreement by Lessee or Lessee's trustee in bankrupt
any present or future, federal or state bankruptcy law or any
affecting creditors' rights, Guarantor w111, and does hereby
necessity of any further agreement or act) assume all obligat

T1abil1ties of Lessee under the Tax Indemnity Agreement to the

1f 1t had been originally named instead of Lessee as a party

document and there had been no such rejection or disaffirmance

will confirm such assumption 1n writing at the request of the
after such rejection or disaffirmance Guarantor, upon such
have all rights of Lessee under the Tax Indemnity Agreement (
permitted by law)

4 Guarantor will deliver to Lessor copies of all f
statements, reports, notices and proxy statements sent by Gua
stockholders (other than monthly financial statements and rep
such additional information (1ncluding copies of public repor
Guarantor with the Securit.es Exchange Commission) regarding
affairs and financial condition of Guarantor as Lessor may re

5 Notice of acceptance of this Guaranty and notice
cbligations or 1i1abi1iities contracted or incurred py Lessee,
watved by Lessor, are hereby waived by Guarantor

6 This Guaranty may not be mecdified or amended exc
agreement duly executed by Guarantor with the consent 1n writ
all assignees of Lessor

7 Guarantor warves any right i1t may have to requir
proceed against Lessee or to pursue any remedy within the pow
Guarantor agrees that all of 1ts obligations hereunder are 1in
obligations of Lessee under the Tax Indemnity Agreement and t
action may be brought against Guarantor whether or not an act
against Lessee under the Tax Indemnity Agreement

8
or made 1n writing by Guarantor shall survive the execution ﬂ
this Guaranty

9 All notices, demands, requests, consents, approv
instruments required or permitted to be given pursuant to the
Guaranty shall be 1n writing and shall be deemed to have been
1f sent by prepaid certified or registered mail or by prepaid
service guaranteeing overnight delivery, addressed to each pa
respective address first above set forth Guarantor and Less
have the right from time to time to specify as i1ts address fg
this Guaranty any other address in the United States of Amer:

days' written notice thereof, similarly given, to the other p

A1l agreements, representations and warranties ¢

10 This Guaranty shall be binding upon, and inure
of, the parties hereto and their respective successors and as
merger, consolidation or transfer of assets

i

In the event of the rejection or disaffirmance of the Tax
Yy pursuant to

lother law
(without the
ons and

2 same exten
to each such

Lessor upon
assumption,
to the exten

inancial
rantor to 1t
orts) along
ts filed by
the business
asonably req

of any
hether or n

apt by a wrm
ing of Lesso

2 Lessor to
er of Lessor
dependert of
hat a separa
1on 1s comme

ontained her
nd delivery

als and othJ
terms of th
properly g1
messenger
rty at theiy
or shall eagq
r purposes @
ca upon givi

arty.

to the benef
signs, wheth

L as

2, and Guarantor

or
shall
t

with

uest

tten
r and

the
te
nced

emn

of

r
15
ven

h
f.'
ng 15

1t

er by




11 This Guaranty shall be construed and enforced in accordance‘w1th
and governed by, the laws of the State of Alabama




IN WITNESS WHEREOF, Guarantor has caused this Guaranty to be duly

executed as of the day and year first above written
FLEMING COMPANIES, INC

|

|

Guarantor
|
|

VL4
Vice Preldident

By
Donald N Eyler,

(Corporate Seal)

Attest /ﬁE%%::;T
Wl Ip o :

n Thompsod,
ssistant Secretary




EXHIBIT E




This Instrument Was Prepared By
and When Recorded Return To:

Mark G. Henning, Esq.
Winston & Strawn

35 West Wacker Drive
Chicago, Illinois 60601-9703

August |} , 1994 (this "Assignment") between BNE ITAL
CORPORATION, a Massachusetts corporation ("Seller™), and BNEC
Nine, Inc., a Delaware corporation ("Purchaser").

RECITALS

A, Seller leases from The Industrial Development Board
of the City of Geneva, an Alabama public corporation, (hereinafter
called the "Board") certain land described on it attached
hereto and made a part hereof, and all buildings and improvements
located thereon (all of the foregoing being hereinafter
collectively called the "Premises") pursuant to a certain Lease and
Agreement dated as of November 20, 1986 (hereinafter calle
"Lease"), which Lease was filed on December 15, 1986 i1n the records
of the Judge of Probate of Geneva County, Alabama in Official
Record Book 31 at pages 1-29.

ASSIGNMENT AND ASSUMPTION AGREEMENT @ dated BE of

B. Seller subleases the Premises to Fleming Foods of
Alabama, Inc., an Alabama corporation pursuant| to a certain
Sublease and Agreement dated as of November 20, 1986 (hereinafter
called the "Sublease"), which Sublease was filed on December 15,
1986 1n the records of the Judge of Probate of |Geneva County,
Alabama i1n Official Record Book 31 at pages 30-72.

c. Pursuant to a certain Collateral Assignment dated as
of November 20, 1986 (hereinafter called e M"Collateral
Assignment"), Seller assigned to the Board all of Seller’s estate,
right, title and interest in, to and under the

D. Pursuant to a certain Trust Indenture (the "Trust
Indenture") dated as of November 20, 1986, the

assigned, mortgaged and granted to Morgan Guaranty Trust Company of
New York, as Trustee (hereinafter called the "Trust e”") all of the
Board’s right, title and interest in and to, among other th ngs,
the Premises, the Lease, the Sublease and the Sublease Guarant : in
addition, pursuant to a certain Assignment of Leases and Agreement
dated as of November 20, 1986 (hereinafter called the "Assignment
o? Leases"), the Board assigned to the Trustee all of its r ght,
title and interest in, to and under the Sublease, the Sublease




Guaranty, the Lease and the Collateral Assignment.
Assignment, the Trust Indenture and the Assignmen
hereinafter collectively called the "Securaity Doc

E.
Purchaser all of Seller’s right, title and interes
in, to and under the Lease and the Premises,
limited to Seller’s rights and options to purchase

t ‘

Seller has agreed to sell, transfer and assai

including,

The Collateral

of Leases are
ents."
|
to
(1) as Lessee
but not

e Premises as

specifically provided in the Lease, and (2) as Sublessor in, to and

under the Sublease,
title and interest of the Trustee therein create
pursuant to the Security Documents.

in each case subject to the estate,

right,
and existing

F. Purchaser and Seller desire to enter into |this
Assignment.

NOW, THEREFORE, for good and valuable consideration, the
receipt and sufficiency of which are hereby acknowledged, the

parties hereto agree as follows:

Section 1. Assignment. Seller does
transfer, sell and convey to Purchaser all of Seller
and interest (a) as Lessee 1n, to and under the
Premises, including, but not limited to Seller’s ri
to purchase the Premises as specifically provided i
(b) as Sublessor in, to and under the Sublease,
subject to the estate, right, title and interest
therein created and existing pursuant to the Secur]

Section 2. Assumption. Purchaser hereby
the duties and obligations of Seller under the
Sublease arising or accruing on or after the
Purchaser confirms that (1) 1t has the requasite c

Lessee under the Lease and the Sublease and (11) 1t
by all of the terms of, and shall undertake all the
Seller contained in, and shall be deemed a party ¢t
the Sublease, 1n each case solely from and after t
T

Section 3. Successors and Assagns.

and their permitted successors and assigns.

Section 4. This Assi}

Counterparts.

executed by the parties hereto in separate counterparts, eas

which when so executed and delivered shall be an or
such counterparts shall together constitute but orn
instrument.

torporate
and authority to enter into and carry out the obligations o

:

'his Assi
shall be binding upon and inure to the benefit of Purchaser, S

hereby as

''s right, title
Lease and the
ts and options
the Lease, and
in each case

ign,

shall be

Section 5. Governing lLaw.

This Assig
all matters of construction,

validity and performance shal
governed by and construed i1n accordance with the laws of the

ller

gnment may be
ch of

1ginal, but all
1e and the| same
ent, including
1 be

State




of Alabama applicable to contracts made in such state, wiﬁhont
regard to conflicts of laws. ‘

Section 6. Notices. All notices, offers, documlnts,
approvals, waivers, requests, demands and other communications
hereunder or under the Transaction Documents shall be given to
Purchaser at:

REBNEC Nine, Inc.

1900 Indian Wood Caircle
Maumee, Ohio 43547
Attn: President

Fax: (419) 893-7419

® & & %®




IN WITNESS WHEREOF the undersigned have caused this
Assignment to be duly executed as of the dates of the acknowledg-
ments set forth below to be effective however as [of the day and
year first wraitten above.

BNE CAPITAL CORi;?ATION
By:
Its: M—w*

REBNEC Nine, Inc.

By:

Its:

C. \DOCS\MGH\DANA\ASSUMPTION.FL2
7-26~94\1:38pm




IN WITNESS WHEREOF the undersigned have caused this
Assignment to be duly executed as of the dates of the acknowledg-
ments set forth below to be effective however as| of the day and
year first wraitten above. ‘

BNE CAPITAL CORPORATION

By:

Its:

By:
v

Its: Vlf/C 10-9,65 S T

c:\DboCcs \MGH\DANA\ASSUHPT ION.FL2
7-26-94\1.38pm




COMMONWEALTH OF MASSACHUSETTS )

COUNTY OF ﬁﬁ&(\b&m_ )

I, the undersigned, a notary public in and for

said

county 1n said state, hereby certify that Ben S. Br nch, whose name
as President of BNE CAPITAL CORPORATION, Massachusetts

corporation, is signed to the foregoing instrument |and who is

known

to me, acknowledged before me on this day that, ing informed of
the contents of the anstrument he, as such officer and with full
authoraity, executed the same voluntarily for and as the act of said

corporation.

TR S N0

Notary Publac

My commission expires:

Darei L Dubreuil
Notary Public
Commonwealth of Massachuseits
My commission expires March 16, 2001

v

Given under my hand and official seal this the Bﬁ:__
%

day




STATE OF _(] oo

COUNTY OF \_.{_i_omg
|

I, the undersigned, a notary public %g and for said
county i1n said state, hereby certify that e ] —
whose name as Vice President of REBNEC Nine, Inc., a Delaware
corporation, is signed to the foregoing instrument and who is known
to me, acknowledged before me on this day that, being informed of
the contents of the instrument he, as such officer and with full
authority, executed the same voluntarily for and as the act of said
corporation.

A T

Given under my hand and official seal this the
of ikaNunr'

, 1994.
\{M '71,.@_w

Notary Public \
Y C)—\

[*}

(NOTARIAL, SEAL)

A
. Nop SRA
My commission expires: Mylcg,. ,




[Fleming Food
ASSIGNMENT AND ASSUMPTION AGREEMENT)

ASSIGNMENT AND ASSUMPTION AGREEMENT dated
1994 (this "Assignment") between BNE CAPITAL
Massachusetts corporation ("Seller"), and REBNEC NINE
corporation ("Purchaser").

RECITALS

The parties hereto wish to effect the
title and interest of Sell
(as defined below),

A.
Purchaser of all right,
Transaction Documents

8]

as of August 19,
CORPORATION,
» INC., a Delaware

sale by Seller to
r in and| to the
and the assumption by

Purchaser of the obligations of the Seller under the Transaction

Documents relating to the sale to Purchaser of (i)
interest in certain real property located in Geneva,
"pProperty") and (ii) all of Seller’s right, title and interest i
Industrial Revenue Bond Series B (as defined below).

and Seller desire ¢to nter int

B. Purchaser

Assignment.

NOW, THEREFORE, for good and valuable consideratic
receipt and sufficiency of which are hereby acknowledged, the
hereto agree as follows:

Definitjons.

Section 1.

o

N,

eller’s leasehold
Alabama (the

and to

this

the
parties

nt, the

following specific terms shall have the meanings set forth below:

"collateral Assignment™ shall mean the Collateral As
dated as of November 20, 1986 from the Seller, as assignor,

Board, as assignee, filed December 15, 1986 and recorded in O
Record Book 31 at pages 73-90, records of the Judge aof Probate,
County, Alabama.

»closing” shall mean the date of execution and deli

this Assignment.

"Board"® shall mean The Industrial Development Board
City of Geneva, an Alabama public corporation.

" * shall mean th
Industrial Development Bond (Fleming Foods, 1986 Project) Serie
March 15, 2011 and dated December 15, 1986 purchased by Seller
original face amount of $2,600,000.

"Lease" shall mean the lLease and Agreement dated

For purposes of this AssignTj

ignment
to the
fficial
Geneva

very of

of the

9,00%
B, due
with an

as of

November 20, 1986 between the Board, as lessor, and Seller, as
filed December 15, 1986, and recorded in Official Record Boo

lessee,
31 at

pages 1-29, records of the Judge of Probate, Geneva County, Alabama.

"Sublease” shall mean the Sublease and Agreement dated as of

November 20, 1986 between Seller, as lessor, and Subl
recorded on December 15, 1986 at Official Record Book

ssee,

as lessee,
31 pages 30-72 of



Section 4. Novation.
Assignment and thereafter,

Seller as a party to each Transaction Document to
party.

Upon the execution a

delivery of this

n
Purchaser shall be substituted in 1lieu of
hich Seller s a

Section 5. Successors and Assigns. This A§51gnment hall be

binding upon and 1inure to the benefit of Purchaser,
permitted successors and assigns.

Section 6.
the parties hereto in separate counterparts, each
executed and delivered shall be an original, but all

shall together constitute but one and the same instru

Section 7.

Governing Law.

and construed in accordance with the laws of the

Massachusetts applicable to contracts made in such stat

to conflicts of laws.

Section 8. Notices. All notices,

or under the Transaction Documents shall be given to

REBNEC Nine, Inc.

1900 Indian Wood Circle
Maumee, Ohio 43547
Attn: Presaident

Fax: (419) 893-7419

All payments to be made to REBNEC Nine, Inc. shall be

Society National Bank
Cleveland, Ohio

Account No. 500-079-3121
ABA No. 041-001-039
Attn: REBNEC Nine, Inc.

* k % % %

This Assignmel
matters of construction, validity and performance sha

of
approvals, waivers, requests, demands and other communi

Seller and their

Counterparts. This Assignment may be executed by

of which when so
such counterparts
ment.
nt, including all
11 be governed by

Commonwealth of
te, without regard

fers, do
lcations h
Purchaser

made to:




IN WITNESS WHEREOF the undersigned have caused this Assignment

to be duly executed as of the date of the acknowledgments set forth
below to be effective however as of the day and j

above.

BNE CAPITAL CORPORATION

By:

ear fairst

Its: PW

REBNEC NINE, INC.

By:

Its:

written




IN WITNESS WHEREOF the undersigned have caused this Assignment
to be duly executed as of the date of the acknowledgments set forth
below to be effective however as of the day and year first written
above. |

BNE CAPITAL CORPORATION

By:

Its:

REBNEC MNIN NC

By:

Its: \/lcs_; fRreon s




COMMONWEALTH OF MASSACHUSETTS )

)SsS.
COUNTY OF %&m&@m@ ) |

="
Oon this _\ _ day oé?ﬁﬁ:gs;ixﬁ; ¢ 1994, before me appe
S. Branch, to me personally knowa, who, being by me duly s

red Ben
orn (or

affirmed), did say that he 1s the President of BNE CAPITAL CORPORATION,
a Massachusetts corporation, and that said instrument was signed on
behalf of said corporation by authority of its board of directors, and
saild President acknowledged said instrument to be the free act jand deed

of said Corporation.

Notary Public
(SEAL)

Commission expires:

Darci L Dubreuil
Notary Public
Commenwealth of Massachusetts
My commissien expires March 16, 2001




statE ofF _O bea )

\ 6 i ) 8S.
COUNTY OF )
on this |Q+" day of Aﬁuibv* , 1994,

ol . D , to me persdhally known, who

efore me
being by

sworn (or affirmed), did say that he 1s the Vice President o

NINE, INC., a Delaware corporation, and that said an
on behalf of said corporation by authority of its bx
and said Vice President acknowledged said instrument
and deed of said Corporation.

N te . D,

to be the

Notary Public :j—-

(SEAL) MoRLA K DAY

Y Public, State of Ohio

MNotar
Exp res 2-2-99

Commission explires:

appeared
me duly
f REBNEC

trument was signed
pard of directors,

free act
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