UNITED STATES BANKRUPTCY COURT
FOR THE DISTRICT OF DELAWARE

Inre Chapter 11

FLEMING COMPANIES, INC, et al, Case No 03-10945 (MFW)
(Jointly Admmustered)
Debtors
Hearing Date August 13, 2003 @ 1 00 PM
Objections Due August 6, 2003

N’ N N N N’ N N’

MOTION OF RMS PROPERTIES I1 LL.C TO COMPEL PAYMENT OF
POST-PETITION OBLIGATIONS PURSUANT TO 11 U S C. § 365(d)(3)

PLEASE TAKE NOTICE that RMS Properties II LLC has filed the attached Motion To
Compel Payment Of Post-Petition Obligations Pursuant To 11 U S C § 365(D)(3)

HEARING ON THE MOTION will be on AUGUST 13,2003 at 1 00 P M
OBJECTIONS to the relief requested heremn must be filed by AUGUST 6, 2003

At the time of filing any objection, you must also serve a copy of the response upon
movant’s attorneys

Wilham D Sullivan, Esquire Stephen F Gordon

Charles J Brown, III, Esquire Todd B Gordon

ELZUFON AUSTIN REARDON Gordon Haley LLP
TARLOV & MONDELL, P A 101 Federal Street

300 Delaware Avenue, 17 Floor Boston, Massachusetts 02110
P O Box 1630 Tel  (617)261-0100
Wilmington, DE 19899 Fax  (617)261-0789

(302) 428-3181

IF YOU FAIL TO RESPOND TO THIS NOTICE, THE COURT MAY GRANT THE
RELIEF REQUESTED WITHOUT A HEARING

DATED July 21, 2003 ELZUFON, AUSTIN, REARDON,
TARLOV & MONDELL, P A

/s/ Charles J Brown, Il
William D Sulhivan (No 2820)
Charles J] Brown (No 3368)

300 Delaware Avenue, 17® Floor

PO Box 1630 FILED
Wilmmgton, DE 19899 2003
(302) 428-3181 JuL 2l

™A AN

Fleming Compamnies Claim
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UNITED STATES BANKRUPTCY COURT
FOR THE DISTRICT OF DELAWARE

Inre Chapter 11

FLEMING COMPANIES, INC, et al, Case No 03-10945 (MFW)
(Jomtly Administered)
Debtors
Hearing Date August 13, 2003 @ 1 00 PM
Objections Due August 6, 2003

e N N N’ N’ N’ N’

MOTION OF RMS PROPERTIES II LLC TO COMPEL PAYMENT OF
POST-PETITION OBLIGATIONS PURSUANT TO 11 U S C _§ 365(d)(3)

RMS Properties II LLC (“RMS”) hereby moves the Court to enter an Order compelling
Fleming Companies, Inc (the “Debtor”) to pay its obligations to RMS arising from and after the
order for relief (April 1, 2003) 1n these cases pursuant to an unexpired lease of non-residential
real property dated June 28, 2002 for the rental of premises located at 6300 West Brown Deer
Road, Milwaukee, Wisconsm (the “Milwaukee Lease”) As grounds for this Motion, RMS states
that the Debtor 1s required under § 365(d)(3) of the Bankruptcy Code to timely perform all
obligations under the Milwaukee Lease arising from and after April 1, 2003

FACTS

1 On April 1, 2003, the above-captioned Debtors filed voluntary petitions for relief
under Chapter 11 of the United States Bankruptcy Code

2 RMS (and another), as Landlord, and the Debtor as Tenant, are parties to several
leases One such lease 1s the Milwaukee Lease RMS (and another) and the Debtor are also
parties to another unrelated lease for premises located 1n Waukesha, Wisconsin (the “Waukesha
Lease™)

3 On May 31, 2003, the Debtor sent a letter to RMS 1n which the Debtor stated that

1t was paying only $2,606 27 for June 2003 rent due on June 1, 2003 under the Milwaukee



Premises and not the $47,869 55 the Debtor acknowledged m 1ts letter 1s the amount due
pursuant to the terms of the Milwaukee Lease A copy of the Debtor’s May 31, 2003 letter 1s
attached hereto as Exhibit A The Debtor claimed 1n 1ts May 31, 2003 letter to RMS that the
Debtor was due a “refund” from RMS 1n the amount of “$45,263 28 representing Real Estate
Taxes on the Rainbow-Waukesha store location (87470040)

4 On June 10, 2003, and m accordance with the provisions set forth in the
Milwaukee Lease, RMS sent the Debtor an mvoice for $2,263 16 1n late fees for failure to pay
the June, 2003 rent A copy of the June 10, 2003 mnvoice 1s attached hereto as Exhibit B

5 On June 20, 2003, counsel for RMS sent a letter to Debtor’s counsel demanding
the full and immediate payment of the June, 2003 rent A copy of the June 20, 2003 letter 1s
attached hereto as Exhibit C

6 As of the filing date of this Motion, the Debtor has still not paid 1ts June 2003 rent
obligations under the Milwaukee Lease

7 RMS estimates that 1t will incur as much as $8,000 00 1n legal fees and expenses
to enforce the terms of the Milwaukee Lease post-petition and collect the $47,526 44 now owed
RMS The Milwaukee Lease requires the Debtor to pay RMS’ reasonable legal fees

ARGUMENT

8 Pursuant to 11 U S C § 365(d)(3), a debtor mn possession must timely perform all
obligations arising from and after the order for relief under any unexpired lease of nonresidential
real property, until such lease 1s assumed or rejected 11 U S C § 365(d)(3)

9 It 1s well established that a debtor cannot off set post-petition rent obligations

aganst any pre-petition deposits or credits See In re Jarvis Kitchenware of DC , Inc, 13 BR

230,232 (Bankr D D C 1981) Here, the Debtor’s claimed “credit” 1s not even on the same



premises or under the same lease In light of 11 U S C § 365(d)(3) and the applicable case law,
RMS 1s entitled to immediate payment of $47,526 44 for the Debtor’s June, 2003 rent
obligations for the Milwaukee Premises plus 1ts reasonable legal fees 1n collection of that
amount

10 The Milwaukee Lease states, in pertinent part, “Upon the occurrence of an Event
of Default, Landlord at any time thereafter without further notice or demand, may exercise any
one or more of the following remedies concurrently or i succession Recover all costs, expenses
and reasonable attorneys’ fees incurred by Landlord in connection with enforcing this Lease  or
collecting amounts owed 7 Milwaukee Lease Sectionl7 3(d) A copy of the Milwaukee Lease
1s attached hereto as Exhibit D

Wherefore, RMS prays that the Court enter an Order pursuant to §365(d)(3) compelling
the Debtor to immediately pay RMS the amount of $47,526 44 for post-petition rent obligations
under the Milwaukee Lease, plus reasonable attorneys’ fees and its costs associated with
enforcing the provisions of the Milwaukee Lease, and grant such other and further rehef as this
Court deems just

Dated July 21, 2003 ELZUFON AUSTIN REARDON
TARLOV & MONDELL, P A

/s/ Charles J Brown, III
William D Sullivan (No 3368)
Charles J Brown, Il (No 2820)
300 Delaware Ave, Suite 1700
P O Box 1630

Wilmington, DE 19899

Phone (302) 428-3181

Fax  (302) 777-7244

and

Stephen F Gordon
Mass BBO No 203600



Todd B Gordon

Mass BBO No 652482
Gordon Haley LLP

101 Federal Street

Boston, Massachusetts 02110
Tel  (617)261-0100

Fax (617)261-0789



CERTIFICATE OF SERVICE

I, Charles J Brown, III, hereby certify that I caused a copy of the foregoing Motion of
RMS Properties II LLC to Compel Payment of Post-Petition Obligations Pursuant to 11 US C §
365(D)(3) to be served upon the following parties via hand delivery or United States Mail
postage prepaid

James H M Sprayregan
Richard L Wynne
Kirkland & Ellis

777 South Figueroa Street
Los Angeles, CA 90017

Laura Davis Jones

Ira D Kharasch

Pachulski, Stang, Ziehl, Young,
Jones & Wintraub P C

919 North Market Street, 16" Floor
P O Box 8705

Wilmington, DE 19899-8705

Julie L Compton

Office of the U S Trustee

J Caleb Boggs Federal Building
844 King Street

Suite 2313

Wilmimngton, DE 19801

Aaron A Garber
Pepper Hamilton LLP
1201 Market Street
Suite 1600
Wilmington, DE 19899

Dennis Dunne

Paul S Aronzon

Milbank, Tweed, ET AL
One Chase Manhattan Plaza
New York, NY 10005-1413

Under penalty of perjury, I declare that the foregoing 1s true and correct

Dated July 21, 2003 /s/ Charles J Brown, 1II
CHARLES ] BROWN, IlI
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Fleming.

éd

'd 9080 O(E LyB ‘ON X9

FO Hox 26647
Oklshama City, Ok 73126
telephone 405 840 7200

May 31, 2003

RMS Properties Il LLC and Hesdner Suspenzi Properties, LLC
Chlda Garza

331 B. West Golf Road

Schaumburg, I[L 60195-3607

RE' Rambow Brown Deer
Milwaukee WI (87470041)

Fleming has pa:d the Jupe 2003 rent for the above referenced location. Our records
indicate the monthly rental payment to be $47,869,55

Our records also wndicate Fleming was due a refimd from your firm for $45,263 28
representing Real Estate Taxes on the Rambow-Wankesha store location (87470040)

Your rental check for June 2003 Brown Deer location is 1o the amount of $2,606 27 due
to the refund due Fleming for the Waukesha Iocattion

Fleming Companies
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EXHIBIT B




@ RMS PROPERTIES
3318 West Golf Road
el SCHAUMBURG, IL 501958

(847) 310-0800

BILL TO.

Fleming Compames, Ine.

Aﬂm* Adtyeme Cooper, !mnhdmh
945 Lakepoants Dxsve

mzmm.'rx?sm

P.C. NUMBER

DESCRIPTION

Roud, Brown Deer, WE; Per Scchot 1.4 Late Charge of Lease
Tenant 13 {0 pay 5% of Basa Rent Doe ($45,263 28)...

L

DATE INVQIGE NO

671072003 326}

TERMS

PROJECT

AMOUNT

Lats Feers. Stove #8904, Lease I WI150, 6300 West Brown Desr 2,263 16 226316

90 'd 9080 OIE Ly 'ON Xud

$2263 16
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EXHIBIT C




GORDON HALEY LLLP
COUNSELLORS AT LAW
101 FEDERAL STREET
BOSTON, MASSACHUSETTS 02110-1844

(617) 261-0100
FAX (617) 261-0789

June 20, 2003

Christopher Linzher, Esq

Pachulsk: Stang Ziehl Young & Jones PC
919 N Market Strect

16" Floor

Wilmington Delaware 19899

Re Fleming Companies, Inc, Debtor-in-Possession, Chapter 11 Case # 03-10945/RMS
Properties, Inc

Dear Mr Lhulier

Thus office represents RMS Properties, Inc (“Landlord™), which 15 the landlord to the Debtor-1n-
Possession, Fleming Compantes, Inc pursuant to lease WI1150 for the premises Iocated at 6300
West Brown Deer Road, Milwaukee, Wisconsiz, store #8904 (the “Milwaukee Premuses™)
Landlord hereby demands payment of $45,263 28 1n rent plus $2,263 16 in late fees for Flemung
Companies, Inc ’s June, 2003 rent obligations under the lease for the Milwaukee Premuses In
the attached letter dated May 31, 2003, mn an impermssible attempt to off set a post- petition
debt with a clarmed pre-petition credit on a totally different lease, your chient stated that it had
paid only $2 606 27 as June, 2003 rent for the Milwaukee Prenmses and not the full payment
because 11 was due a “refund” in the amount of $45,263 28 The $45,263 28 figure 1s an amount
which represents a ¢laimed credit for a purported over-payment of pre-petition real estate taxes
on a Rainbow-Waukesha store location, not even the Milwaukee Premises

As a most experienced bankruptcy firm, I most certainly needn’t call your attentionto 11U § C
§ 365(d)(3) which requires that a debtor 1n possession timely perform all obhgations ansing from
and after the order for relief under any unexpired lease of nonresidential real property, until such
lease 15 assumed or regected It 1s, of course, well established that a debtor cannot off set post-
petition rent obligations agamst any pre-petition deposits or credits  See In re Jarvis
Kutchenware of DC . Inc, 13 BR 230, 232 (Bankr D D C 1981) Here, 1n addrtion, the
claimed “credit” 1s not even on the same premises or under the same lease Inlight of 11 U S C
§ 365(d)(3) and the apphicable case law, RMS Properues, Inc demands irmmedsate payment of
$47,526 44 for Flemmg Company, Inc 's June, 2003 rent obligations for the Premuses

The lease for the Milwaukee Prenuses states in pertinent part



GORDON HALEY LLP

17 3 Landlord’s Remedies Upon the occurrence of an Event of Default, Landlord at any time
thereafier without further notice or demand, may exercise any one or more of the followmng
remedies concurrently or in succession

(d)  Recover all costs, expenses and reasonable attorneys’ fees mcurred by Landlord
in connection with enforcing this Lease  or collecting amounts owed

If forced to file 2 Motion to Compel Payment pursuant toll U S C § 365(d)(3), we shall seek
payment of our attorneys’ fees as permitted under the lease for the Milwaukee Premises

Please contact me with your client’s response

Very truly yours,
ﬁ//“

Todd B Gordon

Enclosure



EXHIBIT D




6300 W Brown Desr
Milwaukee, W1

LEASE

betwesn

FLEMING COMPANIES, INC.,
an Oklahoma corporation,

as Tenant,

and

RMS PROPERTIES IL, L.1.C.,
an ({lmois lunited Habihity company,

and

HEIDNER/SUSPENZI PROPERTIES, LLC,
an Mlmoi limsted liabity company,
2 joint venturea,

ag Lapdlord

Dated" June 28, 2002

OBEMEE\S264455.5
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Brown Deer
LEASE

THIS LEASE (the “Lease”) is made and entered mtfo this 28th day of Jume, 2002, by and
between RMS PROPERTIES I, L.L.C., an Ilpois limited hability company, and
HEIDNER/SUSPENZI PROPERTIES, LLC, an Iilinois houted liabtlity conpany, a joint
venture (“Landlord”) and FLEMING COMPANIES, INC., an Oklahoma corporshon
(“Tanant™).

ARTICLE 1
DEMISE OF PREMISES

Por and in cousideration of ihe covenants and agreements contained hergin and other valuable
consideration, Landlord hereby leases to Teuant and Tenant hereby leases fiom Landlord, for
the Term and upon the terrms and conditions contained in this Lease, the real property 1dentifisd
as the Prernises on the site plan attached as Exhibit A, together with the buildings and other
improvemnents in accordance with this Lease (collectively, the “Premises”), The Premises are
located at 6300 West Brown Deer Road, Milwaukes, Wisconsmm  The property on which the
Premises 15 located 18 described on Exhibit B and 1s refetred to herern as the “Property”.

ARTICLE 2
TERM

21 Term The Term of tius Lease shall commience ont the Commencement Date and shall
contnue for ten (10) Lease Years, subject to extension as provided in Section 2.2 The
Commencement Date shall be the date of this Lease The term “Lease Year™ means the twelve
(12) month period begminmng on the Comimencement Date in each successive fwelve (12)
month peniod thereafter during the Term,

2.2 Extension Options, Provided Tepant is open for business m the Premises (except for
*“Permitted Closures”, as defined in Section 8 1) and no Eveni of Default then exists, Tenant
shall have the right io extend the Term by a total of four (4) successive periods of five Lease
Years cach (the “Extension Penods”), Each eption shall be exercised by wniten notice of
Tenant’s election to extend the Term given to Landlord at least one hundred sighty (180) days
pricr to the date of commencement of the Extension Petied.

ARTICLE 3
RENT

3.1  Base Rent Tenant shall pay to Landlord, without demand, deduction or setoff except as
specifically provided m this Lease, st such place as Landlord shall designate in wntmg from
urae to time, Base Rent as described below. Base Rent shall be payable 1n advance, in squal
monthly instzilments, on the first day of each calendar month during the Term and shall be
proportionately reduced for any partial month dunng the Term Rase Rent for the month in
which the Commencement Date occurs, however, shall be payzble on the first day of the
following calendar month

QBMKENS264456.5
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32  BaseRent

(a)  Amount and Payment. The amount of the Base Rent for the first five Lesse
Years shall be as shown 1n the table below

Period Anpuzl Base Rent Monthly Installment

Lease Years 1-5 $388,920.00 $32,410 00

()  Effeclive each Adjustment Date, the Base Rent for the followmg penod of five
(5) Lease Years shall be increased by an amount equal to the lesser of (1) the percentage
increase in the CPI between the Current Index and the Base Index, or (u) six percent (6%)
Adjustment Date means the first day of the 6th, 11th, 16th, 215t and 26th Lease Years as
applicable; CPI means the Consumer Price Index for All Urban Consumers (CPI-U), US City
Average, All Items, 1982-1984 equals 100, provided that 1f the CPI is discontitued, the Index
published by the US Department of Labor that m the parties’ reasonably judgment most
closely approximates the CPI shall be substitted for the CPL Curmrent Index is the CPI
published for the month that 1s two (2) months pror to the Adustment Date; and the Base
Todex 1g the CPI published for the month five (3) years prior to the date of publication of the
Current Index

33  Paymenis are Rent All amnounts paysble under this Lease as Base Rent Common
Area Costs, Insurance Costs, or Real Estate Taxes and all other amounts payable under this
Lease consbitute rent,

34  Late Charge. If any mstallment of Base Rent is paid more than ten (10) days after the
date 1t 1s due, Tenant shall pay to Landlord a late charge 11 the amouunt of five percent (5%) of
the Base Rent then due

ARTICLE 4
COMMON AREA

4,1 Defimtion “Common Area” means those areas of the Property intended for the
common use and benefit of tenants or occupants of the Property, their employees, agents,
licensees, customers and mvitees, meluding without homtabon parfang areas, exits, entrances,
access roads, driveways, sidewalks, retaming walls, landscaped areas, reteption areas, exterior
lighting, electrical systems, plumbing and sewage waste systems located outside the buldmgs
and pedestrian malls or courts, Common Ares mcludes Building Areas not yet mproved with a

building.

42  Use of Commmon Area. Tenant, its licensess, sublessees, concessionaires, SUCCessors
and assigns, and its and their employees, agents, hcensees and ipvitees shall have the non-
exclusive night to nse the Common Area at all tomes during the Term, Tenant shall be entitled
to enclose (with a temporary fence or barner) and vse the *Outdoor Sales Area™ as shown on
Exhibit A for seasonal sales purposes, mncluding sales of Christmas trees, provided, however,
such penwdic sales shall (2) be conducted in a clean, atractive and professional manper and

OBMKE\S264456 5 -2~

ot d 9080 OIE L¥B "ON X9 SATLYAd0d SHY Wd ¥¥:20 NHL E00Z-C1-NO



Tenant shall thoroughly tlean the “Outdoor Sales Area” following any such sale, (b) not be
conducted more than four (4) times in any twelve month period, and () not last for longer than
fifteen (15) days 1n duration for each such sale, All fences or temporary facilities related to
such use shall be removed by Tenant upon the conclusion of each such use. Tenant shall be
eutitled to place shopping cart corrals in the parking areas and to store shoppme carts on the
sidewalk in front of the Premises Tenant shall have the exclusive nght to place vending
machmes on the sidewalk in front of the Premises. Any sidewalk sales conducted by any
tenant on the Property shall be conducted in 2 neat snd orderly manner and shall not impede
pedestnan traffic

4.3  Location of Bufldings and Commonr Area No buildings or structures shall be
constructed by Landlord other than en Quiparcels A, B or C as shown on Exhitit A, In
addrhion, no alterahons shall be made 1n the Common Area that would reduee the nureber of
parkmg stalls on the Premises below 400 based on the current size and configuration of such
stalls as shown on Exhibit A, In addibon, Landlord shall not perumt any change or obstruction
m the Commmon Area that adversely affects access to Tensnt’s loading dock by delivery trucks
or access to the Premises by Tenant’s customers.

44  Exterior Lighting Landlord shall slluminate during non-daylight hours the parking
areas and other Commnon Area while Tenant renaing open for business and for one hour
thereafter and shall provide adequate secunity hghting at all other times

ARTICLE 5
COMMON AREA COSTS

51  Tenaot’s Share. Imtally, Tenant shall reimaburse Landlord for Tenant’s praporticnate
share of Common Area Costs within fifteen (15) days followmg receipt by Tenant of an
appropriate invoice therefore and other reasonable documentation. For mwposes of ths
Section, Tenant’s proporhonate share shall be a frachon, the numerator of which is the
Adjusted Stipulated Asez of the Premuses and the denominator of which is the Adjusted
Stipulated Area of the Premises plus the GLA of all other buildings contaned on the Property
At such time as Landlord is able to calculate a reasonsble estimate of Tenant’s proportionate
share of Common Area Costs for a celendar year, Landlord shall so mform Tenant and
thereafter Tenant shall pay to Landlomd Tenant’s proportionate share of Common Area Costs in
monthly installments based on such estimate Once such information is available, Tenant’s
monthly wstallments of Common Area Costs shall be based on the amount of Common Area
Casts actually meurred by Landlord in the previous calendar vear.

52  Definitlon. “Common Area Costs” means all costs and expenses  (3) incumed by
Landlord during the Term to operate, tepair, replace and maintain the Common Area meluding
a management fee (n ieu of any other management or administration fee) m the amount of 4%
of the other Common Axea Costs Notwithstanding the foregoing, Landlord shall replace the
parkang lot when necessary at Landlord expense, although Tenant shall pay, as part of Common
Area Costs for any parking lot “averlays™ or “caps”.

QAMKE\§264456 5 -3~
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53  Andit Rights, By March 1st of each year, Landlord shall prepare and submit to Tenant
a reasonably detailed statement (the “Annua] Statement™) sethng forth the Common Area Costs
meurred by Landlord during the previous calendar year, the amount of monthly mstallments
pard by Tenant and Tenant’s proportionate share of the actual Comumon Area Costs for such
year If the amounts peid by Tenant excesd the amount owed, the overpaymerd shall be
refinded to Tenant no later than thurty (30) days after delivery of the Annual Statement. Ifthe
amounts paid by Tepant are less than the amounts owed, Tenant shall pay the deficiency as
shown on the Annual Statement within thuty (30) days after receipt thereof. The Anmual
Statement shall be accompamed by a complete set of supporting wnvoices and other
documentation substaphating the amounts shown in the Annual Statement. Landlord shall
maintain for a period of at least one year followmg the date Landlord provides to Tenant sach
Apnual Statement complete and accurate books znd records of all Common Area Costs
reflected 1n the Annnal Statement. The books and records shall be kept at 2 location 1 the
cortinental United States, and Tenant or its auditors shall have the nght, with reasonsble
notice, to inspect, copy and audit such books and records during normal business hours, No
calendar year may be audited more thap once, but a year that is subject to a review may be
subjected to a foll audit if apparent errors are discovered. If overpayments are discovered in
any such review or andit, Landlord shall refiund the overpayment No Annual Statement shall
be subject to review, audit, or adjustment after the expiration of one year after its receipt by
Tenant.

ARTICLE 6
TAXES

6.1  Real Estate Taxes. Landlord shall pay all real estate taxes and genersl and special
assessments that ate levied or assessed by any lawful authority on the Fropetty and costs
reasonably Incurred by Landlord to contest taxes or valuations (collectively, “Real Estate
Taxes™). Landlord shall take advantage of (a) savings available for making early payment, and
'(b) any law allowing real estate taxes or assessiments to be paid i installments, in which case
enly the installment payable for that year shall be included in Real Estate Taxes for that year,
In the event of a conflict between the obligation to realize savings from early payment and the
obligation to pay an assessment in mstallments, Landlord shall consult with Tenant with respect
to the election to be made and shall abide by Tenant’s decision. Real Estate Taxes shall oot
mchude’ (i) income, profits, intangible, documentary stamp, franchise, corporate, capital stock,
succession, estate, gift or mhentance taxes or taxes substituted for or in lien of the forsgoing
exclustons; or (1) penalties or late charges. Real Estate Taxes for calendar years falling
partially within the Term shall be prorated, and m the case of the first Lease Year, shall be
prorated from the Cotnmencement Date

62 Contests Tensnt shall be entitled to contest Real Estate Taxes or valuation notices
affecting 1ts tax parcel and Landlord shall fully cooperate with Tenant in any such proceedmg
(mwcluding withholding payment of Real Bstate Taxes if required by appheable law m
conpection with a confest), provided, howgver, that any such contest shall be copducted in
accordance with applicable law. Landlord shall firmgsh Tenant wath copies of all tax bills or
valuation notices related to the tax parcel on which the Premmses is located promptly upon
receipt and in sufficient time to allow Tenant to defermune whether to pursue a contest If

QBMKE\S264456,4 4
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Tenant decides to contest, T'enant shall promptly notify Landlord If Tenant prevals in a tax
contest, it shall be cntitled to recover the costs of the contest out of the savings achieved.

6.3  Reimbursement by Tenant. For purposes of this Section, Tenant’s proportionate
share shall be a fraction, the numerator of which 15 the Adjusted Stipulated Area of the
Premises (as defined in Sechon 7.2) and the denominator of which 1s the Adjusted Stipulated
Area of the Premuses plus the GLA of all other binldings contained on the same tax parcel.
Tenant shall pay to Laodlord on a monthly basis, together with instaliments of Base Rent, one-
twelfth of Tenant’s estmated proportionate share of Real Estate Taxes, which shall be based on
the actnal Real Estate Taxes from the most recently available tax bill No later tham
January 31st of each year, Tepant shall pay to Landlord any additional amount due for Real
Estate Taxes based on the actual tax bull for the mmmediately preceding calendar year and
Landlord shall refund apy overpayments made by Tepant Tenant’s monthly payments
hereunder shall be adjusted on January 1st of each year based on the actual tax il for the
unmediately preceding year.

6.4  Personal Property Taxes. Tenant shall pay when due all taxes assessed on Tenant’s
personal property on the Premises

&5  Rental Taxes. Tenant shall pay, concorrently with the arnounts to which they relate, all
federa), state or local sales, use, transaction prvilege, rental, or other excise taxes that are
imposed or levied upon, or measured by, reat payable under this Lease; excluding, however,
Landlord’s meome taxes

ARTICLE 7
SQUARE FOOTAGE DEFINITIONS

71 Development Standards and Restrictions. The followmng shall control the
development of the Outparcels shown on Exhibit A-

(a) Asto Outparcel A No bmlding shall be more than 130 feet 1n wrdth and 100
feet in depth and the height of any bulding shall not exceed the height of the Premises, In
addition, non~retail uses on such Outparcel shall not exceed 2,500 square fect mn the aggregate

()  Asto Outparcel B No building shall be more than 65 feet in width and 190 feet
in depth and the height of any bwilding shall not excesd the height of the Premises Tn addition,
non-reteil uses on such Quiparcel shall not exceed 2,500 square fest in the aggregate,

{c)  Asto Qutparcel C* Any building must he Jocated within the area shown on
Exhibit A and shall not be larger than 3,000 square feet. In additon, no building shall contam
more than one-story and shall be no more than 21 feet in height plus an additional 4 feet for
architectural elements, features and towers,

(d)  The aggregate size of all buildings constructed on Outparcels A and B shall not
exceed 13,000 feet
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7.2  Design The architectural design of all buildings on the Praperty shall be architecturally
harmonious and compatible with the design of the Premises, mcluding sejection of colors and
materials

7.3  Measurement of Floor Area. For all purposes under thus Lease, the floor area of the
Premises shall be deemed to be the Adjusted Stipulated Area and shall not be subject to
wngrease or decrease based upon a measurement of its actual floor area. “Adjusted Stipulated
Area” means 64,820 square feet. The floor area of all other buildiigs on the Property shall be
measured to the exterior surface of exterior walls and to the center of common walls (“GLA™),

ARTICLE 8
USE

81 Use of Premises. Tenant shall be entitled to use the Premises retzil sales of
merchandise, In the event Tenant ceases to conduct business at the Premises, Landlord shall
have the right to tetomnate this Lease by giving Tenant thirty (30 days prior written notice of s
wntention to do so. For purposes of the foregoing, a temporary closure resulting from any
breach or default by Landlord or resulting from a casualty or related to remodeling or
refurbishment shall not be deemed a violation of this provision.

82  Prohibited Uses. Tensant sball not permit the Premses, and Landlord shall not permt
any portion of the Property, to be used for any of the followng purposes® entertaimment or
recreation facthity (neluding without lmitation bowhng alley, buugo parlor, skatmg rink,
theater, amusemnent park, canmival, circus, video or other game parlor, pool hall, billiard parior,
amusement center, children’s recreational facility or parfy center, disco, dance hall, mghtelub,
health club or spz, or sporting facility), off-irack betting; flea-market; thnft store; cluseh,
meetwg hall, auditorium, or banquet facility; offices other than retail service offices (such as
medical, dental or insurance offices, but excluding 2 call center and subjest to the provisions of
Section 7.1) or offices incidental to retml stores; sale or repair of cars, trucks, motorcycles,
boats, trailers, or mobile homes (mclucing without limtation autormobile, brake, muffler,
transmission, tire, lubrication or oil change operation or sale of automobile, truck or boat parts
or aceessories), funeral parlor; massage parlor; sale or display of pomographic materials;
commutucation or transmission tower; bar; restaurant which serves alccholic beverages for on-
premises consumption in excess of 35% percent of gross sales; lumber yard; manufactunng, or
other non-retail busmess except as allowed in Seetion 7 1.

23  Restricted Uses Until such tme 48 Tenant changes the primary use of the Premises to
a purpose other than the aperation of a retail supermarket, Landlord shall not permit any part of
the Property (other than the Premises) fo be used (a) as a supermarket, food store, or a food
department store; meat, fish or vegetable markef; so-called “convenience stors”, bakery;
delicategsen, for the sale for off-premises consumption of groceries, mests, produce, dairy
prodhucts, bakery produets or other focdstuffs; provided, however that this restriction does not
prohitnt full-service restaurants, sandwich shops, ice eream or yogurt shops, bagel shops, donut
shops, so-called “fast-food™ restaurants, or pizza shops and (b) as a drug store, pharmacy, or
any busmess requunng the presence or services of a repistered pharmacist,

QEMRESI64456,5 -5

AR 9080 OIE LV8 'ON XVd S31L4Ad0¥d SWY Wd SF.c0 NHL £002-CI-NAP



84  Conflicting Uses Landlord shall not take any action that may m any manner conflicts
with the eligibility of the Premises for liquor Ircenses for the display and sale of beer, wine, and
other alcoholic beverages for off-premises comsumption. Without limmting the foregoing,
Landlord shall not facilitate or cooperate m sny manmer with the estabhishment of any
educational, religious, or other facility, the location of which, under spplicable law, conld have
the effect of preventing or imterfermg with Tenant’s sbility to obtan or maintain all required
lhicenses for display and sale of beer, wing, and other alcoholie beverages from the Premises.

ARTICLE 9
SIGNS

9,1  Interior and Exterior Signs, Tepant shall have the nght to place and maintain dunng
the Term its usua! and customary signs on the exterior and on the interior of the Prenuses.
Tenant shall mamntain such signs in good order and repair m comphance with all applicable
governmental rles, regulations or ordinances,

92 Nazme. Landlord may change the name of the Property at its reasonable diseretion
provided the new name (1) 15 in good taste and in keepmng with the location of the Property,
and (i1) does not employ the name of any other tenant or other occupant of the Property or any
compehtor of Tenant

93  Sign Criteriza All ;igns on the Property, including signs on the Premises, shall comply
with applicable law

ARTICLE 10
TRANSFERS

101 PRy Tenant. Upon any assignment of this Lease or a sublease of all or any part of the
Premises, Tenant shall remain liable for performance of Tenant’s obligations hersunder Any
assignee shall automatically assume all obligations of Tenant from and after the effective date
of the assignment aud any sublease shall be subject to all of the terms and conditions of this
Lease. Pnor to assigning this Lease or subletting the Premises for a primary use other than a
retail grocery supermarket, Tenant shall provide written notice (the “Change of Use Notice™) to
Landlord of the proposed change in pnmary use Landlord, at its optiom, may terminate this
Lease by wntten notice given to Tenant not later than sixty days after receipt of the Change of
Use Notice. If Landlord fails to exercise the termination option within that period of time, the
terrination option shall forever lapse and Tenant need not give any further Chanpge of Use
Notice during the balance of the Term.

10.2 By Landlord Upon any transfer or sale of Landlord's interest in the Premises, the
transfaror shall be released from obligations ansing prior to the transfer only to the extent those
obligations and habilities are expressly assumed m writing by the {ransferce  The transferee in
any event shall automatically assume and be obligated to perforn all obligations of Landlord
wrkler thus Lease ariging or accruing after the transfer. For purposes of this Section, the
obligation to refund to Tenant overpayments of Common Area Costs 18 deemed to anse at the
time the Anmizal Stateraent 18 delivered
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ARTICLE 11
UTILITIES

111 Payment of Charges; Selection of Provider. Tenant shall pay all charges for gas,
electricity, communications, water, sewer service, and other untihties used m the Premises
during the Term Tepant shall arrange and pay for its own trash and rubbish removal
Landlord shall cause all tenants of the Froperty to use closed, properly screemed trash
containers,

112 Installation and Maintenance of Facilities. Landlord shall furmsh, mstall, and
maintain in good condition aud repair all storm and sanitary sewers, and (except to the extent
maintained by the applicable ublity providers) all ges, water, electrical power, comumunications,
and electrical facibines and other utilities serving the Properfy. AIl expenses m connection
therewith shall be Commeon Area Costs payable by Tenant as provided in Article 4

113 Imterruption of Service Landlord shall bave po lability for damage arising from
fathwre or interruption of utility services not caused by Landlord. Landlord shall have no
liabality for penodic interruptions of serviee by a utihty provider (such as rollmg blackouts) and
shall have no responsibility to provide alternative service,

ARTICLE 12
MAINTENANCE AND REPAIR

121 Tepant’s Responsibility. Tenant ehall maintain and repair {(and replace as necessary)
and keep in good condrtion: (1) all extenor and interior, non-structural portions of the Premises,
meluding the replacement of plate glass in the storefront and doors and the electrical and
phumbing facilities located in the interior of the Premises that exclusively serve the Premises,
(ii) the heatmg, ventilating and air conditioning (“HVAC™) mnd electrical, plumbmg and
sewage systerus and other mechanical systems serving the Premises, (1) all of Tenant’s trade
fixtures and equipment, including without lumtation coolers and refrigeration equipment, and
(1v) doors and enirance eguipment and mechamsms (wcluding air barrders) and security
systems. Tenant shall make all alterations that are required by law at Tenant expense.

12.2 Landlord’s Responsibility.

(@) Premisss Landlord shall maintain and repair (and replace as necessary) and
keep 1n good condition exterior walls, foundations, roof, and all other structural portions of the
Premuses. Landlord shall make all alterations that are requwed by law with respect to
improvements that Landlord 18 responsible for maintaming aod reparing.  All work performed
by Landlord shall be scheduled and performed (with prior notice to Tenant and 1 consultation
with Tenant except m case of emergeticy) m 2 manner that ronimizes interference with
Tenant’s business

(b)  Property. Landlord at all times shall mamtam or cause to be maintained the
Property wn first-class condition and repair
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ARTICLE 13
ALTERATIONS AND TRADE FIXTURES

13.1 Requirements Tenant shall have the nght to make from time 1o time alterations and
mprovements (collectively, “Alterations™) to the Premises. Structural Alierabons or
Alterations that materially affiact the exterior appearance of the Prermses shall be subject to
Landlord’s prior consent, which shall not be unreasonably withheld,. NO ALTERATIONS
SHALL BE MADE WHICH INCREASE THE SIZE OF THE BUILDING IN ANY WAY.
Any request for consent shall be accompanied by plans and specifications for the proposed
Alterations. A falure to respond to a request for consent withun thirty days after receipt of
written request shall constitute consent All Alterations shall be performed at Tepant’s sole
cost and expense, 1 a good workmanlike manper, and m accordance with applicable laws and
codes. All Alterations shall becoms part of the Premises, Landlord shall make no Alterations
to the Premuses without Tenant’s consent except as may be required by law.

13.2 Mechanies® Liens, Tenant shall pay when due the cost of all Alterations performed by
Tenant and shall keep the Premises aud the Property free of liens for labor or matenals arising
from such work Tenant shall discharge any mechanies’ lien arising out of work performed by
or for Tenant, by bonding or otherwise, within tharty days after receipt of wnitten notice of such
hen Tenant shall defend, mndemmfy and hold barmless Landlord from all claims, damages,
liabjlities, cost, and expense arising from any faiture of Tenant to discharge such liens in a
tirnely manner.

133 Tepant’s Property. All trade fixtres and equipment (specifically excluding the
HVAC system of the Premises), signs, apphances, firniture and other personal property of
whatever nature or kind mstalled 1n the Premises at any tme by Tepant (collectively, “Tenant’s
Property”™), including without hmitation refrigeration equipment, cash registers, check-out
countters, food stands, and solar equipment, shall remain Tenant’s property, shall not become 3
part of the realty, and may be removed by Tenant. Tenant shall repair any damage resultmg
from removal of Tenant’s Property,

13.4 'Waiver of Landlord’s Liens. Tenant shall have the right to finance, lcase, encumber
and grant securty interests in Tenant’s Property. Landlord, on its own behalf and on behalf of
all persops claming through Landlord (including without bmitaton any Mortgagee)
urevosably warves all statutory or common law Hens on Tenant’s Propesty mcluding, but not
lmted to any landlord’s lien or right of distramt for unpaxd rent  Landlord shal] execute and
deliver and shall cause any Mortgagee fo execute and deliver such mstruments as may be
reqquested from time to time to confinm the foregoing waiver.

ARTICLE 14
INSURANCE
141 Required Coverages.
(a) Property Insurance. Landlord at all times shall wamtan or cause to be

mamntained special form property insurance coverage on the Property (Inswrance Services
Office form CP 1030 or its equivalent) in an amowmnt equal to full replacement value. The
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policy shall cover the Premmses and all Alterations but not Tenant’s Property and shall include
rental interruption coverage for up to six months Notwithstanding the foregoing, Tenant may
elect, by written notice to Landlord, to maintain the property insurance coverage with respect to
the Premises and Alterations. The procesds of the property msurance policy, whether
mamtained by Landlord or Tenant, shall be used solely for Restoration in accordance with
ARTICLE 15

(b)  Landlord’s Liahility Insurance. Landlord at all imes shall mantain or canse to
be mamntained commercial general liability insurance mn respect of the Property, mcluding
contractual lability coverage, with the minimum limits of $3,000,000.00 per occurrence,
$5,000,000 00 anmual aggregate, written on an occurrepce basis and namng Tenant as an
addrional msured.

(c)  Tenaot’s Insurance Obligations. Tenant at all ttmes shall maintan with respect
to the Premises and Tehant’s operations commercial general hallity insurance, including
coniractual Hability and hquor hahlity coverage, with the minimum lirits of $3,000,000,00
per occurrence, $5,000,000 00 annual aggregate, written on an occurrence basis and nammng
Landlord and any Mortgagee designated by Landlord as an additional msured, Tepant also
ghall maintain employers hability msurance and workers® compensation insurance as tequired
by law,

142 Dednctibles. Any permitted or approved dednctible amounts actually paid by Landlord
and not otherwise recovered by Landlord from a third party shall be included within Insurance
Costs,

14.3 Reimbursement of Insorance Costs. From and afier the Commencement Date,
Tenant shall bear Tenant’s proportionate share of premuums pad for all insurence coverage
maintained by Landiord pursuant to Section 14 1 (“Insurance Costs™) For purposes of thus
Section, Tenant’s proportionate share means a frachion, the numerator of which is the Adjusted
Stipulated Area of the Premises and the denomunator of which 1s the Adjusted Stipulated Area
of the Premises plus the GLA of all other buildigs on the Property Tenant shall pay to
Landlord Tenant’s proportionate share of Insurance Costs witlun tharty days after receipt by
Tenant of Landlord’s invoice, a copy of the insurance bill, and Landlord’s calculation of
Tenant’s proportionate share; provided, however, that Tenant shall not be obligated to make
payment more than fifteen days before payment of the insurance premmmns would be
delinquent TUpon request, Landlord shall provide to Tenant comes of the policies and ail
endoysements, Landlord shall maintsin records of Insurance Costs, and Tenant shall have the
same rights of audit as are provided un Section 5.3 with respect to Common Area Costs.

144 General Landlord and Tenant shall each hst the other as additional parties msured on
all policies. From time to tme upon request, each party shall deliver to the other cerbficates
evidencing all insurance policies required under this Lease and thergafier shall deliver
certificates evidencing renewal or replacements of such policies at least fifteen days prior to the
expiration of any existing pohicy. Each certificate shall describe the msurance coverages in
effect and shall provade that if any poliey is cancelled before the stated expiration date, the
1ssuing company will endeavor to provide thirty days pnor written notice to the holder of the
certficate. All wsurance pobcies shall be whtten by compames that are hicensed to write
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msurance o the jurisdiction where the Property ig located and that have 3 Best’s finaneial
category mummum rating of Class “B+/VII” as shown m the most racent edition of Best’s
Insurance Report, Anmy insurance coverage requred to be carried under this Lease may be
provided under a blanket policy, so long as fhe munumum coverage required under this Lease is
expressly reserved for the benefit of Property and the Premises and, in the case of Landlord’s
msurance, the premium allocated to the Property does not exceed the premmum that would be
charged under an mdividual policy providing the required coverage solely for the Property

145 Waiver of Subregation. Tenant hersby releeses Landiord from any Lisbslity for
damage or destruction to Tepant’s Property, whether or not caused by acts or omissions of
Landlord, 1ts employees, agents or contractors, and warves any and all claims and right of
recovery aguinst Landlord, its employees, agents and contractors, for damage, loss or injury
caused by or resulting from fre and other penls, to the extent that any such clamm for damages,
losses or injuries are covered by a special form property insurance policy, without regard to
deductible amounts. Landlord hereby releases Tenant from any hability for damage or
destruction to the Premises or any other porfion of the Property, whether or not caused by acts
or ormsstons of Tenznt, its employees, agents or condractors, and waives all clarms and right of
recovery against Tepaut, its employees, agents and contractors, for damage, loss or mjury
caused by or resulting from fire and other penls, to the exient that agy such claims for damages,
losses or myjunes are covered by a special form property msurance policy that Landiord does or
18 required to maintain hereunder, without regard to deduchble amounts Landlord and Tenant
shall first each look to its respective insurance coverage for recovery of any insured property
damage with any balance paysble by the other policy. Landlord and Tenant each shall cause 1ts
special form property insurance policies to contain & provision or endorsement whereby the
insurer waives any rights of subrogation Landlord and Tenant each shall give to the msurance
company that 1ssued its policies of special form property insurance written notice of the
foregome waivers and shall cause the imsurance policies to be endorsed, if necessary, to reflect
such waivers

146 Indemnities. Subject to Secton 14 5, Tenant covenants and agress to indemnmfy and
hold Landlord harmless for, from and against all losses, elayms, demands, damages (but not
consequential damages), liabilrthes or expenses (tncludmg reasonable attorneys® fees) resulting
from Tenant’s use, occupation, repair or alteration of the Premises or the Common Areas or
resulting from the breach of this Lease by Tenant, 1ts agents, servants, contractors, invitess or
employees or the neghgence or willful nusconduet of Tenant, its agents, servants, coniractors,
subcontractors, invitees or employees in the use, occupation, repair or alteration of the
Premises The foregomg shall not apply to any loss, claim, damage, habidity or expense ansing
out of or resuthng from any negligent, willful or otherwise wrongful act or omission of
Landlord or its agents, contractors, subeoptractors or employees Subject to Sechion 14 6,
Landlord covenants and agrees to mdemunify and hold Tenant harm!less for, from and agamst all
losses, claims, demands, damages (but not consequential damages), Habhties or expenses
(meluding reasonable attorneys” fees) resulting from Landlord’s use, eccupancy, operation or
mamtenance of the Copumon Area or apy portion of the Property other than the Premiges or
resulting from the breach of this Lease by Landlord, its agents, servanis, contractors,
subcontractors or employees m the use, oceupancy, operation ot maintenance of the Common
Area or any porton of the Property other than the Premses or the negligence or willful
misconduct of Landlord, its agents, servants, coniractors or employees. The foregoing shall not
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apply 1o any loss, clamn, damage, hability or expense ansing out of or resulting from any
negligent, willful or otherwise wrengful ect or omussion of Tenant or its agents, coutractars,
subcontraciors, mqviteas or employees

ARTICLE 15
DAMAGE OR DESTRUCTION

151 Texrmination Rights If all or part of the Premises is rendered wntenantshle by damage
from fire or other casualty, Landlord shall provide to Tenant a8 soon as practicsble after the
casnalty, written notice (the “Restoration Schedule”) setting forth the date by whuch, in
Landlord’s ressonable opinion, the Prepuses can be substantially repaired and restored (a
“Restoration™ If the Restoration Schedule provides that the Restoration will reasonably
require more than three hundred sixty-five (365) days from the date of the casualty, Tenant may
elect to terminate this Lease as of the date of the casualty by written notice given to Landlord
not later then fifteen (15) days after receipt of the Restoration Schedule

15,2 Restoration, If the Restoration Schedule provides that the Restoration -will require
three hundred sixty-five days or less from the date of the casualty, or if Tenant does not
exercise its right to terminate under Sections 15.1 or 15 4, provaded that Landlord’s Mortgagee
so permits, Landlord shall promptly commence and dibigently pursue the Restoration.
Restoration by Landlord shall not include repajr or replacement of any of Tenaut’s Property

153 Abatement. During any penod of Restoration, the Bass Rent and all other amounts
payable under this Lease shall be proportionately reduced according to the square footage
affected directly by the Restoration,

15.4 Additional Termination Rights. Notwithstanding anything to the contrary in Section
15 1, if the casualty occurs dunng the last year of the Termn and the Restoratton Schedule
indicates that the Restoration will require more than one hundred twenty days from the date of
the casualty or int the event Landlord’s mortgagee refuses to apply the proceeds of iusurance to
the Restoration, regardless of when such casualty occurs, then Tepant may clect to tertmuinate
this Lease as of the date of the casualty by wntten notice given fo Landlord not later than
fifteen days after receipt of the Restoration Schedule.

155 TUnmsured Casualty, Notwithstanding the foregoing, Landlord shall have no
pbligation to Restore the Premises m the event the Premises are damaged by any casualty not
covered by msurance mamtained or required fo be maintained by Landiord pursuznt to Section
14 1(a), disregarding any deductible or retamed risk amount or if Landlord’s morigagee refuses
to apply the proceeds of ipsurance to the Restoration, In such event, Landlord may termunate
the Lease upon wrtien notice to Teuant with sixty days afier the date of the caswualty
Landlord’s termination notice shall include a copy of Landlord’s contractor’s wntien estimate
of the cost of Restoration of the Prermises Tepant shall have the right to nulhfy Landlord’s
election 1o terrmnate the Lease if Tenant gives Landiord written notice wittun tharty days after
recerpt of Landlord’s termination notice that Tenant agrees to pay all costs of Restoration of the
Premuses without recourse against Landlord. In such event, the Lease shall continue m full
force and effect and Tenant shall pay 1ts proportionate share of the cost of Restoration of the
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Prepmses on 2 monthly bams to Landlord during Landlerd’s contractor’s Restorabon of the
Premuses,

ARTICLE 16
EMINENT DOMAIN

16.1 Termination If at any time such portion of the Prenuses or of the Property shall be
taken under power of eminent domain or conveyed by Landiord in hen of condemnation that
Tenant determines that the Prermses bave been matenally and adversely mmpacted and in
consequence are no longer suitable for the operation of Tenant’s business, then, at Tepant’s
option, this Lease shall termipate as of the date that Tenant 1s required to swrrender possession
of the Prermses, and any uneamed rent or other charges pad m advance shall be refimded to
Tenant, Notwithstanding the foregoing, Tenant shall not be entitled to termmate this Lease
based solely on a taking of Common Area that does not adversely affect any of the Property’s
access points to adjoimng public streets, does not affect access to Tenant’s loading docks by
delivery vehicles, and does not reduce the parking ratio on the Property below local Zoning
requirements.

162 Restoration and Abatement. In the evenf of a taking that does not result in 2
termination pursuant to Section 16,1, Landlord, at Landlord’s sole eost and expense, forthwith
shall restore the remaining portions of the Premises and the Property, to the extent reasonably
possible, fo an architectural whole in substanhally the same condition as prior to the taking, All
of the award payable to Landlord shall be apphed first to the costs of such restoration

163 Award All compensabon awarded for any taking, whether for the whole or & portion
of the Prennses, shall belong to Landlord, provided that Tenant shall be entitled to any award
made, to Tenant, for the unamortized cost of Tenant’s betterments and improvements, moving
expenses and the value of Tenant’s Property; and further provided that Tenant may apply for
and recerve an award for the loss of Tenant’s leasehold estate (valued as though this Lease had
not been terminated) so long as such award does not dimumush the amount of the award
otherwise payable to Landlord.

ARTICLE 17
DEFAULT AND REMEDIES

171  Self Help, If erther party fails to perform a material obligetion imposed on it by this
Lease within the applicable cure period provided m Section 17.2 or 17.5, as applicable, then the
other party, without waiver of or prejudice to any other right or remedy 1t may have, shall have
the right at any time thereafier to cure such default for the account of the defaulting party, and
the defaultung party shall reimburse the other purty for any amount paid and any expense or
contractual lability so incwred, together with a service charge mm the amount of 10% of the
argoumts paid or incurred  The rexmbursement shall be made within thurty days after receipt of
an involce and reasonable supporting documentation,

172 Default by Tenaut The following shall conshitute “Events of Default™

QEMKE\8264456 5 -13~

12 'd 8060 OIE Ly 'ON Xvd S31L4340dd SHY Hd 9%:c0 NHL €002-21-NNf



Faee

(a)  Tenant fails to pay Base Rent or any other amount due under this Lease within
five business days after receipt of written notice of nonpayrent from Landlord, or

(b)  Tenant fails to perform any other obhigation under this Lease within fifieen days
after receipt of written notice from Landlord of nonperformance; provided, however, that 1f the
breach 15 of such a nature that it carmot be cured within fifteen days, 1o Event of Defanlt shall
be deemed to have occurred by reeson of the breach if cure is commenced promptly and
diligently pursued to completion, and provided further, that in the event of 2 Tenaut breach
mvolving an imminent threat to health or safety, Landlord may in its notice of breach
reasonably reduce the period for cure to such shorter period as may be reasonsble under the
circumstances

17.3 Lamdlord’s Remedies Upon the occurrence of an Event of Default, Landlord, at any
time thereafter without further notice or demand, may exercise any one or more of the
following remedies conourrently or in succession:

(a)  Exercise its self-help remedy pursnant to Section 17 1,

(b)  Termunate Tensnt’s nght to possession of the Premises by legal process, with or
without terminating this Lease, and retake exclusive possession of the Premises;

()  From trme to time relet in 2 bona fide arm’s length transaction ail or portions of
the Premises, using reasonable efforts to mitigate Landlord’s damages In connection with any
relettmg, Landlord may relet for a period extending beyond the term of this Lease and may
make alterations or unprovements to the Premises. Upon a reletting of all or substantially all of
the Premises, Landlord shall be entitied to recover all of its then prospective damages for the
balance of the Lease Term measured by the net present value (caleulated nsing a discount rate
of 10%) of the difference between amounts payable under this Lease and the anticipated net
proceeds of reletting mcludmg all costs of improvements or alterations required in the reletting
which are not reflected in the new rent;

(d)  Recover all costs, expenses and reasonable atiomeys’ fees jncwrred by Landlord
in commection with enforcing this Lease, recovenng possession, relettmg the Premuses or
collecting amounts owed, including, without limitation, costs of reasonable and necessary
alterations, commercially reasonable brokerage commissions, and other costs reasonably and
necessanly incurred in connection with any reletting;

(¢)  Pumsue other remedies available at law or in equity; provided, however, that
under no circiunstances shall Landlord be entitled to recover damages nat yet accrued except as
provided in Section 17 3(¢).

17.4 Landlord®s Defanlt Landlord shall be in defsult under this Lease if it

(a) Fals to pay any amount owed to Tenant when due and fails to make such
payment within five busmess days after wniten notice from Tenant that the payment 1s past
due; or
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(b)  Fails to perform any other obligation under thns Lease within fifieen days after
receipt of wntten notice from Tenant of nonperformance; provided, however, that 1f the breach
is of such a nature that it cannot be cured within fifteen days, Landlord shall not be in default of
tus Lease if cure is commenced promptly and diligently pursued to completion; and provided
further, that in the event of a Landlord breach involving an imminent threat to health or safety,
Tenant may m its notice of breach reasonably reduce the period for cure to such shorter period
as may be reasonable under the circurnstances,

17.5 Notice to Mortgagee. Tenani shall provide concurrently to any Mortgages, provided
the name and address of the Mortgagee was previously provided to Teneant, a copy of any
written notice of default that Tenant gives to Landlord. Tenant shall aceept any cure of a2
default by Landlord made by 2 Mortgagee,

17.6 'Tenant’s Remedies. In the event that Laodlord shall at any time be m default beyond
the apphcable cure period under Sechon 17 5, Tenant at any time thereafier without further
notice or demand, may exercise any one or more of the followng remedies concwrrently or m
SUCCERSSION,

() Exercise its self-help remedy pursuant to Section 17.1,

(6)  Enforce Landiord’s obligation by injunction or judicial decree of specific
enforcement;

{c) Recover all costs, expenses and reasonable attorneys’ fees meurred by Tenant in
connechon with enforeing this Lease or collecting amounts owed:

(d)  Deduct and offset the amount owed agamst up to fifty percent (50%) of each
mstaliment of Base Rent (provaded, however, if the claim 15 the subject of pending judicial or
arbitration proceedings, the offset shall be suspended pending the outcome of those
proceedmgs and provided further, that po deduction or offset shall be taken unless Landlord
shall have failed to pay the amount due within thitty (30) days after written notice of the
amount due and demand for payment by Tenant);

(¢)  Ifthe breach moatenally affects Tenant’s busmess in the Premses and Tenant bas
no other adequate remedy at law or in equity, termunate this Lease by written notice to
Landlord; or

(D  Pursue other remedies avalable at law or m equity

17.7 Intexest. Any amount due under this Lease that is not paid within the apphcable cure
peniod under or shall bear interest from the expiration of the cure period until pad at the rate of
12% per annutn

178 Waiver of Redemption Rights Tenant waives any statatory or common law 1ight to
remstatement or redemption of this Lease following an effective termination of thus Lease
pursuant to Section 172 Nothing in this Section shall be interpreted as a waiver of a night to
appeal from any judgment entered m favor of Landlord or 2 waiver of a right to contest the
validity of any purported termination.
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ARTICLE 18
COVENANTS AND WARRANTIES

181 Assuranees. Landlord covenants and warrants to Tenant a8 follows:

(2)  Landlord has full nght and lawful authority to enter mto and perform Landlord’s
oblhigations under thus Lease,

) Landlord i1s not a party to any lease or other agresment, the terms of which
would prohubit the operation by Tenant of a supermarket at the Prermses, and

(¢)  Subject to Landlord’s remedies followmng an Event of Default, Tenant shall
quistly and peaceably hold, possess and enjoy the Premises and the non-exclusive use of the
Common Area for the full Term without any hindrance or molestation.

182 Tenant Compliance with Law. Tepant, at Tenant’s expense, shall comply with all
present and future federal, state and local laws, ordmances, orders, rules and regulations
(collectively, “Laws™), and shall procure all permmts, ceriificates, licenses and other
authorizations required by applicable Law Tetiant shall make all reports and filings required
by applicable Laws Tenant shall defend, indemnify and hold barmless Landlord and
Landlord’s present and futurs members, officers, directors, employees, partnets and agents
from and against all claims, demands, liabthhes, fines, penalties, losses, costs and expenses,
melnding but not lumited to costs of compliance, remedial costs, and reasonable attorneys® fess,
arising out of or relating to any failure to Tenant to comply with applicable Laws.

1£3 Environmental Matters.

(a)  Presence of Hazardous Substances. So far as Tenant 18 aware, except as may be
provided in any environmental assessment delivered fo Landlord by Tenant pnor to the date of
this Lease, no substances controlled, regulated, or restricted under applicable state or federal
laws reparding environmental contamination (“Hazardous Substances™) have been generated,
disposed of, released or found m or under the Property, no storage tanks are or have been
located 1n the Property, either above or below ground, and the Property has not been used as a
landfil] or as a dump for garbage or refuse.

() Comphance by Tenant Without limiting the provisions of Section 18,2, Tenant
shall comply with all Laws relating to environmental wmatters and shall defend, inderumfy and
hold harmless Landlord and Landlord’s present and fiture officers, dirvectors, employees,
partners and agents from and against all claims, demands, habilities, fines, penalties, losses,
costs and expenses, including but not hmted to costs of complhiance, remedial costs, clean-up
eosts and reasonable attorneys® fees, arising from or related to the menufacture, processing,
distribution, use, treatment, storage, disposal, trausport or handling, or the emission, discharge,
release or threatened release wito the environment, of any Hazardous Substances from, on or at
the Premises as a rosulf of any act or onussion on the part of Tenant, or as to any cause relating
to aoy period of pnor ownership of the property by Tenant, 1t affibates or any prior related
entihes. Tenant’s indemmficanon obligations shall survive the expiration or {eymmmnation of ths
Lease
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() Complince by Landlord Without Lmuting the prowvisions of Section 18.2,
Landlord shall comply with all Laws relating to envirommental matters, and shall defend,
indermify and hold harmless Tenanmt and Tenant’s present and future officers, directors,
employees, partners and agents from and agmnst all claims, demands, habilities, fines,
penalties, losses, costs and expenses, includg but not limited to costs of compliance, remedal
costs, clean-up costs and reasonable attorneys' fees, ansing from or related to the mamufacture,
processing, distnbution, use, treatment, storage, disposal, transport or handhng, or the
emission, discharge release or threatened release imto the enviromment, of any Hazardous
Substances from, on or at the Property as a result of any canse other than an act or omission on
the part of Tenant Landlord’s indemnification obligations shall survive the expiration or
termination of this Lease

ARTICLE 19
SUBORDINATION AGREEMENTS AND ESTOPPEL CERTIFICATES

191 Subordination. This Lease shall not be subordinate to any mortgage, deed of trust,
deed ta secure debt, or other lien or secunity mterest encumbering the Prepmses or the Property
(collectively, a “Mortgage™), except a first Mortgage, the holder of whuch (the “Mortgages™)
has entered mto 2 non-disturbance agreement (a “Non-Disturbance Agreement™) pursuant to
which: (1) this Lease shall not be termipated or otherwise affected, nor Tenant’s contipued
posgession of the Premises nor nghis with respect the Common Area distutbed, by reason of
any foreclosure, trustee’s sale, deed in lieu of foreclosure or similar procesdmg (collectively, a
“Foreclosure”); (i) upon any Foreclosure, the purchaser aufomatically shall succesd to the
mierests and obligations of Landlord under thns Lease, this Lease shall consttute a direct lease
between the purchaser, as landlord, and Tenant, as tenant, and Tenant ghall attorn to the
purchaser; and (iii) msurance proceeds and condemmation awards shall be used and applied to
restoration and repaw to the extent required by this Lease, The {terms of the Non-Disturbance
Agresment shall otherwise be reasomably satis{actory fo Tenant and the Mortgagee Landlord
warrants thet as of the date of this Lease, no Mortgage encumbers the Property except for the
hen of Parkway Bank and Trust Compauy (the “Existing Lender”), Landlord shall provide to
Tenant, withw ten days after the execution of this Lease, a Non-Disturbance Agreement from
the Bxisting Lender in form and substance reasonably acceptable to Tenant. Upon request from
time to time, Tenant shall execute agreements subordinatng this Lease to future first
Mortgages provided the subordination agreements contain Non-Dishwbance Agreements as
provided gbove, Any subordination agreement may include a provision that any subsequent
amendment to this Lease made without the Mortgagee’s consent will not be binding upon the
Mortgagee or upon any purchaser on Foreclosnre,

192 Estoppel Certificates, Each party shall from time to time upon not less then thirfy
days’ prior written notice from the other execnte, acknowledge and delbver a statement 1
writng (i) certifying that this Lease 13 unmodified and m full force and effeet (or if modified,
statmg the natiure of such modification and certifying that thus Lease, as so modified, is in full
force and cffect) and the dates to which the rental and other charges are paid in advance, if any;
(i1) acknowledging that there are nof, to the knowledge of the certifying party, any uncured
defaults on the part of the other party hereunder, or specifying sueh defaulis 1f they are claumed,
and (m) certifinng such other factual matters relating to th1s Lease within the knowledge of the
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certifying party as the other party may reasonably request. No estoppel! certificate shall in any
manner modify this Lease or unpose additionsl covenants op the certifying party. Any such
stateaent may be rehed upon by any prospective purchaser or lender. No estoppel cerfificate
shall be combined with 2 subordination agreement.

ARTICLE 20
GENERAL PROVISIONS

20.1 Unaveidable Delay, If erther party shall be delayed or hindersd m, or prevenied from,
the performance of any work, service, or other act requared tnder this Lease and such delay or
hindrance is due to strikes, lockouts, acts of God, mnclement weather, governmental restrictions,
enemy act, civil cormotion, fire or other casuzlty, or other causes of a like nature beyond the
control of the party so delayed or hindered, then performance of such work, service, or other
act shall be excused for the period of such delay and the period for the performance of such
work, service, or other act shall be extended for a period equivalent to the period of such delay,
The provisions of this Section, however, shall not excuse either party from malung any
payment when due,

202 Notices, Any notice or consent required to be given by or on behalf of exther party 1o
the other shall be in writing and maled by certified mail (retum receipt requested) or sent by
air couner, expedited mail service o national overmght delivery service providmg receipted
delivery, addressed to the other party as follows

() Ifto Temant: Flemng Companies, Ine.
1945 Lakepointe Dnve
Lewsville, TX 75022
Attention Lease Administration Depariment

With a copies to Flermng Compames, Inc
1945 Lakepomte Drave
Lewisville, TX 75022
Atteption* Legal Department

(b)  If'to Landlord- RMS Properties, Tue.
331 B West Golf Road
Schaumburg, Nhinois
Attn Mr. Ron Shoffet, President

or at such other address as may be specified from tune to tine m wnting by either party. All
notices shall be deemed to have been given on the date marked on the retum receipt or delivery
confirmation unless delivery is refused or cannot be made, m which case the date of postmark
or attemapied delivery by the carrier, 23 appheable, shall be deemed the date notice 13 grven.

20.3 Recording. This Lease shall not be recorded. A short form or memorandom of this
Lease in 2 form substantially sirmlar to the form attached hereto as Extubit € shall be prepared
by Tenant, 2t Tepant’s expense, executed by Landlord, and recorded. At the expiration or
earher teymination of the Term, Tenant shall exeeuts, acknowledge and deliver to Landlord a

QBMKE\S264456.5 -18-

8¢ 'd 8080 01c LbB 'ON Xvd SHTINAA0Nd SWY Wd Ly:20 NHL €002-21-Nif



quitclaim deed or such other instrument as Landlard’s title company may require to remave the
hen of the memorandum of lease from title.

204 Surrender and Holding Over, Upon expiration of the Term or termmation of this
Lease, Tenmant shall surrender possession of the Premises to Landlord m good condition and
repair, reasonable wear and tear, damage by casualty or condemuation and performance of
Landlord’s repair and maintenance obligahions excepted and m broom-clean condition Tenant
shall remove all Alterations, trade fixtures and personzl property unless otherwise agreed to by
Landlord, In the event of a holdover with Landlord’s consent, Tenant shall occupy the
Premises as a tenant from month-to-month at the same Base Rental and subject to 2ll of the
other terms and conditions of thhs Lease. Any holdover without Landlord’s consent shall be
deemed a month to month tepancy with Base Rent payable at double the last monthly Base
Rent, with all remainng terms and conditions of this Lease being in force and effect

205 Merchant's Association. Tenant shall not be required at any time during the Temm of
this Lease o jomn, participate in or contribute to a merchants’ assomation, joint advertising or
promotiona) fund or any similar program, however described ot denormmated.

20.6 Nom-Waiver No waiver by Landlord or Tenant of any provision of this Lease or any
breach by the other party shall be a waiver of any other proviston of this Lease or of any
subsequent breach by the other party of the same or any other proviston. Any consent or
approval given under this Lease requiring consent or approval shall not be deemed to render
unmecessary the cbtaining of consent to or approval for any subsequent act, whether or not
stmtlar to the act so consented to or approved. No act shall be deerned an acceptance of 2
surrender of the Premises, and no agreement to accept a surrender shall be vald, sxcept a
formal acceptance of swirender i writing and signed by Landlord. No aequiescence by either
party to any default by the other party shall operate as 2 waiver of its rights with respect to any
other breach or default, whether of the same or any other covenant or condition.

207 Successors and Assigns Thus Lease shall be binding upon and inure to benefit of the
parties hereto and their respective heirs, executors, administrators, suceessors, and assigns The
lease may be assigned by Tenaut with Landlord’s prior wuntten consent which shall not be
unreasonably withheld

20.8 Time js of the Essence. The time of petformance of all of the covenants, conditions,
and agreements of this Lease 1s of the essence of this Lease,

20.9 Parbal Invalidity If any provision of this Leasse or the application thereof to any
person or circumstance shall to any extent be held invalid, then the remainder of this Lease or
the application of such provisioti to persons or circumstances other than those as o which 1t 15
held 1nvalid shall not be affected thershy, and each provision of thus Lease shall be valid and
enforced to the fullest extent permitted by law.

20 10 Interpretation. Thug Lease has been fully negotiated by legal counsel for the paxties
and no provision of thus Lease shall be construed strictly agamst erther party The Exhibits are
meorporated mto this Lease by this reference. The caphons of Articles, Sechons, and
subsections are for convemence only and do not m any way hmit or amphfy any tesm or
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provision hereof. The use of the masculing or neuter gendets herein shall mclude the
mascubine, ferminine and neuter genders and the smgular form shall mclude the plural when the
coniext so Tequires.

2011 Entire Agreement. This Lease, including but not limited to the attached Exhibits,
constitutes the entire and complete agresment of Landlord and Tenant regarding the subject
matter hereof No provision of this Lease may be waived or modified except 1 writing signed
by the party against whom enforcement of the waiver or modification is sought

2012 Governing Law. This Lease shall be govertied by and construed under the laws of the
state 1 whach the Property 15 located

20.13 Landlord’s Liability. Notwithstanding anything contamed in this Lease to the
coritrary, 1t is expressly understood and agreed that any judgment agamnst Landlord resulting
from any default or other claim under this Lease shall be satisfied only out of the net rents,
issues, profits aud other income actually received from the operation of the Praperty as well as
Landiord’s wterest in the Property, and Tenant shall, exvept as otherwise expressly permitted
pursuant to this Section, have no claim against Landlord or any of Landlord’s personal assets
for satisfaction of any judgment with respect to flus Lease No present or fiture limited
partner, officer, director, employee, trustes, member, mvestment manager or agent of Landlord
shall have any personal lability, directly or indirectly, and recourse shall not be had agafust any
such hmited partner, officer, director, employee, trustee, member, investment manager or agent
under or in convection with this Lease, Tenant hereby warves and releases any and all such
personal liability and recourse.

2014 Right of Inspection Landlord and its agents and representatives shall be entitled to
enter upon and ipspect the Premmses at any time dunng normal busmess howrs upon prior
reasonsble notice, provided only that such inspection shall not unreasonably interfere with
Tenant’s business
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IN WITNESS WHEREQOF this Lease has been executed nunder seal as of the day and
year first above written

TENANT:

FLEMING COMPANIES, INC,,
an Qklahomma corporation

By. /’Vzl/(..m——

Name: [,/ sdn a viee

Title. YA
(CORPORATE SEAL)
HEIDNER/SUSPENZI
PROPERTIES, L1.C,
an Nhmms limated IiabihityCothpan:
ORBMKE\S264456.5 221-
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FLEMING COMPANIES, INC.

s N G

Wilham C. Mze
Vice President

QBMKE\S265220 1

0g 'd 8080 OIE L¥8 ‘ON Xvd SHILYAd0Nd SHY Wd 8920 NHL £002-Z1-NNr



EXHIBIT A
SITE PLAN
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EXHIBIT B
LEGAL DESCRIPTION OF PROPERTY
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Parcel 2 of Certified Survey Map No. 4322, being a redivision of Parcel 2 of Certified Survey Map No.
4307, being a part of the Northeast 1/4 and Southeast 1/4 of Section 3, Township 8 North, Range 21 East
in the Village of Brown Deer, Milwaukee County, Wisconsin, recorded on May 18, 1983, as Document No'

5618100
Tax Key No. 030-0105-004
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EXHIBIT C

(space shove line for Clerk’s use only)

Thus mstriment prepared by
and after recording retum tor

Michael D Zeka, Esq.
Quarles & Brady LLFP

411 Bast Wisconsin Avenue
Milwaukes, W1 53202

MEMORANDUM OF LEASE

THIS MEMORANDUM OF LEASE (“Memorandum™) is made and entered into this
23th day of Tune, 2002, by and beiween RMS PROPERTIES 11, L.L.C., an lllinos lizuted
hability company and HEIDNER/SUSPENZI PROPERTIES, LLC, an Mlinois limited
hability company, & jeint venture, with 1ts home office Iocated at 3318 West Golf Road,
Schaumburg, Ilinois 60195-3607 (“Landlord™) and FLEMING COMPANIES, INC., an
Oklahoma corporation with iis home office located at 1945 Lakepointe Dnive, Lewsville,
Texas 75022, Aftenbon: Real Estate Officer (“Tepant™)

WITNESSETH:

1. Premises. Landlord leases to Tenant and Tenant leases from Landlord, putsuant
to a Lease dated as of June 28, 2002, (the “Lease”) certam real property and improvements
located at 6300 West Brown Deer Road, Milwaukee, Wisconsin, as legally described on
attached Exhibit 1 (the “Premses™).

2 Term The Inital Term of the Lease shall be for a period of ten (10) years
beginning on the date hereof. The Term of the Lease may be extended by four successive
periods of five years each, in accordance with the applicable provisions of the Lease.

3 Certain Restrictions The Lease contajps the following restnchons with
respect to certam uses, which may not be warved without Tenant’s consent

(2)  Prohibited Uses Tenant shall not permit the Premises, and Landlord shall not
permit any other part of the property on which the Premises is located, to be used for any of the
following purposes: entertainment or recreation famlity (including without houtation bowling
alley, bmgo parlor, skating rink, theater, amusement park, carmval, curcus, video or other game
parlor, pool hall, mlhard parlor, atousement center, children’s recreational facility or party
center, disco, dance hall, mghtclub, health club or spa, or sporting facility), off-track betting;

C-1
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A

flea-market, thrft store; church, meeting hall, anditorium, or banquet facility; offices otbier than
retail service offices (such as medical, dental or ingurance offices, but excluding a call center
and subject to certawn resirictions set forth in the Lease) or offices incidental to retail stores;
sale or repair of cars, trucks, motorcycles, boats, trailers, or mobile homes (includmg without
limitation automobile, brake, muffler, transmission, tire, lubrication or oil change operation or
sale of automobile, truck or boat parts or accessories); funeral parior, massage parlor; sale or
dasplay of pornegraphic materials, communication or transmssion tower, bar; restaurant whych
serves alcohohic beverages for on-prenuses consumphion 1 excess of 35% percent of £T0ss
sales; lumber yard, manufacturing, or other nop-retal business except as otherwise allowed in
the Lease.

(b)  Restricted Uses. Unhl such time as Tenant changes the primary use of the
Prermses to a purpose other than the operation of a retail supermarket, Landlord shall not
permit any part of the property on which the Premuses is located to be used: (a) as a
supermarket, food store, or a food department store; meat, fish or vegetable market, so-called
“convenience store”, bakery; delhcatessen; for the sale for off-premises consumption of
groceries, meats, produce, dairy products, bakery praduets or other foodstuffs; provided,
however that this restrichon does not prohibit full-service restaurants, sandwich shops, ice
creap1 or yogurt shops, bagel shops, donut shops, so-called “fast-food” restaurants, or p1zza
shops, and (b) as a drug store, pharmacy, or any business tequiring the presence or services of a
registered pharmacist,

4 Development Restrictions. The Lease also contains certam restnctions on the
permitted locations and hetghts of buildings and on additional development

5. Incorporation of Lease, This Memorandum 13 for mformational purposes only
and nothing contained herein shall be deemed to in any way to modify or otherwise affect any
of the terms and conditions of the Lease, the terms of which are incorporated herein by
reference This mstrument 13 2 memorandutn or short form of lease and is subject to all of the
tertns, provisions and conditions of the Lease In the event of any inconsistency between the
terms of ths Lease and this mstrunent, the terms of the Lease shall prevail,

G Binding Effect. The covenants and restrictions contained i the Lease affecting
the Premuses and the Common Arez, meluding without linutation those described above, shall
run with the land and shall be binding upon Tenant, Landlord, and thesr respective tenants,
subteriants, successors and assigns
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IN WITNESS WHEREOF, the parties have exccuted this Memorandvm of Lease
under seal as of the day and year first wntten below.

TENANT: LANDLORD:
FLEMING COMPANIES, INC., RMS PROPERTIES
an Qklahoms corpotation zn Ihmois Bmifeddab
By W/‘ A4 By
Name  le . /lipbn €. Mg
Title: 4l
(CORPORATE SEAL)
HEIDNER/SUSPENZI
PROPERTIES, L.LLC,
an Thnos lippted liability compan
By: p\ ,
Title
\IBMKENS264456 & C-3
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STATEOF _ OOV ehor - )

) ss
COUNTY OF CMN\bne )

Personally came before me ﬁu&g{ day of Juge, 2002, Mmgﬂl&& the

5! ,gg of Flemung Compames, Inc., to me known to be the person who executed the
foregeing instrument and acknowledged the same.,

p——

Print Name' ™ e .

Notary Public, A, Coumy, WA,
My Commission expires,_\o-\a~ o

‘@-. ELENCAN -

STATE OF _{linpis )
county oF _ (o0 )

Personally came before me this '].E day of June, 2002, gbﬁ%htr(i{ﬂ- the
of RMS Properties 1T, L ,L'C, to me knows to be the person who axecutad the
 andEknowledged the same,

Notary Pubhc &an
My Commission expires; |7 ‘-’M as

STATE OF _\ineis )

) 58

COUNTY OF _{ nop )
Personally came befors me this 7 2 day of June, 2aum 84 blgc{l(&f[ , the

of Hewdner/Suspenzi Properties, LLC, to me known to be the petson who
executed the foregoing mstrument and acknowledged the same.

9\’\({ (o %@M’Zﬁ

Print Mame:
Notary Pubhe, County ek

My Comnussion expires, 1'2.i,fj los

\JBMKE\§264456 5 C4

ge d 9080 OI€ L¥B 'ON Xud SAILYAd0Nd SIH Wd 6V:20 NHL E00Z-21-Nnr



