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In re Fleming Compames, Inc, et al
United States Bankruptcy Court for the District of Delaware
Chapter 11 Case No 03-10945 (MFW) (Jointly Administered)

Summary of Supplemental Claim of Rebnec Nine, Inc

As part of the Debtors’ wholesale distribution business, the Debtors leased a warehouse
facility located at 2001 West Magnolia Avenue, Geneva, Alabama (the “Warehouse”) from
Rebnec Nine, Inc (“Rebnec”) The Debtors filed a motion to reject the lease for the Warehouse
and set the effective date of rejection at August 31, 2003 To the best of Rebnec’s knowledge,
the Debtor surrendered possession of this Warehouse to Rebnec as of August 31, 2003 Pursuant
to the Debtors’ Motion for Order Pursuant to Section 365(a) of the Bankruptcy Code Authorizing
the Debtors to Reject Certain Unexpired Leases of Nonresidential Real Property In Connection
With Sale Order, Rebnec had until the later of the Clasms Bar Date or 30 days following the
effective date of rejection for the Warehouse to file 1ts rejection damages claam This claim,
dated September 29, 2003, 1s therefore tumely

The Warehouse 1s the subject of the Sublease and Agreement (the “Sublease”), dated
November 20, 1986, between BNE Capital Corporation (“BNE”), as Lessor, and Fleming Foods
of Alabama, Inc , as Lessee Fleming Foods of Alabama, Inc was merged into Fleming
Companies, Inc (collectively, “Fleming”) after the Sublease was executed The Sublease sets
forth the terms upon which Fleming agreed to lease the Warehouse A copy of the Sublease 1s
attached hereto as Exhibit A Under the Sublease, Fleming 1s obligated to make quarterly rent
payments as set forth on Exhibit B to the Tax Indemmity Agreement In addition to its quarterly
rent obligations, under certain circumstances, Fleming may also be liable for other fees
associated with this facility The obligations of Fleming under the Sublease are partially secured
by certain property and equipment located in the Warehouse The value of the collateral 1s
currently unknown

Fleming Companies, Inc , a Debtor 1n these jointly-administered cases, signed a Sublease
Guaranty agreement for the Warehouse thereby assuring the Lessor that all of the obligations of
Fleming Foods of Alabama, Inc for this Warehouse would be satisfied by either Fleming Foods
of Alabama, Inc or by Fleming Companzes, Inc A copy of the Sublease Guaranty 1s attached
hereto as Exhibit B

On November 20, 1986, the Fleming Foods of Alabama, Inc also entered into the Tax
Indemnity Agreement with BNE Fleming Foods of Alabama, Inc was merged into Fleming
Companies, Inc (collectively “Fleming”) after the Tax Indemnity Agreement was executed
Under the Tax Indemnity Agreement, Fleming agreed to indemnify BNE for 1ts loss of tax
benefits which result from certain specified actions of Flemung See Section 4 to Tax Indemnity
Agreement (a copy of which 1s attached hereto as Exhibit C) Like the Sublease, Fleming
Compantes, Inc also entered 1nto a Tax Indemnity Guaranty with BNE for Fleming Foods of
Alabama, Inc ’s obligations under the Tax Indemnity Agreement A copy of the Tax Indemnity
Guaranty 1s attached hereto as Exhibit D



On August 19, 1994, BNE assigned all of its rights 1n the various lease documents to
Rebnec and Rebnec assumed the role of Lessor under the Sublease and the Tax Indemnity
Agreement A copy of the Assignment and Assumption Agreement 1s attached hereto as Exhibit
E This assignment included the Sublease Guaranty with Fleming Companies, Inc

Rebnec files this claim for all unpaid 1ent, additional rent (including attorneys’ fees), and
for indemnification by Fleming for its losses under the Tax Indemnity Agreement As part of 1ts
rejection damages claim, Rebnec also files this claim for damage to the Warehouse caused by
Fleming when 1t removed shelving that 1t did not own Rebnec reserves all of 1ts rights to
supplement this claim with an administrative claim and to include any additional amounts owed
that are not known to Rebnec at the time of this filing

Subject of Claim Amount
Rent $ 10,295,064 00
Other Rent (including attorneys’ fees) $17,97973
(through July 31, 2003)
Property Damage $ 500,000 00
(estimated)
Tax Indemnity Losses $ 1,696,494 50

Total* $ 12,509,538.23



EXHIBIT A
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SUBLEASE AND AGREEMENT

Between

BNE CAPITAL CORPORATION,
as Lessor

and

FLEMING FOODS OF ALABAMA, INC ,
as Lessee

THIS SUBLEASE AND AGREEMENT HAS BEEN ASSIGNED TO AND IS SUBJECT TO A SECURITY
INTEREST IN FAVOR OF MORGAN GUARANTY TRUST COMPANY OF NEW YORK, AS TRUSTEE,
UNDER A TRUST INDENTURE, DATED AS OF THE DATE HEREOF, BETWEEN THE INDUSTRIAL
DEVELOPMENT BOARD OF THE CITY OF GENEVA, AN ALABAMA PUBLIC CORPORATION, AS
GRANTOR, TO MORGAN GUARANTY TRUST COMPANY OF NEW YORK, AS TRUSTEE

INFORMATION CONCERNING SAID SECURITY INTEREST MAY BE OBTAINED FROM SAID
TRUSTEE AT 30 WEST BROADWAY, NEW YORK, NEW YORK 10015 NO POSSESSORY SECURITY
INTEREST MAY BE OBTAINED IN THIS SUBLEASE AND AGREEMENT BY ANY PERSON OTHER
THAN SAID TRUSTEE BY POSSESSION OF ANY COUNTERPART OF THIS SUBLEASE AND
AGREEMENT OTHER THAN A COUNTERPART WHICH HAS BEEN SIGNED BY AN AUTHORIZED
OFFICER OF SAID TRUSTEE ON THE SIGNATURE PAGE HEREOF

Dated as of November 20, 1986
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SUBLEASE and AGREEMENT, dated as of November 20, 1986 (herein, as
amended and supplemented from time to time as permitted hereby, called this
Sublease), between BNE CAPITAL CORPORATION, a Massachusetts corporation
(herein, together with 1ts successors and assigns, called Lessor), having an
address at 28 State Street, Boston, Massachusetts 02109, and FLEMING FOODS OF
ALABAMA, INC , an Alabama corporation (herein, together with any corporation
succeeding thereto by consolidation, merger or acquisition of 1ts assets
substantially as an entirety, called Lessee), having an address at 6301
Waterford Boulevard, P O Box 26647, Oklahoma City, Oklahoma 73126-0647

1 Sublease of Premises and Equipment, Title and Condition,
Guaranty, Tax Indemnity Agreement

(a) 1In consideration of the rents and covenants herein stipulated to
be paid and performed by Lessee and upon the terms and conditions herein
specified, Lessor hereby leases to Lessee, and Lessee hereby leases from
Lessor, (1) the premises (the Premises) consisting of the land described in
Schedule A, all buildings, structures and other 1mprovements now or hereafter
located thereon (the Improvements), and all easements, rights and
appurtenances relating thereto, and (11) the equipment, machinery and other
personal property (the Equipment) described in Schedule A-1 hereto including
any additions, alterations, accessions, substitutions, renewals, repairs and
replacements thereof Lessor's interest i1n the Premises and Equipment 1s
created by a Lease and Agreement, dated as of the date hereof (the Lease), by
and between the Industrial Development Board of the City of Geneva (the
Board), as lessor, and Lessor, as lessee In connection with the execution
and delivery of the Lease, the Board has provided for the permanent financing
of the Premises-and the Equipment by the 1ssuance and sale of ¢1) 1ts
$10,400,000 aggregate original principal amount of 1ts 9 375% Industrial
Development Bonds (Fieming Foods, 1986 Project), Series A, Due 2011 (the
Series A Bonds), which Series A Bonds have been secured by a mortgage lien on
the Premises and a security interest in the Equipment created by a Trust
Indenture (the Mortgage), dated as of the date hereof, by and between the
Board as mortgagor and Morgan Guaranty Trust Company of New York, as trustee
(the Mortgagee), and (11) fs $2,600,000 original principal amount 9 00%
Industrial Development Bond (Fleming Foods, 1986 Project), Series B, Due 2011
(the Series B Bond) The Premises and the Equipment are leased to Lessee 1n
their present condition without representation or warranty by Lessor and
subject to the terms and conditions of the Lease, to the rights of parties in
possession, to the existing state of title, and to all applicable legal
requirements now or hereafter in effect Lessee has examined the Premises and
the Equipment and titie thereto and has found the same satisfactory

(b)> As an inducement for Lessor to sublease the Premises and the
Equipment to Lessee hereunder, (1) Fleming Companies, Inc , an Oklahoma
corporation (the Guarantor) 1s simultaneously entering 1nto a guaranty of all
of Lessee's obligations hereunder pursuant to a Sublease Guaranty from
Guarantor to Lessor dated as of the date hereof and a separate guaranty of all
of Lessee's obligations under the Tax Indemnity Agreement hereinafter
described pursuant to a Tax Indemnity Guaranty, from Guarantor to Lessor dated
as of the date hereof, and (11) Lessee 15 simultaneously entering 1nto a Tax
Indemnity Agreement with Lessor dated as of the date hereof



2 Use, Quiet Enjoyment, Identification (a) Lessee may use the
Premises and the Equipment for any lawful purpose The Equipment 15 located
on the Premises and Lessee shall not remove the Equipment from the Premises
without the prior written consent of the Lessor So long as no default has
occurred and 1s continuing hereunder, Lessor warrants peaceful and quiet
enjoyment of the Premises and the Equipment by Lessee against acts of Lessor
or anyone claiming through Lessor, provided that Lessor and 1ts agents may
enter upon the Premises and examine the Premises and the Equipment at
reasonable times and upon reasonable advance notice

{b) Lessee agrees, upon the request of Lessor, at Lessee's sole cost
and expense, to place markings on the Equipment by stencil or by a metal tag
or plate affixed thereto showing plainly, distinctly and conspicuously
Lessor's estate therein, and, 1f requested by Mortgagee, Mortgagee's security
interest therein, provided, however, that such i1dentification markings are to
be placed so as not to i1nterfere with the usefulness of such Item of
Equipment If during the term hereof any such i1dentification marking shall at
any time be defaced or destroyed, Lessee shall immediately cause such defaced
or destroyed 1dentification marking to be restored or repiaced Lessee shall
not allow the name of any person to be placed upon any part of the Equipment
as a designation which might be i1nterpreted as i1ndicating a claim of ownership
thereof or a security i1nterest therein by any person other than Lessor or
Mortgagee

3 Terms The Premises and the Equipment are leased hereunder for a
primary term (the Primary Term) and, at Lessee's option, up to four
consecutive additional terms of five years each and a fifth successive
additional term of fifty-four (54) months (the Extended Terms), unless and
unt1l the term of this Sublease shall expire or be terminated pursuant to any
provision hereof The Primary Term and each Extended Term shall commence and
expire on the dates set forth i1n Schedule B So long as no event of default
has occurred and 1s continuing hereunder, Lessee may exercise 1%s option to
extend the term of this Sublease for an Extended Term with respect to the
Premises and Equipment by giving notice thereof to Lessor not less than 180
days prior to the expiration of the then existing term

4 Rent

(a) Lessee shall pay to Lessor 1n lawful money of the United States,
as fixed rent for the Premises and the Equipment, the amounts, subject to
adjustment (upwards and not downwards) as provided in the Tax Indemnity
Agreement, set forth 1n Schedule B (Basic Rent) on the dates set forth therein
(Payment Dates), at Lessor's address set forth above, or at such other address
or to such other person as Lessor from time to time may designate

(b) ATl amounts which Lessee 15 required to pay pursuant to this
Sublease (other than Basic Rent, amounts payable upon purchase of the Premises
and the Equipment and amounts payable as liquidated damages pursuant to
paragraph 17), together with every fine, penalty, interest and cost which may



be added for non-payment or late payment thereof, shall constitute additional
rent If Lessee shall fail to pay any additional rent, Lessor shall have the
right to pay the same and shall have all rights, powers and remedies with
respect thereto as are provided herein or by law in the case of non-payment of
Basic Rent Lessee shall pay to Lessor interest at the rate per annum equal
to 2% over the interest rate on the Series A Bonds on all overdue Basic Rent
from the due date thereof (notwithstanding any requirements of notice or the
expiration of grace periods contained herein) until paid, and on all overdue
additional rent paid by Lessor on behalf of Lessee from the date of payment by
Lessor until repaid by Lessee Lessee shall perform all 1ts obligations under
this Sublease at 1ts sole cost and expense, and shall pay all Basic Rent and
additional rent when due, without notice or demand

5 Net Lease, Non-Terminability

(a) This Sublease 15 a net lease and the Basic Rent, additional rent
and all other sums payable hereunder by Lessee, whether as the purchase prices
for the Premises and the Equipment or any portion thereof or otherwise, shall
be paid without notice or demand and, any present or future law to the
contrary notwithstanding, this Sublease shail not terminate, nor shall Lessee
have any right to terminate this Sublease (except as otherwise expressly
provided 1n paragraphs 11<(b), 11(c) and 13(a) of this Sublease), nor shall
Lessee be entitled to any abatement, reduction, set-off, counterclaim, defense
or deduction with respect to any Basic Rent, additional rent or other sum
payable hereunder (except as otherwise expressly provided 1n paragraph 10(d)
of this Sublease), nor shall the obligations of Lessee hereunder be affected,
by reason of any termination of the Lease, any damage to or destruction of
the Premises and/or the Equipment, any taking of the Premises and/or the
Equipment or any part thereof by condemnation or otherwise, any prohibition,
limitation, restriction or prevention of Lessee's use, occupancy or enjoyment
of the Premises and/or the Equipment, or any interference with such use,
occupancy or enjoyment by any person, any eviction by paramount title or
otherwise, any default by Lessor hereunder or under any other agreement, the
impossibility or 1llegality of performance by Lessor, Lessee or both, any
action of any governmental authority, or any other cause whether similar or
dissimilar to the foregoing Lessor and Lessee 1ntend that the obligations of
Lessee hereunder shall be separate and i1ndependent covenants and agreements
and shall continue unaffected unless such obligations shall have been modified
or terminated pursuant to an express provision of this Sublease

(b) Lessee agrees to remain obligated under this Sublease 1in
accordance with its terms and to take no action to terminate, rescind or avoid
this Sublease, notwithstanding any bankruptcy, 1nsolvency, reorganization,
l1quidation, dissolution or other proceeding affecting Lessor or any assignee
of Lessor or any action with respect to this Sublease which may be taken by
any trustee, receiver or liguidator or by any court or any termination of the
Lease



(c) Lessee waives all rights which may now or hereafter be conferred
by law (1) to terminate this Sublease or any part thereof, or (11) to any
abatement, suspension, deferment or reduction of the Basic Rent, additional
rent or any other sums payable under this Sublease, except as otherwise
expressly provided herein

6 Taxes and Assessments, Compliance with Law

(a) Lessee shall pay (1) all taxes, assessments, levies, fees,
water and sewer rents and charges, and all other governmental charges, general
and special, ordinary and extraordinary, foreseen and unforeseen, which are,
at any time prior to or during the term hereof, 1mposed or levied upon or
assessed against (A) the Premises and/or the Equipment, (B) any Basic Rent,
additional rent or other sum payable hereunder or (C) this Sublease or the
leasehold estate hereby created, or which arise in respect of the operation,
possession or use of the Premises and/or the Equipment, (11) all gross
receipts or simlar taxes imposed or levied upon, assessed against or measured
by any Basic Rent, additional rent or other sum payable hereunder, (111) all
sales, use and similar taxes at any time levied, assessed or payable on
account of the acquisition, leasing or use of the Premises and/or the
Equipment and (1v) all charges for utilities serving the Premises Lessee
shall not be required to pay any franchise, estate, i1nheritance, transfer,
income or similar tax of Lessor (other than any tax referred to 1n clause (11)
above) unless such tax 1s 1mposed, levied or assessed 1n substitution for any
other tax, assessment, charge or levy that Lessee 15 reguired to pay pursuant
to this paragraph 6(a)> No tax shall be considered 1n substitution for
another tax, assessment, charge or levy that Lessee 15 reguired to pay
pursuant to this paragraph 6(a) unless such tax applies principally to
property, owners of property or income derived from property and then Lessee
shall be obligated to pay only so much of such tax as would be payable 1f the
Lessor's 1nterest 1n Premises and the Equipment were the sole assets of
lessor Lessee will furnish to Lessor, promptly after demand therefor, proof
of payment of all 1tems referred to above which are payable by Lessee If any
such assessment may legally be pai1d 1n 1nstallments, Lessee may pay such
assessment 1n installments, i1n such event, Lessee shall be 1i1able only for
those installments which become due and payable prior to or during the term
hereof

(b)Y Lessee shall comply with and cause the Premises and the
Equipment to comply with (1) the Lease, (11) all legal requirements applicable
to the Premises and the Equipment or the use thereof, and (111) all contracts
(including 1nsurance policies), agreements and restrictions applicable to the
Premises or the Equipment or the ownership, occupancy or use thereof,
including all such legal requirements, contracts, agreements and restrictions
which require structural, unforeseen or extraordinary changes to the
Improvements or the Equipment



7 Liens Lessee will promptly remove and discharge any charge,
lien, security 1nterest or encumbrance upon the Premises and/or the Equipment
or any Basic Rent, additional rent or other sum payable hereunder which arises
for any reason, 1ncluding all liens which arise out of the use, occupancy,
construction, repair or rebuilding of the Premises and/or the Equipment or by
reason of labor or materials furnished or claimed to have been furnished to
Lessee or for the Premises and/or the Equipment, but not i1ncluding the 1iens
and encumbrances set forth 1n Part II of Schedule A and any mortgage, charge,
11en, security 1interest or encumbrance created by Lessor without the prior
written consent of Lessee At the request of Lessee, Lessor shall join in, to
the extent of 1ts interest 1n the Premises, any (1) grant of easements and
other rights i1n the nature of easements, (11) release of existing easements or
other rights 1n the nature of easements which are for the benefi1t of the
Premises, (111) dedication or transfer of unimproved portions of the Premises
for road, highway or other public purposes, (1v) execution of petitions to
have the Premises annexed to any municipal corporation or utility district,
(v) execution of amendments to any covenants and restrictions affecting the
Premises, and (vi1) execution and delivery to any person of any instrument
appropriate to confirm or effect such grant, release, dedication or transfer,
but only upon delivery to Lessor of (x) a certificate of Lessee stating that
such grant, release, dedication, transfer, petition or amendment 1s not
detrimental to the proper conduct of the business of Lessee on the Premises,
the consideration, if any, being paid for such grant, release, dedication,
transfer, petition or amendment and that such grant, release, dedication,
transfer, petition or amendment does not materially 1mpair the use of the
Premises or reduce their value by more than the amount of such consideration,
{y) an acknowledgment by Lessee that Lessee remains obligated hereunder to the
same extent as 1f such grant, release, dedication, transfer, petition or
amendment had not been made, and (z) such other 1nstruments, certificates and
opinmions of counsel as Lessor may reasonably request Any such grant,
release, dedication, transfer, petition or amendment shall be at the sole cost
and expense of Lessee Lessor shall be entitled to receive any consideration
paid 1n connection with any such grant, release, dedication, transfer,
petition or amendment and the Basic Rent payable hereunder, amounts payable
upon the purchase of the Premises and the Equipment and amounts payable as
l1quidated damages pursuant to paragraph 17 shall not be reduced

8 Indemnmification Lessee shall pay, and shall protect, 1ndemnify
and save harmless Lessor, the Board, the Mortgagee, any owner of any of the
Seri1es A Bonds or the Series B Bond, and any partner, officer, director or
shareholder of any thereof (collectively, Indemnified Parties) from and
against, all lirabilities, losses, damages, costs, expenses (including
reasonable attorneys' fees and expenses), causes of action, suits, clamms,
demands or judgments of any nature to which any Indemnified Party 1s subject
solely because of Lessor's, the Board's, or the Mortgagee's interest i1n the
Premises and the Equipment or the Lease or this Sublease and arising from (1)
1nJury to or death of any person, or damage to or loss of property, on the
Premises or on adJoining sidewalks, streets or ways, or connected with the
use, condition or occupancy of any thereof, (11) any failure on the part of
Lessee to perform or observe the provisions of thi1s Sublease and (111) any




contest referred to n paragraph 16 and (1v) any negligence, tortious act or
violation of this Sublease on the part of any of 1ts agents, contractors,
sublessees, licensees or 1nvitees

9 Maintenance and Repair Disclaimer of Warranties Lessee w11l
maintain the Premises and the Equipment 1n good repair and condition, except
for ordinary wear and tear, and will make all structural and non-structural,
foreseen and unforeseen and ordinary and extraordinary changes and repairs
which may be required to keep the Premises and the Equipment 1n good repair
and condition Lessee will comply with such maintenance and repair standards
and procedures as are set forth i1n the manufacturer's manuals pertaining to
the Equipment and as otherwise necessary to maintain any manufacturer's
warranties with respect thereto So long as no event of default has occurred
and 1s continuing hereunder, Lessor hereby assigns to the Lessee any rights 1t
may have under any manufacturer's warranties relating to the Equipment, to
extent permitted by the terms of such warranties Lessor shall not be
required to maintain, repair or rebuild the Improvements or the Equipment or
to maintain the Premises, and Lessee waives the right to make repairs at the
expense of Lessor pursuant to any law at any time 1n effect

LESSEE ACKNOWLEDGES THAT THE EQUIPMENT IS OF THE TYPE, DESIGN, SIZE,
CAPACITY AND MANUFACTURE SELECTED BY LESSEE, THAT LESSOR IS NOT A MANUFACTURER
OR REPRESENTATIVE OF, OR MERCHANT OR DEALER IN, THE EQUIPMENT, THAT LESSOR
WILL NOT, AND HAS NO OBLIGATION TO, INSPECT THE EQUIPMENT PRIOR TO DELIVERY TO
LESSEE, AND THAT LESSOR HAS NOT MADE AND WILL NOT MAKE ANY REPRESENTATION,
WARRANTY OR COVENANT, EXPRESS OR IMPLIED, ON WHICH LESSEE MAY RELY, WITH
RESPECT TO (1) THE MERCHANTABILITY, FITNESS, SAFETY, CONDITION, QUALITY,
DURABILITY OR SUITABILITY FOR LESSEE'S PURPOSES OF THE EQUIPMENT IN ANY
RESPECT, (11) THE EQUIPMENT'S COMPLIANCE WITH ANY LAW, RULE, SPECIFICATION OR
CONTRACT PERTAINING THERETO, (111) PATENT INFRINGEMENT, (1v) LATENT DEFECTS,
OR (v) ANY OTHER REPRESENTATION, WARRANTY OR COVENANT, EXPRESS OR IMPLIED
LESSOR SHALL NOT BE LIABLE TO LESSEE FOR ANY LIABILITY, LOSS OR DAMAGE CAUSED
OR ALLEGED TO BE CAUSED DIRECTLY OR INDIRECTLY B8Y THE EQUIPMENT OR BY ANY
INADEQUACY THEREOF OR DEFICIENCY OR DEFECT THEREIN, WHETHER DIRECT, INDIRECT,
EXEMPLARY OR PUNITIVE, WHETHER OR NOT LESSOR HAS BEEN ADVISED OF THE
POSSIBILITY OF SUCH DAMAGES

10 Alterations (a) So long as no event of default has occurred
and 1s continuing hereunder Lessee may, at 1ts expense, make additions and
alterations to the Improvements and/or the Equipment, construct additional
Improvements and make substitutions and replacements for the Improvements
and/or the Equipment, provided that (1) the fair market value of the Premises
and/or the Equipment, as the case may be, shall not be materially lessened
thereby, (i1) such work shall be expeditiously completed 1n a good and
workmanlike manner and 1n compltance with all applicable legal requirements
and the requirements of any insurance policy required to be maintained by
Lessee hereunder, and (111) no Improvements shall be demolished unless Lessee
shall have first furnished Lessor with such surety bonds or other security
acceptable to Lessor as shall be reasonably necessary to assure rebuilding of
such Improvements Lessee shall provide Lessor with plans and specifications



for any alterations (herein "Substantial Alterations™) which have a projected
cost of $250,000 or greater Subject to the provisions of Section 10(d)
hereof, all such additions, alterations, additional Improvements,
substitutions and replacements shail be and remain part of the realty and/or
the Equipment, as the case may be, and the property of Lessor and shall be
subject to thi1s Sublease

In the case of any alterations or additions to the Equipment which
are not readily re@essble without causing materral damage to the Equipment,
Lessee may not make such alteration or addition unless (1) such alteration or
addition will not cause such Equipment to become limited use property within
the meaning of Revenue Procedure 76-30, or materially alter or reduce 1ts
general usefulness, and (11) such alteration or addition satisfies the
conditions of Section 4(4) 03(B) of Revenue Procedure 75-21, as amended by
Revenue Procedure 79-48, and 1s described 1n subparagraph (1) or (11) of
Section 4(4) 03(C) of Revenue Procedure 75-21 Lessee may make readily
removable alteration or addition to the Equipment, 1f such alteration or
addition 1s readily removable without causing material damage to the Equipment
or 1mpairing the value, utility or condition which such Equipment would have
had 1f such alteration or addition had not been so affixed or installed

(b) Lessee may request (a Lessee's Request) that Lessor pay or cause
to be paid to Lessee costs and expenses that Lessee has i1ncurred or 1ntends to
1ncur for any Substantial Alterations Said costs and expenses are herein
called the Reimbursable Expenses Reimbursable Expenses may include (1) the
actual cost of the additions, alterations, replacements or substitutions for
the Equipment, buildings, i1mprovements (incliuding si1te 1mprovements, storm
drains, offsite road construction and utilities), adjacent land for roads
dedicated or to be dedicated to municipalities, and, with respect to the
Premises, such personal property as, 1n the opinion of Lessee, has been
incorporated into the burlding and constitutes real property under the law of
the state where the Premises are located, provided, however, the cost of any
Substantial Alterations shall constitute Reimbursable Expenses only to the
extent that such costs result 1n an increase 1n the fair market value of the
Equipment at least equal to such costs, (11) costs and expenses of acquisition
of easements and rights in the nature of easements necessary to the operation
of the Premises and of acquisition of any interest constituting a portion of
Lessor's 1nterest i1n the Substantial Alterations, (111) all fees and expenses
1incurred 1n connection with the placement, i1ssuance and sale of the
Indebtedness (as defined in paragraph 10(c)(11)), (1v) survey costs, transfer
fees, taxes and expenses, title insurance premiums and recording fees, taxes
and expenses all incurred with respect to such Substantial Alterations, (v)
interest, real estate taxes and insurance premiums, itncurred 1n connection
with and prior to completion of any such Substantial Alterations, and (v1)
fees and disbursements of architects, engineers, surveyors and counsel
(including the Mortgagee's counsel) 1ncurred 1n connection with such
Substanttal Alterations Lessee may make any such request only 1f (1) the
construction or acquisition of the Substantial Alterations 1s completed or

Lessee's Request 1s made not more than two years after the completion of such
construction or acquisition, (11) the amount of the Reimbursable Expenses



equals or exceeds $250,000, and (111) Lessee was not required to make such
Substanti1al Alterations pursuant to any provision of this Sublease Each
Lessee's Request shall describe the Substantial Alterations and shall be
accompanied by (A) architects' drawings and specifications of the Substantial
Alterations to the extent such Substantial Alterations relate to the Premises,
(B) 11nvoices and/or purchase orders with respect to any Substantial
Alterations relating to the Equipment (C) a certificate of Lessee (1) setting
forth 1n reasonable detail the amount and character of the Reimbursable
Expenses referred to 1n such Request, (11) stating that the acquisition or
construction of the Substantial Alterations has been or will be completed 1n
accordance with paragraph 10(a) and this paragraph 10{b), <(111) specifying the
dates on which such acquisition or construction was or will be completed, and
(1v) stating that Lessee has not previously been reimbursed by Lessor for such
Rewmbursable Expenses and that such Reimbursable Expenses are reimbursable
hereunder 1n the amount requested

(¢) Lessor, 1in 1ts sole discretion, may determine whether or not to
pay such Reimbursable Expenses If Lessor shall determine to pay such
Reimbursable Expenses, Lessor and Lessee shall negotiate 1n good faith as to
terms and conditions of such payment, but no such payment shall be made unless
the following conditions have been satisfied on or prior to 180 days after
receipt of such Lessee's Request

(1) A1l of the conditions of paragraph 10(b) shall have
been satisfied,

(11) A1l of the conditions of the Lease relating to the
financing of such Substantial Alterations shall have
been satisfied and such Substantial Alterations shall
have become part of the leased estate under the Lease,

(111) The Board shall have 1ssued 1ndebtedness (the
Indebtedness) to obtain funds to make such payment to
Lessee, the original principal amount of the
Indebtedness shall have been not more than the amount
of such Reimbursable Expenses and the proceeds of the
Indebtedness actually received by the Board shall have
been not less than the amount of such Reimbursable
Expenses,

(1v) Lessor and Lessee shall have duly authorized, executed
and delivered a supplement (the Sublease Supplement)
to this Sublease, 1n form and substance satisfactory
to the Mortgagee, 1f any, which shall (A) increase
each 1nstalment of Basic Rent required to be made
during the remainder of the Primary Term by an amount
which shall be at least sufficient to make each
payment, when due, of principal of, and interest on,
the Indebtedness, (B) i1ncrease the purchase prices set
forth 1n Schedule C by amounts which shall at all



(v)

(v1)

(vit)

{(vi11)

(1x)

(x)

times during the remainder of the Primary Term be at
least sufficient to prepay the then outstanding
principal amount of the Indebtedness, together with
all accrued 1nterest thereon, and (C) make such other
changes, 1f any, as shall be necessary or appropriate
by reason of the transactions contemplated by this
paragraph 10,

Lessee shall have delivered to such Mortgagee an
endorsement to any mortgage title insurance policy
theretofore delivered to such Mortgagee with respect
to the Premises, i1ncreasing the net amount of such
mortgage title insurance by an amount equal to that
portion of the Indebtedness relating to the Premises
and 1nsuring the first lien of the Mortgage as of the
date of such payment to Lessee,

Lessor and the Board shall have duly authorized,
executed and delivered a supplement to the Lease, 1n
form and substance satisfactory to the Mortgagee and
Lessor and Lessee shall have duly authorized, executed
and delivered a supplement to the Tax Indemmity
Agreement,

Guarantor shall have duly authorized, executed and
delivered a supplement to the Sublease Guaranty, 1n
form and substance satisfactory to the Lessor and the
Mortgagee and a supplement to the Tax Indemnity
Guaranty in form and substance satisfactory to Lessor,

To the extent that such Substantial Alterations relate
to the Premises, Lessee shall have delivered to such
Mortgagee a survey of the Premises, dated within 90
days of such payment to Lessee and satisfactory in
form and substance to such Mortgagee,

Lessee shall have delivered to such Mortgagee an
appraisal of such additions, alterations or additional
Improvements by an appraiser reasonably satisfactory
to Mortgagee,

Lessor and such Mortgagee shall have received such
additional documents, assurances, supplements
(including without Iimitation supplements to any
assignment of the Lease or the Sublease), certificates
and opinions as Lessor may reasonably request to
enable Lessor through the Board to finance the cost of
such Reimbursable Expenses by the 1ssuance by the
Board of the Indebtedness, including, without



Timitation, current cost certifications 1n reasonable
detail and confirmations of assignments of the
Sublease as supplemented by the Sublease Supplement,
and

(x1) Lessor shall have determined that the Substantial
Alterations will not detract from the value or 1mparr
the use of the Premises and/or Equipment, as the case
may be

If Lessor shall have agreed to pay such Reimbursable Expenses and all the
conditions as set forth above shall have been satisfied, such amounts shall be
payable to Lessee only upon the completion of the acgquisition or construction
of the Substantial Alterations to which such Reimbursable Expenses shall
relate

(d) If Lessor has not paid or agreed to pay (within 90 days after
receiving a Lessee's Request therefor) any Reimbursable Expenses of $250,000
or more relating to any Substantial Alterations relating to the Premises
constructed on any portion of the Premises which Lessor has a right to
purchase under the Lease that are, prior to such construction, unimproved or
do not have any major structure thereon (herein called the Unimproved Land),
then Lessee shall have the right to require Lessor to purchase on any Payment
Date from the Board the Unimproved Land and sell the Unimproved Land to Lessee
upon 90 days' notice to Lessor, provided that upon the purchase by Lessee of
such Unimproved Land, the remainder of the Premises would then (1) constitute
an 1ntegrated economic unit with adequate parking and capable of operating on
a stand-alone basis, (2) be a contiguous parcel of land, without gap or
hiatus, (3) have access to and from public highways or roads, (4) be a
separate tax parcel for real estate taxation purposes, and (5) not be 1n
violation of any law, ordinance, rule or regulation or any restrictive
covenant or other agreement applicable thereto, and provided, further, that
the fair market value of the remainder of the Premises would not thereby be
reduced by an amount greater than the fair market value for such Unimproved
Land (exclusive of the amount referred to 1n clause (11) below) The purchase
price for such Unimproved Land payable by Lessee to Lessor hereunder shail be
an amount equal to the area of such Unimproved Land multiplied by the per
square foot cost set forth 1n Schedule B On the date for such purchase,
Lessor shall transfer and convey the Unimproved Land to Lessee or its designee
pursuant to and 1n compliance with paragraph 14, against payment by Lessee of
the purchase price thereof determined as provided above 1n this paragraph
10(d) Lessee agrees that, 1n the event of such purchase, no improvements
w11l be undertaken upon such Unimproved Land which would reduce the value of
the remainder of the Premises If Lessee purchases any Unimproved Land, (1)
Lessor's Cost set forth 1n Schedule B shall be reduced by the amount of such
purchase price, (i1) each 1nstaliment of Basic Rent payable on and after the
first Payment Date occurring three months or more after such purchase shall be
reduced by an amount equal to the product of (x) such installiment of Basic
Rent and (y) a fraction, the numerator of which shall be the amount of such
purchase price and the denominator of which shall be Lessor's Cost prior to
the reduction thereof referred to 1n clause (i) above and (111) the purchase
prices shown on Schedule C and Schedule D payable on and after the first
Payment Date occurring three months or more after such purchase shall be
reduced by an amount equal to the product of (x) the respective purchase price
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set forth on schedule € or Schedule D and {(y) a fraction, the numerator of
which shall be the amount of the purchase price for such Unimproved Land and
the denominator of which shall be such respective purchase price shown on
Schedule C or Schedule D

(e) Lessor shall 1ncur no liabili1ty by reason of its 1nability to
finance any Reimbursable Expenses, and, except as modified pursuant to
paragraph 10(c), this Sublease shall continue 1n full effect notwithstanding
such 1nability

(f) In addition to the Equipment, Lessee may place upon the Premises
any inventory, trade fixtures, machinery or equipment belonging to Lessee or
third parties (herein called Lessee's Equipment) and may remove the same at
any time during the term of this Sublease Lessor hereby acknowledges that
the Lessee's Equipment 1s personal property and, to the extent not part of the
Equipment, not the property of Lessor, and hereby releases any claim of Lessor
to such Lessee's Equipment Lessor and Lessee hereby agree that the owner of
such Lessee's Equipment shall have the right to enter upon the Premises at
reasonable times to effect the removal of such Lessee's Equipment, provided
such owner shall repair any damage to the Premises caused by such removal at
1ts own expense Lessee shall repair or cause to be repaired any damage to
the Premises caused by such removal by Lessee or any other person

1 Condemnation and Casualty

(a) Lessee hereby i1rrevocably assigns to Lessor any award,
compensation or insurance payment to which Lessee may become entitled by
reason of 1ts interest i1n the Premises and/or the Equipment (1) 1f the
Premises and/or the Equipment are damaged or destroyed by fire or other
casualty (Casualty) or (11) 1f the use, occupancy or title of the Premises
and/or the Equipment or any part thereof 1s taken, reguisitioned or sold in,
by or on account of any actual or threatened eminent domain proceeding or
other action by any person having the power of eminent domain (Condemnation)
Lessee 15 hereby authorized and empowered 1n the name and on behalf of Lessor
to appear 1n any such proceeding or action, to negotiate, prosecute and adjust
any claim for any award, compensation or insurance payment on account of any
such damage, destruction, taking, requisition or sale, and to collect any such
award, compensation or insurance payment Lessor shall be entitled to
participate 1n any such proceeding, action, negotiation, prosecution or
adjustment A1l amounts paid 1n connection with any such damage, destruction,
taking, requisition or sale shall be applied pursuant to this paragraph 11,
and all such amounts (minus the expense of collecting such amounts) are herein
called the Net Proceeds Lessee shall take all appropriate action 1n
connection with each such proceeding, action, negotiation, prosecution and
adjustment and shall pay all expenses thereof provided, that Lessee shall be
reimbursed for such expenses from proceeds collected as a result thereof

(b) If, during the last ten years of the Primary Term or during any
Extended Term, an occurrence of the character referred to in clause (i) of
paragraph 11(a) shall affect all of the Premises and the Equipment or more
than fifty percent (50%) of the floor space within the Premises shall be
damaged or destroyed, then Lessee may, not later than 30 days after such
occurrence, deliver to Lessor (A) notice of 1ts 1ntention to terminate this
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Sublease on the next Payment Date (the Termination Date) which occurs not less
than 30 days after the delivery of such notice, and (B) a certificate of
Lessee describing the event giving rise to such termination and certifying
that 1ts board of directors, or an executive committee thereof, has determined
that as a result of such event 1t would be uneconomic to rebuild or restore
the Premises and/or the Equipment for continued use and occupancy 1n Lessee's
business If the Termination Date occurs during the Primary Term such notice
shall be accompanied by an 1rrevocable offer by Lessee to purchase any
remaining portion of the Premises, the Equipment, and the Net Proceeds, 1f
any, payable 1n connection with such occurrence (or the right to receive the
same when made, 1f payment thereof has not yet been made) on the Termination
Date, at prices for the Premises and the Equipment determined i1n accordance
with Schedule C If either (1) Lessor shall reject such offer by notice given
to Lessee not later than the 20th day prior to the Termination Date or (2) the
Termination Date occurs during an Extended Term, this Sublease shall terminate
on the Termination Date except with respect to obligations and liabilities of
Lessee hereunder, actual or contingent, which have arisen on or prior to the
Termination Date, upon payment by Lessee of all Basic Rent, additional rent
and other sums then due and payable hereunder to and i1ncluding the Termination
Date, and the Net Proceeds shall belong to Lessor So long as the Series A
Bonds shall remain outstanding no rejection by Lessor shall be effective
hereunder without Mortgagee's written consent Unless Lessor shall have
rejected such offer 1n accordance with this paragraph, Lessor shall be
conclusively presumed to have accepted such offer, and, on the Termination
Date, shall convey the remaining portion of the Premises, 1f any, and the
Equipment to Lessee or 1ts designee and shall assign to Lessee or 1ts designee
all 1ts interest 1n the Net Proceeds, pursuant to and upon compliance with
paragraph 14

(c) 1If an occurrence of the character referred to in clause (11) of
paragraph 11(a) shall affect all or a substantial portion of the Premises with
the result that rebuilding or restoring the Premises for continued use and
occupancy 1n Lessee's business would be uneconomic, then Lessee may, not later
than 60 days after such occurrence, deliver to Lessor (A) notice of its
intention to terminate this Sublease on the next Payment Date (the Termination
Date) which occurs not less than 60 days after the delivery of such notice,
and (B) a certificate of Lessee describing the event giving rise to such
termination and certifying that 1ts board of directors or an executive
committee thereof has determined that as a result of such event 1t would be
uneconomi¢c to rebuild or restore the Premises for continued use and occupancy
in Lessee's business Such notice shall be accompanied by an 1rrevocable
offer by Lessee to purchase any remaining portion of the Premises, the
Equipment and the Net Proceeds, 1f any, payable 1n connection with such
occurrence (or the right to receive the same when made, 1f payment thereof has
not yet been made) on the Termination Date, at prices for the Premises and the
Equipment determined 1n accordance with Schedule C If either (1) Lessor
shall reject such offer by notice given to Lessee not later than the 20th day
prior to the Termination Date or (2) the Termination Date occurs during an
Extended Term, this Sublease shall terminate on the Termination Date except
with respect to obligations and li1abili1ties of Lessee hereunder, actual or
contingent, which have arisen on or prior to the Termination Date, upon
payment by Lessee of all Basic Rent, additional rent and other sums then due
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and payable hereunder to and including the Termination Date, and the Net
Proceeds shall belong to Lessor So long as the Series A Bonds shall remain
outstanding no rejection hereunder shall be effective without the Mortgagee's
prior written consent Unless Lessor shall have rejected such offer 1in
accordance with this paragraph, Lessor shall be conclusively presumed to have
accepted such offer, and, on the Termination Date, shall convey the remaining
portion of the Premises, 1f any, and the Equipment to Lessee or i1ts designee
and shall assign to Lessee or 1ts designee all 1ts interest in the Net
Proceeds, pursuant to and upon compliance with paragraph 14

(d> If, after an occurrence of the character referred to 1n clause
(1) or (11) of paragraph 11(a), Lessee shall not have given notice of 1ts
intention to terminate this Sublease as permitted by paragraphs (b) or (c¢)
above, then this Sublease shall continue in full effect, and Lessee shall
repair any damage to the Premises and/or Equipment caused by such event 1n
conformity with the requirements of paragraph 10(a) so as to restore the
Premises and/or the Equipment (as nearly as practicable) to the condition and
fair market value thereof 1mmediately prior to such occurrence Lessee shall
be entitled to receive the Net Proceeds payable 1n connection with such
occurrence, but, 1f such Net Proceeds shall exceed $500,000, only against
certificates of Lessee delivered to Lessor from time to time as such work of
repair progresses, each such certificate describing the work of repair for
which Lessee 1s requesting payment and the cost 1ncurred by Lessee 1in
connection therewith and stating that Lessee has not theretofore received
payment for such work Lessee will receive, within 10 days after delivery of
each such required certificate, the amount of the costs certified by Lessee 1n
such certificate, provided that the aggregate of such payments shall in no
event exceed the Net Proceeds If any Net Proceeds remain after final payment
has been made for such work, such amount wi1ll be paid to Lessee within 10 days
after such final payment and Basic Rent and other sums payable pursuant to
this Subliease shall continue unabated In the event of any temporary
requisition (for a period not to exceed 365 days), this Sublease shall remain
1n full effect for the remainder of the term hereof and Lessee shall be
entitled to receive the entire Net Proceeds payable during the remainder of
the term hereof by reason of such requisition If the cost of any repairs
required to be made by Lessee pursuant to this paragraph 11(d) shall exceed
the amount of such Net Proceeds, the deficiency shall be paid by Lessee

12 Insurance

(a) Lessee wi1ll maintain insurance with respect to the Premises and
the Equipment of the following character

(1) Insurance against loss by fire, lightning and other
risks from time to time 1nciuded under "extended
coverage” policies, 1n amounts sufficient to prevent
Lessor or Lessee from becoming a co-insurer of any
loss but 1n any event 1n amounts not less than the
greater of (A) 100% of the actual replacement value of
the Improvements, exclusive of foundations,
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excavations, footings and paving, and 100% of the
actual replacement value of the Equipment and (B) the
applicable amounts payable from time to time pursuant
to Schedule C hereto,

(11) Comprehensive public liabi1li1ty 1nsurance against
claims for bodi1ly 1njury, death or property damage
occurring on, 1n or about the Premises and adjoining
streets and sidewalks and against claims for bodily
injury, death or property damage resulting from the
use and operation of the Equipment, with a combined
single Timit not less than $10,000,000,

(111) MWorker's compensation i1nsurance to the extent required
by the law of the state 1n which the Premises are
located and to the extent necessary to protect Lessor
and the Premises and Equipment against workmen's
compensation claims, or 1n lieu of such i1nsurance, a
program of self-insurance complying with the rules and
regulations of the appropriate agency of the State in
which the Premises are located, and

(1v) Such other 1insurance, 1n such amounts and against such
risks, as 1s commonly obtatned i1n the case of property
similar 1n use to the Premises and Equipment and
located 1n the state 1n which the Premises are located

A1l such 1nsurance shall be written by companmies of nationally
recognized financial standing legally qualified to 1ssue such 1nsurance, and
shall name as 1nsured parties Lessor and Lessee as their interests may
appear The Mortgagee and the Board shall be named as additional insureds
with respect to any public liability policies

(b) Every such policy (other than any general public Ti1ability or
workmen's compensation policy) shall bear a first mortgagee endorsement 1in
favor of the Mortgagee or any successor mortgagee or beneficiary under any
instrument creating a first lien on Lessor'‘s 1nterest in the Premises, and any
loss under any such policy shall be payable to the Mortgagee to be held and
applied pursuant to paragraph 11(d) Every policy referred to i1n paragraph
12¢a) shall provide that 1t will not be cancelled except after 30 days'
written notice to Lessor and the Mortgagee and that 1t shall not be
invalidated by any act or neglect of Lessor or Lessee, nor by occupancy of the
Premises, nor by use of the Premises and/or the Equipment for purposes more
hazardous than permitted by such policy, nor by any foreclosure or other
proceedings relating to the Premises and/or the Equipment, nor by change 1n
title to the Premises and/or Equipment

14



(c) Lessee shall deliver to Lessor and the Mortgagee original or
duplicate policies or certificates of insurers, satisfactory to Lessor and the
Mortgagee, evidencing the existence of all 1nsurance which 15 required to be
maintained by Lessee hereunder, such delivery to be made (1) promptly after
the execution and delivery hereof, (11) within 30 days after the end of each
annual period hereunder, and (111) within 30 days prior to the expiration of
any such insurance Lessee shall not obtain or carry separate 1nsurance
concurrent 1n form or contributing 1n the event of loss with that required by
this paragraph 12 unless Lessor and the Mortgagee are named as 1nsured parties
therein, with loss payable as provided herein Lessee shall immediately
noti1fy Lessor whenever any such separate i1nsurance 1s obtained and shall
deliver to Lessor and the Mortgagee the policies or certificates evidencing
the same Any 1nsurance required hereunder may be provided under blanket
policies with deductible provisions not to exceed $1,000,000

13  Uneconomic Use, Purchase Options, Rejectible Offer

(a) If, after the expiration of the fifteenth year of the Primary
Term, the Premises shall have become uneconomic or unsuttable for continued
use and occupancy 1n Lessee's business and Lessee has discontinued use thereof
or decided to discontinue use thereof, then Lessee may give notice to Lessor
of 1ts intention to terminate this Sublease on the next Payment Date (the
Termination Date) during the Primary Term relating to the Premises which
occurs not less than 90 days after the giving of such notice  Such notice
shall include (1) an 1rrevocable offer by Lessee to purchase the Premises and
the Equipment (to the extent 1t remains subject to thi1s Lease) on the
Termination Date at prices for the Premises and the Equipment determined 1n
accordance with Schedule D plus an amount equal to the then Appiicable Premium
(as defined 1n the Mortgage), and to simultaneously sell such Premises and
Equipment to a non-related third party purchaser and (11) a certificate of
Lessee that 1ts board of directors or an executive committee thereof has
determined that the Premises are uneconomic or unsuitable for continued use
and occupancy 1n Lessee's business and that Lessee has discontinued use
thereof or will discontinue use thereof, that simultaneously with the purchase
thereof from Lessor, Lessee will sell the Premises and the Equipment to a
non-related third party purchaser, and that within 90 days of the Termination
Date, Lessee will cease to use and occupy the Premises for a period of at
Teast five years from the expiration of such ninety day period If Lessor
shall reject such offer by notice given to Lessee not later than the 30th day
prior to the Termination Date, this Sublease shall terminate on the
Termination Date, except with respect to obligations and liabitities of Lessee
hereunder, actual or contingent, which have arisen on or prior to the
Termination Date, upon payment by Lessee of all Basic Rent, additional rent
and other sums then due and payable hereunder to and including the Termination
Date Unless Lessor shall have rejected such offer 1n accordance with this
paragraph, Lessor shall be conclusively presumed to have accepted such offer,
and, on the Termination Date, Lessor shall convey the Premises and the
Equipment to the non-related third party purchaser as designated by Lessee
pursuant to and upon compliance with paragraph 14  Within 90 days of the
Termination Date, Lessee shall cease to use and occupy the Premises for a
period of at least five years from expiration of such ninety day period the
agreement contained 1n the preceding sentence shall survive any termination of
th1s Sublease pursuant to this paragraph 13(a)



(b) If Lessee 1s not at the time 1n default hereunder, Lessee shall
have the option to purchase the Premises and the Equipment on the last day of
the Primary Term or upon the last day of any of the Extended Terms, upon 180
days' prior notice to Lessor, at a price equal to the fair market value of the
Premises and the Equipment, as the case may be, taking i1nto consideration
Lessee's continuing rights and obligations under the Sublease, such value to
be as determined by Lessor and Lessee, or, 1f Lessor and Lessee fail to agree
within sixty (60) days after receipt of Lessee's notice, as determined by
appraisers selected 1n the following manner Lessor and Lessee shall each
appoint an appraiser, and the fair market value shall be as determined by the
two appraisers so appointed If the fair market value as determined by each
of the appraisers varies by less than five percent (5%), fair market value
shall be the average of such appraisals If fair market value as determined
by such appraisers shall vary by five percent (5%) or more, fair market value
shall be determined by a third appraiser selected by the two appraisers
appointed by the parties hereto Fair market value as determined by such
third appraiser shall not be higher than the higher fair market value
determined by the two appraisers or lower than the lower fair market value
determined by the two appraisers All appraisers with respect to the Premises
shall be members 1n good standing of the American Institute of Real Estate
Appraisers or any organization succeeding thereto Each party shall bear the
cost of the appraiser selected by 1t and shail share equally the cost of the
third appraiser On such date of purchase, Lessor shall convey the Premises
and the Equipment to Lessee or 1ts designee pursuant to and upon compliance
with paragraph 14

(c) In the event that either (1) the consolidated net worth of
Guarantor and 1ts consolidated subsidiaries as determined in accordance with
generally accepted accounting principles has fallen below $375,000,000 or (11)
the sum of the consolidated Tong~term debt of the Guarantor and 1ts
consolidated subsidiaries plus capital leases of Guarantor and 1ts
consolidated subsidiaries exceeds 70% of the sum of the consolidated long-term
debt of Guarantor and its consolidated subsidiaries, the consolidated capital
leases of Guarantor and 1ts consolidated subsidiaries, and the consolidated
net worth of Guarantor and 1ts consolidated subsidiaries, all as determined 1n
accordance with generally accepted accounting principles, then upon notice
from Lessor to Lessee, Lessee shall have the right to make an offer to
purchase the Premises and the Equipment by written notice delivered by Lessee
to Lessor by not later than the 90th day following the date of receipt by
Lessee of such notice from Lessor If Lessee shall not make such written
offer to purchase within such ninety day period, then the event described in
the first sentence hereof shall constitute an Event of Default hereunder
immediately upon the expiration of such ninety day period Upon the receipt
of any such written offer, Lessor shall have thirty (30) days to noti1fy Lessee
whether 1t will accept or reject such offer If Lessor shall reject such
offer, then this Sublease shall continue 1n full force and effect, provided,
however, Lessor shall have the right to give Lessee subsequent notices with

respect to the events described 1n the first sentence hereof so long as the
conditions described therein shall continue to exist notwithstanding any
failure to make or reject any such offer
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If Lessor shall accept such offer then the Lessee shall purchase the
Premises as described hereinafter The price at which Lessee must purchase
the Premises and the Equipment shall be equal to the greater of the purchase
price for the Premises and Equipment determined 1n accordance with Schedule C
or the fair market value of the Premises and Equipment, taking into
consideration Lessee's continuing rights and obligations under the Lease, such
value to be as determined by Lessor and Lessee If Lessor and Lessee fail to
agree within sixty (60) days after receipt of Lessee's notice, such value
shall be as determined by appraisers selected 1n the following manner Lessor
and Lessee shall each appoint an appraiser, and the fair market value shall be
as determined by the two appraisers so appointed If the fair market value as
determined by each of the appraisers varies by less than five percent (5%)
fair market value shall be the average of such appraisals If fair market
value as determined by ei1ther appraiser shall exceed by more than five percent
(5%) the fair market value determined by the other appraiser, fair market
value shall be determined by a third appraiser selected by the two appraisers
appointed by the parties hereto Fair market value as determined by such
third appraiser shall not be higher than the higher fair market value
determined by the two appraisers or lower than the lower fair market value
determined by the two appraisers All appraisers with respect to the Premises
shall be members 1n good standing of the American Institute of Real Estate
Appraisers or any organization succeeding thereto Each party shall bear the
cost of the appraiser selected by 1t and shall share equally the cost of the
third appraiser On the date of purchase, Lessor shall convey the Premises
and the Equipment to Lessee or 1ts designee pursuant to and upon compliance
with paragraph 14

14 Procedure Upon Purchase

(a) If the Premises and/or the Equipment or a portion thereof are
conveyed to Lessee or 1ts designee pursuant to this Sublease, Lessor shall
convey title thereto at least as good as that which existed on the date of the
commencement of the term hereof, and Lessee or 1ts designee shall accept such
title, subject to all charges, liens, security 1nterests and encumbrances
affecting the Premises and/or the Equipment or the portion thereof and all
applicable legal requirements, but free of the lien of the Mortgage and
Subordinated Mortgage and charges, liens, security interests and encumbranhces
resulting from acts of Lessor taken without the prior written consent of
Lessee Upon the conveyance of the Premises and the Equipment to Lessee
pursuant to the terms hereof, Lessor shall convey to Lessee all of 1ts right,
title and interest under the Lease, including any rights 1t shall have to
purchase the Premises and/or Equipment from the Board under the Lease

(b) Upon the date fixed for any conveyance of the Premises and/or
the Equipment or a portion thereof pursuant to this Sublease, Lessee shall pay
to Lessor the purchase price therefor specified herein, together with all
Basic Rent, additicnal rent and other sums then due and payable hereunder to
and 1ncluding such date of conveyance, and Lessor shall deliver to Lessee a
deed to the Premises (1f only a portion of the premises ts being purchased
hereunder, the deed shall be only for such portion), a bill of sale to the
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Equipment or such portion purchased hereunder and any other instruments
necessary to assign any other property then required to be assigned by Lessor
pursuant hereto Lessee shall pay all charges 1ncident to each such
conveyance and assignment, 1ncluding counsel fees, escrow fees, recording
fees, title 1nsurance premiums and all appiicable taxes (other than any income
or franchise taxes of Lessor) which may be i1mposed by reason of such
conveyance and assignment and the delivery of said deed and other

instruments  Upon the completion of such conveyance but not prior thereto
(whether or not any delay or failure 1n completion of such conveyance shall be
the fault of Lessor), this Sublease shall terminate as to the portion of the
Premises and/or Equipment so conveyed, except with respect to obligations and
T1abilit1es of Lessee hereunder, actual or contingent, which have arisen on or
prior to such date of conveyance

15 Assignment and Subletting Lessee may sublet the Premises and
the Equipment 1n whole or 1n part, provided that each sublease shall expressly
be made subordinate to the Lease and thi1s Sublease and subject to the
provisions hereof and any such sublease shall be upon such terms and
conditions reasonably satisfactory to Lessor and Lessee Lessor's consent to
any such proposed terms and conditions shall not be unreasonably withheld No
such sublease shall modify or Timit any right or power of Lessor hereunder or
affect or reduce any obligation of Lessee hereunder, and all such obligations
shall continue 1n full effect as obligations of a principal, and not of a
guarantor or surety, as though no subletting had been made Neither this
Sublease nor the term hereby demised shall be assigned or mortgaged by Lessee,
nor shall Lessee mortgage create a security interest in or pledge 1ts
interests 1n a sublease of the Premises or the Equipment or the rentals
payable thereunder Any such assignment, mortgage or pledge, and any sublease
made otherwise than as permitted by this paragraph 15, shall be void Lessee
shall, within 30 days after the execution of any such sublease, deliver a
conformed copy thereof to Lessor

16 Permitted Contests lLessee shall not be required, nor shall
Lessor have the right, to pay, discharge or remove any tax, assessment, levy,
fee, rent, charge, lien or encumbrance, or to comply with any legal
requirement applicable to the Premises and/or the Equipment or the use
thereof, so long as Lessee shall contest the existence, amount or validity
thereof by appropriate proceedings which shall prevent the collection of or
other realization upon the tax, assessment, levy, fee, rent, charge, lien or
encumbrance so contested, and the sale, forfeiture or loss of the Premises
and/or the Equipment or any Basic Rent or any additional rent to satisfy the
same, and which shall not affect the payment of any Basic Rent or any
additional rent, provided that such contest shall not subject Lessor to the
risk of any criminal liability or material civil Tiability Lessee shall give
such reasonable security as may be demanded by Lessor to insure payment of
such tax, assessment, levy, fee, rent, charge, lien or encumbrance, to comply
with any legal requirement applicable to the Premises and/or the Equipment or
the use thereof and to prevent any sale or forfeiture of the Premises and/or
the Equipment by reason of such non-payment or non-compliance
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17 Conditional Limitations, Default Provision

(a) Any of the following occurrences or acts shall constitute an
event of default under this Sublease

(j) 1f Lessee shall (1) fail to pay any Basic Rent,
additional rent or other sum required to be paid by
Lessee hereunder and such failure shall continue for
ten days after Lessor shall give written notice to
Lessee of such failure, provided, however, no more
than one notice within any twelve month period during
the Primary Term shall be required for any such
fatlure which has continued for ten days after the
date such payment shall have been due and payable, or
(2) fai1l to observe or perform any other provision
hereof or 1n any agreement or certificate furnished to
Lessor, any assignee of Lessor hereunder, or any
Mortgagee 1n connection herewith and such failure
shall continue for 30 days after Lessor shall give
notice to Lessee of such failure (provided, that 1in
the case of any such failure which cannot be cured
solely by the payment of money and cannot with
dili1gence be cured within such 30 day period, 1f
Lessee shall commence promptly to cure the same and
thereafter prosecute the curing thereof with
diligence, the time within which such failure may be
cured shall be extended for such period as 1s
necessary to complete the curing thereof with
diligence) but 1n no event shall such time be extended
for a period longer than six (6) months, or

(11) 1f Lessee or the Guarantor shall file a petition
commencing a voluntary case under any federal
bankruptcy or similar law or for reorganization or for
an arrangement pursuant to any state bankruptcy law or
any similar federal or state law, or shall be
adjudicated a debtor or a bankrupt under any federal
or state bankruptcy law or become insolvent or shall
make an assignment for the benefit of creditors or
shall admit 1n writing 1ts 1nabriity to pay or shall
not pay 1ts debts generally as they become due, or 1f
an involuntary case against Lessee or Guarantor as
debtor 1s commenced by a petition for reorganization
or liquidation under any federal bankruptcy or similar
law or 1f a petition or answer proposing the
adjudication of Lessee or Guarantor as a bankrupt or
1ts reorganization pursuant to any state bankruptcy
law or any similar state Taw shali be filed 1n any
court and Lessee shall consent to or acquiesce 1n the
f1ling thereof or such case, petition or answer shall
not be dismissed, discharged or denied within 60 days
after the filing thereof, or
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{(111)

Qv)

(v

1f a custodian for purposes of any federal bankruptcy
statute of substantially all Lessee's or Guarantor's
assets 15 appointed or otherwise takes possession
thereof or 1f a receiver, United States trustee,
trustee or liquidator of Lessee or Guarantor or of all
or substantially all of the assets of Lessee or of the
Premises or of the Equipment or Lessee's or
Guarantor's estate therein shall be appointed 1n any
proceeding brought by Lessee or Guarantor, or 1f any
such receiver, Uni1ted States trustee, trustee or
11quidator shall be appointed i1n any proceeding
brought against Lessee and shall not be discharged
within 60 days after such appointment, or 1f Lessee or
Guarantor shall consent to or acquiesce in such
appointment, or

1f the Premises shall have been left unattended and
without maintenance for a period of 30 days (provided,
the Premises shall not be deemed to have been left
unattended and without maintenance so long as the
Premises are maintained 1n accordance with this
Sublease and there are security quards on the
Premises, even though the Premises are not actually
occupied by an operating tenant), or

(1) default shall be made by the Lessee or Guarantor
1n the payment of any installment of 1interest on any
bond, debenture, note or other evidence of
indebtedness of, or assumed by, the Lessee or
Guarantor (but, 1n the case of Lessee, only 1f such
amount of such 1nstalliment, either individually or in
the aggregate, 1s greater than $100,000, and 1n the
case of the Guarantor, only 1f such amount, either
1ndividually or in the aggregate, i1s greater than
$1,000,000), when and as the same shall become due and
payable and such default shall continue beyond all
applicable grace periods, 1f any, and any extension
peri1ods effectively granted for the payment of such
amounts or (11) default shall be made by the Lessee or
Guarantor 1n the payment of the principal or premium,
1f any of any such bond, debenture, note or other
evidence of 1ndebtedness (but, 1n the case of Lessee,
only 1f such amount of such payment, either
individually or 1n the aggregate, 15 greater than
$100,000, and 1n the case of the Guarantor, only 1f
such amount, either i1ndividually or 1n the aggregate,
1s greater than $1,000,000), when and as the same
shall become due and payable, whether at maturity, by
declaration, upon redemption, or otherwise, and such
default shall continue beyond all applicable grace
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(vi1)

(vi1)

{(vi11)

(1x)

(x)

periods and any exfension periods effectively granted
for the payment of such amounts provided, however,
that for the purposes of this clause (v), the Lessee
shall not be deemed 1n default 1f 1t (or the
Guarantor, as the case may be) shall be contesting in
good faith 1ts li1abil1ty for the payment of the
installment of 1nterest or of principal or premium 1n
guestion, or

1f a default shall have occurred and be continuing
under eirther the Sublease Guaranty or the Collateral
Assignment, dated as of the date hereof, from Lessor
to the Board and consented to by Lessee, Guarantor or
the Assignment of Leases and Agreement, dated as of
the date hereof, from the Board to Mortgagee and
consented to by Lessee and Guarantor and any
applicable grace period thereunder shall have expired,

1f an attachment or other lien shall be filed or
levied against a substantial part of the property of
Lessee or Guarantor, and such judgment shall continue
unstayed and 1n effect, or such attachment or lien
shall continue undischarged or unbonded, for a period
of 30 days, or

1f any execution or writ or process shall be 1ssued
under any action or proceeding against Lessee whereby
any of the Premises may be-taken or restrained, or

1f Lessee's or Guarantor's corporate existence shall
cease or Lessee or Guarantor shall, without Lessor's
prior written consent, sell, transfer or dispose of or
pledge or otherwise encumber all or substantially all
of 1ts assets or property, or consolidate or merge
with any other entity, provided, however, that any
merger or consolidation of Lessee with the Guarantor
or any other entity which 1s a consolidated subsidiary
of Guarantor shall not be deemed an event of default
hereunder,

1f any representation or warranty of the Lessee or
Guarantor set forth i1n any notice, certificate,
demand, request or other instrument delivered 1n
connection with or pursuant to this Sublease or the
Guaranty or 1n connection with the financing by the
Lessor of 1ts interest i1n the Premises and Equipment
shall prove to be 1ncorrect or misieading 1n any
material respect as of the time when the same shall
have been made, or
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(x1) an event of default as described i1n paragraph 13(c)
hereof shall have occurred and 1s continuing

(bd If an event of default shall have happened and be continuing,
Lessor shall have the right to give Lessee notice of Lessor's intention to
terminate the term of this Sublease on a date not less than five days after
the date of such notice Upon the giving of such notice, the term of this
Sublease and the estate hereby granted shall expire and terminate on such date
as fully and completely and with the same effect as 1f such date were the date
herein fixed for the expiration of the term of this Sublease, and all rights
of Lessee hereunder shall expire and terminate, but Lessee shall remain liable
as hereinafter provided

(¢) If an event of default shall have happened and be continuing,
Lessor shall have the immediate right, whether or not the term of this
Sublease shall have been terminated pursuant to paragraph 17¢(b), to re-enter
and repossess the Premises and the Equipment by summary proceedings, ejectment
or 1n any manner Lessor determines to be necessary or desirable and the right
to remove all persons and property therefrom Lessor shall be under no
l11abil1ty by reason of any such re-entry, repossession or removal. No such
re-entry or repossession of the Premises and/or the Equipment shall be
construed as an election by Lessor to terminate the term of this Sublease
unless a notice of such intention 15 given to Lessee pursuant to paragraph
17¢(b), or unless such termination 1s decreed by a court of competent
Jurisdiction

(d> At any time or from time to time after the re-entry or
repossesston of the Premises and/or the Equipment pursuant to paragraph 17(c),
whether or not the term of this Sublease shall have been terminated pursuant
to paragraph 17(b), Lessor may (but shall be under no obligation to) relet the
Premises and/or the Equipment for the account of Lessee, 1n the name of Lessee
or Lessor or otherwise, without notice to Lessee, for such term or terms and
on such conditions and for such uses as Lessor, in 1ts absolute discretion,
may determine Lessor may collect and receive any rents payable by reason of
such reletting Lessor shall not be liable for any failure to relet the
Premises and/or the Equipment or for any failure to collect any rent due upon
any such reletting

(e) No expiration or termination of the term of this Sublease
pursuant to paragraph 17(b), by operation of Taw or otherwise, and no re-entry
or repossesston of the Premises and/or the Equipment pursuant to paragraph
17(c) or otherwise, and no reletting of the Premises and/or the Equipment
pursuant to paragraph 17(d) or otherwise, shall relieve Lessee of 1ts
T1abi11ties and obligations hereunder, all of which shall survive such
expiration, termination, re-entry, repossession or reletting

(f) In the event of any expiration or termination of the term of
this Sublease or re-entry or repossession of the Premises and/or the Equipment
by reason of the occurrence of an event of default, Lessee will pay to Lessor
all Basic Rent, additional rent and other sums required to be paid by Lessee
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to and 1ncluding the date of such expiration, termination, re-entry or
repossession, and, thereafter, Lessee shall, unti] the end of what would have
been the term of this Sublease 1n the absence of such expiration, termination,
re-entry, or repossession, and whether or not the Premises and/or the
Equipment shall have been relet, be li1able to Lessor for, and shall pay to
Lessor, as liquidated and agreed current damages (1) all Basic Rent,
additional rent and other sums which would be payable under this Sublease by
Lessee 1n the absence of such expiration, termination, re-entry, or
repossession, less (11) the net proceeds, 1f any, of any reletting effected
for the account of Lessee pursuant to paragraph 17(d), after deducting from
such proceeds all Lessor's expenses 1n connection with such reletting
(including all repossession costs, brokerage commissions, reasonable
attorneys' fees and expenses, employees' expenses, alteration costs and
expenses of preparation for such reletting) Lessee will pay such current
damages on the days on which Basic Rent would be payable under this Sublease
1n the absence of such expiration, termination, re-entry, or repossession, and
Lessor shall be entitled to recover the same from Lessee on each such day

(g) At any time after such expiration or termination of the term of
this Subiease or re-entry or repossession of the Premises and/or Equipment by
reason of the occurrence of an event of default, whether or not Lessor shall
have collected any current damages pursuant to paragraph 17(f), Lessor shall
be entitled to recover from Lessee, and Lessee will pay to Lessor on demand,
as and for liquidated and agreed final damages for Lessee's default and 1n
Tieu of all liquidated and agreed current damages beyond the date of such
demand (1t being agreed that 1t would be 1mpracticable or extremely difficult
to fix the actual damages), an amount equal to the excess, 1f any, of (a) all
Basic Rent, additional rent and other sums which would be payable under this
Sublease from the date of such demand (or, 1f 1t be earlier, the date to which
Lessee shall have satisfied 1n full 1ts obligations under paragraph 17(f) to
pay current damages) for what would be the then unexpired term of this
Sublease in the absence of such expiration, termipation, re-entry or
repossession, discounted at the rate of S% per annum over (b) the then fair
rental value of the Premises and the Equipment (determined by applying a
discount rate of 5% per annum) for the same period If any law shall Timt
the amount of such liquidated final damages to less than the amount above
agreed upon, Lessor shall be entitled to the maximum amount allowable under
such law

18 Bankruptcy or Insolvency

(a) If Lessee becomes a debtor i1n a case filed under Chapter 7 of the
Bankruptcy Code and Lessee's trustee or Lessee elects to assume this Sublease
for the purpose of assigning it or otherwise, such election and assignment may
be made only 1f the provisions of paragraphs 18(b) and 18(d) are satisfied as
1f the election to assume were made 1n a case filed under Chapter 11 of the
Bankruptcy Code In any such Chapter 7 case, 1T Lessee or Lessee's trustee
fails to make any such election within 60 days after the filing of such
petition or such additional time as provided by the court before the
expiration of such 60 day period, this Sublease shall be deemed to have been
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rejected Immediately upon such failure, or upon a rejection by Lessee or
Sublessee's trustee of this Lease, Lessor shall be entitled to possession of
the Premises and the Equipment without further obligation to Lessee or
Lessee's trustee and this Sublease shall terminate, but Lessor's right to be
compensated for damages (including, without limitation, liquidated damages
pursuant to any provision hereof) and 1ts right to exercise any other remedies
1t may have 1n any such proceeding shall survive the termination of this
Sublease

(b) (1) If Lessee becomes a debtor in a case filed under Chapter 11
of the Bankruptcy Code, or 1n a case filed under Chapter 7 of the Bankruptcy
Code which 1s transferred to Chapter 11, Lessee's trustee or Lessee as
debtor-1n-possession must elect to assume this Sublease within 120 days from
the date of the filing of the petition under Chapter 11 or the transfer
thereto or Lessee's trustee or the debtor-in-possession shall be deemed to
have rejected this Sublease If Lessee, Lessee's trustee or Lessee as
debtor-in-possession has failed to perform all of Lessee's obligations under
this Sublease within the time periods (excluding grace periods) during which
such performance was required, no election by Lessee's trustee or the
debtor-1n-possession to assume this Sublease, shall be permitted or effective
unless each of the following conditions has been satisfied

(1) Lessee's trustee or the debtor-in-possession has cured
all defaults under this Lease, or has provided Lessor
with Assurance (as defined below) that 1t will cure
all defaults susceptible to monetary cure within 10
days after the date of such election and that 1t will
cure all other defaults under this Sublease which are
susceptible of cure by any other act promptly after
the date of such election

(2) Lessee's trustee or the debtor-in-possession has
compensated Lessor, or has provided Lessor with
Assurance that within 10 days from the date of such
election 1t will compensate Lessor, for any actual
pecuniary loss i1ncurred by Lessor arising from the
default of Lessee, Lessee's trustee, or the
debtor-1n-possession as indicated 1n any statement of
actual pecuniary loss sent by Lessor to Lessee's
trustee or the debtor-in-possession Lessee's trustee
or the debtor-in-possession may contest the amount
indicated 1n any such statement to the extent Lessee's
trustee or the debtor-in-possession believe that such
amount exceeds such actual pecuniary loss incurred by
Lessor, provided that Lessee's trustee or the
debtor-i1n-possession shall have paid all undisputed
amounts and all Rent and other sums then due and
payable under this Sublease Any amounts for which 1t
1s determined pursuant to such contest Lessor 1s
entitled to be compensated shall bear interest at the

24



then rate of interest per annum on the Series A Bonds
or, 1f there 13 then no such financing, at the rate of
11 375% per annum (or, in either case, the maximum
amount which 1s not prohibited by law, whichever 1s
less), from the date of such election to assume this
Sublease and Lessee's trustee or the
debtor-1n-possession shall pay such amounts, together
with such 1nterest, within 5 days of such
determination

(3) Lessee's trustee or the debtor-in-possession has
provided Lessor with Assurance of the future
performance of each of the obligations of Lessee under
this Sublease, and, 1f Lessee's trustee or the
debtor-1n-possession has provided such Assurance,
Lessee's trustee or the debtor-in-possession shall
also (1) deposit with Lessor, as security for the
timely payment of rent hereunder, an amount equal to 3
instalments of Basic Rent (at the rate then payable)
which shall be applied to 1nstalments of Basic Rent 1n
the i1nverse order in which instaiments of Basic Rent
shall become due provided all the terms and provisions
of this Sublease shall have been complied with, and
(11) pay 1n advance to Lessor on the date each
1instalIment of Basic Rent 15 due and payable a pro
rata share of Lessee's annual obligations for
additional rent and other sums under this Sublease
such that Lessor shall hold funds sufficient to
satisfy all such obligations as they come due The
obligations 1mposed upon Lessee's trustee or the
debtor-in-possession by this paragraph shall continue
with respect to Lessee or any assignee of this
Sublease after the closing of bankruptcy proceedings
unless, 1n the case of an assignee, such assignee
shall have a net worth of $500,000,000

(4) The assumption of this Sublease w11l not breach or
cause a default under any provision of any other
lease, mortgage, financing arrangement or other
agreement by which Lessor or the Board 15 bound

(11) For purposes of this paragraph 18 "Assurance" shall mean no less
than Lessee's trustee or the debtor-in-possession has and will continue to
have sufficient unencumbered assets after the payment of all secured
obligations and admnistrative expenses reasonably to assure Lessor that
sufficient funds will be available to fulfill the obligations of Lessee under
thi1s Sublease and (x) there shall have been deposited with Lessor, or the
Bankruptcy Court shall have entered an order segregating, sufficient cash
payable to Lessor, and/or (y) Lessee's trustee or the debtor-1n-possession
shall have granted a valid and perfected first 11en and security i1nterest
and/or mortgage 1n property of Lessee, Lessee's trustee or the
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debtor-1n-possession, acceptable as to value and kind to Lessor, to secure to
Lessor the obligation of Lessee, Lessee's trustee or the debtor-in-possession
to cure the defaults under this Sublease, monetary and/or non-monetary, within
the time periods set forth above

(¢) If this Sublease 1s assumed 1n accordance with paragraph 18(b)
and 1s not subsequently assigned, and thereafter Lessee 1s liquidated or files
or has filed against 1t a subsequent petition under Chapter 7 or Chapter 11 of
the Bankruptcy Code, Lessor may, at 1ts option, terminate this Sublease and
all rights of Lessee's hereunder by giving Lessee notice of 1ts election to so
terminate within 30 days after the occurrence of any such event

(d) If Lessee, Lessee's trustee or the debtor-in-possession has
assumed this Sublease pursuant to the terms and provisions of paragraphs 18(a)
or 18(b) and thereafter elects to assign this Sublease, this Sublease may be
so assigned only 1f the proposed assignee (Assignee) has provided adequate
assurance of future performance of all of the terms, covenants and conditions
of thi1s Sublease to be performed by Lessee As used herein "adequate
assurance of future performance” shall mean no less than that each of the
following conditions has been satisfied

(1) The Assignee has furnished Lessor with either (1) (x)
a copy of a credit rating of Assignee which Lessor
reasonably determines to be sufficient to assure the
future performance by Assignee of Lessee's obligations
under thi1s Sublease and (y) a current financial
statement of Assignee audited by a certified public
accountant i1ndicating a net worth and working capital
1n amounts which Lessor reasonably determines to be
sufficient to assure the future performance by
Assignee of Lessee's obligations under this Sublease
or (11) a guarantee or guarantees, i1n form and
substance satisfactory to Lessor, from one or more
persons with a net worth of not less than $500,000,000
and a credit rating equal to or exceeding the credit
rating of Lessee as of the date hereof

(2) A1l consents or waivers from others required under any
lease, mortgage, financing arrangement or other
agreement by which Lessor or the Board 1s bound to
permit Lessor and the Board to consent to such
assignment have been obtained Lessor agrees to
cooperate with Lessee, Lessee's trustee or the
debtor-1n-possession 1n obtaining such consents or
waivers

(3) The proposed assignment will not release or 1mpair any
guaranty of the obligations of Lessee under this Lease.
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(e) When, pursuant to the Bankruptcy Code, Lessee's trustee or the
debtor-1n-possession shall be obligated to pay reasonable use and occupancy
charges for the use of the Premises and the Equipment, such charges shall not
be less than the Basic Rent, additional rent and other sums payable by Lessee
under this Sublease

(f) Neirther the whole nor any portion of Lessee's interest i1n this
Sublease nor Lessee's estate i1n the Premises shall pass to any trustee,
receiver, or assignee for the benefit of credtitors, by operation of law or
otherwise, or, except as expressly provided herein, to any other person or
entity, n each case under the laws of any state having jurisdiction of the
person or property of Lessee unless Lessor shall have consented to such
transfer No acceptance by Lessor of rent or any other payments from any such
trustee, receiver, assignee, person or other entity shall be deemed to
constitute such consent by Lessor nor shall 1t be deemed a waiver of Lessor’s
right to terminate this Sublease for any such transfer of Tenant's interest
under this Sublease without such consent

19 Additional Rights of Lessor

(a) No right or remedy hereunder shall be exclusive of any other
right or remedy, but shall be cumuiative and in addition to any other right or
remedy hereunder or now or hereafter existing Faillure to i1nsist upon the
strict performance of any provision hereof or to exercise any option, right,
power or remedy contained herein shall not constitute a waiver or
relinquishment thereof for the future Receipt by Lessor of any Basic Rent,
additional rent or other sums payable hereunder with knowledge of the breach
of any prowision hereof shall not constitute a waiver of such breach, and no
waiver by Lessor of any provision hereof shall be deemed to have been made
uniess made in writing Lessor shall be entitled to 1njunctive relief i1n case
of the violation, or attempted or threatened violation, of any of the
provisions hereof, or to a decree compelling performance of any of the
provisions hereof, or to any other remedy allowed to Lessor by law

(b) To the full extent permitted by law, Lessee hereby waives and
surrenders for 1tself and all those clawming under 1t, i1ncluding creditors of
all kinds, (1) any right and privilege which 1t or any of them may have to
redeem the Premses or the Equipment or to have a continuance of this Sublease
after termination of Lessee's right of occupancy by order or judgment of any
court or by any legal process or writ, or under the terms of this Sublease, or
after the termination of the term of this Sublease as herein provided, and
(11) the benefits of any law which exempts property from liabi1li1ty for debt or
for distress for rent

(c) If Lessee shall be i1n default yn the performance of any of 1ts
obligations hereunder, Lessee shall pay to Lessor, on demand, all expenses
incurred by Lessor as a result thereof, 1ncluding reasonable attorneys' fees
and expenses If Lessor shall be made a party to any litigation commenced
against Lessee and Lessee, at 1ts expense, shall fail to provide Lessor with
counsel approved by Lessor, Lessee shall pay all costs and reasonable
attorneys' fees incurred by Lessor 1n connection with such Titigation
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20 Certain Transactions Affecting the Premises Lessor hereby
irrevocably constitutes and appoints Lessee 1ts attorney-in-fact (a) to apply
for and secure any building permit or permission of any governmental authority
for the purpose of doing any of the things which Lessee 1s required or
permitted to do under the provisions hereof, (b) to comply on behalf of Lessor
with the provisions of the Mortgage qiving Lessor the power to grant or
release any easements, rights-of-way, access, party-wall rights or other
rights and privileges 1n the nature of easements with respect to the Premises,
free of the lien of the Mortgage, (¢) to comply on behalf of Lessor with the
provisions of the Mortgage giving Lessee the right to sell, assign, transfer
or convey a portion of the Premises, free of the lien of the Mortgage and (d)
to execute and deliver on behalf of Lessor any confirmation of the release of
Lessor's 1nterest 1n trade fixtures, inventory, machinery or equipment
referred to 1n paragraph 10(f)

21 Notices, Demands and Other Instruments A1l notices, demands,
designations, certificates, requests, offers, consents, approvals and other
instruments given pursuant to this Sublease shall be 1n writing and shall be
validly given when mailed by prepaid registered or certified mail, (3) 1f to
Lessor, addressed to Lessor at i1ts address set forth above, and (b) 1f to
Lessee, addressed to Lessee at 1ts address set forth above with the notation,
“Attention R Randolph Devening, Vice President " Lessor and Lessee each
may from time to time specify any address 1n the United States as 1ts address
for purposes of this Sublease by giving 15 days' notice to the other party

22 Estoppel Certificates, Inspection, Financial Statements Lessee
and Lessor will each, from time to time but not 1n excess of four times within
any twelve month period, upon 20 days prior request by either such party,
execute, acknowledge and deliver to the requesting party a certificate stating
that this Sublease 1s unmodified and 1n full effect (or, 1f there have been
modifications, that this Sublease 1s w1n full effect as modified, and setting
forth such modifications) and the dates to which Basic Rent, additional rent
and other sums payable hereunder have been paid, and either stating that to
the knowledge of the signer of such certificate no default exists hereunder or
specifying each such default of which the signer has knowledge Any such
certificate may be relied upon by any prospective mortgagee or purchaser of
the Premises Lessee will permit Lessor and Mortgagee by their respective
agents, accountants and attorneys, to visit the Premises and the Equipment and
to examine Lessee's financial records and books of account relating to the
Premises and the Equipment during normal business hours at the principal
corporate offices of Lessee and to discuss generally Lessee's affairs,
finances and accounts with 1ts corporate officers and agents at such
reasonable time as may be requested by Lessor or Mortgagee, as the case may be

(b) If Lessee shall cease to be a consolidated subsidiary of
Guarantor (except in the case of any merger or consolidation of Lessee with
the Guarantor), then upon the request of Lessor, Lessee shall provide Lessor
promptly after they become available, copies of all financial statements,
reports, notices and proxy statements sent by Lessee to 1ts stockholders or to
the Securities and Exchange Commission, provided, however, that, 1f Lessee
shall not be a reporting company under Section 13 of the Securities Exchange
Act of 1934, Lessee will deliver to Lessor the following
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Within 90 days after the end of each fiscal year of Lessee, balance
sheets (consolidated, 1f kept on a consolidated basis) of Lessee and 1ts
subsidiaries as at the end of such year and statements of i1ncome, retained
earnings and changes in financial position (consolrdated, 1f kept on a
consolidated basis) of Lessee and 1ts subsidiaries for such year setting forth
1n each case, 1n comparative form, the corresponding figures for the preceding
fiscal year 1n reasonable detairl and scope, as to said financial statements,
certified by 1ndependent certified public accountants of recognized national
standing selected by Lessee, as at the end of such year, and within 45 days
after the end of each fiscal quarter of Lessee, balance sheets {consolidated,
1f kept on a consolidated basis) of Lessee and 1ts subsidiaries as at the end
of such quarter and for the quarterly and year-to-date periods then ended,
statements of 1ncome, retained earnings and changes 1n financial position
(consolidated, 1f kept on a consolidated basis) of Lessee and 1ts subsidiaries
setting forth 1n each case, 1n comparative form, the corresponding figures for
the similar periods of the preceding year, 1n reasonable detail and scope, and
certified by a financial officer of Lessee having knowledge thereof

23 No Merger There shall be no merger of this Sublease or of the
leasehold estate hereby created with the leasehold estate i1n the Premises
created by the Lease by reason of the fact that the same person acquires or
holds, directly or tndirectly, this Sublease or the Teasehold estate hereby
created or any interest herein or 1n such leasehold estate as well as the
leasehold estate 1n the Premises created by the Lease or any interest 1n such
Teasehold estate

24 Surrender Upon the expiration or termination of the term of
th1s Sublease, Lessee shall surrender the Premises to Lessor 1n the condition
1n which the Premises were originally received from Lessor, except as
repaired, rebuilt, restored, altered or added to as permitted or required
hereby, and except for ordinary wear and tear Lessee shall remove from the
Premises on or prior to such expiration or termination all property situated
thereon which 1s not owned by Lessor, and shall repair any damage caused by
such removal Property not so removed shall, subject to paragraph 10(f},
become the property of Lessor, and Lessor may cause such property to be
removed from the Premises and disposed of, but the cost of any such removal
and disposition and of repairing any damage caused by such removal shall be
borne by Lessee

25 Separability, Binding Effect Each provision hereof shall be
separate and independent and the breach of any such provision by Lessor shall
not discharge or relieve Lessee from 1ts obligations to perform each and every
covenant to be performed by Lessee hereunder If any provision hereof or the
application therof to any person or circumstance shall to any extent be
1nvalid or unenforceable, the remaining provisions hereof, or the application
of such provision to persons or circumstances other than those as to which it
1s 1nvalid or unenforceable, shall not be affected thereby, and each provision
hereof shall be valid and shall be enforceable to the extent permitted by
taw All provisions contained tn this Sublease shall be binding upon, 1nure
to the benefi1t of, and be enforceable by, the respective successors and
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assigns of Lessor and Lessee to the same extent as 1f each such successor and
assign were named as a party hereto This Sublease may not be changed,
modified or discharged except by a writing signed by Lessor and Lessee This
Sublease may be executed 1n any number of counterparts, each of which shall be
an original, but alt of which together shall constitute one and the same
instrument

If the Lease shall terminate for any reason prior to the termination
of this Sublease, Lessee agrees that this Sublease shall become a direct lease
between lessor under the Lease or any assignee thereof and Lessee hereunder

26 Exhibits and Schedules Attached hereto are Exhibits A and B
and Schedules A, A-1, B, C and D refervred to 1n this Sublease, which Exhibits
and Schedules are hereby incorporated by reference herein

27 Undertaking Lessee shall perform 1ts obligations under an
undertaking dated as of the date hereof from the Lessee to the Lessor, the
Board, the Mortgagee and the purchasers of the Series A Bonds
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IN WITNESS WHEREQOF, Lessor and lessee each have caused this Sublease
to be duly executed and delivered, and 1ts corporate seal to be hereunto

affixed and attested, all as of the date first apove written

BNE CAPITAL CORPORATION,
as Lessor

[Seal] By 97/’ 7

Vice President -~ Administration
Attest. g‘/b&m 6/33 ot D«b.,

7
Asst. Sgcretary

FLEMING FOODS OF ALABAMA, INC.,
as Lessee

[Seal] By

» Vice President

Attest-
John M Thompson,
Assaistant Secretary




COMMONWEALTH OF MASSACHUSETTS)

) ss.
SUFFOLK COUNTY )

I, Janis E. Sheppard, a Notary Publaic 1in and for said County
in said State, hereby certify that David A. Meehan, whose name
as Vice President - Adminastration of BNE Capital Corporation, a
Massachusetts corporation, i1s signed to the foregoing ainstrument
and who 1s known to me, acknowledged before me on this date
that, being informed of the contents of said instrument, he, as
such officer and with full authority, executed the same
voluntarily for and as the act of said corporation.

7

Given under my hand this 4?;4' day of December, 1986.

/ O Sy
Ao (St s
///Notary Publac .Q%V
Z

[{NOTARIAL SEAL]

My commission expires* June 22, 1990



IN WITNESS WHEREQF, Lessor and Lessee each have caused this Sublease
to be duly executed and delivered, and i1ts corporate seal to be hereunto
affixed and attested, all as of the date first above written

BNE CAPITAL CORPCRATION,
as Lessor

[Seall By

, Prasigent

Attest

, Secretary

FLEMING FOODS OF ALABAMA, INC.,
as Lessee

[Seal] By Domoiel M Euliv

U | Vice President
Attest QD//" f/’——;on MO AN EYLER

hn M. Thompson,
ssistant Secretary




STATE OF OKLAHOMA

COUNTY OF OKLAHOMA

\
I, jzzgélaz Z rfz;uighz4p¢~ , a Notary

Public in and for said County 1n said State, hereby certify
that Donald N. Eyler, whose name as Vice President of Fleming
Foods of Alabama, Inc., an Alabama corporation, 1s signed to
the foregoing instrument and who 1s known to me, acknowledged
before me on this day that, being informed of the contents of
said instrument, he, as such officer and with full authority,
executed the same voluntarily for and as the act of said
corporation.

Given under my hand this the 10th day of December,

1986. ég;lzzz ;% /fihL |

- Notary Public™
[SEAL]

My commlsslion expilres:

J3-/5-§7




SCHEDULE A-l
LAND

A 1ot or parcel of land described as follows: Commencing at the po'nt where the
projected south right of way line of the L & N Raiiroad intersects the

centeriine of Geneva County Road #4 and running N66°-00'W a distance of 3451.90
feet to the point of beginning, thence continuing along said railroad right of
way line N66°-00'w a distance of 1800 feet to a point; thence S24°-00'W a
distance of 1200 feet to a point; thence S656°-00't a distance of 1800 feet to a
point; thence N24°-00'E a distance of 1200 feet to the point of beginning. Said
property being 1n the NWl4 of the SWY4 and the SWla of the SWla, Section 13, TIN,
R21E and the SEV4 of Section 14, TIN, R21E, Geneva County, Alabama.

Together with the Deed of Easement of Access from Alabama and Florida Railroad
Company, Inc. and CSX Transportation, Inc. to The Industrial Development Board
of The City of Geneva, dated December 2, 1986, and recorded in the Official Record

Book 30, at pages 105 and 106, records of the Probate Office of Geneva County,
Alabama.
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SCHEDULE B

Terms and Basic Rent Payments

I The Primary Term shall commence on December 15, 1986 and end at
midnight on December 14, 2011 The first Extended Term shall commence on
December 15, 2011 and end at midnight on December 14, 2016 The second
Extended Term shall commence on December 15, 2016, and end at midntight on
December 14, 2021  The third Extended Term shall commence on December 15,
2021, and end at midnight on December 14, 2026 The fourth Extended Term
shall commence on December 15, 2026 and end at midnight on December 14, 2031
The fi1fth Extended Term shall commence on December 15, 2031, and end at
midnight on June 14, 2036

1 Each instalment of Basic Rent during the Primary Term 1s
$292,318, and said instalments are payable on March 15, 1987 and quarterly
thereafter on the 15th day of each June, September, December and March
occurring during the Primary Term to and including December 15, 2011

2 Each instalment of Basic Rent payable during each Extended Term
shall be the applicable amounts set forth below and said i1nstaiments are
payable quarterly on the last day of each June, September, December and March,
occurring during each such Extended Term

Extended Term Rent
1st $302,796
2nd 378,495
3rd 641,810
4th 641,810
5th 641,810

II  The per square foot cost of the land 15 $0 04815 Lessor's Cost
1s $13,000,000 That portion of Lessor's Cost retating to the Land 1s
$104,000, to the Improvements 1s $10,566,992, to the Equipment 1s $2,087,868
and to transaction expenses 1s $241,140



SCHEDULE C

Purchase Prices Pursuant to
Paragraphs 11¢(b) and 11{¢)

Upon the purchase of the Premises and the Equipment pursuant to
paragraph 11(b) or 11(c) of this Sublease, the purchase price payable for the
Premises and the Equipment shall be an amount equal to the amount set forth 1n
Column 2 below opposite the date of purchase set forth i1n Column 1 below

Column 1 Column 2
Date of Purchase Purchase Price
33,1987 14118331
671987 14193248
9/1987 142637368
1271987 1422¢°060
371988 14175750
4/7/1698 1424297¢C
®/1933 142380801
12,1988 14322838
3/198% 1439°812
6, 1989 143897314
$,:158% 144158%2
12/1%8° 14428048
3/1996 18245,5C0
o /199G 12409718
/199G 14478461
1231005 114000
3/19%1 14454037
&/719%91 14450872
0/1991 14475087
02,1991 1440463544
3/19%2 14455560
671992 14541677
®/19%2 14425019
1271992 14408340
3I/1993 14389448
471993 14347904
/71993 143444638
1271993 143196066
3,1994 14292971
&/71994 14264006
$/1994 14222420
1271994 14201154
371995 14147228
671995 14131274
971993 14093726
12/199% 14054343
3/1994 14013804
&/1%%¢ 13971071
9/71%9%¢0 139266466
12/719%6 13880548
371997 138327795
8/19%7 13782997
Q/1997 13731475
1271997 13478165
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Column 1

Pate of Purchase

Column 2

Purchase Price

3/1998
/1998
9/1998
12719986
3/19%¢9
6/198%
/1G99
1271909
S/2000
/2060
/260060
1272600
372001
&6/72001
972001
1272001
3/2002
6, 2002
972002
3272002
3/2003
&§/200
/2063
12,2003
372004
672054
/72004
1272604
I/2¢CT
es 2003
f/200%
1272005
3720068
672006
9/200¢
12/2000
3726067
2/2C¢07
$72067
1272067
372008
672008
972008
1272008
372009
6/,2009
?/206%
1272009
372010
&/2010
972010
1272010
3/2011
6,2031
9/2C11
12/,2011

13623106
135646043
135¢7168
134446438
1338387¢
12219311
1325288Ra
13164542
13114280
130420460
12967%24
126891827
12813733
12733741
12651798
12567860
124561849
12324055
123064277
12212490
1211B40E
12523010
11825457
11625904
11724231
133269%4
11%135833
11468710
1129744°
11185554
110746062
16962857
1084443°
10731319
104616098
1880073
10354934
i0271019
10147375
10044030
930481
9819483
9709210
9E99708
9490429
384419
927968T
91746288
073650
88735120
8878529
€7B3%S?
8488431
86192199
BSEE317?
B420000
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SCHEDULE D

Purchase Prices Pursuant
to Paragraph 13(a)

Upon the purchase of the Premises and the Equipment pursuant to
paragraph 13¢(a) of this Sublease, the purchase price payable for the Premises
and the Equipment shall be an amount equal to the amount set forth 1n Column 2
below opposite the date of purchase set forth 1n Column 1 below

Column 1 Column 2
Date Purchase Occurs Purchase Price
12,2008 11377728
3/2062 11272010
6,°2602 11104019
9,2002 110534609
12,2002 10040721
23,2082 10825258
672603 10707568
§ 003 10587402
12726032 104247063
372004 10337340
br 20U 102311870
972064 10081785
1272004 9545179
372063 PL13B3S
LY AR b -Y4-2 1Y
§ 2003 9524676¢
1272005 9294489
3720066 924948%
672006 £104571
972606 8958683
12,2006 8811807
3,2007 8663473
6/2007 £516007
¥,2007 8347798
1272667 8218641
3/2608 80584628
672008 7519723
/2008 7770364
1272008 2620561
372009 74469762
6/2009 7220793
§,2009 7171733
12,2009 7022599
372010 4872799
672010 6725449
§/2010 657845%0
12,2010 6431632
372011 8283006
6/2011 6150874
F,2011 602B1eé

1272011

SETBUS]
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SUBLEASE GUARANTY

from

FLEMING COMPANIES, INC

to

BNE CAPITAL CORPORATION

Dated as of November 20, 1986



SUBLEASE GUARANTY, dated as of November 20, 1986 (herein, together
with all amendments and supplements hereto, called this Guaranty), from
FLEMING COMPANIES, INC , an Oklahoma corporation (herein, together with any
entity succeeding thereto by consolidation, merger or acquisition of 1ts
assets substantially as an entirety, called Guarantor), having an address at
6301 Waterford Boulevard, P O Box 26647, Oklahoma City, Oklahoma 73126-0647,
to BNE CAPITAL CORPORATION, a Massachusetts corporation (herein, together with
any assignee of its rights under this Guaranty, called Lessor), having an
address 28 State Street, Boston, Massachusetts 02109

Guarantor 1s the owner of all of the 1ssued and outstanding stock of
Fleming Foods of Alabama, Inc , an Alabama corporation (herein, together with
any entity succeeding thereto by consolidation, merger or acquisition of its
assets substantiaily as an entirety called Lessee) Lessee intends to
sublease from the Lessor a parcel of land located in Geneva, Alabama (the Land
Parcel) and the buildings, structures and other improvements located
respectively thereon (the Land Parcel and the improvements thereon being
herein called the Premises) and certain items of machinery, equipment and
other personal property (the Equipment) to be used i1n connection therewith,
pursuant to a Sublease and Agreement, dated as of the date hereof, between
Lessor, as lessor, and Lessee, as lessee (herein, together with all amendments
and supplements thereto and any memorandum or short form thereof entered 1nto
for purposes of recording, called the Sublease)

Lessor will finance a portion of 1ts acquisition price of the
Premises and the Equipment from the 1ssuance and sale by the Industrial
Development Board of the City of Geneva, Alabama (the Board) of $10,400,000
aggregate original principal amount of 1ts 9 375% Industrial Development Bonds
(Fleming Foods, 1986 Project), Series A, Due 2011 and $2,600,000 aggregate
original principal amount of 1ts Industrial Development Bond (Fleming Foods,
1986 Project), Series B, Due 2011 and secure such Series A Bonds (the
Indebtedness) with a mortgage lien (the instrument or instruments evidencing
any such lien called the Mortgage and the party or parties entitled to the
benefits of such lien, i1ncluding any trustee therefor, called the Mortgagee)
The Sublease and this Guaranty will be assigned by the Lessor as security for
the Indebtedness.

The execution and delivery of this Guaranty by Guarantor 15 an
1nducement to the Lessor to execute and deliver the Sublease Guarantor, as
owner of all the 1ssued and outstanding stock of Lessee, deems 1t to be in 1ts
interest and for 1ts financial benefi1t that Lessee execute and deliver the
Sublease.

NOW, THEREFORE, 1n consideration of the premises, Guarantor agrees as
follows

1 Guarantor unconditionally guarantees that all sums stated in the
Sublease to be payable by Lessee, whether as Basic Rent (as defined in the
Sublease) or additional rent, or as purchase prices or otherwise and all sums
to be paid by Lessee under the Collateral Assignment, dated as of the date
hereof (herein, together with all amendments and supplements thereto, called
the Collateral Assignment), from the Lessor to the Board and consented to by
Lessee and Guarantor, and the Assignment of Lease and Agreement, dated as of
the date hereof (herein, together with all amendments and supplements thereto,
called the Assignment), from the Board to the Mortgagee and consented to by



Lessee and Guarantor, will be promptly paid in full on or before the
expiration of any applicable grace period in accordance with the provisions of
sald documents, and that Lessee will punctually perform and observe each and
every covenant, agreement, tesm and condition in said documents required to be
performed or observed by Lessee This Guaranty 1s primary, 1rrevocable,
unconditional and absolute, irrespective of any circumstance which might
otherwise constitute a legal or equitable discharge or defense of or by a
guarantor or surety. If for any reason any such sums shall not be paid when
due, or any such covenant, agreement, term or condition 1s not performed or
observed, in accordance with said documents, Guarantor, within 3 business days
after notice thereof, but in any event prior to the expiration of any
applicable period of grace provided therefor in the Sublease, the Collateral
Assignment, or Assignment, as the case may be (which notice shall not extend
any such grace pericd), shall pay the same to the persons entitled thereto
pursuant to the provisions of the Sublease and any assignments thereof or the
Collateral Assignment or Assignment, as the case may be, and will perform and
observe or cause to be promptly performed and observed every such covenant,
agreement, term and condition thereof regardless of (a) any defenses or rights
of set-off or counterclaims which Lessee or Guarantor may have or assert,

(b) whether Lessor or any Mortgagee shall have taken any steps to enforce any
rights against the Lessee or any other remedy thereunder as a result of the
default of Lessee thereunder and (c) any other condition or contingency
Failure of Guarantor to comply with the provisions of the immediately
preceding sentence shall constitute an Event of Default hereunder and failure
of Guarantor to comply with any other covenant or agreement contained herein
for a period of 30 days after notice shall likewise constitute an Event of
Default hereunder Guarantor also agrees to pay to such person such further
amounts as shall be sufficient to cover the cost and expense of collecting
such sums or any part thereof, or of otherwise enforcing this Guaranty,
including, 1n any case, reasonable compensation to 1ts attorneys This
Guaranty 1s a guaranty of payment and performance and not merely of
collectability

2 The obligations, covenants, agreements and duties of Guarantor
under this Guaranty shall i1n no way be affected or impaired by reason of the
happening from time to time of any of the following, although without notice
to or the further consent of Guarantor

(a) the waiver by Lessor or any Mortgagee of the
performance or observance by Lessee, Guarantor or any
other party of any of the agreements, covenants, terms
or conditions contained i1n the Sublease, this
Guaranty, the Collateral Assignment, the Assignment or
any other instrument contemplated therein or herein,

(b) the extensrton, 1n whole or 1n part, of the time for
payment by Lessee or Guarantor of any sums owing or
payable under the Sublease, the Collateral Assignment,
the Assignment or this Guaranty, or of any other sums
or obligations under or arising out of or on account

of the Sublease, or this Guaranty or the renewal of
any thereof,



(c)

(d

(e)

()

(g)

(h)

(1)

(1)

any assignment of the Sublease or subletting of the
Premises or the Equipment or any part thereof or any
refinancing of the Indebtedness,

the modification or amendment (whether material or
otherwise) of any of the obligations of Lessee or
Guarantor under the Sublease, the Collateral
Assignment, the Assignment or this Guaranty,
specifically 1ncluding (but without limitation) 1n
connection with the construction of Substantial
Alterations pursuant to Section 10 of the Sublease,

the doing or the omission of any of the acts referred
to 1n the Sublease, the Collateral Assignment, the
Assignment or this Guaranty (including, without
l1tmtation, the giving of any consent referred to
therein),

any failure, omission or delay on the part of Lessor,
or any Mortgagee to maintain, enforce, assert or
exercise any right, power or remedy conferred on or
available to Lessor in or by the Sublease, the
Collateral Assignment, the Assignment or this Guaranty
or any other 1instrument, or any action on the part of
Lessor or Mortgagee granting i1ndulgence or extension
in any form whatsoever,

the voluntary or 1nvoluntary liquidation, dissolution,
sale of all or substantially all of the assets,
marshalling of assets and liabi1lities, receivership,
conservatorship, 1nsolvency, bankruptcy, assignment
for the benef1t of creditors, reorganization,
arrangement, composition or readjustment of, or other
similar proceeding affecting, Lessee or Guarantor or
any of their assets,

the release of Lessee or Guarantor from, or any
defense of Lessee or Guarantor to, the performance or
observance of any of the agreements, covenants, terms
or conditions contained 1n the Sublease, the
Collateral Assignment, the Assignment or th1s Guaranty
by operation of law,

any change 1n the corporate relationship between
Guarantor and Lessee, specifically including (but
without Timitation) divestiture of ownership of Lessee
by Guarantor,

the 1nability of Lessor, Mortgagee or Lessee to
enforce any provisions of the Sublease, the Collateral
Assignment or the Assignment for any reason, or



(k) the modification, amendment (whether material or
otherwise) or termination of the Lease (as defined 1in
the Sublease) or any termination of the Sublease prior
to the expiration of 1ts term other than as a result
of the exercise of any purchase option thereunder; or

(1> any action or 1naction of Lessor or the Mortgagee
which results 1n any impairment or destruction of any
subrogation rights of Guarantor or any rights of
Guarantor to proceed against Lessee for reimbursement

Guarantor's 11abi1lity hereunder shall not be affected or impaired by
any sale, pledge, surrender, compromise, release, renewal,
extension, indulgence, alteration, exchange, change in or
modification of said l1i1abilities and obligations, either expressed
or implied or any contract or contracts evidencing any thereof, or
any security or collateral therefor, including, without 1imitation,
any contained 1n the Sublease or the Collateral Assignment or
Assignment

3 In the event of the rejection or disaffirmance of the
Sublease by Lessee or Lessee's trustee 1n bankruptcy pursuant to any
present or future, federal or state bankruptcy law or any other law
affecting creditors' rights, Guarantor will, and does hereby
(without the necessity of any further agreement or act) assume all
obligations and liabilities of Lessee under the Sublease to the same
extent as 1f 1t had been originally named i1nstead of Lessee as a
party to each such document and there had been no such-rejection or
disaffirmance, and Guarantor will confirm such assumption i1n writing
at the request of the Lessor or Mortgagee upon or after such
rejection or disaffirmance Guarantor, upon such assumption, shall
have all rights of Lessee under the Sublease and Collateral
Assignment, the Assignment (to the extent permitted by law)

4 (a) Guarantor will deliver to Lessor and Mortgagee
copies of all financial statements, reports, notices and proxy
statements sent by Guarantor to 1ts stockholders (other than monthly
financial statements and reports) along with such additional
information (including copies of public reports filed by Guarantor
with the Securities Exchange Commission) regarding the business
affairs and financial condition of Guarantor as Lessor or Mortgagee
may reasonably request If Guarantor shall cease to be a reporting
company under Section 13 of the Securities Exchange Act of 1934,
Guarantor will deliver to Lessor the following

(1) HWithin 90 days after the end of each fiscal year of
Guarantor balance sheets (consolidated, 1f kept on a consolidated
basis) of Guarantor and 1ts subsidiaries as at the end of such year
and statements of 1ncome, retained earnings and changes 1n financial
position (consolidated, 1f kept on a consolidated basis) of
Guarantor and 1ts subsidiaries for such year setting forth 1n each
case, 1n comparative form, the corresponding figures for the
preceding fiscal year in reasonable detail and scope, as to said
financial statements, certified by i1ndependent certified public



accountants of recognized national standing selected by Guarantor,
as at the end of such year; and within 45 days after the end of each
fiscal quarter of Guarantor, balance sheets (consolidated, 1f kept
on a consolidated basis) of Guarantor and i1ts subsidiaries as at the
end of such quarter and for the quarterly and year to date periods
then ended, statements of income, retained earnings and changes 1in
financial position (consolidated, 1f kept on a consolidated basis)
of Guarantor and 1ts subsidiaries setting forth i1n each case, 1n
comparative form, the corresponding figures for the similar periods
of the preceding year, in reasonable detail and scope, and certified
by a financial officer of Guarantor having knowledge thereof,

(i1) HWith reasonable promptness upon the reasonable
request of the Lessor or Mortgagee, 1f the accountant's opinion with
respect to the Guarantor's financial reports 15 qualified, copies of
such portions of any management or accountant's letter relating to
such qualification, and

(111) HWith reasonable promptness such additional public
information (including copies of public reports filed by Guarantor)
regarding the business affairs and financial condition of Guarantor
as the Lessor may reasonably request

A11 financial statements required to be given by clause (1)
above shall be accompanied by the certificate of the chief financial
officer of Guarantor stating that to the best of his knowledge and
belief (A) no default or Event of Default under this Guaranty or the
Sublease has occurred and 1s continuing, (B) 1f any such default or
Event of Default has occurred and 1s continuing, specifying the
nature and the period of existence thereof and what action Guarantor
has taken or 1s taking with respect thereto, and (C) except as
otherwise stated, that Guarantor has fulfilled all 1ts obligations
under this Guaranty and Lessee has fulfilled all 1ts obligations
under the Sublease, the Collateral Assignment and the Assignment
The certification accompanying each financial statement required to
be given above shall include a certification that such financial
statement presents fairly and completely 1n all material respects
the financial information which 1t purports to present

(b) Guarantor w111 permit the Lessor, the Mortgagee, and
any owner of any of the Series A Bonds, at their expense, to inspect
the financial books (and to make copres thereof or extracts
therefrom), and to discuss 1ts affairs, finances and accounts with
1ts officers and accountants, all at such reasonable times and as
often as may be reasonably requested Such Bondholders are hereby
authorized to deliver any documents, or copies thereof, received by
them from Guarantor pursuant to any provision of this Guaranty or 1n
connection with any of the transactions contemplated hereby to any
governmental body having or acquiring jurisdiction over such
Bondholder and to the National Association of Insurance
Commissioners which may request or require the same

. 5 Notice of acceptance of this Guaranty and notice of any
obligations or Tiabilities contracted or incurred by Lessee, whether



or not waived by Lessor or any Mortgagee, are hereby waived by
Guarantor

6 This Guaranty may not be modified or amended except by
a written agreement duly executed by Guarantor with the consent 1n
writing of Lessor and all assignees of Lessor, 1ncluding, without
limtation, the Mortgagee

7 This Guaranty has been entered into with the knowledge
and agreement of Guarantor that 1t will be assigned by Lessor to the
Mortgagee, as security for the Indebtedness and Guarantor hereby
consents to such assignment

8 Guarantor waives any right 1t may have to require
Lessor or the Mortgagee to proceed against Lessee or to pursue any
remedy within the power of Lessor or the Mortgagee Guarantor
agrees that all of 1ts obligations hereunder are 1ndependent of the
obligations of Lessee under the Sublease, the Collateral Assignment,
and the Assignment and that a separate action may be brought against
Guarantor whether or not an action 1s commenced against Lessee under
the Sublease, the Collateral Assignment or the Assignment

g All agreements, representations and warranties
contained herein or made in writing by Guarantor shall survive the
execution and delivery of this Guaranty

10 All notices, demands, requests, consents, approvals
and other instruments required or permitted o be given pursuant fo
the terms of this Guaranty shall be 1n writing and shall be deemed
to have been properly given if sent by prepaid certified or
registered mail or by prepaid messenger service guaranteeing
overnight delivery, addressed to each party at their respective
address first above set forth Guarantor and Lessor shall each have
the right from time to time to specify as 1ts address for purposes
of this Guaranty any other address 1n the United States of America
upon giving 15 days' written notice thereof, similarly given, to the
other party

11 This Guaranty shall be binding upon, and 1nure to the
benefit of, the parties hereto and their respective successors and
assigns, whether by merger, consolidation or transfer of assets

12  This Guaranty shall be construed and enforced 1in
accordance with and governed by, the laws of the State of Alabama



IN WITNESS WHEREOF, Guarantor has caused this Guaranty to be duly
execyred as of the day and year first above written.

FLEMING COMPANIES, INC.
Guarantor

By- Beretd A

Donald N Eyler, VicelPresident

(Corporate Seal)

:i;@;z@%f/

nn Thompson,/ ASsistant S¢fretary
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TAX INDEMNITY AGREEMENT

TAX INDEMNITY AGREEMENT, dated as of November 20, 1986
(this Agreement) between BNE CAPITAL CORPORATION, a
Massachusetts corporation (the Lessor) and FLEMING FOODS OF
ALABAMA, INC , an Alabama corporation (the Lessee)

WHEREAS the Lessor and Lessee are parties to that
certain Sublease and Agreement, dated as of the date hereof
(the Lease) whereby the Lessor has leased the Premises and the
Equipment as described in the Lease,

WHEREAS, the Basic Rent payable by the Lessee under
the Lease has been determined in part on the basis of the
assumption that the Lessor will be treated as the owner and
lessor of the Premises and the Equipment, for Federal income
tax purposes, and will be entitled to the Federal income tax
benefits i1dentified below;

WHEREAS, the Lessor and Lessee desire to set forth the
circumstances under which the Lessee shall be required to
indemnify the Lessor for the loss of the Federal income tax
benefits identified below, and

WHEREAS, all capitalized terms used herein and not
specifically defined herein shall have the same meaning as 1in
the Lease,

NOW THEREFORE, 1in consideration of the mutual
covenants and agreements contained herein and in the Lease, and
of other good and valuable consideration, receipt of which is
hereby acknowledged, the Lessor and Lessee agree as follows

SECTION 1. Assumptions In entering into the Lease
and the transactions contemplated hereby, the parties hereto
have assumed that:

(a) the Lessor will be treated as the owner
of the Premises and the Equipment for
Federal income tax purposes,

(b) the Lessor will be entitled to the
following tax benefits



(1)

(11)

{111)

(1v)

Cost recovery deductions under Section
168 of the Internal Revenue Code of
1954, as amended to August 1, 1986 (the
Code) (the Accelerated Cost Recovery
Deductions) for the Improvements in the
percentages specified in Section
168(b)(2) of the Code for "19-year
property"”, applied against an
"unadjusted basis" for such
Improvements (within the meaning of
Section 168(d) of the Code) in the
amount of $10,566,992, commencing with
an accelerated cost recovery deduction
beginning in the month in which the
Premises are placed in service under
the Lease,

Accelerated Cost Recovery Deductions
for the Equipment in the percentages
specified in Section 168(b)(1) of the
Code for "S5-year property,"” applied
against an "unadjusted basis” for such
Equipment (within the meaning of
Section 168(d) of the Code) of no less
than 100% of the purchase price
thereof, commencing with an accelerated
cost recovery deduction equal to 15
percent of such unadjusted basis for
the Equipment in the taxable year of
the Lessor that includes the month in
which Equipment 1s placed in service
under the Lease,

Deductions pursuant to Section 163 of
the Code for interest paid or accrued
with respect to any indebtedness
incurred by the Lessor 1in connection
with any financing by the Lessor of any
portion of the purchase price of any
part of the Premises and the Equipment
(the Interest Deductions),

Deductions for the amortization of the
expenses of the transaction (other than
those included in the purchase price of
the Premises and the Equipment) at a
rate no less rapid than straight-line
over the Primary Term of the Lease (the
"Amortization Deductions") (the
Accelerated Cost Recovery Deductions,
the Interest Deductions and the
Amortization Deductions are



(v)

(vi)

collectavely referred to herein as the
"Tax Benefits"),

The Lessee's payments of Basic Rent
will constitute income to the Lessor
for Federal income tax purposes in the
amounts, and for the respective
periods, determined on the assumption
that such amounts will be received by
the Lessor on each Basic Rent payment
date under the Lease, as set forth on
Schedule B to the Lease, as such
Schedule B may be adjusted, and such
amounts together with any indemnity and
termination, purchase, and liquidated
damage payments pursuant to Sections
11, 13 and 17 of the Lease will be the
only income to be realized by the
Lessor for Federal income tax purposes
from or with respect to the Premises
and/or the Equipment or the Lease, and

All amounts includable in gross income
by the Lessor with respect to the Lease
and all deductions and credits
allowable to the Lessor with respect to
the Lease, the Premises and the
Equipment will be treated as derived
from sources within the United States

SECTION 2 Representations and Warranties by Lessee
The Lessee represents and warrants that, for Federal income tax

purposes,

(a)

(1)

(11)

at the time the Premises are placed in
service under the Lease by Lessor and
leased to Lessee under the Lease

the Improvements will be "l9-year
property" within the meaning of Section
168(c)(2)(D) of the Code and, in
determining 1ts cost recovery
deductions under Section 168 of the
Code with respect to the Improvements
for each taxable year, the Lessor will
be entitled to utilize the percentages
applicable to such property:

Neaither the Lessee nor any other person
has claimed Accelerated Cost Recovery
Deductions with respect to the
Improvements or any part thereof,

3



(b)

(1)

(11)

(111)

(1v)

(c)

(d)

at the time the Egquipment is placed in
service under the Lease and accepted
under the Lease*

the Equipment will be "5-year property”
within the meaning of Section
168(c)(2)(B) of the Code and, 1in
determining i1ts cost recovery
deductions under Section 168 of the
Code with respect to the Equipment for
each taxable year, the Lessor will be
entitled to utilize the percentages
applicable to such property,

the Federal income tax basis to the
Lessor of the Equipment for purposes of
determining the Accelerated Cost
Recovery Deductions will be 100% of the
purchase price therefor (assuming
Lessor does not make an election under
Section 48(qg) of the Code);

neither the Lessee nor any other person
has claimed Accelerated Cost Recovery
Deductions with respect to the
Equipment or any part thereof,

no improvements, modifications or
additions (other than ancillary 1items
of equipment of a kind that are
customarily furnished by purchasers or
lessees of property samilar in nature
to such Equipment) will be required to
render such Equipment complete for its
intended use by Lessee,

at all taimes during the term of the
Lease no part of the” Improvements or
any Equipment is or will become
“tax—exempt use property"” within the
meaning of Section 168(3)(3) of the
Code,

neither the Lessee nor any of its
affiliates will claim that 1t 1s the
owner of any part of the Premlses or
any Equipment nor will the Lessee or
any of its affiliates file any returns
or documents inconsistent with the
assumption that the Lessor will be the
owner of the Premises or any Equipment
for Federal income tax purposes,



(e) at the end of the Praimary Term, it 1s
reasonable to estimate that the fair
market value of the Premises and the
Equipment will be in the amount equal
to at least twenty percent (20%) of the
purchase price thereof, without
including i1n such value any increase or
decrease for inflation or deflation
during such term, and after subtracting
from such value any cost to Lessor for
removal and delivery of possession of
any Equipment to Lessor at the end of
the such term;

(f) It 1s reasonable to estimate that the
Premises and Equipment will be useful
to or usable by Lessor at the end of
the Primary Term for purposes other
than continued leasing by or transfer
to any member of the "lessee group" (as
such term 1s defined in Revenue
Procedure 75-21),

(g) neither (1) the ownership of the
Premises and the Equapment by the
Industrial Development Board of the
City of Geneva, Alabama (the Board),
(11) the leasing of the Premises and
the Equipment by the Board to the
Lessor pursuant to the Lease and
Agreement, dated as of the date hereof,
between the Board and the Lessor, (111)
the issuance by the Board of the Seraies
A Bonds and Series B Bond (both as
defined in the Lease), nor (av) the
consummation of the transactions
contemplated by the foregoing will
result in the Loss (as defined in
Section 3(b) hereof) of any of the Tax
Benefits

SECTION 3. Income Tax Indemnification (a) If any
Indemnified Event (as defined in Section 3(b) hereof) results
in a Final Determination (as defined in Section 6(c) hereof)
pursuant to which there occurs a Loss of Operative Benefits or
Loss (as defined in Section 3(c) hereof), then the Lessee shall
pay to the Lessor at the time specified in paragraph (d) hereof
an amount (herein the "Tax Payment") which, after the deduction
of all taxes payable by the Lessor with respect to the receipt




thereof, 1s equal to the Tax Payment (as defined in Section
6(c) hereof) payable by the Lessor. This amount shall be
computed in accordance with Section 9(b) hereof including all
anterest, penalties and additions to tax payable by the Lessor
with respect to such Tax Payment (after giving credit for tax
benefits with respect to the Lessor's payment or accrual
thereof). Notwithstanding the foregoing, in any year in which
the Lessor would realize a reduction in Federal income taxes or
a reduction i1n interest, penalties or additions to tax, as a
result of a Loss with respect to which the Lessee has
previously made an indemnity payment hereunder, the Lessor
shall pay to the Lessee an amount which, after the deduction of
all taxes payable by lLessee with respect to the receipt
thereof, will be equal to the sum of (x) the amount of such
reduction in income taxes, interest, penalties or additions to
tax, computed in accordance with Section 9(b) hereof., plus (y)
the amount of any interest received because of such reduction,
plus (z) the amount of any net tax benefits accruing to the
Lessor by reason of any such payment pursuant to this sentence,
except that the Lessor will not be required to make such a
payment to the Lessee 1f an event of default shall have
occurred and be continuing under Section 17 of the Lease, and
the Lessor has not waived i1ts rights with respect to such
default

(b) An "Indemnified Event" shall mean one or more of
the following:

(1) the sale or other disposition of any
part of the Premises or the Equipment
or the interest of the Lessor therein
after the occurrence of an event of
default under the Lease,

(11) the incorrectness of any representation
or warranty made by the Lessee herein,
or

(111) any act or failure to act by the Lessee
or any person who acquires possession
or control of any part of the Equipment
or any part of the Premises through the
Lessee, regardless of whether such act
or failure to act 1s permitted or
required by the terms of the Lease,

(1v) use by the Lessee or any sublessee of
the Equipment outside the United States;

(c) A "Loss of Operative Benefits" or a "Loss" shall
mean any of the following.



(1) the Lessor shall have suffered a
disallowance, deferral or recapture of,
or is otherwise not allowed or loses
the right to claim all or any portion
of the Tax Benefits, or

(11) the Lessor shall be required to include
in income with respect to the Lease,
the Premises and/or the Egquipment any
amounts other than or at a time other
than those specified in Section 1(b)(v)
hereof, (together with the Tax
Benefits, the "Operative Benefits")

(d) All amounts payable to the Lessor hereunder shall
be paid within thirty days of wraitten notice from the Lessor to
the Lessee describing the Loss, provided that no amount shall
be payable prior to the date on which the Lessor makes a Tax
Payment with respect to such Loss Any payment due to the
Lessee from the Lessor shall be paid within tharty days after
the Lessor realizes a reduction 1n tax, interest, penalties or
additions to tax, as the case may be.

SECTION 4 Change in Law Indemnification

(a) In the event that a Tax Law Change (as
hereanafter defined) shall result in a reduction in Lessor's
Net After-Tax Margin (as hereinafter defined), the Lessee shall
pay the Lessor a re-documentation fee in an amount necessary to
maintain 75% of Lessor's Net After-Tax Margin, giving effect to
the Tax Law Change, but in no event shall this amount be in
excess of 2.5% of the Acquisition Cost If such fee shall not
be sufficient to maintain 75% of the Lessor's Net After-Tax
Margin, gaving effect to the Tax Law Change, the Basic Rent
payable under the Lease shall be adjusted upwards as follows:®

(1) such adjustment shall result in amounts
and be based upon an implicit lease
rate necessary to maintain 75% of the
Net After-Tax Margin, giving effect to
the Tax Law Change,

(11) such new implicit lease rate shall take
into account the payment of the
re—documentation fee described above
and be applied toward maintaining

Lessor's Net After-Tax Margin; and

(111) such new implicit lease rate shall not
result in the present value (using as
the discount rate the interest rate on



the indebtedness secured by a lien on
the Premises and the Equipment and
incurred by Lessor in connection with
its acquisition of the Premises and the
Equipment) of Basic Rent payable under
the Lease during the Praimary Term to be
in excess of 89 5% of the Acquisition
Cost (as hereinafter defined)

(b) For the purposes of this Section 4, the following
terms have the following meaning:

(1) "Acquisition Cost" means $13,000,000

(11) "Net After-Tax Margin" means the net
after tax yield to be derived by Lessor
from the sale and leaseback of the
Premises and the Equipment less the net
after tax cost of funds to the Lessor
as assumed by Lessor as of the date
hereof

(111) "Tax Law Change" means any regulations
promulgated after the date hereof under
the Internal Revenue Code of 1986, as
amended to the date hereof which
affects the timing or amounts of any of
the Operative Tax Benefits

(c) If a Tax Law Change shall occur, the Lessor shall
determine whether the provisions of paragraph (a) hereof shall
apply and 1f so, the amount of any Basic Rent increases, and
shall, 1f Lessor determaines that such Tax Law Change results in
an increase 1in Basic Rent, within forty-five days after the
date of enactment of a Tax Law Change deliver to the Lessee a
notice either specifying the amount of such Basic Rent
increases with respect to the Premises and/or Equipment and
that the re-documentation fee i1s payable. Upon receipt of such
notice, Lessee shall have a period of 30 days thereafter to
determine whether Lessee agrees with the calculations and
conclusions set forth therein. In the event Lessee disagrees
with the calculations and conclusions set forth in the
certificate, Lessee shall, within 30 days of the receipt of the
certificate, notify Lessor of Lessee's disagreement and appoint
a financial consultant (reasonably acceptable to Lessor) to
make the calculations of rent increase as required by this
Section 4 Such financial consultant shall present his
calculations and conclusions within 30 days after appointment
by Lessee In the event the conclusion of Lessee's financaial
consultant as to the amount of increased rent does not differ



by more than 5% with the conclusion of Lessor, the decision of
Lessor shall be binding upon the parties and the increased
Basic Rent shall constitute the Basic Rent payable under the
Lease commencing as of the date of enactment of the Tax Law
Change. In the event the conclusion of Lessee's financial
consultant as to the amount of increased rent differs by more
than 5% from the conclusion of Lessor, Lessor and Lessee shall
select a second financial consultant who shall decide which of
the two conclusions 1s more accurate. The decision of the
second financial consultant shall be binding upon the partaies
and the increased Basic Rent shall constitute the Basic Rent
payable under the Lease with respect to the Premises and/or the
Equipment commencing as of the date of enactment of the Tax Law
Change The re-documentation fee shall be due and payable
within five business days after notice that such 1s due and
payable

SECTION 5 Excluded events. Notwithstanding any
provaisions contained herein to the contrary, Lessee shall not
be required to make any payment to the Lessor in respect of any
Loss of Operative Benefits 1if that Loss results solely from one
or more of the following events (hereinafter called "Excluded
Events").

(a) a voluntary or involuntary sale, transfer or
other disposition by the Lessor of any interest in the Premises
and/or Equipment, including any such transfer or disposition
pursuant to provisions of paragraphs 11(b), 11(c), 13(a), 13(b)
and 13(c) of the Lease (1n each case only to the extent that
Lessee shall have paid all amounts which 1t 1s required to pay
under the Sublease in connection therewith) and other than any
such transfer or disposition pursuant to any assignment or
grant of a security interest to a Mortgagee pursuant to the
terms thereof as a result of Lessee's default under the Lease
or Guarantor's default under the Guaranty

{({b) the failure of the Lessor timely to claim any
Operative Benefit in 1ts Federal income tax return for the
appropriate year or the failure of the Lessor to follow proper
procedure or to make any necessary elections 1in claiming any
Operative Benefit which 1s properly allowable,

(c) the failure of the Lessor to have sufficient
ancome on 1ts Federal income tax returns to benefit from
Accelerated Cost Recovery Deductions, Amortization Deductions,
or Interest Deductions (after giving effect to any carrybacks
or carryforwards to which the Lessor 1is entitled),



(d) Any event which requires or permits the payment
by the Lessee of the purchase price set forth in Schedules C or
D to the Lease, but only 1f such purchase price shall have
actually been paid by the Lessee, and

(e) a foreclosure by any person holding a lien or
interest 1n the Premises or any interest therein, if no event
of default under the Lease shall have occurred and be
continuing

SECTION 6. Contest. (a) In the event that (1) the
Internal Revenue Service proposes an adjustment in the Federal
income taxes of the Lessor which, 1f successful, would require
Lessee to indemnify the Lessor pursuant to this Agreement, and
(i1) the amount of the indemnity which Lessee would be required
to pay in the aggregate in respect of such adjustment would
exceed $50,000, then the Lessor shall give notice to the Lessee
of such proposed adjustment within thirty days (or a longer
period of time 1f the failure to give notice of such claim to
Lessee within thirty days does not have a materially adverse
impact on the ability of Lessee to participate in the contest
of the proposed adjustment).

(b) The Lessee shall have the right at 1ts option and
at 1ts own expense to be represented by counsel of its choice
reasonably satisfactory to Lessor and to undertake the defense,
negotiations or settlement of any such proposed adjustment
which relates to any Loss indemnified against hereunder
Except as provided in (c) below, such notice, and the
opportunity to undertake the defense, negotiations or
settlement of any such proposed adjustment, shall be a
condition precedent to any liability of the Lessee under the
provisions of this Agreement If the Lessee shall undertake to
defend, negotiate or settle any such proposed adjustment, 1t
shall notify the Lessor of its intention to do so within 30
days of notice of any such claim for indemnity, and the Lessor
shall cooperate with the Lessee or i1ts counsel in the defense
against any such proposed adjustmeht and in any compromise
thereof. Lessor shall be entitled to participate in any such
defense with counsel of i1ts choice and at 1ts expense After
the Lessee has notified the Lessor of i1ts intention to
undertake to defend, negotiate or settle any such proposed
adjustment, the Lessee shall not be liable for any additional
legal expenses incurred by the Lessor in connection with any
defense, negotiation or settlement of such proposed
adjustment  If the Lessee shall desire to make a final and
complete compromise with the Internal Revenue Service of all
claims arising out of any such proposed adjustment and the
Internal Revenue Service accepts such compromises and the
Lessor shall refuse to consent to such compromise, then the
Lessee’'s liability under this Agreement with respect to such

10



proposed adjustment shall be limited to the amount so offered
in compromlse To the extent that the Lessee elects not to
defend or settle such proposed adjustment, the Lessor may elect
reasonably and in accordance with 1ts good faith business
Judgment to defend or settle such proposed adjustment;
provided, however, that any such settlement shall be made only
with the consent of the Lessee (which consent shall not be
unreasonably withheld or delayed and shall be deemed given by
the Lessee unless the Lessee shall notify the Lessor of 1its
objection to such settilement and the reasons for such objection
by notice given within ten days after said consent shall be
requested by the Lessor). After any final judgment, or award
shall have been rendered by a court, arbitration board or
administrative agency of competent jurisdiction and the
expiration of the time in which to appeal therefrom or a
settlement shall have been consummated or the Lessor and the
Lessee shall have arrived at a mutually binding agreement, the
Lessee shall pay all sums due hereunder in accordance with the
provisions of Section 3 hereof If the Lessee determines that
the Lessor should make a Tax Payment (as defined in paragraph
(c) below) and then sue for refund, the Lessee shall advance
the funds necessary for such Tax Payment to the Lessor free of
interest. If the Final Determination (as defined in paragraph
(c) below) shall be in favor of the Lessor, the Lessor shall
pay to the Lessee an amount equal to the Operative Benefit to
the Lessor resulting from the payment of such amount plus the
amount of any tax, penalty or interest refunded to the Lessor
as the result of such Final Determination and any interest paid
to the Lessor by the Government, promptly upon receipt

thereof Notwithstanding the provisions of this Section 6(b),
the Lessor may at any time waive the raight to such
indemnification from the Lessee and assume the defense of any
claim, thereby relieving the Lessee for such claim

(c) The provisions of subparagraph (b) above shall not
apply 1f 1in connection with any such proposed adjustment
subject to indemnity hereunder other adjustments in the Federal
income taxes of the Lessor are proposed by the Internal Revenue
Service which are not subject to indemnity hereunder In such
case, the provision of this subparagraph (c) shall apply In
such event, 1f requested by the Lessee within 30 days of
notice, the Lessor will exercise its best efforts (which are to
be determined in 1ts sole discretion to be reasonable, proper
and consistent with the overall tax interests of Lessor) to
avoid requiring Lessee to pay such indemnity, provaded,
however, that in no event 1s the Lessor obligated to undertake,
nor may Lessee require the Lessor to undertake, any appeal of
an adverse decision by a United States Circuit Court of
Appeals, and provided, further, that the Lessor shall determine
in 1ts sole and reasonable discretion the nature of all actions

11



to be taken to contest such proposed ad-ustment including (x)
whetner any action to contest sucn proposed adjustment srall
initially be by way of judicial or administrative proceedings,
or both, (y) whether any sucn proposed adjustment shall be
contested by resisting payment thereof or by paying the samre
and seeking a refund thereof, and (z) 1f the Lessor shall elec:
to undertake judicial action with respect to such proposed
adjustment, the court or other judicial body before which such
action shall be commenced The Lessor shall have full control
over any contest pursuant to this Section 6(c) but shall keep
the Lessee informed of the status thereof and shall, whea 1in
good faith requested, consult the Lessee concerning the contest
of such proposed adjustment

The Lessor may, at its option, commence an action
prior to making payments of any tax, interest, addition to tax
or penalty attriputable to a Loss of Operative Benefits (a "“Tax
Payment”) or may make such Tax Payment and then sue for a
refund If the Lessor takes such action prior to making such
Tax Payment, the Lessee snall not be reguired to make any
payments to the Lessor pursuaant to Section 3(a) hereof so leng
as such action is pending, provided that the Lessee shall pay
the expenses relating to such action when and as the same shall
become due In such case, 1f the Final Determination (as
defined 1n Section 6(c) hereof) 1s adverse to the Lessor, tne
payment required under Section 3(a) snall be payable by the
Lessee at sucn time as the Tax Payment 1s payable (but not
sooner tnan 30 days after receipt by the Lessee of written
notice from tne Lessor) If the Lessor shall elect to maxe
such Tax Payrent and then sue for refund, the Lessee shali lernd
to the Lessor free of net interest expense the amount of such
Tax Payment If the Final Determina%tion shall be in favor cf
the Lessor, the Lessor shall pay to the Lessee an amount equal
to the Tax Payment paid to the Lessor by the Lessee to the
extent refunded to the Lessor as a result of such Final
Determination and any interest paid to the Lessor by the
government, promptly upon receip:t thereof.

"Final Determination”" means any of the followaing (1)
& decision py the Lessor, consistent with an opinion of
independent tax counsel (selected by tne Lessor and reasonasly
acceptable to the Lessee), that the Lessor does not have a
reasonable basis for claiming any of the Operative Benefits on
its income tax return filed prior to the commencement of an
audit by the Internal Revenue Service, (11) a decision,
Judgment, decree or other order by any court of competent
Jurisdiction, which decision, judgment, decree or other ordwr
has become final, 1 e , all allowable appeals requested by the
Lessee pursuant to this Section 6(c) have been exhausted by
erther party to the action, provided, however, that the Lessor
shall not be required to seek certiorar: from the United States
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Supreme Court, (111) the settlement of such claim in accordance
with this Section 6(c); or (iv) the written agreement of the
Lessor and the Lessee that the Lessor has suffered a Loss with
respect to which the Lessor is entitled to indemnification
pursuant to Section 3(a) hereof.

Anything to the contrary in this Section 6(c)
notwathstanding, the Lessor shall not pay, compromise or settle
any claim indemnified against herein without the consent of the
Lessee, which consent shall not be unreasonably withheld,
provided, however, that such consent shall be deemed given 1if
such proposed compromise shall not be disapproved by the Lessee
within 30 days after wraitten notice thereof from the Lessor to
the Lessee, or 1f the Lessee does not timely request that the
Lessor contest such claim in accordance with, and if so
requesting at all times comply with the requirements of, the
provisions of this Section 6(c). At any time, whether before
or after commencing to take action otherwise required pursuant
to this Section 6(c), the Lessor may decline to take such
action as 1s otherwise required by this Section 6(c) by
notifying the Lessee in writing that the Lessee 1s relieved of
its obligation to indemnify the Lessor with respect to such
proposed adjustment or such portion thereof as may be specified
in such notice

Moreover, at any time, whether before or after
commencing to take any action to contest any proposed
adjustment, the Lessee may give notice in wrating to the Lessor
of the Lessee's desire that such action be terminated The
Lessee shall promptly pay to the Lessor the amount that the
Lessee would be required to pay the Lessor as an indemnity
under this Agreement, assuming for this purpose only that the
adjustment proposed to be made was actually made on the date
the Lessor receives notice from the Lessee. The Lessee shall
not be liable for any costs or expenses incurred in further
pursuing such action after the Lessor's receipt of such notice
in further pursuing such action except to the extent such
expenses relate to winding-up suchk action.

(d) Notwithstanding anything to the contrary in thas
Section 6, the Lessor shall not be required to take any action
pursuant to either paragraph (b) or (c) of this Section 6
unless the Lessee shall have furnished Lessor, if requested by
Lessor, with an opinion of independent tax counsel satisfactory
to Lessor to the effect that a meritorious claim exists in
favor of the allowance of the item or 1tems proposed to be
adjusted.
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SECTION 7 Survival The oblagations, liabilitaes,
and rights of the Lessor and Lessee arising under this
Agreement shall continue in full force and effect,
notwithstanding the expiration or other termination of the
Lease, until all such obligations have been met, such
liabilities have been paid in full, and such rights have been
exhausted The obligations and liabilities of the Lessee
hereunder shall be enforceable by the Lessor and its
successors, assigns and agents

SECTION 8 Recomputation of Purchase Prices. If any
amount 1s paid to the Lessor by the Lessee pursuant to this
Agreement, the Lessor shall recompute the purchase prices under
Schedule C to the Lease to reflect such payment in accordance
with the manner in which such values were originally computed

SECTION 9. Miscellaneous.

(a) Notices Any notices provided for in this
Agreement shall be in writing and shall be deemed to have been
duly given when delivered personally or when deposited in the
United States mai1l, registered as certified, postage prepaid,
addressed as follows*

If to the Lessor BNE Capital Corporation
28 State Street
Boston, Massachusetts 02109
Attention. Vice President -
Admanastration

If to the Lessee’ Fleming Foods of Alabama, Inc
6301 Waterford Boulevard
P O. Box 26647
Oklahoma City, OK 73126-0647
Attention R Randolph
Devening, Vice President

{b) Computations Whenever 1t may be necessary to
determine (x) whether there 1s a Loss, (y) the amount of a Loss
or (z) the amount of any payment required to be made hereunder
by either the Lessee or the Lessor, such determination and such
computation shall be made on the assumptions contained in
Section 1 hereof. The computation of any Tax Payment shall be
made based upon the highest marginal tax rate applicable to
Lessor for the period to which such Tax Payment relates. All
computations required to be made hereunder shall be made
reasonably by the Lessor, and the results of such computations,
together with a statement describing in reasonable detail the
manner 1in which such computations were made, shall be delivered
to the Lessee 1n writing

14



Upon receipt of such statement, Lessee shall have a
period of ten days thereafter to determine whether Lessee
agrees with the computations and results set forth therein. 1In
the event Lessee disagrees with the computations and results
set forth in the statement, Lessee shall, within 30 days of the
receipt of the statement, notify Lessor of Lessee's
disagreement = Thereafter, within five days of such
notification, Lessor and Lessee shall each appoint a financial
consultant (the expenses of which to be paid by the party
appointing the same) to make the computations necessary to
determine (x), (y) or (2) above, as the case may be. Such
financial consultants shall present their computations and
determinations within 30 days after appointment by Lessee and
Lessor In the event the conclusions of the financial
consultants do not differ by more than 5% with each other, the
decision of Lessor's financial consultant shall be binding upon
the parties. 1In the event the conclusion of Lessee's financial
consultant as to the matter under determination differs by more
than 5% from the conclusion of Lessor's financial consultant,
the two financial consultants shall select a third financial
consultant who shall decide which of the two conclusions is
more accurate The decision of the third financial consultant
shall be binding upon the parties and the expenses of said
third consultant shall be paid by the losing party

(c) Counterparts This Agreement may be executed 1in
any number of counterparts, each counterpart constituting an
original but all together one and the same instrument and
contract

(d) Governing Law. This Agreement shall be governed
by and construed in accordance with the laws of The
Commonwealth of Massachusetts.

(e) Payments. All payments hereunder to the Lessor
shall be made by wire transfer of immediately available funds
to such bank or account as the Lessor shall designate by prior
written notice. All payments hereUnder to the Lessee shall be
made by wire transfer of i1mmediately available funds to such
bank or account as the Lessee shall designate by prior wratten
notice If any payment required to be made pursuant to this
Agreement 1s not made to the Lessor or the Lessee on or before
the date required herein, then such payments shall bear
interest at the rate provided for past due payments under the
Lease

15



IN WITNESS WHEREOF, the parties hereto have executed this

Tax Indemnity Agreement as of the date first above written.

BNE CAPITAL CORPORATION

Vice President - Adminaistrataion

FLEMING FOODS OF ALABAMA, INC.




IN WITNESS WHEREQF, the parties hereto have executed
tais Tax Indemnity Agreetrent as of the date first above written.

BNE CAPITAL CORPORATION

By"

FLEMING FOODS OF ALABAMA, INC.

By.wnw

Lonpe s M EIEL] v
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EXHIBIT D



2055¢

TAX INDEMNITY GUARANTY

from

FLEMING COMPANIES, INC

to

BNE CAPITAL CORPORATION

Dated as of November 20, 1986



TAX INDEMNITY GUARANTY, dated as of November 20, 1986 (herein,
together with all amendments and supplements hereto, called this Guaranty),
from FLEMING COMPANIES, INC , an Oklahoma corporation (herein, together with
any entity succeeding thereto by consolidation, merger or acquisition of 1ts
assets substantially as an entirety, called Guarantor), having an address at
6301 Waterford Boulevard, P O Box 26647, Oklahoma City, Oklahoma 73126-0647,
to BNE CAPITAL CORPORATION, a Massachusetts corporation (herein, together with
any assignee of its rights under this Guaranty, called Lessor), having an
address 28 State Street, Boston, Massachusetts 02109

Guarantor is the owner of all of the issued and outstanding stock of
Fleming Foods of Alabama, Inc , an Alabama corporation (herein, together with
any entity succeeding thereto by consolidation, merger or acquisition of 1ts
assets substantially as an entirety called Lessee) Lessee intends to
sublease from the Lessor a parcel of land located 1n Geneva, Alabama (the Land
Parcel) and the buildings, structures and other improvements located
respectively thereon (the Land Parcel and the improvements thereon being
herein called the Premises) and certain 1tems of machinery and equipment (the
Equipment) to be used in connection therewith, pursuant to a Sublease and
Agreement, dated as of the date hereof, between Lessor, as lessor, and Lessee,
as lessee (herein, together with all amendments and supplements thereto and
any memorandum or short form thereof entered into for purposes of recording,
called the Sublease)

In connection with the execution and delivery of the Sublease, Lessor
and Lessee have also entered i1nto a Tax Indemnity Agreement, dated as of the
date hereof (the Tax Indemnity Agreement) Lessor will finance a portion of
1ts acquisition price of the Premises and the Equipment from the 1ssuance and
sale by the Industrial Development Board of the City of Geneva, Alabama (the
Board) of $§10,400,000 aggregate original principal amount of 1ts Industrial
Development Bonds (Fleming Foods, 1986 Project) Series A and 1ts $2,600,000
original principal amount Industrial Development Bond (Fleming Foods, 1986
Project) Series B and secure such Series A Bonds (the Indebtedness) with a
mortgage lien (the instrument or instruments evidencing such lien called the
Mortgage and the party or parties entitled to the benefits of such lien,
including any trustee therefor, called the Mortgagee) The Sublease will be
assigned by the Lessor as security for the Indebtedness

The execution and delivery of this Guaranty by Guarantor 1s an
1nducement to the Lessor to execute and deliver the Sublease Guarantor, as
owner of all the issued and outstanding stock of Lessee, deems 1t to be in its
interest and for its financial benefi1t that Lessee execute and deliver the
Sublease and the Tax Indemnity Agreement

NOW, THEREFORE, 1n consideration of the premises, Guarantor agrees as
follows

1 Guarantor unconditionally guarantees that all sums to be paid by
Lessee under the Tax Indemnity Agreement, will be promptly paid in full on or
before the expiration of any applicable grace period tn accordance with the
provisions of said document, &nd that Lessee will punctually perform and
observe each and every covenant, agreement, term and condition 1n said
documents required to be performed or observed by Lessee This Guaranty 1s
primary, irrevocable, unconditional and absolute, irrespective of any



circumstance which might otherwise constitute a legal or equitable discharge
or defense of or by a guarantor or surety. If for any reason any such sums
shall not be paid when due, or any such covenant, agreement, term or condition
1s not performed or observed, in accordance with said documents, Guarantor,
within 3 business days after notice thereof, but in any event prior to the
expiration of any period of grace provided therefor i1n the Tax Indemnity
Agreement (which notice shall not extend any such grace period), shall pay the
same to the persons entitled thereto pursuant to the provisions of the Tax
Indemni1ty Agreement and will perform and observe or cause to be promptly
performed and observed every such covenant, agreement, term and condition
thereof regardless of (a) any defenses or rights of set-off or counterclaims
which Lessee or Guarantor may have or assert, (b) whether Lessor shall have
taken any steps to enforce any rights against the Lessee or any other remedy
thereunder as a result of the default of Lessee thereunder and (c) any other
condition or contingency Failure of Guarantor to comply with the provisions
of the immedrately preceding sentence shall constitute an Event of Default
hereunder and failure of Guarantor to comply with any other covenant or
agreement contained herein for a period of 30 days after notice shall likewise
constitute an Event of Default hereunder Guarantor also agrees to pay to
such person such further amounts as shall be sufficient to cover the cost and
expense of collecting such sums or any part thereof, or of otherwise enforcing
th1s Guaranty, i1ncluding, in any case, reasonablie compensation to its
attorneys This Guaranty 1s a guaranty of payment and performance and not
merely of collectability

2 The obligations, covenants, agreements and duties of Guarantor
under this Guaranty shall in no way be affected or impaired by reason of the
happening from time to time of any of the following, although without notice
to or the further consent of Guarantor

(a) the waiver by Lessor of the performance or observance
by Lessee, Guarantor or any other party of any of the
agreements, covenants, terms or conditions contained
1n thi1s Guaranty, the Tax Indemnity Agreement or any
other instrument contemplated therein or herein,

(b) the extension, 1n whole or in part, of the time for
payment by Lessee or Guarantor of any sums owing or
payable under the Tax Indemnity Agreement or this
Guaranty, or of any other sums or obligations under or
arising out of or on account of the Tax Indemnity
Agreement or this Guaranty or the renewal of any
thereof,

(c) any assignment of the Sublease or subletting of the
Premises or the Equipment or any part thereof or any
refinancing of the Indebtedness,

(d) the modification or amendment (whether material or
otherwise) of any of the obligations of Lessee or
Guarantor under the Sublease, the Tax Indemnity
Agreement or this Guaranty, specifically including
(but without limitation) in connection with the
construction of Substantial Alterations pursuant to
Section 10 of the Sublease,

2



(e) the doing or the omission of any of the acts referred
to in the Tax Indemnity Agreement or this Guaranty
(including, without limitation, the giving of any
consent referred to therein),

(f) any failure, omssion or delay on the part of Lessor
to maintain, enforce, assert or exercise any right,
power or remedy conferred on or available to Lessor 1n
or by the Tax Indemnity Agreement or this Guaranty or
any other instrument, or any action on the part of
Lessor granting indulgence or extension in any form
whatsoever;

(g) the voluntary or involuntary liquidation, dissolution,
sale of all or substantially all of the assets,
marshalling of assets and liabi1lities, receivership,
conservatorship, insolvency, bankruptcy, assignment
for the benefit of creditors, reorganization,
arrangement, composition or readjustment of, or other
similar proceeding affecting, Lessee or Guarantor or
any of their assets,

(h) the release of Lessee or Guarantor from, or any
defense of Lessee or Guarantor to, the performance or
observance of any of the agreements, covenants, terms
or conditions contained in the Tax Indemnity Agreement
or this Guaranty by operation of law;

(1) any change in the corporate relationship between
Guarantor and Lessee, specifically including (but
without limitation) divestiture of ownership of Lessee
by Guarantor,

(j> the 1nability of Lessor, the Mortgagee or Lessee to
enforce any provisions of the Tax Indemnity Agreement
for any reason,

(k) the termination of the Lease (as defined 1n the
Sublease) or any termination of the Sublease prior to
the expiration of its term other than as a result of
the exercise of any purchase option thereunder, or

(1) any action or inaction of Lessor which results 1n any
impairment or destruction of any subrogation rights of
Guarantor or any rights of Guarantor to proceed
against Lessee for reimbursement

Guarantor's l1ability hereunder shall not be affected or impaired by any sale,
pledge, surrender, compromise, release, renewal, extension, 1ndulgence,
alteration, exchange, change 1n or modification of said liabilities and
obligations, either expressed or 1mplied or any contract or confracts
evidencing any thereof, or any security or collateral therefor, including,
without 1Timitation, any contained in the the Tax Indemnity Agreement



3 In the event of the rejection or disaffirmance of the Tax
Indemnity Agreement by Lessee or Lessee's trustee in bankruptcy pursuant to
any present or future, federal or state bankruptcy law or any other law
affecting creditors’ rights, Guarantor will, and does hereby (without the
necessity of any further agreement or act) assume all obligations and
Thab1lities of Lessee under the Tax Indemnity Agreement to the same extent as
1f 1t had been originally named instead of Lessee as a party to each such
document and there had been no such rejection or disaffirmance, and Guarantor
will confirm such assumption 1n writing at the request of the Lessor upon or
after such rejection or disaffirmance Guarantor, upon such assumption, shall
have all rights of Lessee under the Tax Indemnity Agreement (to the extent
permitted by law)

4 Guarantor will deliver to Lessor copies of all financial
statements, reports, notices and proxy statements sent by Guarantor to its
stockholiders (other than monthly financial statements and reports) along with
such additional information (including copies of public reports filed by
Guarantor with the Securit.es Exchange Commission) regarding the business
affairs and financial condition of Guarantor as Lessor may reasonably request

5 Notice of acceptance of this Guaranty and notice of any
obligations or liabilities contracted or incurred ny Lessee, whether or not
waived by Lessor, are hereby waived by Guarantor

6 This Guaranty may not be modified or amended excapt by a written
agreement duly executed by Guarantor with the consent i1n writing of Lessor and
all assignees of Lessor

7 Guarantor waives any right it may have to requira Lessor to
proceed against Lessee or to pursue any remedy within the power of Lessor
Guarantor agrees that all of 1ts obligations hereunder are 1ndependert of the
obligations of Lessee under the Tax Indemnity Agreement and that a separate
action may be brought against Guarantor whether or not an action 15 commenced
against Lessee under the Tax Indemnity Agreement

8 All agreements, representations and warranties contained herein
or made in writing by Guarantor shall survive the execution and delivery of
this Guaranty

9 A1l notices, demands, requests, consents, approvals and other
instruments required or permitted to be given pursuant to the terms of this
Guaranty shall be in writing and shall be deemed to have been properly given
if sent by prepaid certified or registered mail or by prepaid messenger
service guaranteeing cvernight delivery, addressed to each party at their
respective address first above set forth Guarantor and Lessor shall each
have the right from time to time to specify as i1ts address for purposes of
this Guaranty any other address in the United States of America upon giving 15
days’ written notice thereof, similarly given, to the other party.

10 Thts Guaranty shall be binding upon, and inure to the benefit
of, the parties hereto and their respective successors and assigns, whether by
merger, consolidation or transfer of assets



11 This Guaranty shall be construed and enforced in accordance with
and governed by, the laws of the State of Alabama



IN WITNESS WHEREOF, Guarantor has caused this Guaranty to be duly
executed as of the day and year first above written

FLEMING COMPANIES, INC
Guarantor

By

Donald N Eyler, Vice Predident

(Corporate Seal)

— ﬁ—-
n Thompson, 6/
ssistant Secretary
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This Instrument Was Prepared By
and When Recorded Return To:

Mark G. Henning, Esq.
Winston & Strawn

35 West Wacker Drive
Chicago, Illinois 60601-9703

[Fleming]

ASSIGNMENT AND ASSUMPTION AGREEMENT

ASSIGNMENT AND ASSUMPTION AGREEMENT dated as of
August |} , 1994 (this “"Assignment") between BNE CAPITAL
CORPORATION, a Massachusetts corporation ("Seller"), and REBNEC
Nine, Inc., a Delaware corporation ("Purchaser").

CIT.

A. Seller leases from The Industrial Development Board
of the City of Geneva, an Alabama public corporation, (hereinafter
called the "Board") certain land described on Exhibit A attached
hereto and made a part hereof, and all buildings and improvements
located thereon (all of the foregoing being hereinafter
collectively called the "Premises") pursuant to a certain Lease and
Agreement dated as of November 20, 1986 (hereinafter called the
"Lease"), which Lease was filed on December 15, 1986 in the records
of the Judge of Probate of Geneva County, Alabama in Official
Record Book 31 at pages 1-29.

B. Seller subleases the Premises to Fleming Foods of
Alabama, Inc., an Alabama corporation pursuant to a certain
Sublease and Agreement dated as of November 20, 1986 (hereinafter
called the "Sublease"), which Sublease was filed on December 15,
1986 in the records of the Judge of Probate of Geneva County,
Alabama 1n Official Record Book 31 at pages 30-72.

c. Pursuant to a certain Collateral Assignment dated as
of November 20, 1986 (hereinafter called the "“Collateral
Assignment"), Seller assigned to the Board all of Seller’s estate,
right, title and interest in, to and under the Sublease and a
certain Sublease Guaranty from Fleming Companies, Inc., an Oklahoma
corporation to Seller dated as of November 20, 1986.

D. Pursuant to a certain Trust Indenture (the "“Trust
Indenture") dated as of November 20, 1986, the Board conveyed,

assigned, mortgaged and granted to Morgan Guaranty Trust Company of
New York, as Trustee (hereinafter called the "Trustee") all of the
Board’s right, title and interest in and to, among other things,
the'Premises, the Lease, the Sublease and the Sublease Guaranty; in
addition, pursuant to a certain Assignment of Leases and Agreement
dated as of November 20, 1986 (hereinafter called the "Assignment
og Leases"), the Board assigned to the Trustee all of its right,
title and interest in, to and under the Sublease, the Sublease




Guaranty, the Lease and the Collateral Assignment. The Collateral
Assignment, the Trust Indenture and the Assignment of Leases are
hereinafter collectively called the "Security Documents."

E. Seller has agreed to sell, transfer and assign to
Purchaser all of Seller’s right, title and interest (1) as Lessee
in, to and under the Lease and the Premises, including, but not
limited to Seller’s rights and options to purchase the Premises as
specifically provided in the Lease, and (2) as Sublessor in, to and
under the Sublease, 1n each case subject to the estate, right,
title and interest of the Trustee therein created and existing
pursuant to the Security Documents.

F. Purchaser and Seller desire to enter into this
Assignment.

NOW, THEREFORE, for good and valuable consideration, the
receipt and sufficiency of which are hereby acknowledged, the
parties hereto agree as follows:

Section 1. Assignment. Seller does hereby assign,
transfer, sell and convey to Purchaser all of Seller’s right, title
and interest (a) as Lessee in, to and under the Lease and the
Premises, including, but not limited to Seller’s rights and options
to purchase the Premises as specifically provided in the Lease, and
(b) as Sublessor in, to and under the Sublease, in each case
subject to the estate, right, title and interest of the Trustee
therein created and existing pursuant to the Security Documents.

Section 2. Assumption. Purchaser hereby assumes all of
the duties and obligations of Seller under the Lease and the
Sublease arising or accruing on or after the date hereof.
Purchaser confirms that (1) it has the requisite corporate power
and authority to enter into and carry out the obligations of the
Lessee under the Lease and the Sublease and (ii) it shall be bound
by all of the terms of, and shall undertake all the obligations of
Seller contained in, and shall be deemed a party to the Lease and
the Sublease, 1n each case solely from and after the date hereof.

Section 3. Successors and Assigns. This Assignment
shall be binding upon and 1nure to the benefit of Purchaser, Seller

and their permitted successors and assigns.

Section 4. Counterparts. This Assignment may be
executed by the parties hereto in separate counterparts, each of
which when so executed and delivered shall be an original, but all
such counterparts shall together constitute but one and the same
instrument.

Section 5. Governing Law. This Assignment, including
all matters of construction, validity and performance shall be
governed by and construed in accordance with the laws of the State

-




of Alabama applicable to contracts made in such state, without
regard to conflicts of laws.

Section 6. Notices. All notices, offers, documents,
approvals, waivers, requests, demands and other communications
hereunder or under the Transaction Documents shall be given to
Purchaser at:

REBNEC Nine, Inc.

1900 Indian Wood Circle
Maumee, Ohio 43547
Attn: President

Fax: (419) 893-7419

® & & &




IN WITNESS WHEREOF the undersigned have caused this
Assignment to be duly executed as of the dates of the acknowledg-
ments set forth below to be effective however as of the day and
year first written above.

BNE CAPITAL CORPORATION

By:
Its: W

REBNEC Nine, Inc.

By:

Its:

C: \DOCS\MGH\DANA\ASSUMPTION. FL2
7-26-94\1:38pm




IN WITNESS WHEREOF the undersigned have caused this
Assignment to be duly executed as of the dates of the acknowledg-
ments set forth below to be effective however as of the day and
year first wraitten above.

BNE CAPITAL CORPORATION

C:\DOCS\MGH\DANA\ASSUMPTION.FL2
7-26-94\1:38pm




COMMONWEALTH OF MASSACHUSETTS )

county oF MASCNROANY )

I, the undersigned, a notary public in and for said
county in said state, hereby certify that Ben S. Branch, whose name
as President of BNE CAPITAL CORPORATION, a Massachusetts
corporation, is signed to the foregoing instrument and who is known
to me, acknowledged before me on this day that, being informed of
the contents of the instrument he, as such officer and with full
authority, executed the same voluntarily for and as the act of said

corporation.
TP =
\ day

Given under my hand and official seal this the
v

NS

N

Notary Publac

My commission expares:

Darci L. Dubreuii
Notary Public
Commonwealth of Massachuseits
My commission expires March §6, 2001




STATE oF _(] oo

COUNTY OF

e 00 S

I, the undersigned, a notary public in and for said
county in said state, hereby certify that ent
whose name as Vice President of REBNEC Nine, Inc., a Delaware
corporation, is signed to the foregoing instrument and who is known
to me, acknowledged before me on this day that, being informed of
the contents of the instrument he, as such officer and with full
authority, executed the same voluntarily for and as the act of said
corporation.

q Given under my hand and official seal this the 18*‘— day

¢ 1994.
\Nr\vﬂ\OAJCb 7L . ileAA
Notary Public é_‘

Magy,
Notary Pubhg K DAy

My commission expires:_MLc%w_Sﬁte of Ohye
'On Expires 2-3.g¢

of

4]

(NOTARIAL SEAL)




[Fleming Foods])
ASSIGNMENT AND ASSUMPTION AGREEMENT

ASSIGNMENT AND ASSUMPTION AGREEMENT dated as of August 19,
1994 (this "Assignment") between BNE CAPITAL CORPORATION, a
Massachusetts corporation ("Seller"), and REBNEC NINE, INC., a Delaware
corporation ("Purchaser").

RECITALS

A. The parties hereto wish to effect the sale by Seller to
Purchaser of all right, title and interest of Seller in and to the
Transaction Documents (as defined below), and the assumption by
Purchaser of the obligations of the Seller under the Transaction
Documents relating to the sale to Purchaser of (i) Seller’s leasehold
interest in certain real property located in Geneva, Alabama (the
"Property"”) and (ii) all of Seller’s right, title and interest in and to
Industrial Revenue Bond Series B (as defined below).

B. Purchaser and Seller desire to enter into this
Assignment.

NOW, THEREFORE, for good and valuable consideration, the
receipt and sufficiency of which are hereby acknowledged, the parties
hereto agree as follows:

Section 1. Definjtions. For purposes of this Assignment, the
following specific terms shall have the meanings set forth below:

"Collateral Assignment™ shall mean the Collateral Assignment
dated as of November 20, 1986 from the Seller, as assignor, to the
Board, as assignee, filed December 15, 1986 and recorded in Official
Record Book 31 at pages 73-90, records of the Judge of Probate, Geneva
County, Alabama.

"Closing™ shall mean the date of execution and delivery of
this Assignment.

"Board™ shall mean The Industrial Development Board of the
City of Geneva, an Alabama public corporation.

"Industrial Revenue Bond Serjes B" shall mean the 9.00%
Industrial Development Bond (Fleming Foods, 1986 Project) Series B, due
March 15, 2011 and dated December 15, 1986 purchased by Seller with an
original face amount of $2,600,000.

"lLease"™ shall mean the Lease and Agreement dated as of
November 20, 1986 between the Board, as lessor, and Seller, as lessee,
filed December 15, 1986, and recorded in Official Record Book 31 at
pages 1-29, records of the Judge of Probate, Geneva County, Alabama.

"Subleage™ shall mean the Sublease and Agreement dated as of
November 20, 1986 between Seller, as lessor, and Sublessee, as lessee,
recorded on December 15, 1986 at Official Record Book 31 pages 30-72 of



Section 4. Novation. Upon the execution and delivery of this
Assignment and thereafter, Purchaser shall be substituted in lieu of
Seller as a party to each Transaction Document to which Seller is a
party.

Section 5. Successors and Assigns. This Assignment shall be
binding upon and inure to the benefit of Purchaser, Seller and their
permitted successors and assigns.

Section 6. Counterparts. This Assignment may be executed by
the parties hereto in separate counterparts, each of which when so
executed and delivered shall be an original, but all such counterparts
shall together constitute but one and the same instrument.

Section 7. Governing Law. This Assignment, including all
matters of construction, validity and performance shall be governed by
and construed in accordance with the laws of the Commonwealth of
Massachusetts applicable to contracts made in such state, without regard
to conflicts of laws.

Section 8. Notices. All notices, offers, documents,
approvals, waivers, requests, demands and other communications hereunder
or under the Transaction Documents shall be given to Purchaser at:

REBNEC Nine, Inc.

1900 Indian Wood Circle
Maumee, Ohio 43547
Attn: President

Fax: (419) 893-7419

All payments to be made to REBNEC Nine, Inc. shall be made to:

Society National Bank
Cleveland, Ohio

Account No. 500-079-3121
ABA No. 041-001-039
Attn: REBNEC Nine, Inc.

® k & % %




IN WITNESS WHEREOF the undersigned have caused this Assignment
to be duly executed as of the date of the acknowledgments set forth
below to be effective however as of the day and year first written
above.

BNE CAPITAL CORPORATION
By:
Its: PW

REBNEC NINE, INC.

By:

Its:




IN WITNESS WHEREOF the undersigned have caused this Assignment
to be duly executed as of the date of the acknowledgments set forth
below to be effective however as of the day and year first written
above.

BNE CAPITAL CORPORATION

By:

Its:

REBNEC MIN NC

’

By:

Its: \/lcé e on cnos—




COMMONWEALTH OF MASSACHUSETTS )

. )Ss.
COUNTY or‘m& )
=
on this _\ _ day ot;é%m, 1994, before me appeared Ben

S. Branch, to me personally knowR, who, being by me duly sworn (or
affirmed), did say that he 1s the President of BNE CAPITAL CORPORATION,
a Massachusetts corporation, and that said instrument was signed on
behalf of said corporation by authority of its board of directors, and
said President acknowledged said instrument to be the free act and deed
of said Corporation.

Notary Public
(SEAL)

Commlission expires:

Darci L. Dubreuil
Notary Public
Commenwealth of Massachusetts
My commission expires March 1§, 2001




state ofF _O bo )

} )ss.
COUNTY OF ____M )

Oon this H“‘ day of A’W" . 1994, before me appeared
A wd , to me persdhally known, who, being by me duly
sworn (or affirmed), did say that he 1s the Vice President of REBNEC
NINE, INC., a Delaware corporation, and that said instrument was signed
on behalf of said corporation by authority of its board of directors,
and said Vice President acknowledged said instrument to be the free act

and deed of said Corporation.
\Mﬁul&s \ﬁ %

Notary Publaic

(SEAL) MRLA K DAy

Notarv Public, State of Ohio

Commission explres:
P Expires 2-2-99




IN THE UNITED STATES BANKRUPTCY COURT

FOR THE DISTRICT OF DELAWARE

Inre Chapter 11

Fleming Comparues, Inc , et al ! Case No 03-10945 (MFW)
(Jontly Administered)

Debtors
Re* Docket No. 9683

NOTICE OF WITHDRAWAL, WITHOUT PREJUDICE, OF CERTAIN OBJECTIONS
BROUGHT BY THE PCT’S TWENTIETH OMNIBUS OBJECTION

TO CLAIMS (DOCKET NO. 9683)
1 On October 16, 2004, the Post Confirmation Trust (“PCT”)? filed the

PCT'’s Twentieth Ommbus Objection to Claims (Substantive) (Docket No 9683) (the “Twentieth
Omnibus Objection”) By the Twentieth Ommbus Objection, the PCT objected to twenty-seven
(27) claims for lease rejection damages, including those claims histed on Exhibit A attached
hereto

2 The PCT now withdraws the Twentieth Ommbus Objection solely as 1t
relates to the twelve (12) claims listed on the attached Exhibit A This withdrawal 1s without

prejudice to 1ts nght to object to the claims listed on Exhubit A on any ground 1n the future

! The Debtors were Core-Mark International, Inc , Flemmg Companies, Inc , ABCO Food Group, Inc ,

ABCO Markets, Inc , ABCO Realty Corp , ASI Office Automation, Inc , C/M Products, Inc , Core-Mark
Interrelated Companies, Inc , Core-Mark Mid-Continent, Inc , Dunigan Fuels, Inc , Favar Concepts, Ltd , Fleming
Foods Management Co , L L C, Fleming Foods of Texas, L P , Fleming International, Ltd , Fleming Retail
Holdings, Inc , f’k/a Ramnbow Foods, Inc , Fleming Supermarkets of Florida, Inc , Fleming Transportation Service,
Inc, Food 4 Less Beverage Company, Inc , Fuelserv, Inc , General Acceptance Corporation, Head Distributing
Company, Marquise Ventures Company, Inc , Minter-Weisman Co , Piggly Wiggly Company, Progressive Realty,
Inc, Retail Investments, Inc , Retail Supermarkets, Inc , RFS Marketing Services, Inc , and Richmar Foods, Inc

2 The PCT 1s a trust created pursuant to the Debtors’ and Official Commuttee of Unsecured Creditors’ Third
Amended and Revised Joint Plan of Reorgamzation of Flemmg Companies, Inc and its Fihng Subsidiaries under
Chapter 11 of the United States Bankruptcy Code and the Post-Confirmation Trust Agreement dated August 19,
2004
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3 The holders of the claims listed on the attached Exhibit A, each of which

has been served with this Notice, do not need to respond to the Twentieth Ommbus Objection

Dated October 29, 2004

PACHULSKI, STANG, ZIEHL, YOUNG, JONES
& TRAUBP C

Laura Davis Jones (Bar No 2436)
Scotta E McFarland (Bar No 4184)
919 North Market Street, 16" Floor
Post Office Box 8705

Wilmington, Delaware 19899-8705
(Courier No 19801)

Telephone (302) 652-4100
Facsimile (312) 652-4400

and

KIRKLAND & ELLIS LLP

James H M Sprayregen, P C (ARDC No
6190206)

Richard L Wynne (CA Bar No 120349)
Erin N Brady (CA Bar No 215038)

777 South Figueroa Street

Los Angeles, CA 90017

Telephone (213) 680-8400

Facsimile (213) 680-8500

and

PEPPER HAMILTON LLP

I William Cohen (P12016)

Robert S Hertzberg (P30216)
Juhe M Skidmore (P64982)

100 Renaissance Center, 36" Floor
Detroit, Michigan 48243
Telephone (313)259-7110
Facsimile (313) 259-7926

Co-Counsel for the Post Confirmation Trust
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Exhibit A
Withdrawn Claim Objections!

Claimant Claims For Which Objections Are
Withdrawn
Cypress FC Las Cruces I LP 14654, 14655, 7160, 7161
Eflow Investments Trusts I & II 169
Emenk Properties 1405 and 17551
Grocery OK QRS 15-5 Inc 14699
Rebnec Nine 14437
Remnhart Real Estate Group Inc 12525
Southbridge Plz LP 13510
Super 1 Hannam Inc 18217

1. All objections set forth 1n the Twentieth Omnibus Objection to the claims histed 1n this Exhibit A are withdrawn
without prejudice to the PCT’s night to raise future objections thereto
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