IN THE UNITED STATESBANKRUPTCY COURT
FOR THE DISTRICT OF DELAWARE

In Re:
CHAPTER 11
Fleming Companies, Inc., et al.,
Case No. 0310945(MFW)
Debtors. (Jointly Administered)

Objection Deadline: April 9, 2003 at 12:00 p.m. prevailing Eastern Time
Hearing Date: April 10, 2003 at 11:30 p.m. prevailing Eastern time

LIMITED OBJECTION OF HERSHEY FOODS CORPORATION
TO MOTION FOR ORDER AUTHORIZING THE PAYMENT OF
CRITICAL TRADE VENDORSIN EXCHANGE
FOR CONTINUING RELATIONSHIP PURSUANT TO CUSTOMARY TRADE TERMS

Hershey Foods Corporation (“Hershey”), by its attorneys, Klehr Harrison Harvey
Branzburg & Ellers LLP, hereby objects (the “Objedion™) to the Motion (the “Criticd Vendor
Motion”) for Order Authorizing the Payment of Criticd Trade Vendarsin Exchange for
Continuing Relationship Pursuant to Customary Trade Terms, and respedfully represents as

follows:

Jurisdiction
1. This Court has jurisdiction to consider this matter pursuant to 28U.S.C. 88157
and 1334.This matter is a cre procealing pursuant to 28U.S.C. §157(b). Venueis proper
before this Court pursuant to 28U.S.C. §§1408and 1409.
2. The statutory basis for the reli ef requested in the Criticd Venda Motionis

sedion 10%4a) of title 11 d the United States Code (the “Bankruptcy Code”).
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Background
3. On April 1, 2003(the “Petition Date”), the Debtors filed vduntary petitions for

relief under chapter 11 d the Bankruptcy Code. Pursuant to sedions 1107and 1108 6the
Bankruptcy Code, the Debtors have retained passesson d their respective assts and are
authorized, as debtors-in-possesgon, to continue the operation and management of their
respedive businesses.

4. Prior to the Petition Date, Hershey shipped to the Debtors goods for which it has
not been paid o approximately $17,000,000.00.Included within these shipments were goods
sold oncredit in the gproximate anourt of $12000,000.00or which Hershey has timely
as®erted areclamation claim, pursuant to sedion 2702 d the Uniform Commercia Code.

5. At the “First Day” hearing as to the Debtors' cases, the Debtors dated that they
have substantial freeunseaured asts in their estates. The Debtors, however, did na give ay
detail s as to the nature or value of these asts.

6. On April 2, 2003 the Debtors fil ed the Emergency Motion (the “Financing
Motion™) Pursuant to 11U.S.C. 88361, 362, 363nd 364Fed. R. Bankr. P. 400Xb) and 9014,
and Del. Bankr. LR 4001-2, (A) for Interim and Final Order Authorizing the Use of Cash
Coll ateral and Grant of Adequate Protedion Nunc Pro Tunc to the Petition Date, and (B)
Approving Post-Petiti on Financing and Related Reli ef.

7. Pursuant to the Financing Motion, the Debtors seek to encumber al of the
currently freeunseaured assets of their estates. However to date there has been no dsclosure of
the nature or value of those unseaured as<ts.

8. On April 2, 2003 Hershey filed a Limited Objedion to the Financing Motion.
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9. On April 4, 2003 the Debtorsfiled the Criticd Venda Motion.

10.  Pursuant to the Criticd Venda Motion, the Debtors sek broad authority to spend
$100million ona “criticd venda™ program (the “Program”), while & the same time borrowing
the same anourt under a post-petition debtor-in-possesson financing facili ty.

11. The Debtors financing motion and critica vendor motion are inexorably
intertwined. At the same time thase motions, if approved, would apparently encumber all
unseaured assetsin the estate and dstribute $100000,000to pre-petition urseaured creditors. In
addition, certain vendors may get post-petition liens to seaure post-petition trade credit.

12.  If therelief requested were to be granted it would eff ectively dispose of
significant assets of the estate and affed the rights of all constituentsin this proceeding.

13. Normally, before such dramatic relief is granted, substantial disclosures would be
required akin to those required in a disclosure statement mandated uncer § 1125 d the
Bankruptcy Code sinceall the relief requested alters the normal scheme of distribution mandated
by the Code.

14.  Whileultimately it may prove wise to approve a$100,000,00@riticd vendor
program and it may be appropriate to encumber al asts of the estate to finance such a program,
it isnot appropriate to doeither on an expedited basis with the ladk of disclosure that existsin
this case.

15. Simply stated, the Debtor seeks dramatic extraordinary relief while & the same
time providing such a paucity of information to creditorsthat it isimpossble to evaluate the

merits of the motions.
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16. Inthe Critical Venda Motion, the Debtors fail to dsclose pertinent information
that is key to adetermination d the reli ef requested therein. Among these material omissons are
the Debtors’ failure to

@ identify which creditors are to be paid as “criticd vendas;”

(b) identify the terms under which the “criticd vendors” are to be paid their
pre-petition clams;

(© identify the terms under which the “criticd vendors” areto provide
services post-petition;

(d) identify the dl ocaion d the paymentsto be made under the Program
between the Debtors grocery and convenience store divisions, and;

(e discussthe Debtors' businessplan for the reorganization d these two
divisions, namely, which divisionwill require agreaer alocaion d the Debtors resources,
which dvisionis more important to the Debtors’ reorganization and will survive paost-petition.

17.  OnApril 4, 2003 the Debtors srved aNotice ato the Criticd Venda Motion
which set a hearing date of April 21, 2003for the Criticd Venda Motionwith an ojedion
dealine of April 14, 2003.

18.  OnApril 7,2003,at 5:27 pm., Hershey received by facsimile, an Amended
Noticewhich abruptly changed the hearing date to April 10, 2003at 11:30 am. and the objedion
deallineto April 9, 20 at 12:00 pm. This change resulted in the shortening of the time set for
the heaing by over aweek and effectively provided oy 48 haurs' natice of the hearing date,
and 24 hows' naticeof the objedion dcealline. Thisaccéerated heaing schedule was effeded
with noadditional disclosure of material facts that would all ow creditors to evaluate the issues

related to the Criticd Venda Motion.
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19.  Theorganizational meding to form an dfficial committeeof unseaured creditors
is currently scheduled for April 10, 2003at 1:00 pm.

20.  Hershey hereby submitsits Objedion to the Criticd Venda Motion.

Objection
21.  Hershey objectsto the Criticd Venda Motion onthe following grounds:
@ There has been insufficient disclosure to justify the reli ef requested;
(b) There has been insufficient time provided to all ow creditors a meaningful
oppatunity to oltain formal discovery; and
(© The Debtors have not responced to requests for informal discovery or
even to requests for information.

22.  The ourt’s equitable powers under sedion 109a) of the Bankruptcy Code, to
permit prepetition payments to “criticd vendas’ is extraordinary relief. 11 U.S.C. 88362d)(6),
507, 547, 726, 1122, 11@9(1); Inre Just For Feet, Inc., 242B.R. 821, 824D. Del. 1999; In
reCoserv, L.L.C., 273B.R. 487, 494 Bankr. N.D. Tex. 2003.

23.  While such extraordinary relief may be gopropriate in this case, it shoud orly be
permitted after full disclosure of the Debtors' businessplan, budgt, and a detail ed explanation
of the aiticd vendor program. The disclosures made to date ae simply inadequate to permit
creditors to make an informed deasion concerning the merits of such a program.

24.  Inadditionto the need for meaningful disclosure, creditors require enough timeto
evauate the disclosures. The expedited way in which this motion hes been handled has not
provided sufficient time for creditorsto oltain or evaluate the motions.

25.  OnApril 7, 2003 Hershey through its counsel requested information concerning
the Motion from the Debtors through their coursel. To date no resporse has been received.
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26. The Debtors have failed to provide evidence that satisfies the requisite dements
set forth by the caelaw. In fad, the Critical Vendor Motionis devoid of any information upon
which creditors could rely in suppating or oppasing the Motion. Thisis particularly
troublesome sincethe Debtors have chosen to expedite consideration d this matter, and an
official committeeof unseaured creditors has yet to be gopanted in these cases.

27. Moreover, the Debtors' attempts to rush this Court into granting the relief with a
heaing on short natice further taints the dfeds of their failure to provide meaningful disclosures
in the Criticd Venda Motion for several reasons. First, the Debtors have provided the aeditors
with littl e time to respondto and prepare for a heaing on the Criticd Vendor Motion. More
importantly, however, by moving the hearing such that it precedes the organizational meeing
(by one hour), the Debtors have dso eliminated from the pod of potential objedions, any
objedionthat might be filed by the official committeeof unseaured creditorsto be gopantedin
the Debtors’ casesto proted the interests of general unseaured creditors. The committeewould
need time to form, organize and oliain coursel and pdentially obtain discovery asto the Criticd
Venda Motion before making any determinations as to itsimpad on urseaured creditors.
Again, the Debtors are seeking to circumvent the dictates of the Bankruptcy Code for the
protedion d creditors generaly, let alone, the prioriti es dictated by the Code' s absolute priority
rule andits palicy of equality of distribution.

28.  Acoordingly, for the reasons dated above, Hershey respedfully requests that this

Court deny the Critical Venda Motion.
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Conclusion

WHEREFORE, Hershey respectfully requests that this Court enter an Order: (@) denying
the Critical Vendor Mation; and (b) granting such other and further relief as this Court deems

just and proper.

KLEHR, HARRISON, HARVEY,

BRANZBURG & ELLERSLLP
Morton R. Branzburg, Esquire
Carolyn Hochstadter Dicker, Esquire
260 South Broad Street
Philadelphia, PA 19102
Telephone: (215) 568-6060
Facsmile: (215) 568-6603

and

KLEHR, HARRISON, HARVEY,
BRANZBURG & ELLERSLLP

Dated: April 9, 2003 By:_/s/ Deirdre M. Richards
Deirdre M. Richards, Esquire (4191)
919 Market Street, Suite 1000
Wilmington, DE 19801-3062
Telephone: (302) 426-1189
Facsmile: (302) 426-9193

Attorneys for Hershey Foods Corporation
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