UNITED STATES BANKRUPTCY COURT
DISTRICT OF DELAWARE

Inre: Chapter 11

Case No 03-10945 (MFW)
{(Jointly Administered)

Fleming Companies, Inc., ef al.,

Debtors.
Objection Deadline: May 16, 2003 at 4:00 p.m.
Hearing Date: May 19, 2603 at 12:30 p.m.

[ N N R T S R

NOTICE OF MOTION

TO:  The Office of the United States Trustee; counsel to the Debtors; and those parties who
have requested notice pursuant to Rule 2002 of the Federal Rules of Bankruptcy
Procedure

Certain current and former officers and directors of Fleming Companies, Inc
(collectively, the “Movants™) have filed the Motion to Lift the Automatic Stay to Permit
Advancement of Certain Defense Expenses (the “Motion™)

Responses to the Motion, if any, are to be in writing and filed on or before May
16, 2003 at 4:00 p.m. with the United States Bankruptcy Court, 824 N. Market Street, 5" Floor,
Wilmington, Delaware 19801. At the same time, you must serve a copy of the response upon the
undersigned counsel so as to be received on or before May 16, 2003 at 4:00 p.m.

A HEARING ON THE MOTION WILL BE HELD ON MAY 19, 2003 AT 12:30
PM IF YOU FAIL TO RESPOND IN ACCORDANCE WITH THIS NOTICE, THE COURT
MAY APPROVE THE MOTION WITHOUT FURTHER NOTICE OR HEARING

Dated: Wilmington, Delaware
May 6, 2003

YOUNG CONAWAY STARGATT & TAYLOR, LLP

W (No 3614)
Jattliew B Lunn (No 4119)

The Brandywine Building

1000 West Street, 17th Floor

P.O Box 391

Wilmington, Delaware 19899-0391
Tel: (302) 571-6600

Fax: (302) 571-1253
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OF COUNSEL:

McMANEMIN & SMITH, P C
EdwinJ Tomko

600 N Pearl Street, Suite 1600
Plaza of the Americas, L. B. 175
Dallas TX 75201

(214) 953-1321 ~ Telephone
(214) 953-0695 — Telecopy
ATTORNEYS FOR

THOMAS DAHLEN

LOEWINSOHN & FLEGLE, LLP

Jim Flegle

18383 Preston Road, Suite 100

Dallas TX 75252

(214) 572-1701 - Telephone

(214) 572-1717 - Telecopy
ATTORNEYS FOR STEPHEN DAVIS

SECORE & WALLER, L L P

Wayne M Secore

Joan Waller

Three Forest Plaza, Suite 1100

12221 Merit Drive

Dallas TX 75251

(972) 776-0200 ~ Telephone

(972) 776-0240 ~ Telecopy
ATTORNEYS FOR MARK HANSEN

PATTON BOGGS LLP

Stephen Cass Weiland

2001 Ross Avenue, Suite 300
Dallas TX 75201

(214) 758-1500 - Telephone

(214) 758-1550 — Telecopy
ATTORNEYS FOR NEAL RIDER
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BAKER BOTTSLLP

B Daryl Bristow

Rebecca L Robertson

One Shell Plaza

910 Louisiana

Houston TX 77002-4995
(713) 229-1234 — Telephone
(713) 229 1522 — Telecopy

Timothy S Durst

2001 Ross Avenue, Suite 700

Dallas TX 75201

(214) 953-6816 — Telephone

(214) 661-4816 ~ Telecopy
ATTORNEYS FOR CARLOS
HERNANDEZ, HERBERT BAUM,
KENNETH DUBERSTEIN, ARCHIE
DYKES, CAROL HALLETT, ROBERT
HAMADA, GUY OSBORN, EDWARD
JOULLIAN III AND ALICE PETERSON

MUNSCH HARDT KOPF & HARR
Terence J Hart

1445 Ross Avenue,

4000 Fountain Place

Dallas TX 75202

(214) 855-7500 ~ Telephone

(214) 855-7584 — Telecopy
ATTORNEYS FOR MARK SHAPIRO

HUGHES & LUCE, LL P.
Robert H. Mow, Jr.

Bart Sloan

1717 Main Street, Suite 2800
Dallas TX 75201

(214) 939-5500 ~ Telephone
(214) 572-1717 - Telecopy

ATTORNEYS FOR WILLIAM MARQUARD



UNITED STATES BANKRUPTCY COURT
DISTRICT OF DELAWARE

In re: Chapter 11

Case No. 03-10945 (MFW)
{JTointly Administered)

Fleming Companies, Inc., et al,,

Debtors.
Hearing Date: May 19, 2003 at 12:30 p.m.
Objection Deadline: May 16, 2003 at 4:00 p.m.

MOTION TO LIFT THE AUTOMATIC STAY
TO PERMIT ADVANCEMENT OF CERTAIN DEFENSE EXPENSES

Certain current and former directors and officers of Fleming Companies, Inc.
(collectively "Movants"),' respectfully move pursuant to 11 U.S.C. § 362(d)(1) for entry of an
order lifting the automatic stay, to the extent it applies, for the limited purpose of authorizing
Greenwich Insurance Company ("Greenwich") to advance defense expenses to certain former
and current directors and officers of Fleming under a Management Liability and Company
Reimbursement Insurance Policy (the "Policy") issued by Greenwich to Fleming. These defense
expenses arise out of several securities and derivative lawsuits filed against Fleming and/or
certain of its directors and/or officers beginning in September 2002 and in connection with a
formal investigation ordered by the United States Securities & Exchange Commission ("SEC")
on February 13, 2003. Movants presently request that Greenwich be allowed to initially advance
up to $7.5 million, which is half of Greenwicl's first-layer policy and 7.5% of the total coverage;

Movants reserve the right to subsequently request additional funds. Movants request that these

! This motion is filed on behalf of the following current Fleming directors: Herbert Baum, Kenneth Duberstein,
Archie Dykes, Carol Hallett, Robert Hamada, Edward Joullian III and Alice Peterson and former director Guy
Osbom. The motion also is filed on behalf of the current Fleming General Counsei Carlos Hermandez and former
Fleming officers Mark Hansen, Neai Rider, Mark Shapiro, Thomas Dahlen, Stephen Davis and William Marquard
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funds be advanced for the defense of the individuals specified in this motion.” Finally, Movants
respectfully request expedited consideration of this motion and have filed a motion

simultaneously requesting such.

BACKGROUND

I Beginning in September 2002, several lawsuits were filed against Fleming and
certain of its directors and officers in both federal and state courts. The suits include putative
securities class actions and derivative suits (the "Pending Litigation™). These suits have been
filed by a variety of plaintiffs and plaintiffs counsel, including Susman Godficy, Berger
Montague, Provost Umphirey and Milberg Weiss Bershad Hynes & Lerach. The pending cases
are: In re Fleming Companies Securities Litigation, Case No. 5:02-CV-178 (E.D. Tex. Aug. 29,
2002) (consolidated); Stroud v. Hansen, Case No. 5:02-CV-236 (E.D. Tex. Oct. 25, 2002); Slater
v. Fleming Companies, Case No. CIV-03-0178M (W.D. Okla. Nov. 14, 2002) (removed);
Colarich v. Fleming Companies, Inc., Case No. CIV-03-0177M (W.D. Okla. Nov. 14, 2002)
(removed); Kanter v. Baum, Case No. 4: 03-CV-161 (E.D. Tex Dec. 10, 2002 (removed); Mass.
State Carpenters Pension Fund v. Hansen, Case No. 5:03-CV-83 (E.D. Tex., Texarkana Div.
April 17, 2003); Mass. State Carpenters Pension Fund v. Fleming Companies, Inc., et al., Case
No. 03-CV-0460 (N.D. Tex., Dallas Div. Feb. 25, 2003) (Fleming dismissed as defendant on

April 22, 2003) (removed).

2. On February 13, 2003, the SEC also issued an Order Directing Private

Investigation and Designating Officers to Take Testimony, pursuant to which SEC has instituted

2 Counsel listed below have been engaged by the noted individuals for related matters and have been requested to
represent those same individuals in the litigation noted below.
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an investigation into certain activities on the part of Fleming and its management (the "SEC

Investigation™).
3. On April 1, 2003, Fleming filed a voluntary Chapter 11 bankruptcy petition.

4. Greenwich issued Management Liability and Company Reimbursement Insurance
Policy No. ELU 83018-02 to Fleming for the period from February 5, 2002, to February 5, 2003
(the "Policy™). A copy of the Policy is atfached as Exhibit A. The Policy has an aggregate limit
of liability of $15 million, inclusive of "Defense Expenses." See Policy, Declarations, Item 3.
Thus, the advancement of Defense Expenses depletes the Policy's Limit of Liability. Policy,

Section IV(B).

5. Subject to all of its terms and conditions, the Policy affords specified coverage
for, inter alia, "Loss" incurred by current and former directors and officers of Fleming. See
Policy, § LA. It also affords specified coverage to Fleming for "Loss" incurred in connection
with its indemnification of directors and officers for claims against them and in connection with

"Securities Claims" against the company itself. /d. §§ 1B & 1.C.

6. The Policy defines "Loss" in relevant part as "damages, judgments, settlements or
other amounts . . . and Defense Expenses in excess of the Retention that the Insured is legally
obligated to pay." J/d § ILM. The Policy defines "Defense Expenses" to include "reasonable
legal fees and expenses incurred in the defense of any Claim . . . ." Id § ILF. The Policy
permits Greenwich, subject to certain conditions, to "advance Defense Expenses on a current
basis in excess of the applicable Retention, if any, before the disposition of the Claim for which

this policy provides coverage." Id § V.C,
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7. Greenwich has received a request to advance "Defense Expenses” in connection
with the Pending Litigation and the SEC Investigation. Each of the Movants is incurring legal
fees and expenses in connection with the Pending Litigation and/or the SEC Investigation.
Subiject to a reservation of rights and the satisfaction of other Policy conditions, Greenwich has
agreed to advance "Defense Expenses" under the Policy, but Greenwich has requested that the

Movants secure approval from this Court to do s0.”

8. In the Movants' view, Greenwich would not violate the automatic stay by
advancing such Defense Expenses. In the abundance of caution, however, and at Greenwich's

request, Movants seek authorization to the extent it may be necessary.
ARGUMENT

9. As discussed below, there is a split of authority on whether the proceeds of the
Greenwich Policy properly are deemed property of Fleming's bankruptcy estate. But even if the
proceeds are considered property of Fleming's estate, this Court has the discretion to permit and
should allow Greenwich to advance Defense Expenses to Fleming's current and former directors
and officers subject to the terms of the Policy and pursuant to Greenwich's reservation of rights.

10.  First, courts have recognized that the primary purpose of a D&O policy is to
protect individual directors and officers. See Ochs v. Lipson (In re First Central Fin. Corp.}, 238
B.R. 9, 16 (Bankr. E.D.N.Y. 1999). Thus, at its core, a D&O policy is a "safeguard of officer

and director interests and not a vehicle for corporate protection" even where the policy provides

3 Greenwich has indicated these Policy terms and conditions include, but are not limited to, satisfaction of the
applicable retention and the receipt of a written undertaking in a form satisfactory to Greenwich guaranteeing the
repayment of any Loss including Defense Expenses paid to or on behalf of an insured if it is finally determined that
the Loss incurred is not covered by the Policy. Policy, Section V(C). In addition, Greenwich has issued reservation
of rights letters identifying several coverage issues that ultimately may affect the availability of coverage for the
Pending Litigation and SEC Investigation. Greenwich reserves the right to terminate the advance of Defense
Expenses and to seek the repayment of amounts advanced upon a determination that no coverage exists.

4
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for entity coverage. Id.; see also Adelphia Comm. Corp. v. Associated Elec. & Gas Ins. Servs.
Lid. (In re Adelphia Conum. Corp.), 285 B.R. 580, 593 (Bankr. SD.N.Y. Nov. 15, 2002). Thus,
in In re Cybermedica, Inc., 280 B.R. 12 (Bankr. D. Mass. 2002), the bankruptcy court lifted the
automatic stay to permit advancement of defense costs by an insurer to fund the representation of
a former director and a former officer of a Chapter 7 debtor. See 280 B.R. at 13-14. The court
reasoned that advancement of defense costs was appropriate because the two insureds "may
suffer substantial and irreparable harm if prevented from exercising their rights to defense
payments. [They] are in need now of their contractual right to payment of defense costs and may
be harmed if disbursements are not presently made to fund their defense . . . ." Jd. at 18. The
court further reasoned that the debtor would not be harmed by advancement of defense costs
because they "are among the claims for which the Debtor is ultimately obligated to indemnify the

directors and officers.”" Jfd.

11.  Similarly, in In re Adelphia Comm. Corp., the court noted that "bankruptcy courts
should be wary of impairing the contractual rights of directors and officers even in cases where
the polices provide entity coverage as well." 285 B.R. at 598. The court continued, "if directors
and officers are to serve, they need to have comfort in knowing that bankruptcy courts will be
slow in depriving them of contractual rights under the D&O policies upon which they may have
relied in agreeing to serve." Id.; see also Exec. Risk Indemnity, Inc. v. Boston Reg'l Med Cir,

Inc. (In re Boston Reg'l Med. Ctr.,, Inc.), 285 B.R. 87 (Bankr. D. Mass. 2002).

12.  Here, Fleming's current and former directors and officers seek to fund their
defense in the Pending Litigation and ongoing SEC Investigation pursuant to the terms and
conditions of the Policy. The bankruptcy estate will not be harmed by the advancement of such

proceeds because it ultimately may be required to indemnify the directors and officers for these
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"Defense Expenses" if they are not advanced by Greenwich. Moreover, Fleming's D&O
insurance program contains a total limit of $100 million, including $85 million in coverage
excess of the $15 million Greenwich Policy. Thus, even after the advancement of Defense

Expenses, additional insurance remains available.

13.  Courts have voiced differing views on the question whether the proceeds of a
directors and officers liability policy are property of a bankruptcy estate. Some courts have held
that such proceeds constitute estate property, while others have concluded that an estate has no
property interest in the proceeds.’ As noted by the United States Bankruptcy Court for the
Eastern District of New York, "[w]hile 2 majority of courts consider a directors and officers
("D&Q") liability policy estate property, there is an increasing view that a distinction should be
drawn when considering treatment of proceeds under such policies." Ochs v. Lipson (In re First
Central Fin. Corp.), 238 B.R. 9, 16 (Bankr. ED.N.Y. 1999) (emphasis added); see also In re
Continental Airlines, 203 F.3d 203, 216-17 (3d Cir. 2000) (the "proceeds from a [sic] insurance
policy should be evaluated separately from the debtor's interest in the policy itself") (relying on
First Fidelity Bank v. McAteer, 985 F.2d 114, 118 (3d Cir. 1993}, in which the court concluded
that "ownership of a life insurance policy, such as involved here, does not necessarily entail

ownership of the proceeds of that policy.").

14.  Advances to directors and officers from the proceeds of a D&O insurance policy
do not violate an automatic stay if the proceeds are not estate property. See Youngstown

Osteopathic Hospital Assoc. v. Ventresco (In re Youngstown Osteopathic Hospital Assoc.), 271

4 Compare, for example, La World Exposition, Inc v Fed Ins. Co. (In re La World Exposition, Inc.), 832 F.2d
1391 (5th Cir. 1987) {policy proceeds not property of the estate), Ochs v. Lipson {In re First Central Fin. Corp.),
238 BR. 9 (Bankr. EDN.Y 1999) (same), and Int re Sacred Heart Hosp of Norristown, 182 BR 413 (Bankr. ED.
Pa. 1995) (policy proceeds property of the estate).
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B.R. 544, 547 (Bankr. N.D. Ohio 2002). If a bankruptcy estate does not have any direct interest
in the proceeds of an insurance policy, those proceeds are not property of the estate. See id. at
548. Moreover, at least one court recently has held that the proceeds of a D&O policy are not
the property of an estate because neither the debtor nor the directors or officers have a "property
interest in the proceeds . . . unless and until there is a judgment requiring that the insurers issue
payment." Maxwell v. Megliola (In re marchFIRST, Inc.), 288 B.R. 526, 530 (Bankr. N.D. IIL
2002). This is because insurers generally advance policy proceeds under a reservation of rights,
which means that the final amount to be paid by an insurer is not determined until the underlying
case is resolved. See id. Under this reasoning, Greenwich should be permitted to advance
"Defense Expenses" pursuant to the terms and conditions of the Policy because they are not

property of the estate.
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WHEREFORE, subject to the right to subsequently request additional funds, Movants
respectfully request that the Court enter an order authorizing Greenwich to initially advance to
the individual Movants up to $7.5 million of "Defense Expenses” in connection with the Pending
Litigation and the SEC Investigation.

Dated: May L@_ 2003

YOUNG CONAWAY STARGATT & TAYLOR,

e Brandywine Building
1000 West Street, 17" Floor
PO Box 391

Wilmington, Delaware 19801
(302) 571-6714 - Telephone
(302) 571-1253 - Telecopy

OF COUNSEL:

McMANEMIN & SMITH, P.C. BAKER BOTTSLLP
Edwin J. Tomko B Daryl Bristow

600 N Pearl Street, Suite 1600
Plaza of the Americas, LB 175
Dallas TX 75201

(214) 953-1321 — Telephone
(214) 953-0695 — Telecopy
ATTORNEYS FOR

THOMAS DAHLEN

LLOEWINSOHN & FLEGLE, LLP

Jim Flegle

18383 Preston Road, Suite 100
Dallas TX 75252

(214) 572-1701 - Telephone
(214) 572-1717 ~ Telecopy

ATTORNEYS FOR STEPHEN DAVIS
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Rebecca L. Robertson

One Shell Plaza

910 Loujsiana

Houston TX 77002-4995
(713) 229-1234 - Telephone
(713) 229 -1522 — Telecopy

Timothy S. Durst

2001 Ross Avenue, Suite 700

Dallas TX 75201

(214) 953-6816 — Telephone

(214) 661-4816 ~ Telecopy

ATTORNEYS FOR CARLOS HERNANDEZ,
HERBERT BAUM, KENNETH
DUBERSTEIN, ARCHIE DYKES, CAROL
HALLETT, ROBERT HAMADA, GUY
OSBORN, EDWARD JOULLIAN IIi AND
ALICE PETERSON



SECORE & WALLER,LL P

Wayne M Secore

Joan Waller

Three Forest Plaza, Suite 1100

12221 Merit Drive

Dallas TX 75251

(972) 776-0200 — Telephone

(972) 776-0240 — Telecopy
ATTORNEYS FOR MARK HANSEN

PATTON BOGGS LLP

Stephen Cass Weiland

2001 Ross Avenue, Suite 300
Dallas TX 75201

(214) 758-1500 ~ Telephone

(214) 758-1550 — Telecopy
ATTORNEYS FOR NEAL RIDER
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MUNSCH HARDT KOPF & HARR
Terence J. Hart

1445 Ross Avenue,

4000 Fountain Place

Dallas TX 75202

(214) 855-7500 - Telephone

(214) 855-7584 — Telecopy
ATTORNEYS FOR MARK SHAPIRO

HUGHES & LUCE, LL P

Robert H Mow, Jr

Bart Sloan

1717 Main Street, Suite 2800

Dallas TX 75201

(214) 939-5500 — Telephone

(214) 572-1717 — Telecopy

ATTORNEYS FOR WILLIAM MARQUARD
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‘ q:rf-ficy Number : ELU 83018-02 ~ ] Greenvﬂ-?] Insurance GCompany
— 1 XL Specmaity Insurance Company
Renewal of Number Members of the XL America Companies
MANAGEMENT LIABILITY AND %asﬁﬁ gﬁggﬁue
COMPANY REIMBURSEMENT Stamford, CT 06902-5040
INSURANCE POLICY DECLARATIONS Telephone 877-053-2636

THIS 15 A CLAIMS MADE POLICY. EXCEPT AS OTHERWISE PROVIDED BEREIN, THIS POLICY ONLY APPLIES TO CLAIMS
FIRST MADE DURING THE POLICY PERIOD OR, IF APPLICABLE, THE OPTIONAL EXTENSION PERIOD. THE LAMIT OF
LIABILITY AVAILABLE TO PAY DAMAGES OR SETTLEMENTS SBALL BE REDUCED AND MAY BE EXHAUSTED BY THE
PAYMENT OF DEFENSE EXPENSES. THIS POLICY DOES NOT PROVIDE FOR ANY DUTY BY THE INSURER TO DEFEND
ANY INSURED. FLEASE READ AND REVIEW THE POLICY CAREFULLY.

ltem 1. Name and Mailing Address of Parent Company:
Fleming Companies, Ing.
1845 Lakepointe Drive
Lewisville TX 75057

ltem 2. Policy Period: From: February 5, 2002 To: February 5, 2003
At 12:01AM Standard Time a1 your Malling Address Shown Above

Item 3. Limit of Liability:
$$15,000,000 Agaregate each Policy Period (including Defense Expenses)

item 4. Retentions:

$0 gach insured Person under INSURING AGREEMENT [ (A}
$1,500,000 each Claim under INSLIRING AGREEMENT 1 (B)
$1,500,000 each Claim under INSURING AGREEMENT | ((0)

item 5. Optional Extension Period;
Length of Optional Extension Period:
(Either one year or two years after the end of the Policy Period, at the election of the Parent Company)
Premium for Oplional Extension Period;  One Year $175% Two Years N/A

Iitem 6. Pending and Prior Litigation Date: February 5, 2000

Hfem 7. Notices required to be given to the Insurer must be addressed to:
Executive Liability Underwriters
One Constitution Plaza, 16" Floor
Hartford, CT 06103
Toll Free Telephone; 877-953-2636

ltem 8. Premium:
Total Policy Premium  $1,000,000

tem 9. Policy Form and Endorsements Attached af Issuance:
DO71000992 DO72030200 DOS83010100 DOB01421001 XLB83070100  Manuscript 422 02 02

Counlersigned: By-
Date Authorized Representetive

THESE DECLARATIONS AND THE FOLICY, WITH THE ENDORSEMENTS, ATTACHMENTS, AND THE APPLIGATION SHALL CONSTITUTE
THE ENTIRE AGREEMENT BETWEEN THE INSURER AND THE INSURED RELATING TO THIS INSURANCE.

In Witness Whereof, the Insurer has caused this Policy {0 be executed by its authorized officers, but this Policy

will nhot be valid unless countersigned on the Declarations page, if required by law, by a duly authorized
representative of the Irsurer.
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F-471

MANAGEMENT LIABILIT-— AND COMPANY REIMBURSEMENT+OLICY DECLARATIONS

it FA T, htncoer 1 Pt gt

Nicholas M. Brown Jr. Theresa M. Morgan
President Secretary
XL Specialty Insurance Company

Richard J. Callahan Theresa M. Morgan
President Secretary
Greenwich Insurance Company

DOTO00 11O

Page 2 of 2



Noy-01~02  0@:16am  From-Fieming Co 4720052302 T-864 P 0047027  F-4T

&-rdorsement No. 4 e Effective: Feb ™y 5, 2002
Named Insured; Fleming Companies, Inc 12:01 A.M, Stanusrd Time
Policy No: EL1) B3018-02 msurer: Greenwich Insurance Company

TEXAS AMENDATORY ENDORSEMENT

1. Clause VI, GENERAL CONDITIONS (C) OTHER INSURANCE AND SERVICE IN CONNECTION WITH NON-
PROFIT ENTITIES AND JOINT VENTURES (1) is amended by the addition of the following:

“However, this provision shall not apply to the extent the Loss exeeeds the deductible and the limit of liability of
stich other policy or policies where such Claim is not otherwise excluded by the terms of this Policy.”

2. Clause VI GENERAL CONDITIONS (E) CANCELLATION AND RENEWAL OF COVERAGE (3) 15 amended by
the addition of the following:

"The nolice shall state the reeson for such nonrenewal. 1 notice of nonrenewal is delivered or mailed later than
the sixtieth (50th) day before the Expiration Date, the Folicy’s coverage shall remain in effect until the sixty-first
(61st) day after the dale on which the notice is meiled or defivered. Eamed premium for any pericd of coverage
that extends beyond the Expiration Date shall be computed pro rata based on the Policy's curent rate. If this
Pulicy is so exiended, such period of extended coverage shall be part of and not in addifion to the Policy Period.”

3. Clause V1. GENERAL CONDITIONS (E) CANCELLATION AND RENEWAL OF COVERAGE is amended by the
addition of the following:

“(4)  The Insurer shall not refuse to renew this Policy based solely on the fact that the Insurer is an elected
official.”

DO 72030200
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Lo ¢ DO 83 01 04 00
Endarsement No, 2 - Effective: Februa®, 2002
Named Insured: Fleming Companies, In¢ 12:61 AM, Standard Time
Policy No: ELU 83018-02 Insurer: Greenwich Insurance Company

INSURED V. INSURED EXCLUSION

In consideration of the premium charged, Section Hl. Exclusions (G) is deleted and replaced with the following;

“(G)} by, on behalf of. or in the name or right of, the Company or any insured Person, except anhd to the extent
stieh Clairm

(M) is brought derivatively by a security holder of the Company who, when such Claim is made
and maintained is acting independently of, and without the active solicitation, assistance,
participation or intervention of an insured Person of the Company,

(2) any Claim in the form of a crossclaim, third party ciaim or other claim for contribution or
indemnity by an Insured Person which is part of or resulis directly from a Claim which is not
otherwise excluded by the terms of ihis Policy;

(3) is an Employment Practices Claim;

1l

All other terms, conditions and limijtations of this Polity remain uhchan

L Zon ot

Signature

James Koval
Print Name

Sr, Vice President
Title
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r c

— e DO 80 1421001
Endorsement No. 3 Effective: February 5, 2002

Named Insured: Fleming Companies, Inc. 12:01 AM. Standard Time

Policy No: ELU 83018-02 insurer: Gresnwich Insurance Company

AMEND SECTION IV ENDORSEMENT

In consideration of the premium charged, Section IV Limit of Liability, Indemnification and Retentions (F) of the Palicy
is deleted in its entirely.

All other terms, conditions and limitations of this Policy shall remain unchanged.

Signature

James Koval
Print Name

Sr. Vice President
Title
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g ¢

e - XL 83070100
Endorsement No. 4 Effective; February 5, 2002
Named insured: Fleming Companies, Inc. 12:01 A M. Standard Time
Policy No: ELL} 83018-02 insurer: Greenwich insurance Company

SPECIFIED CLAIMS EXCLUSION

In cansideration of the premium charged, no coverage wilt be availeble under this Policy for Loss, including Defense
Expenses, in cornection with any proceeding set forth below, or in connection with any Claim based on, arising out of,
directly or indirectly resulting from, in consequence of, or in any way involving any such proceeding or any fact,
circumstance or situation underiying or alleged therein:

Givorns Funds, Inc., et al v. KLS Management Group, Inc., et al

Ali other ierms, conditions and limitations of this Policy shall remain unchanged.

< Za A

Signature

James Koval
Print Name

Sr. Vice President
Title
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, r 'a

— et Manuscript 422 02 02
Endorsement No, 5 Effective: February 5, 2002
Named insured: Fleming Companies, Inc. 12:01 AM. Standard Time
Policy No: ELU 83018-02 Insurer: Greenwich Insurance Company

FLEMING COMPANIES ENDORSEMENT

In consideration of the premium charged:

(1) For the purposes of this endorsement, the term “David's Style Lawsuif” meansg & Claim which contains
allegations similar to those which were asserted in the David's Litigation or which contains allegations similar
to those which were agserted in any subsequent lawsuit concerning David'’s Litigation, but shall not include the
David’s Litigation or any subsequent lawsuit concerning David's Litigation,

{2) Solely with respect to any David's Style Lawsuit, ltem 4 of the Declarations is amended to read in its entirety
as follows:

“Itemn 4. Retentions:

%0 each Insured Person under INSURING AGREEMENT | (A)

$7,500,000 each Claim under INSURING AGREEMENT | (B)

$7,500,000 each Claim under INSURING AGREEMENT 1{C)"
With respect to all other Claims, ltemn 4 shall remain unchanged.

(3) Section I Exclusions (D) of the Policy shall not apply to David's Style Lawsuits.

All other terms, conditions and limitations of this Policy shall remain unchanged.

L Znr

Signature

James Koval
Print Name

Sr. Vice President
Title

Manuscript 422 02 02 Page 1 of 1
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C C.

Manuscript 431 03 02

Endorsement No: 6 Effective: February 5, 2002
Named Insured: Fleming Companies, Inc. 12:01 AN, Standard Time
Policy No: ELU 83018-02 Insurer: Greenwich Insurance Company

ADDITIONAL COMPANIES ENDORSEMENT

in consideration of the premium charged:

(N The term “Company,” as defined in Section 1| Definitons (D) of the Policy, is amended to include the following
enlities:

{2) Haniel/Serivner but anly in connection with Wrongful Acts commitied or allegedly committed on or prior
o July 18, 1994;

(b} Malone and Hyde but only in connection with Wrengful Acts committed or allegedly committed prior o
August 31, 1986 (such Wrongful Acts, “M&H Acts™);

(c) Godfray but only in connection with Wrongful Acts commitied or allegedly committed prior to
November 1, 1986 {(such Wrongful Acts, "Godirey Acts™),

{d) Bakers Supermarkets but only in connection with Wrongful Acts committed or allegedly committed
prior lo Oclober 4, 1992 (such Wrongful Acts, "Bakers Acls”).

(2) The maximum aggregate limit of liability for all Glaims for M&H Acts shall be $5,000,000, which amount is
included within and not in addition to the maximum aggregate Limit of Liability for this Policy as set forth in
Rem 3 of the Declarations.

(3) The maximum aggregate limit of liability for all Claims for Godfrey Acts shall be $10,000,000, which amount is
included within and not in addition to the maximum aggregate Limit of Liability for this Policy as set forth in
ke 3 of the Declarations.

G3] The maxirnum aggregate limit of liability for all Claims for Bakers Acts shall be $1,000,000, which amount 1s
Included within and not in addition o the maximum aggregale Limil of Liability for this Policy as set forth in
ltem 3 of the Declarations.

Al other terms, conditions and limitations of this Policy shall remain unchanged.

Signature

James Koval

Print Name

Sr. Vice President

Title

Manuseript 431 03 02 Page 1 of 1
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Endorsement No: 7 Effective February 5, 2002
Named Insured: Fleming Companies, Inc, 12:01 AM. Standard Time
Policy No: ELU 83013-02 Insurer: Greenwich Insurance Company

OUTSIDE DIRECTORSHIP LIABILITY ENDORSEMENT

in consideration of the premium charged:

(n The term “Non-Profit Enfity,” as defined in Section |l Definitions, is amended to include each of the following
for-profit entities:

Abco Markets, Inc.

Furr's Supermarkets

Cecils

David's Asia P.T.E. Lid.

Transnational Foods P.T.E. Lid.

Giganie/Fleming and S.A de C.U.

Netco Foods Inc. doing business as Foods for Less
Arizona Price Impact LLC

ABIFleming Northwest LLC

(2) Section VI General Conditions (C)2) is amended by deleting said paragraph in its entirety and substituting the
following therafor:

“{2) For purposes of determining the coverage avaiiable to an Insured Person with respect to one or more
Non-Profit Entity(s).

(a) | oss resulting from any Claim against an Insured Person by reason of such person’s service
as a divector, officer, trustee, regert or governor of 2 Non-Profit Entity shall be deemed fo be
payable under Section | Insuring Agreement (B), if indemnification by the Parent Company or
such Non-Profit Entity is required by law or Is legally permissible, whether or not actual
indemnnification is made, unless the Parent Company or such Non-Profit Entity Is unable to
make such indemnification solely by reason of its financial insolvency; and

b) The certificate of incutporation, charler, parinership agreement or other organizational and
operational documents of the Parent Company and such Non-Profit Endity, including bylaws
and resolutions, shall be deemed fo provide indemnification {o the Insured Person for his or
her service with respect to such Non-Profit Entity to the fullest extent permitted by law.”

() The insurer's maximum aggregate Limnit of Liability for all Loss, including Defense Expenses, for any Claim
against an [nsured Person by reason of such person’s service as a director, officer, trustee, regent or governor
of a Non-Profit Entity shall be $15,000,000, which amount is included within, and not in addition to the

Insurer’s maximum aggregate Limit of Liability set forth in ITEM 3 of the Dedlarations, which is applicable 1o all
Loss from Claims for which this Policy provides coverage.

All other terms, conditions and Hmitations of this Palicy shall remain unchanged.

(L e

ey T e

il Signature
James Koval
Print Name

Sr. Vice President
Tille
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Endorsement No: 8 Effective: February 5, _2002
Named Insured: Fleming Companies, inc. 12:01 AM. Stancfard Time
Policy No: ELU 83018-02 Insurer: Greenwich Insurance Company

ADDITIONAL INSURED PERSON(S) ENDORSEMENT

In consideration of the premium charged, the term “Insured Person,” as defined In Section |1 Definitions (J) of the
Palicy is amended to include the following individual(s):

5. Mealimah
. Austin
W. Lawson, Jr.

All other terms, conditions and limitations of this Policy shall remain unchanged.

Signature

James Koval
Print Neme

Sr. Vice President
Title
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Endorsement No: 9 Effective: February 5, 2002
Named Insured; Fleming Companies, Inc. 12:04 AN, Standard Time
Folicy No: ELL 83018-02 Insurer: Greenwich Insurance Company

AMEND ITEM 6 ENDORSEMENT

In consideration of the premium charged, ltem 6 of the Declarations is amended {o read in #s entfirely as follows:

“Item 8. Pending and Prior Litigation Date: February 5, 1997

All other terms, conditions and limitations of this Policy shall remain unchanged.

ey

- /f’?
Il B e

e

Signature

Jarmes Koval
Print Name

Sr, Vice President
Title
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APPLICATION FOR MANAGEMENT LIABILITY INSURANC T

. :, Y
INCLUDING COMPANY REIMBURSEMENT

NOTICE: THE POLILY FOR WHICH THIS APPLICATION ]S MRDE APPLIES, SURJECT TO ITS TERMS, ONLY TO
-~CLAIMS® FIRST MADE DURING THE POLICY PER)OD, THE LIMIT OF LIARILITY AVAILABLE TO PAY CAMAGES
OF SETTLEMENTS WiLL BE REDUCED AY "DEFENSE FXPENSES” AND “PEFENSE EXPENSES™ WILL BE
APPLIED AGAINST THE RETENTION. THE INSURER WILL HAVE NO DUTY UNDER THE POLICY TGO BEFEND
ANY “CLATN.Y THE ENTIRE APPLICATION SHOULE BE CAREFULLY RERD BEFORE IT 1S EXECUTED.

t) Name of Applicant;, Fleming Companies, Imc.
Wheneve! tised in Bls Appitaton, the Larm "Applicant” st mean the Paten Compary)
B} Prnpal Asideess: 1945 Lakepoinve Dxive

Cltyr... Liewlavilie S T%__ Zo Coder 75037

L

nLary

-3 Hits the Applicet or ey Subekdiscy In the post ihity-six (36) months enmpioreda o sgreed to, of does H comemplaia whbin
52 next {17) mohths, Ay o the foflowing, whethed ar not such transsctioh wes of will be complated? I YRy plaase
destribe e wiqtiroank prrvistons of the tafeactivn(s) a5 an siachment in hiz Applcntion.

> 2 Sale, sieyibution e dumatiurs of any mSsers or slock othat Ut B s ordnary Eonse of
tsiness I ax Aot exceeding 25% of the Applicant's consofidoted eseals? Cives fino
b]  Amy rogisieton for 2 public or private placement of secuias? Bae SEC f:[li"ngaf?-nd BYs TNe
ragn relenses op wow,Eleming.com
a € Moy, scquisin or eopseidation wity Wmﬁxyuﬁm B i s et ancamt
T 25% of the Applfeants consolideied psapus? iYes Wi
d)  [esrgelzadon or srrenpentest W craditons unde fedoml or sints Ima? Cyes Eho

3 Prier Aclhvilies:

¥ His any pecsohls) or entiy(s) propased for this insurente boon a party to any of e following?
1) Any anthet, espydaht or puetre Kgetion Fives DGiNo
2 Ay <A, cinind of siiniaive procsadng 51 srirvestigalng &
%mnfmywmm-mgm o g sfegihd ovYes GNe
3} Any eroElie notons, thyes ackom o derivaiiva sulls? EYe EHRoe
HYeor |o 1, 2) of 5) abaun, 2 ealumuans s the Anpleatinn providing fun details must be atached.
See SEC filinga and pregs relepses on Wew. flemin%; aom
B} Mo dnims heve baon macd sgalnst ary pasmons uremmr.‘? yhopazed for this Insurnes, h ek capacly as a direcor or
imicer of ihe Applcant, oxcept as (olaws (provida delsll a5 1y defense casls, selemants, Judgrnarts. or ethet amounts).
T sriwesr Is "noan™ xo atnle:
__.Giverps, etal v, Fleping; etal
t}  No persohs o enlisy(s) propodsed for thin hwwmmmmua‘gy faet, elretregnnen or usdion whish thay have
feasnt 1 SUppese might Mford grounda for any claim such a8 wsukd fall within the scope of the prapesed Indtranee,
axcapt a5 folffows, ¥ armwer b Pnone,” 0 siate:
Wity prajdies b any othar pighes and remediss of the Lsrer, apy dialm arislng from aty claims, facts, clncumstanees or

situatlon= dlsciesed or Taqulyed o be disciessd In reapnnsa 10 3. B} and 2. ¢} b wmcluded From tha propssed insurnce.
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4 Aspemefiis Applenion, plass Wit 08 Folawm) documans with fespoa m tha Appicnt:

8} Lem=11D-C1 repan fed mod ony 64K of 130 reports fKed with tha SEC witidn the box 12 mombs.

b} Ech prospedius, cffaing eheti o privols placement sramorandun witin th s 12 mofths.

)] Lus:.prmy.mwmm.1MandarmmlrapnmmngwMMdeWmmnlmm:mmdm.
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FOR THE PURPOSE OF THIS APPLICATION, THE UNUERSIGNED AUTHORIZED AGENY OF THE PERSONS AND ENTITY(S)
PROPOSED FOR THIS INSURBNGE DECLARES THAT TO ‘THE BEST OF THER KNOWLEDGE AND BELIEF. MTER
REASONABLE INQUIRY, THE STATEMENTS HEREIN ARE TRUE AND COMPLETE. THE INSURER IS AUTHORIZED TG MAKE
ANy IOUIRY IN CONNECTION WITH THES APPLICATICN. BIGNMNG THIS ARPLICATION POES HOT BIMD THE INSURER 10
COMPLETE THE INSURANLE.

YHE UNDERSIGNED DEGCLARES THAT THE PERSCIN[S) AND ENTITY(S) PROPOSED FOR THIS RIFURARCE UNBERSTAND:

{15] msmnwuaammmmnvnmsmmmzmmwRmucr-:n,mmvnﬁ
. COMPLETELY EXHAUSTED BY THE PRYMENT OF “LEFENSE EXPENSES” AND I SUCH EVENT, THE MISERER
witl not BE m&mmrnnmnmmmsms&mmmﬁsmﬁmwmmwm

_glJrDGEMEHT OR SETTLEMENT TO THE EXTENT THAT ANY OF THE FOREGSOING EXCEED ANY APPLICABLE LIMIT

&) “DEFERSE EXPENSES™ WILL BE APPLIED ABAINSY THE RETENTION;

(1] THES POLICY APPLIES CONLY TO *CLARSY FIBST MADE 0% DEEMED MADE DURING THE "PRLICY PERICD,” OR, IF
PURCHASED, ANY £XTENDED REPORTING PERIDD;

~ ) THE INSURER HAS N& DUTY UNDER THIS POLICY TC DEFEND ANY *CLAR "

IF THE INFORMATION IN THIS ASRLICATION MATERIALLY CHANGES BETWEEN THE DATE GF TS APPLICATION AND THE
DATE. THE APFLICANT

POLICY NFFECTIVE WILL ROTIFY THE INSURER WHO MAY MODIFY OR WITHDRAW ANY
QUGTRTION,

THE INFORMATION CONTAINED AND SUFMITTED WITH THIS AFFLICATION IS ON FILE WITH THE INSURER AND, ALONG

WITH THE APRLICATION, 1S CONSIDERED TO BE PHYSICALLY ATTACHED TO THE FOLICY AN WILL BECOME PART OF
THE POLICY IF ISSUED,

NUTICE TQ COLDRADO APRLICANTS: IT 1S UNEAWFUL T KNOWINGLY PROVIDE FALSE, INCOMPLETE, OR MISLEADING
FACTS DR INFORMATION Y0 AN INSURANCE COMPANY FOR THE PURPOSE OF DEFRAUDING OR ATTEMPTIMG 10
DEFRAUD THE COMPANY, PENALTIES MAY INCLUDE IMPRISCNMENT, FINES. DENIAL OF INSURANCE, ANDF CVIL
DAMAGES. ANY INSURANGE COMPANY DR AGENT OF AN INSURKNGE COMPANY WHO XNOWIRGLY PROVIDES FALEE,
TNCOMFLETE, OR MISLEADING FACTS OR INFORMATION TO A POLICY HOLDER OR CLAIMANT FUR THE FURPOSE OF
DEFRAUDING OR ATTEMITING TO DEFRAUD THY POLICY HOLDER, OR C1LANEANT WITH REGARD TO A SETTLEMENT QR

AWARD PAYABLE FROM INSURANCE PROCEEDS SHALL BE REPCRTED TO THE COLDRAGO DIVISION OF INSURANCE
WITHIN THE DEPARTMENT OF REGLUHATORY AGENCIES.

NOTIGE TO FLORIDA APPLICANTS: ANY PERSON WHOU, KNOWINGLY AND WITH INTENT TO ILIURE, DEFRALD, OR

DECEIVE ANY EMELOYER O/t EMPLOYEE, INSURANCE COMPANY, DR SELFRSURED PHBGHAM, FIL ES A STATEMENT OF

gamm N:?R AR EPPLICATION CONTAINING ANY FALSE OR BASLEADING INFORKIATION 15 GUILTT OF A THIRD DEGREE
ONY.

NOTICE T0 KENTUCKY APPLICANTS: ANY PERBON WHD KNOWRGLY AND WITH INTENTTO DEFRALID ANY INSURANCE
COMPANY OR OTHER PERSON FILES ANY APPLICATION FOR INSURANGE CONTAINING ANY FALSE INFRRMATION, DR

CONCEALS FOR THE PURPRSE GF MSLEADING, INFORMATION CONCERNING ANY FALT MATERIAL THERETD, COMMITS
A FRAUGULENT INSURANCE ACT, WHICH I8 A CRIBE,

NOYTICE TGO MINNESQTA, OHIO AND ARKANSAS APPLIGANTS: ANY PERSON WHO, WriH INTENT TG DEFRALD OR
KNOWING THAT HEFSHE IS FACILITAYING A FRAUD AGAINTT AN (NSURER, SUBMITS AN AFPLICATION OR FILES A CLAIM
EONTANING A FALSE OR DECEPTIVE STATEMENT 15 GLMLTY OF INSURANCE FRAUD, WHICH IS A CRIME.

MOTICE TG NEW JERSEY ARPLICANTS: ANY PERSON WHO IRCLUDES ANY FALSE OR MISLEARING INFORMATION ON AN
ARPLIEATION FE5 AN INSURANGE POLICY 15 SUBJECT 10 CRIVENAL SND CIVIL PENALTIES.

D 95 08 D2 99 Page2ofd



Nov-01-062 08:20am  Frop~Fieming Co

prgeeRace T-654 P 015/02T F-471
“FER. -15' 02(FRI) 16:15 PLEMIQ 'SK MGT _ TEL:405 @ 9640
IR TR B sy ) g
i ke . n.:l et _‘-_ ; :f Jas Y N % ’ L ‘ ; e e :!'Ft‘-h_l.;_a:. o5 gt .'u-'-:‘ ik
SR o) QA it s D& ek, o b
- i fase EXECUTIVE LIA NDERWRITERS 233y &

« T wg T ouAr h ok ae b 2o v oIt > ‘ihsl.l“" et = T 2
PN s e “éfi-%i’.“n%:é}ﬁf ; : 3

NOTICE T KEW YORK APPLICANTS: ANY PERSON WHO KNOWINGLY AND WITH (HTENT 70 BEFRAL oA

v el AP TION FOR IRSURANCE OR STATEMENT OF CLAZK CONTARMING ANY ©
LT s o A e

CAENTS A PRAUDULENT ACT,

Mmmﬁmwmm EXCEED FIVE THOUSAND DOLLARS AND THE STATED VALUE OF THE CLAIM FOR

EACH SUCH VIOLATION, NO CONERAGE EXISTS FOR CLAMS BRST MADE AFTER THE END OF THE POLICY PERIGD

\INLESS, AND T THE EXTENT, THE OXTENDED REPORTING PERIOD APPLIES. UPON TERMINATION DF COVERASE FUR

LD
OR A PERIOD DPATMWMRD@WW&WMT%WM OF THE EXTENDED
EEPCIW(}‘- PERIOD WHICH MAY RESULT IN A POTERTIAL COVERAGE GAP IF PRIOR RIS LOVERAGE 15 NOT
SUESEQUENTLY PROVIBED BY ANDTHER CARRER. DURING ‘THE FIRST SEVERAL YEARS OF CLAMS MADE
RELATISNCHIPS, CLAIMS MADE RATES ARE CUMPARATIVRLY LIRAER THAN GECURRENCE RATES, AND THE INSURED

CAN EXPECT SUNSTANTIAL ANNUAL PREMIUM INCREASES, INDEPENDENT OF CVERALL RATE INCREASES Unid. THE
CLAIMS MADE RELATIGMSHIP REACHES MATURITY.

NOTICE 1O OKLAHOMA APPLIGANTS: ANY PERSON WHU KNOWINGLY AN WITH BYENT YO INJURE, DEFRALD OR
DECEIVE ANY [HSURER, MAKES ANY CLANM FOR THE PROCEEDS OF AN MEURANGE POLILY CONTANING ANY FALSE,
IREDMPLESE BB MISLEADIAKS INFORMATON 1S GUILTY OF AFELONY:

NOTICE T8 PENNSYLVANGA APPLICANTS: WNY PERSDN WHO KNCRINGLY AND WITH INTENT TO DEFRALD ANY
INSURANCE COMPANY OR DTHER PERSON FUES AN APPLICATION FOR INSURANCE OR STATEMENT OF CLAM
CONTANING ANY MATERIALLY EALSE IMFOURMATION, O CONCEALS FOR THE PURPOSE OF MISLEADING, INFURMATION

CONCERMNG ANY FAST MATERIAL THERETD, COUMITS A FRAUDULENY INSURANCE ACT, WHICH IS A CRIME AND
SURSECTS SUCH PERSON T CRINTHAL AND CIVIL FENALTIES.

Pleping Companies, Ine, by

p\ E!E% T APPLICANT!

. Mark 8. Hangen Chairmsn and Chiaf Executive Offfeer 02-12-02
BY {Slynoturn of Cialman und/or Presldend) TTLE

DATE

it i agrend snd undamisod it the Rpplication il erdy be exacyted by the Chaman andfor Prasiden of the Applicant acting n thelr
copuriy(s) an the authoctzed agant of the Individuml(s) sad andityls} propasad for this Insurnes,

PREPUCER Grsitancs agont ar Brokor): INSTURANCE AGENCY DR BROKERAGE:

INSLIRANEE ASENLY OR BROKERALY TAXPAYER i0 AGENT O BROKER LICENSE NQ.!
OR SOCIAL SECURITY No

ADDHESS OF AGENT OR BROKER feciuge Sueet, Gy, and 2p Gadeh
E-MAL ADDRESS CF AGENT OR BROKEHN:

SUBMITTED BY Jrowamrios Agency of Brokeragal

INSURANCE AGENCY OR BROKERAGE, TAXPAYER D * AGENT QR BROKER LICENSE NO.:
OR SOCIAL SECURITY ND.:

ADDRESS OF AGENT OR BROKER (Inchude Suw, Gy, and 24 Cade):
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MANAGEMENT LIABILITY & COMPANY REIMBURSEMENT

Executive Liabilty Underwriters
One Constitution Plaza

16th Floor

Hartiord, CT 061063

Phone; B6(-246-1863

Fax: 860-246-1899

www. xleltl.com

smail: elusubmissions @xlelu.com
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MANAGEMENT LIABILITY AND COMPANY REIMBURSEMENT
INSURANCE COVERAGE FORM

THIS IS A CLAIMS MADE POLICY WITH DEFENSE EXPENSES INCLUDED IN THE LIMIT OF LIABILITY. PLEASE
READ AND REVIEW THE POLICY GAREFULLY.

in considetation of the payment of the premium, and in reliance on all statements made and information
furnished io Executive Liability Underwriters, the Underwriting Manager for the Insurer identified In the
Declarations (hereinafier the Insurer) including the Application and subject 10 afl of the terms, conditions and
imitations of ali of the provisions of this Policy, the Insurer, the Insured Persons and the GCompany agree as
follows:

L INSURING AGREEMENTS

(A)  The Insurer shail pay on wehalf of the Insured Persons Loss resulting from a Claim first made against the
Insured Persons during the Policy pPeriod or, if applicable, the Optional Extension Period, for a Wrongiul Act
or Employment Practices Wrongtul Act, except for Loss which the Company is permitted of required to pay
on behalf of the Insured Persons as indemnffication.

(B) The insurer shall pay on behalf of the Company Loss which the Gompany is required or pemnitted to pay as
indemnification 1o any of the Insured Persons resulting from a Claim first made against the insured Persons
during the Policy Period or, i applicable, the Optional Extension Period, for a Wrongful Act or Employment
Practices Wrongful Act.

(Cy  The Insurer shall pay on pehalt of the Company Loss resulting solely from any Securities Claim first made

against the Company during the Policy Period or, if applicable, the Optional Extension Period, for a Company
Wrongful Act.

H. DEFINITIONS
{A) “Application” means:

M the appiication attached to and forming part of this Policy; and

(2) any materials submitted therewith, which shall be retained on file by the tnsurer and shall be deemed
1o be physically attached to this Policy.

{8) “Change In Control’ means:

{n the merger or acquisition of the Parent Company, or of all or substantially all of its assets by another
entity such that the Parent Company is not the surviving entity;

@) the acquisition by any person, entity or affiliated group of persons or entities of the right to vote, select
or appoint more than fifty percent (50%) of the directors of the Parent Company, or

{3} the appointment of a Recelver, Conservator, Liquidator, Trustee, Rehabilitator, or any comparabla
authority, with respect to the Parent Company.

<) “Glaim” means:
(&) a written demand for monetary or non-monetary relief;

() any civil proceeding in a court of law or equity, or arbitration;

DO 71000999 Page 1 of 11
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(3) any eriminal proceeding which is commenced by the return of an indictment; and

4 a formal civil, criminal, administrative regulatory proceeding or formal investigation of an Insured

Person or the Company (but with respect 1o the Company only for a Company Wrongfu! Act) which

is commenced by the filing or issuance of a notice of charges, formal investigative order or similar

document identifying in writing stch insured Person or the Company as a person of entity against

whorn a procesding as described in (C)(2) or (3) above may be commenced, including any procesding

before the Egual Employment Opporinity Commission or any similar federal, state or jocal
governmental body having jurisdiction over any Employment Practices Wrongful Act

{Mm "Company” means the Parent Company and any Subsidiary created or acquired on or before the Inception
Date set forth in [TEM 2 of the Declarations or during the Policy Period, subject 1o GENERAL CONDITIONS
VI (D).

(E) “Company Wrongful Act” means any aciual or allsged act, error, omission, misstatement, misleading
statement or breach of duty by the Company in connection with a Securlties Claim.

M “Defense Expenses” means reasonable legal fees and expenses incurred in the defense of any Glalm
inciuding the premium for an appeal bond, attachment bond or similar hond but will not include applying for or
furnishing such bond. Defense Expenses will fiot include the Company’s overhead expenses or any salaries,

wages, fees, or benefits of its directors, officers or employees.

{G) “Employment Practices Wrongful Act” means any actual or alleged:

{1 wrongful termination of employment whether actual or conslructive;

(&) employment discrimination of any kind including violation of any federal, state or local law involving
employment or discrimination in employment which would deprive or potentially deprive any person of
employment opportunities or otherwise adversely affect his o her status as an employee, because of
such person’s race, color, religion, age, sex, national origin, disabiiity, pregnancy, or other protectad
status;

(3 sexual or other harassment in the workplace; or

4 wrongful deprivation of career opportunity, employment refated misreprasentations, retaliatory
treatment against an employee of the Company, iailure o promote, demotion, wrongful discipline or
evaluation, or refusal to hire,

H) “Employment Practices Clalm® means a Claim alleging an Employment Practices Wrongful Act.
t)] “Insured” means the Insured Persons and the Company.
)} “insured Person” means:

{1 any past, present or fulure director or officer, or member of the Board of Managars, of the Company
and those persons serving in a functionally equivalent role for the Parent Company or any Subsidiary
pperating ar incorporated outside the Linited States;

2) any past, present or future employee of the Company to the extent any Claim is a Securities Claim;

(3) an individual identified in (J)(1) above who, at the specific written request of the Company, is serving
as a director, officer, trusiee, regent or governor of a Non-Profit Entity;

4 any individual identified in (J){1) above who, at the specific written request of the Company is serving
in an elected or appointed position having fiduciary, supervisory of managerial duties and
responsibiliies comparabla to those of an Insured Person of the Gompany, regardiess of the nama or
title by which such position is designated, of a Joint Venture; or

DO 71000998 Page 2 of 11
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)] the lawful spouse of any person set forth in the above provisions of this definition, but only to the extent
the spouse Is a party to any Claim solely in their capacity as a spouse of such persons and only for the
purposes of any Claim sesking damages recoverable from mavital comraunity property, property jointly
held by any such person and spouse, or property transferred from any such person to the spouss.

In the event of the death, incapacity or bankrupicy of an individual identified in (J)(1). (2), (3). (4) or (5) above,
any Claim against the esiate, heirs, logal representatives or assigns of such individual for a Wrongful Act or
Employment Practices Wrongful Act of such individua! will be deemed to be a Clatm against such indiviciual.

“Interrelated Wrongful Acts” means any Wrongful Act, Company Wrongful Act, or Employment Practices
Wrongful Act based on, arising out of, directly or indirectly resulting from, in consequence of, or in any way
involving any of the same or related facts, series of related facts, circumstances, situations, transactions or
events,

s3oint Venture” means any corporation, parinership, joint venture, association or other entity, other than a
Subsidiary, during any time in which the Parent Company, either directly or through one or more
Subsidiary(s);

(1) owns or controls at least thirty three percent (33%), but not more than fifty percent {50%), in the
aggregate of the outstanding securities or other inierests representing the right to vote for the election
or appointment of those persons of such an entity occupying elected or appointed positions having
fiduciary, supervisory or managerial duties and responsibilities comparable to those of an Insured
Person of the Company, regardless of the name or litle by which such position is designated, of a
Joint Venture; or

(&) has the right, by contract, ownership of securities or otherwise, to elect, appoint or designate at least
thirty three (33%) of those persons described in (L){1) above.

“ pse”’ means damages, judgments, settiements or other arnounts {including punitive or exemplary damages,
where insurable by law) and Defense Expenses in excess of the Retention that the Insured is legally obligated
to pay. Loss will not include:

(1) the multiplied portion of any damage award;

{2) fines, penaltios or taxes imposed by law; or
(3 matters which are uninsurable under the law pursuant to which this Policy is construed.

NOTE: With respect to judgments in which punitive damages are awarded, the coverage provided by this
Policy shall apply to the broadest extent permitted by jaw. If, based an the written opinion of counsel for the
Insured, punitive damages are insurable under applicable law the Insurer will not disptie the written opinion of
counsel for the Insured.

“Non-Profit Entity” means a corporation of organization other than the Company, which is exempt from
taxation under Section 501(c)}(3), (4) and (10} of the Internal Revenue Code as amended or any rule or
regulation promulgated thereunder.

“Parent Company” means the entity named in ITEM 1 of the Declarations.

“policy Perlo means the period from the Inception Date to the Expiration Date set forth in ITEM 2 of the
Declarations or 1o any earlier cancellation date,
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“Securlties Claim” means a Clalm made against an Insured for

m any actual or alleged violation of the Securities Act of 1933 as amended, the Securities Exchange Act
of 1834 as amended, any similar federal or state stalule or any rules or regulations promulgated
thereunder; or

() any aciual or alleged act, error, omission, misstaiement, misleading statement or breach of duty arising
from or in connection with the purchase or sale of, or offer o purchase or sell any securities issued by
the Company, whether such purchase, sale or offer involves a fransaction with the Company of
ocours In the open market.

“sSubsidiary” means any entity during any time in which the Parent Company owns, directly of through one or
more Subsidiary(s), more than fifty percent (50%) of the outstanding securities reprasenting the right 1o vole
for the election of such entity’s direclors.

“Wrongful Act” means any actual or alleged act, error, omissioh, misstatement, misleading statement, neglect,
or breach of duty by any Insured Person while acting in his or her capacity as an: ;

Mm Insured Person of the Company or a person serving in a functionally equivalent role for the Parent
Compagy or any Subsidlary;

(2) Insured Person of the Company who at the specific written request of the Company is serving as &
director, officer, trustes, regent or governor of a Non-Profit Entity; or

{3) Insured Person of the Company, who at the specific written request of the Company Is serving in an
elected or appointed position having fiduciary, supervisory or managetial duties and responsiblfities
comparable to those of an Insured Person of the Company, regardisss of the name or title by which
such position is designated, of a Joint Venture.

EXCLUSIONS

The Insurer shall not be liable to make any payment for Loss in connaction with any Claim made against an Insured
person, of with respect to INSURING AGREEMENT (C), the Company:

(A)

(8)

for any actual or alleged bodily injury, sickness, mental anguish, emotional distress, libel, slander, oral or
written publication of defamatory or disparaging material, disease or death of any person, or damage of
destruction of any tangible property including loss of use thereof; however, this EXCLUSION (A) will not apply
10 any allegations of libel, slander, defamation, mental anguish or emotionat distress if and only 1o the extent
that such allegations are made as part of an Employment Practices Claim for an Employment Praciices
Wrongful Act;

for any actual, alleged or threatened discharge, dispersal, release, estape, seepage, transporiation, emission,
treatment, removal or disposal of poliutants, contaminants, or waste of any kind including but not imited to
nuclear material or puclear waste or any aclual or alleged direction, request or voluntary decision 1o test for,
abate, monitor, clean up, recysle, remove, recondition, reclaim, contain, treat, detoxify or neutralize pofiutanis,
contaminants or waste of any kind ingluding but not imited fo nuclear material or nuclear waste. With respect
to a Clalm mads under INSURING AGREEMENT (A) only, this EXCLUSION (B) will not apply to a Claim
unless a court of compelent jurisdiction specifically determines the Company is not permitted to indemnify the
Insured Person;

NOTE: EXCLUSIONS (A) and (B) above will not apply with respect to a Securities Claim brought by a

_security holder of the Company, or a derivative action brought by or on behalf of, or in the name or right of, the

Company, and brought and maintained independently of, and without the solicitation, assistance, participation
or intervention of, an nsured,
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based upon, arnising out of, dirsctly or indirectly resulting from, in consequence of, or in any way involving any
actual or alleged violation of the Employee Retirement income Security Act of 1974 (ERIGA) as amended or
any reguiations promulgated thereunder or any similar law, federal, state or local iaw or reguiation;

based upon, arising out of, diracily or indirectly resuting from, in consequence of, or in any way involving any
fact, circumstancs, situation, transaction, event or Wrongful Act, Company Wrongful Act or Employment
Practices Wrongful Act underlying or afleged in any prior and/or pending liigation or adminisirative or
regulatory procaeding or arbitration which was brought prior 10 the Pending and Prior Litigation Date set forth in
ITEM 6 of the Declarations;

based upon, arising out of, directly or indirectly resulting from, in consegquence of, or in any way involving any
fact, circumnstance, situation, transaction, event or Wrongful Act, Company Wrongful Act or Empioyment
Practices Wrongful Act which, before the Inception Date of this Policy, was the subject of any notice given
under any other Management Liability policy, Directors and Officers libility policy or similar policy;

brought about or contributed to n fact by any:

M intentionally dishonest, fraudulent or criminal act or omission or any williul violation of any statute, rule
or law; or

{2) profit or remuneration gained by any Insured to which such Insured is not legaily entitied;
as determined by a final adjudication in the underiying action or in & separate action or proceeding;
by, on behalf of, or at the direction of the Gompany, except and to the extent such Claim:

(H is brought derivatively by a security holder of the Company who, when such Claim is made and
maintained, is acting independently of, and without the solicitation, assistance, participation or
intervention of an Insured Person or the Company; of

2 is brought by the Bankruplcy Trustee or Examiner of the Company or any assignee of such Trustes or
Examiner, or any Receiver, Conservator, Rehabilitator, or Liquidator of comparable authorily of the
Campany;

by, on behalf of, at the direction of or in the name or right of any Non-Profit Entity or Joint Venture against
an insured Person for a Wrongful Act or Employment Practices Wrongful Act while acting in hig or her
capacity as a director, officer, trustee, regent or govemnor of such, or persons oceupying elected or appointed
positions having fiduciary, supervisory or managerial duties and responsibiliies comparable to those of an
Insured Person of the Company, regardiess of the name or title by which such position is designated; or

based upon, arising out of, directly or indirectly resulting from, in consequence of, of in any way nvaolving an
Insured Person acting in their capacity as a insured Person of any entity other than the Company, Nog-
Profit Entity or Joint Venture.

No conduct of any Insured Person will be imputed fo any other Insured to determine the application of any of the
above EXCLUSIONS.

V.

(A)

(B)

LIMET OF LIABILITY, INDEMNIFICATION AND RETENTIONS

The Insurer shall pay the amount of Loss in excess of the applicable Retention(s) set forth in ITEM 4 of the
Declarations up to the Limit of Liability set forth in TTEM 3 of the Declarations.

The amount set forth in ITEM 3 of ihe Declarations shall be the maximum aggregate Limit of Liability of the
Insurer under this Policy. Payment of Loss, including Defense Expenses, by tha insurer shall reduce the Limit
of Liabifity.
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With respect to the Company’s indemnification of iis Insured Persons, the certificate of incorporation, charter,
by-laws, articles of association, or ofher organizational documents of the Parent Company, each Subsidiary
and each Non-Profit Entity or Joint Venture, will be deemed to provide indemnification to the Insured

Persons io the fullest extent permitted by law.

The Relention applicable to INSURING AGREEMENT (B) shall apply to any Loss as {0 which indemnification
by the Company, Non-Profit Entity or Joint Venture is legally permissible, whether or not actual
indemnification is made unless such indemiification is not made by the Company, Nen-Profit Entity or Joint
Venture solely by reason of its financial insolvency. In the event of financial insolvency, the Retention(s)
applicable to INSURING AGREEMENT (A) shall apply.

If eiiferent retentions are applicable to different parts of any Logs, the applicable Retention(s) will be applied
separately to each part of such l.oss, and the sum of such Retention(s) will not exceed the largest applicable
Retention set forth in ITEM 4 of the Declarations.

Notwithstanding the foregoing, solely with respect to a Securities Claim, no Retention shali apply 1o such
Clalm and the Insurer will reimburse those Defense Expenses incurred by the Insured f:

{1 the Securitles Claim is dismissed, or there is a stipulation to dismiss the Securities Claim, with or
without prejudice and without the payment of any rmonetary consideration by the insured;

{2) there s a final judgment of no liability obtained prior 10 or during frial, in favor of the Insured, by reason
of 2 motion to dismiss of a motion for summary judgment, after the exhaustion of all appeals; or

{3) there is a final judgment of no liability obtained after trial, in favor of the Insured, after the exhaustion
of all appeals.

Any reimbursement in the case of (F)(1), (2), or (3) above will only occur if ninety (80) days after the date of
dismissal, stipulation, final judgment of no fiabiiity is obtained and only if:

{a) the same Securlfies Claim (or a Securltles Claim containing Intetrelated Wrongful Acts) is
not brought again within that time; and

{b) the Insured provides the [nsurer with an Undertaking in a form aceeptable to the insurer thiat
such reimbursement of the applicable Retention(s) will be paid back 10 the Insurer in the event
the Securities Clalm (or a Securities Claim containing Interrelated Wrongful Acts) is
brought after the ninety (90} day period.

DEFENSE, SETTLEMENT AND ALLOCATION OF LOSS
It shail be the duty of the Insured and not the duty of the Insurer to defend any Claim under this Policy.

No Insurad may incur any Defense Expenses or admit liability for, make any settiement offer with respact to,
or setile any Claim without the Insurers consent, such consent ot to be unreasonably wilhheld.

Upon the writien request of an Insured, the insurer will advance Defense Expenses on a current basis in
excess of the applicable Retention, if any, before the disposition of the Claim for which this policy provides
coverage. As a condition of the advancement of Defense Expenses, the insurer may require a written
undertaking, in a form satisfactory to the Insurer, which will guaraniee the repayment of any Loss including
Defense Expenses paid 1o or on behalf of the Insured if it is finally determined that the Loss incurred is not
covered undar this Policy.

If both Loss covered by this Policy and Loss not covered by this Policy are incurred, either because a Claim

made against the Insured contains both covered and uncovered matters, or because a Claim is made against
both the Insured and others (including the Company for Claims other than Securilies Claims) not insured
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under this Policy, the Insured and ihe Insurér wiil use their best efforts to determine a fair and appropriate
allocation of Loss between that portion of Loss that is covered under this Policy and that portion of Loss that
is not covered under this Policy. Additionally, the Insured and the Insurer agree that in determining a fair and
appropriate allocation of Loss, the pariies will take into account the rolative legal and financial exposures of,
and relative benefits obtained in connection with the defense and/or settlement of the Claim by, the Insured
and others. -

in the event that an agreement cannot be reached between the Insurer and the Insured as to an allocation of
Loss, as described in (D) above, then the Insurer shall advance that portion of Loss which the Insured and

the Insurer agree is not in dispute until a final amount is agreed upon of determined pursuant to the provisions
of this Policy and applicable law.

GENERAL CONDITIONS
NOTICE

4} As a condition precedent to any right o payment under this Policy with respect to any Clalm, the
Insured shall give written notice to the Insurer of any Claim as soon as practicablg after it is first
made.

2) If, during the Policy Period, the insured first bocomes aware of a speaific Wrongful Act, Gompany
Wrongful Act or Employiment Practices Wrongful Act and i, during the Policy Period, the Insured:

(z) provides the Insurer with written notice of the specific Wrongful Act, Gompany Weongful Act
or Employment Practices wrongful Act, the consequences which have resulted or may
resuit therefrom (including but not limited to actual or potential damages), the identities of the
potential claimants, the circumstances by which the Insured first became aware of such
Wrongful Act, Company Wrongful Act or Employment Practices Wrongful Act; and

{b) reguests coverage under this policy for any subsequently resulting Claim for such Wrongful
Act, Company Wrongful Act or Empioyment Practices Wrongful Act;

then any Claim subsequently made arising out of such Wrongful Act, Company Wrongful Act or
Employment Practices Wrongful Act will be treated as if it had been first made during the Policy
Period.

&) Al notices under GENERAL CONDITIONS (A)(1) and (2) must be sent by certified mail or the
equivalent to the address set forth in ITEM 7 of the Declarations; Attention: Claim Department.

INTERRELATED CLAIMS

All Claims arising from the same Interrelated Wrongful Acts shall be desmed 10 constitute a single Glalm
and shall be deermed to have been made at ihe earfiest of the time at which the earfiest such Claim is made or
deamed to have been made pursuant {0 GENERAL CONDITIONS (A)(1) above or GENERAL CONDITIONS
(A)(2), if applicable.

OTHER INSURANCE AND SERVICE IN CONNECTION WITH NON-PROFIT ENTITIES AND JOINT
VENTURES

Mm All Loss payable under this Policy will be specifically excess of and will not coniribute with any other
insurance, including but not limited to any insurance under which thers is a duty to defend, unless such
other insurance is specifically excess of this Policy. This Policy wili not be subject to the terms of any

other insurance policy.
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All coverage under this Policy for Loss from Claims mads sgainst the insured Persons while acting
i their capacity as a direclor, officer, rusies, regent or governor of & Non-Profit Entity or persons
occupying elscled or appointed positions having fiduciary, supervisary or managerial duties and
responsibilities comparable to those of ihe Insured Persons of the Company, regardless of the name
or title by which such position is designated, of a Joint Veniure will be specifically excess of and will
not contribute with, any other insurancs or indemnification available to such Insured Person from such
Non-Prefit Entity or Joint Venture by reason of their service as such.

(D) MERGERS AND ACQUISITIONS (CHANGES IN EXPOSURE OR CONTROL)

(1)

@

)

(4)

{8)

DO 71 000959

If duting the Policy Pericd, the Company acquires any assets, acquires a Subsidiary, of acquires
any entity by merger, consolidation or otherwise, or assumes any liability of another entity, coverags
ghall be provided for any Loss involving a Claim for a Wrongful Act, Company Wrongful Act or
Employment Practices Wrongful Act occurring after the consummation of the fransaction.

If, howeve'r, by reason of the transaction {or series of transactions) desoribed in (D)(1) above, the
entity, assets, Subsidiary or liabilites so acquired or so assumed, exceed thirty five percent (35%) of
the total assets or liabilities of the Company, as represented in the Company’s most recent audited
consolidated financial statements, coverage under this Policy shall be provided for a period of ninety
(90) days for any Less involving a Claim for a Wrongful Act, Company Wrongful Act, or
Employment Practices Wrongful Act that occurred after the ransaction has been consummated.
Coverage beyond the ninety (90) day periad will be provided only it

{a) the Insurer recelves written notice containing full details of the transaction(s); and

() the Insurer at its sole discretion, agrees to provide such additional coverags upon such terms,
conditions, limitations, and additional premium that it deems appropriate.

With respect to the acquisition, assumption, merger, consolidation or otherwisa of any erity, asset,
Subsidiary or fiability as described in (DX1) and (2) above, there will be no coverage available under
this Policy for Clalms made against the acquired, assumed, merged, or consolidated entity, asset,
Subsidiary, liability, or Insured Person for a Wrongful Act, Company Wrongful Act or Employment
Practices Wrongful Act committed any time during which such entify, assst, fiability or Subsidiary is
not an Insured.

if during the Poticy Period any entity ceases 1o be a Subsidiary, the coverage provided under this
Policy shall continug to apply to the Insured Persons who, because of their service with such
Subsidiary, were covered under this Policy hut only with respect to a Claim for a Wronaful Act,
Company Wrongful Act or Employment Practices Wrongful Act that occurred or allegedly occurred
prior to the time such Subsidiary ceased to be a Subsidiary of the Company.

Ili, during the Policy Period, there is a Change In Control, the coverage provided under this Policy
shall continue to apply but only with respect to a Claim against an Insured for a Wrongful Act,
Company Wrongful Act or Employment Practices Wrongful Act committed or allegedly commitied
up 1o the time of the Change In Control; and

(a) coverage will cease with respect to any Claim fora Wrengful Act, Company Wrongful Act or
Employment Practices Wrongful Act committed subsequent to the Change In Control, and

{b} the entire prerniurn for the Policy will be deemed to be fully eamed immediately upon the
gonsummation of a Change In Controt.
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(E) CANCELLATION AND RENEWAL OF COVERAGE

m

(@)

3

Except for the nonpayment of premitirm, as set forth in (E)(2) below, the Parent Company has the
exclusive right 1o cancel ihis Policy. Cancellation may be effected by maifing to the Insurer written
notice when such canceliation shall be affective, provided the date of canceliation is not later than the
Expiration Date set forth in ITEM 2 of the Declarations. In such event, the Insurer shall retain the
customary short rate portion of the eamed premium. Retum or tender of the unearned premium iz not

a condition of canceliation.

The Insurer may only cancel this Policy for nonpayment of premium. The Insurer will provide not less
than twenty (20) days writien notics stating ihe reason for canceliation and when the Policy will be
canceled. Notice of canceliation will be sent to the parent Company and the agent of record for the
Insured, if applicable.

The Insurer is under no obligation to renew this Policy upon its expiration. Once the Insurer chooses to
non-rensw this Policy, the Insurer will deliver of mail to the Parent Company written notice stating
such at least sixty (60) days before the Expiration Date set forth in ITEM 2 of the Declarations.

{ OPTIONAL EXTENSION PERIOD

(1)

{2)

(3}

(4}

it either the Parent Company or the Inswer does not renew this Palicy, the Parent Company shall
have the right, upon payment of an additional premium set forth in ITEM 5 of the Declarations, to an
extension of the coverage provided by this Policy with respect only to any Claim first made during the
period of time set forth in ITEM 5 of the Daclarations after the Policy Expiration Date, but only with
respect fo a Wronglul Act, Company Wrongful Act, or Employment Practices Wraongful Act,
pecurring prior to the Policy Expiration Date.

As a condition precedent to the right to purchase the Optional Extension Period the total premium for
this Policy must have been paid in full. The right of the Parent Company to purchase the Optional
Extension Period will be immediately terminated if the Insurer does not receive written notice by the
Parent Company advising it wishes to purchase the Optional Extonsion Period together with full
payment of the premium for the Optional Extension Period within thirty (30) days after the Policy
Expiration Date.

If the Parent Company elects to purchase the Optional Extension Period as set farth in (P{1) and (2)
above, the entire premium for the Optional Extension Period will be desmed to be fully eamed at the
Inception Date for the Optional Extonsion Perlod.

The purchase of the Optional Extension Pariod will not in any way increase the Limit Of Liability set
forth in ITEM 3 of the Declarations, and the Limit of Liabfity with respect to Claims made during the
Opticnal Extension Period shali be part of and not in addifion to the Limit of Liability for ali Glaims
made during the Policy Period.

(&) ASSISTANCE, COOPERATION AND SUBROGATION

M

(2)

DO 7L 060959

The insured agrees to provide the Insurer with all information, assistance and cooperation that the
Insurer may reasonably request, and further agree that they will do nothing which in any way increases
the Insurer's exposure under this Policy or in any way prejudices the Insurer's potential or actual rights
of recovery.

In the event of any payment undar this Policy, the Insurer shall be subragated to ali of the potential or
actual rights of recovery of the Insured. The Insured shall execute all papers required and will do
everything necessary to secure such rights including but not limited o the execution of such
documents as are necessary to enable the Insurer to effectively bring suit in their name, and will
provide all other assistance and cooperation which the insurer may reasonably require.
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If the Insurer's Limit of Liability as set forth in ITEM 3 of the Declarations is exhausled by the payment of Loss,
the premium as set forth in ITEM 8 of the Declarations will be fully eamed, all obligations of the Insurer under
this Palicy will be completely fulfilled and exhausted, and the Insurer will have no further obligations of any kind
whatsoever under thig Policy.

REPRESENTATION CLAUSE

The Insured represents that the statements and particulars contained in the Appilication as well as any prior
application submitted to the Insurer are rue, accurate and complete, and agree that this Poliey Is lssued in
reliance on the iruth of thal representation, and that such particulars and siatements, which are deemed o be
incorporated into and constitute a part of this Policy, are material to the risk assumed and form the basis of this
Policy. No knowledge or information possessed by any Insured will be imputed 1o any other Insured except
for material facts or information known 1o the person{s) who signed the Application. In the event that any of
the particulars or statements in the Application are untrue, this Poficy will be void with respect to any Insured
who knew of such untruth of 1o whom such knowledge is imputed.

ACTION AGAINST THE INSURER, ASSIGNMENT, AND CHANGES TO THE POLICY
N No action may be taken against the Insurer unless, as a condition precedsnt thereto:
{(a) there has been full compliance with all of the terms and conditions of this Policy; and
{b) the amount of the obligation of the Insured has been finally determined either by judgment
against the Insured afler actual trial, or by written agreament of the Insured, the claimant and
the Insurer.
(2) Nothing contained herein shall give any person or entity any right to join the Insurer as a party to any
Claim against the Insurer to determine their liabifity, nor may the Insured implead the Insurer in any
Claim.

{3) Assignment of interest under this Policy shall not bind the Insurer unless its consent is endorsed
heraon.

4 Notice to any agent or knowledge possessed by any agent or other person acting on behalf of the
insurer will not cause a waiver or change in any part of this Policy or prevent the Insurer from asserting
any right under the terms, conditions and limitations of this Policy. The terms, conditions and limitations
may only be waived or changed by wrilten endorsement,

AUTHORIZATION AND NOTICES

It is understood and agreed that the Parent Company will act on behalf of the Company and the Insured
Persons with respect to:

(1) the payment of the premiums;
2) the receiving of any return premiums that may become due under this Policy,
{3) the giving of ali nolices to the Insurer as provided herein; and

4) the receiving of all notices from the Insurer.
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(L) ENTIRE AGREENMENT
The insured agrees that the Declarations, Policy, including the endorsements, aitachments and the

Application shall constitute the entire agreement batween the insurer of any of its agents and the Insured
refating 1o this insurance.
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UNITED STATES BANKRUPTCY COURT

DISTRICT OF DELAWARE
)
Inre: ) Chapter 11
)
Fleming Companies, Inc, et al , ) (Case No 03-10945 (MFW)
) (Jointly Administered)
Debtors. )
) Ref Docket No

ORDER GRANTING MOTION TO LIFT THE AUTOMATIC STAY
TO PERMIT ADVANCEMENT OF CERTAIN DEFENSE EXPENSES

Upon consideration of the Motion to Lift the Automatic Stay to Permit
Advancement of Certain Defense Expenses filed by Movants;' after reviewing the Motion and
all other relevant pleadings filed in this case; and after finding that, under the circumstances, due
notice of the Motion and an opportunity to be heard thereon has been given; and after due
deliberation and sufficient cause appearing therefore, it is hereby

ORDERED that the Motion is granted; and it is further

ORDERED that Greenwich Insurance Company is authorized to advance to the
individual Movants up to $7 5 million of Defense Expenses in connection with the Pending
Litigation and the SEC Investigation; and it is further

ORDERED that nothing in this Order shall be deemed to prejudice Movants'
rights to request additional funds at a later date.

Dated: May , 2003

MARY F WALRATH
UNITED STATES BANKRUPTCY JUDGE

' All defined terms not defined herein shall have the meaning ascribed to them in the Motion

WP3:885541



