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THE CLERK: Be seated.

THE COQURT: Good afternoon.

MS. JONES: Good afternoon Your Honor, Laura Davis
Jones of Pachulski, Stang, Ziehl, Young, Jones and Welntraub on
behalf of Fleming Companies and related debtors.

Your Honor, I thank you for letting us start a little
bit late, we were able to resolve a lot of issues or clarify
issues that folks raised right here at the courthouse, and we
appreciate you giving us that time.

Your Honorxr, if I could refer the Court to the amended
notice of agenda, and just kind of walk through the -- with the
Court through the agenda. A number of the matters are.being
continued, a number I think are resolved, and a couple remain
Open.

Your Honor, with respect to matter one, which was our
motion with respect to the payroll, Your Honor, recalls that
we'’ve been coming back to this one, hearing after hearing, at
the first day we had filed a motion that was fairly
comprehensive, had a lot of benefits included. The Committee
and others had asked us for more time to look at wvarious
issues, and we have continued to continue the hearing with
respect to some of the issues, including the senicor executive
retirement plan, the executive relocaticn program, the
severance program, the Alr High program, the incentive

programs, the Fleming pension plan and Core-Mark pension plan,
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and the match aspects of the 401K.

We are again Your Honor continuing these over until
the June 4 hearing, while people continue te discuss and deal
with those issues.

But Your Honor, there was one matter that has come to
our attention from the company, and that is with respect to cur
current employees and their sick time, if you will. In our
initial motion, as we filed it, there was a defined term called
vacation benefits, that was sncompassed in the term employee
paid time off.

And that employee paid time off included not only
those vacation benefits, but also the sick days and personal
days, of our current employees.

When the order was drafted, appreoving the motion, it
only referred to the vacation benefits term, and not the
employee paid time off term.

It was explicitly described in the motion, that we were
seeking to honor our sick time of ocur employees, in the
ordinary course as we go forward, throughout the case. Anad
Your Honor what we’d like to present to the Court today, is
just a second supplemental order, that does two things, one
does recognize the paid time off obligations, and two, does
continue the matters that I just mentioned on to the June 4th
date.

THE COURT: All right. Does anybody wish to be heard

J&J COURT TRANSCRIBERS, INC.
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on that then?

before it’

after the

leave one

objection

MR. HERTZBERG: Your Honor, I wish to

8 submitted,

THE COURT: All right. Then it can ke
Committee’s reviewed it.

MS. JONES: Thank you Your Honor, Your
blank in that order, and that was with

deadline for the hearing on June 4, we

date pursuant to the local rules, Your Honor, or

Court to insert the order.

THE COURT: I'1l fill it in.

M5, JONES: Thank you very much. Your

was one other issue that was raised with me, lit

minutes hefore this hearing started, and that wa

10

zee the order

handed up

Honor we did
respect to the
can select a

we can ask the

Honor, there
erally two

2 by the INA

and Ace Insurers, Your Honor may recall at the last hearing we

sought approval to continue cur workers compensation program,

and paying on our pre-petition claims.

They have raised right before this hea

about whether that includes what we continue to

petition workers comp claims. Your Honor, just

the right

people here, and don’t even have time

the issue, but they did ask me to put it on the

ring, to talk
settle, pre-
I den’t have
to deal with

-—- to bring it

to the Court’s attention and tell Your Honor that we're

discussing the matter,

THE COURT: Well, you can discuss it.

J&J COURT TRANSCRIBERS, INC.
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with it at the continued hearing.

MS. JONES: Thank you Your Honor.

MR. VANDENHEUVEL: Your Honeor, may I speak?

THE CCURT: Who are you?

MR. VANDENHEUVEL: I’m George Vandenheuvel, I'm an
employee of Fleming, and I'd like to talk about the severance
pay, I’1l try to keep my statement short.

THE COURT: Well, what about the severance pay, 1t’s
not being heard today.

MR. VANDENHEUVEL:; Okay, then I’'ll wait until June
4th. 3o I don’t waste your time.

THE COURT: All right, is that --

M5. JONES: That’s correct Your Honor,

THE CQURT: =-- cone of those matters continued, okay.

MS., JONES: Yes, sir.

MR. VANDENHEUVEL: Thank you, may I be excused.

THE CQURT: You may.

MR. VANDENHEUVEL: Thank you.

MS. JONES: Your Honor, matter two. The application
for the retention of Gleacher and matter 3, our motion'with
respect to Refrigerated Transport Express, both those matters
have been continued Your Honor, to the May 1%th hearing.

Matters 4, 5, &, T ~-

ME. HERTZBERG: Your Honor, can !l ask a question on

matter 2 you said it was continued, to the May 19th. Under the

J&J COURT TRANSCRIBERS, INC.
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status of the agenda, vyou indicate —-

THE COURT: Counsel, you can’t ke heard and you have
to identify vourself for the record, so.

MR. HERTZBERG: I'm sorxry Ycur Honor.

THE CCURT: Please,

MER. HERTZBERG: iUnder the agenda 1t indicates Your
Honor under status that it was being adjourned to June 4th, are
we now changing it to May 19th?

MS. JONES: Your Honor, I apologize, it is the June 4
date, cocunsel is correct.

THE COURT: All right.

M&. JONES: Your Honor, I should also point out to
the Court, to the extent that we have not filed papers that
indicate this yet at this point, Your Honor, we have the
privilege of having brought Blackstone into the case, we -=- the
debtors have decided to employ Blackstone tc help us through
this process. We have not yet filed the application to employ
them, which we will do and we will put on appropriate notice.
And Your Honor they will be replacing the services of Gleacher.
But Your Honor, we need to work through the issues, and that is
why we have continued the matter.

THE COURT: All right.

MS. JONES: Your Honor, matters 4, 5, 6, 7 and 8 are
all retentions of various professionals, for the debtor. All

of which Your Honor, I believe we have now filed certificates

J&J COURT TRANSCRIBERS, INC.
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of counsel,

With respect teo the Kirkland and Ellis matter, number
8, the US Trustee had some issues that it raised, both in
connection with the application as originally filed, and then
the supplemental application -- or affidavit of Mr. Sprayregen,
a partner in the firm with respect to relationships with an
interest and interest of -- an interest of a creditor in the
case, an issue actually that Your Honor has heard before, in
connection with the Stations Helding matter where we were able
to resolve that issue, Your Honor we actually followed that
exact same plan.

THE COURT: I saw the supplemental affidavit.

MS. JONES: Yes, ma’am. And we've resolved our
Trustee’s concerns in that regard, by following the direction

we took in the Stations Heolding case, which was for to the

extent there could be any —-

THE COURT: I understand and I saw that but what
about the fact that some of the Kirkland and Ellis people have
a shareholder interest in a potential purchaser? Some cf the
retail stores?

MS. JONES: Your Honor, I'm going to let Mr. Richards
address that. I think he's been leocoking at the issue.

MR. RICHARDS: Thank you, good morning Your Honor,
Geoffrey —— actually good afterncon Your Honor, Gecffrey

Richards from Kirkland and Ellis, Your Honor, that is correct

J&J COURT TRANSCRIBERS, INC.
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that there are individuals at the ¥irkland firm, that do heold a
deminimus interest in an entity that is a major shareholder of
an entity that has submitted a bid for the -- for certain of
the debtor’s assets.

bAs we've made clear in our papers, we are Kirkland is
not working in connection with that -- with that bidder,
rather. In fact Kirkland is not deoing any work in connection
with that transaction, in any way, shape or form.

THE COURT: Who is?

MR. RICHARDS: The firm of Pachulski, Stang Your
Eonor.

To the extent that other bids are submitted
Pachulski, Stang is handling that entire process. Kirkland and
Ellia is not involved in any way, shape or form with respect to
that transaction.

Mg, JONES: I can confirm that Your Honor.

THE COURT: Well the affidavit simply says that you
were no longer representing the potential buyer. Is this
satisfactory to the US Trustee?

MS. COMPTON: Yes, Your Honor, we’wve had substantial
discussions about this, and many of my questions were answered
satisfactorily. So we don’t have an cbjection to it.

MS. JONES: Your Honor, I would also point out that
there have been long standing outside corporate counsel, who

had been dealing with the transacticnal issues, if you will.

J&T COURT TRANSCRIBERS, INC.
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Who have stayed in place, and our firm is working with them.

And there has been no involvement by Kirkland and
Elli= in the matter.

THE COURT: All right, well I will approve it then
with those representations on the record. With respect to the
long standing corporate counsel which is application number 47

You filed a 320 -- you filed it as a 327(e) special
counsel. Given the breadth of their representation cf the
debtor I think it should be a 327(a). They have a deminimus
pre-petition claim which I think should be waived. I mean am I
wrong that their retention is to represent the debtor iIn
everything except bankruptcy matters?

Mg, JONES: Your Honor, I'm -- I would like to pass
on that, and come -- come back to the Court later in the
hearing, and let me find out that information. Your Honor, my
understanding is that they had primarily been involved with the
Rand =-- transaction and that there wasn’t a whole lot else that
they were doing, but I want to -- be very clear on that with
the Court, before I give you a representation in that regard.

THE COURT: Well check that -- the application seems
broader. With respect to your application I did not receive
the affidavit of disinterestedness, I don’t know why it’s not
in the binder.

And it was not submitted with the certificate of no

cbjection. 1In fact the application wasn’t submitted, with the

J&J COURT TRANSCRIBERS, INC.
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CNO,

MS. JONES: Your Honor, I will check intec that if
it’s ckay with the Court, we would submit our application along
with my affidavit with a --a proper certificate of counsel or
certificate of no cobhjection.

THE COURT: All right. With respect to Baker Botts,
isn’t there an issue regarding their representation of Deloitte
and Touche, that was raised in connection with the Deloitte and
Touche application but why wasn’t it disclesed with respect to
Baker Botts?

M5, JONES: Your Honor, I —- obvicusly cannot speak
for Baker Botts, I can go back and look at their affidavit, and
talk to counsel there} and ask them to do a supplemental
disclosure for the Court, to the extent it’s appropriate. And
then submit it for the Court’s consideration.

THE COURT: And they also disclosed that they're
representing individually current directors and officers. 1Is
this appropriate®

M5, JONES: Your Honor, one, they are -- we're
seeking to employ them as special counsel under 327 (e), two
Your Honeor --

THE COURT: On the same matters in which they’re
representing the current directors and officers?

M&, JONES: Yeour Hohor, that I weould need to have

them clarify, because my understanding is that it was -- it was

J&J COURT TRANSCRIEERS, INC.
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a different -- different matters that they were handling but
Your Honor, I would ask counsel at Baker Botts -- I can speak
with them, and ask them to clear that up for the Court, and
submit to you for submission.

THE COURT: All right, let’s continue that as well
then.

MS., JONES: Your Honor, may I put that on for the
next hearing, but if we’re able to get the information file
supplemental affidavits.

THE CQURT: TYes.

M&. JCNES: Of disinterestedness and submit it to the
Court.

THE CCURT: You may.

MS. JONES: Your Honor, if I may step back for one
moment, with respect to the employee wage order, the Committee
has now reviewed the order, they have asked though that with
respect to the paid time off obligations that we ask for that
authority only till the next hearing, and that we would bring
the matter up again, before the Court, at the next hearing.

&nd Your Honor, we would revise the order in that
regard, and then submit it.

THE COQURT: All right.

MS. JONES: Your Honor, I guess mechanically what I
will do is submit all eorders at the end of the hearing if

thatfs —-- that’s best.

J&J COURT TRANSCRIBERS, INC.
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THE CQURT:; That’'s fine.

MS. JONES: Your Henecr, I believe that brings us to
matter 9, which is the motion of EFS National Bank, for relief
from stay, Your Honor, that was to effectuate a setoff we're
working through that issue, and making sure the Committee and
others were fully advised, and we have continued that to the
May 19 hearing.

Your Honor, matter 10, the motion by AFCO Credit
Corporation, to vacate the stay, Your Honor, apparently the
parties have been able to resolve this matter by stipulaticn,
which we would submit to the Court. That does provide for a
ten day notice period, if you will, to be given te the debtor
and for the protections of AFCC, if I may approach Ycur Hener,
and show you that stipulation?

THE COURT: You may. Has the Committee seen it?

MS. JONES: Yes, Your Honor.

MR. HERTZBERG: Yes, Your Honor. Robert Hertzberg we
approved it Your Honor.

MS. JONES: Your Honor the --

THE COURT: Well it also preovides for payments, not
just a relief from the stay on the notice.

MS. JONES: Your Honor, if I may have the Court’s
indulgence for a moment.

(Fause)

MS5. JONES: Your Honor, first of all Your Honor, I

J&J COURT TRANSCRIBERS, INC.
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would point cut that this is a stipulation between the parties,
and we have not asked for Court approval of the stipulatiocon,
but did want to let Your Henor know that the stipulation has
been agreed to. And Your Honor, it does previde for adequate
protection payments and then it does provide a -- a notice
mechanism in case of a default. Counsel for AFCO 1s here, and
carn ==

THE COQURT: So are you going teo submit it under
notice?

A SPEAKER: Your Honeor, the motion was returnable
today and we can either convert this into an order if that’s
more convenient for the Court. Or we just did it in the form
of a stipulation, would request that Your Honor so order it.

THE COURT: The Committee have any objection?

MR, HERTZBERG: WNo cbjecticon Your Honor.

THE COURT: To either procedure? Anybody?

MR. HERTZBERG: No Your Heonor.

A SPEAKER: Perhaps the thing would be if Your Honor
could just so order the stipulation since it’s been executed.

THE CQURT: Are these the monthly payments that the
debtor had previously agreed to make?

A SPEAKER: Yes, Your Honor.

THE COURT: All right. Well I will approve the
stipulation, but get me a form of order approving the

stipulation.

J&J COURT TRANSCRIBERS, INC.
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MS. JONES: We can de that Your Honor.

THE COURT: But I'1l so order the record for now.

M&. JONES: And Your Honor, we did want te represent
to the Court on the receord that the debtor is current with
respect to AFCO, there is a payment due in May which we do need
to make,

THE COQOURT: All right.

MS. JONES: Your Honor, matter 11 the application for
an order authorizing the retention of Price Waterhouse Coopers,
Your Honor may recall that I presented an interim order, at an
early hearing, so that we could keep them working for the
debtor.

Your Honor, there have been no objections to their
retention, and indeed we spend time with the Committee, to make
sure we addressed their issues, with respect to this. And Your
Honor our intent would be to submit a proposed order, today,
that would be identical to that which was attached to the
motion as originally filed.

THE COURT: All right.

M%Z. JONES: Your Honor, that would bring us to matter
12 which is the utilities, and I'm geing to yield to Mr.
Richards with respect to that.

MR. RICHARDS: Your Honer, very briefly with respect
to the utilities, the last time we were before Your Honor we

had several utilities that had objected to the procedures.
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That the debtor sought to implement at that time. The Court
entered an order with respect to all utilities other than those
utilities who had objected.

With respect to those utilities that had objected,
the bridge order remained in effect, until the debtors had an
opportunity to work out a stipulation with the objecting
parties.

gince that time Your Honor, we have worked with the
obijecting parties, and based on their agreement with us Your
Honor, the bridge order with respect to those utilities will
remain in place, until the next omnibus hearing date. As the
debtors and those parties will work out a form of stipulation
which the debtors expect to submit to the Court shortly.

THE COURT: 2All right.

MR. RICHARDS: So there's no further action that
neeads to be taken with respect to that at this time.

THE CQURT: Okay.

MS. JONES: Your Honor, matter 13 is our critical
trade motion, the number of people have asked that we take that
up together with the DIP financing, so what I'd like to do is
skip over that for a moment. And talk about the other matters
that are on the calendar.

THE COURT: All right.

M5. JONES: Your Honor, matter 13A with our motion

with respect to the rejection of leases, Your Henor will recall

J&J COURT TRANSCRIBERS, INC.
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we filed this back on April 2, at that time the motion covered
a number of lease situations if you will. One leases that were
vacated and ready to be surrendered, two leases that were the
subject of a sub-lease, and where we had some notice issues, a
lease from our perspective we didn’t think that there had been
sufficient notice. Three, ones that we had vacated, but we
were not yet ready to surrender, and four ones that in
retrospect we did not want te reject, and should not have baean
on the rejection list. That Your Honer resulted in a series of
emergency motions, that were filed with the Court, bhefore the
April 21 hearing. But Your Heonor luckily we were able to —-—
that matter was continued over at the request of the Committee,
and also in the interest of time at that hearing. And we have
used that time significantly to talk with the various
landlords, and try to work out our issues, and I think Your
Honor I stand before you now with all of the landlord
objections before the Court except one, resolved. And there is
two that people came up to right before the hearing that I have
answered for them, and I think as we go through the objections
we’ 1ll work those through.

Your Honor, what we would go forward on today are
those that we have vacated. And indeed are ready to reject.
We have surrendered them, there were surrender letters sent out
on April 25th, we then sent out -- resent the letters on April

28th, by fax, and by Federal Express overnight, to the extent
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we had keys, we surrendered keys, and all rent has been paid
for a whole month of April. And our rejections we are seeking
to be effective as of April 30.

Your Honor, may recall there was a lot of issue about
the --

THE CCURT: Yes.

MS. JONES: -- effective date of the rejection and
because there were quite a few issues in that regard, we
decided to just go ahead and pay the rents for April, and make
it the effective date April 30th. And that resolved a lot of
the discussions.

Your Honor, Brian Lake who is the manager of real
estate and lease compliance is here in the courtreoom, he is
prepared to testify or to support an offer of proof if
necessary, but I think what would make sense Your Honor, is if
I walked through the objections and tell Your Honor where we
are or which ones have been continued, I think we’ll be able to
work through it guite gquickly.

THE COURT: Your amended agenda already says some
were continued, so don’t repeat that.

MS, JONES: Okay, Your Honor. Yeour Heonor, if I look
at page nine of the amended agenda, responses received sub-part
a, Southbridge Plaza, that matter has been resolved.

THE COURT: Ckay.

MS. JONES: Matter ¢, Keystone Operating Partnership,

J&J COURT TRANSCRIBERS, INC.




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

24

that matter has been resolved.

Matter e, the Cessna Aircraft, we have a separate
order on that Your Honor, and that has been rescolved that we
would submit.

Matter g, Your Honor, the Limited objection of
Bradley Operating that would be -- that has been resolved and
we present a separate order, with respect to that.

Matter h, Your Honor, TEFJ Nominee Trust, and James
Realty Your Heonor we have resolved that matter, we will need to
submit a stipulation to the Court, under certificate cf
counsel. Which stipulation we’re going to have to shew the
Committee first. We have resolve that by the payment of $9500
which will resolve varicous issues regarding the surrender date
of the premises and so forth.

THE COURT: All right.

MS. JONES: But we would submit a stipulaticon in that
regard.

THE COURT: All right.

MS., JONES: Matter 9§, Your Honor, Canadian Pacific
has bheen resolved.

THE COURT: It’s continued -- all right.

MS. JONES: Your Hoheor, I apclegize, on that one, we
have agreed to continue that te the 19th.

THE COURT: J7?

MS. JONES: Yesg, ma’am.
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THE COURT: OQOkay.

Mg§. JONES: Your Honor, the issue there is there i3 a
partial sublease, that we need to deal with,

Mattaer k, Your Honor, has been resolved. Matter 1,
has been resolved. And the ones that I'm mentioning that are
resolved, and I'm not mentioning a separate order, we will be
presenting to the Court an omnibus order with respect to these.

Matter m, Stephen Spicer, we’ve agreed to continue
that to the May 19%th, hearing.

Matter o, has been rescolved. Matter g, Your Honor,
if I can have the Court’s indulgence one moment.

(Pause)

M3, JONES: Your Honor, with respect to matter d,
what we’'d like to do is come back at the end of the hearing
with respect to that counsel wanted to see our surrender
letters, which we have provided them this morning. We faxed
that to them, they acknowledge that they have received it, and
they see the dates and so forth that we sent it. But thsy want
to touch base with their client and due —-

THE COURT: All right.

MS. JONES: =-- due to their own schecduling
difficulties, they have not been able to do that. Your Honor,
also counsel, if I may step back, counsel has asked that with
respect to matter a, Southbridge Plaza, Your Honor I show

evidence that the April rent has been paid there, counsel has
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said her client has not seen that yet. So she’s asked me to
represent that she reserves her rights, to bring any necessary
365(d) {3) motion or what have you, if indeed that check is not
received.

THE CCURT: Well, between now and the time that the
form of order is submitted, vou should be able to confirm that
the April rent was paid.

M5. JONES: Well, Your Heonor, her lease was on our --

order that we were going to submit at the end of the hearing

today.

THE COQURT: COkay.

MS. JONES: Your Honor, if it’s —— satisfactory with
counsel, what I’'d like to do is submit that order, and

obviously all her rights are reserved with respect to 365(d) (3)
but Mr, Lake is here, and if called teo testify would say that
that is -- that check was issued.

MS. MAYER: Your Honor, Katharine Mayver on behalf of
Southbridge, we are fine with the submission of the order
today, we just wanted to -- there’s nothing in the order that
specifically either way, discusses the 365 issue, or
administrative expense c¢laims, and I just wanted for the record
to reserve any right to file a motion if appropriate under 3653,
if the rent and expense --

THE COURT: Oh,.

M5. MAYER: -- are not paid in full.
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THE CCURT: All right.

MS. MAYER: Thank you Your Honor.

MS. JONES: Your Honor, matter s, while denoted on
here as continued to May 19th, this is one of the airplanes
Your Heonor, and Your Honor may recall that there were four
aircraft that we were waiting for the Committee to review, and
to set aside themselves with their advisors, we learned late
yesterday that the Committee is satisfied with cur rejectioen of
the aircraft. So we would Your Honor, seek to present the
order with respect to number s.

THE COURT: All right.

MS. JONES: It’s actually encompassed in an order,
that we will submit to the Court with respect to matter aa.

THE COURT: All right.

MS. JONES: Your Honor, matter t, we’ve agreed to
continue to May 1%th. Your Honor, matter b, is the one
objection that I know of that is open, this is the objection of
Howland and Associates, I understocad from counsel that he would
not be attending the hearing today and would not be sending
local counsel. I guess one hefore I try to characterize his
objection, I would ask to confirm that.

THE COURT: What’'s the name of the landlord?

M5. JONES: Howland, h-o-w-1l-a—-n-d.

THE COURT: Is there anybody here for that landlord?

MS. JONES: Your Honor, Mr. Rosenberg from the Lex
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and Griffith firm in Warren, Ohio filed a one page cbjection,
on behalf of Howland Associates, it’s docket number 343, that
was filed back on April 14, in which Howland asserts that
rejection -- that rejecting the lease i1s not essential to the
continued operations of the debtors and is not in the best
intereat of the debtor’s estate and cur creditors.

I spoke personally with Mr. Griffith along with Mr.
Lake, and we all agreed that these are premises that have been
closed since the fall of 19 --

THE CCOURT: Are you going to present a proffer?

MS. JONES: Yes, ma’am.

THE COURT: ©Of who?

MS., JONES: I was coming to that.

THE COURT: Qf who?

M5. JONES: Brian Lake Your Henor.

THE CCURT: All right.

MS. JONES: Who as I menticned --

THE CQURT: And he would testify --

MS. JONES: Is here in the courtroom. And Your Henor
just again for the record, he is the manager of real estate,
and lease compliance for Fleming Companies, as called to
testify Mr. Lake would tell the Court that he was on the
conversation before the last -- befeore the April 21 hearing,
with me with counsel to Howland Associates, wherein we informed

Howland Associates and Mr. Lake would so testify, that these -—-
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this is a premises that has been closed since the fall of 1997,
the rent is approximately $200,000 per year, Mr. Lake would
testify that this premises is providing no benefit to the
estate, and indeed is a cash drain. He would testify that
there’s approximately 23 months left on the lease, that we have
paid the rent, we being Fleming, have paid the rent through
April 30, 2003. And Mr. Lake would finally testify that he
believes it’s in the best interest of the estate and the proper
use of the debtor’s business judgment, to reject this lease.

THE CQURT: All right, 1’11 overrule the objection of
Howland Associlates, on that proper testimony.

MS. JONES: Thank you Your Honor. Your Honor that
would bring us to matter aa, which I’'ve already started, thease
are the aircrafts that I menticned before, Your Honor they
would be two orders that we would submit. OCne for the GE
aircraft and then for the two other aircraft and Your Honor we
have already submitted cr will be submitting a separate
stipulation with one of -- I think we already submitted it,
with respect to one of the other aircraft. So. All four
aircraft Your Honor that the debtors have now moved to reject.

THE COQURT: All right.

MS, JONES: Your Henor, bb, and cc, are represented
by the same counsel. Your Honor, we have resolved these two
again Your Honor, we have to circulate a stipulation teo the

Creditors Committee, and submit it to the Court. Again,
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together Your Honor there would be a payment of $9500 in total
to resolve the issues that are outstanding by all of these
landlords with the debtors.

THE COURT: All right.

MS. JONES: And Your Honor we would submit that
stipulation under certification cf counsel.

THE COQURT: All right.

M3. JONES: To the Court.

THE COURT: That’s fine. That resolves all the
obiections to the motion then?

M5, JOWNES: Your Honor, there was cone other matter,
and I don’t know if the gentleman is on the phone or not, but
Ralph Eddin had asked me to make the representation on the
record with respect to property of Frye’s Food and Drug stores.
He had asked me to represent on the record that nothing that we
have done by these mctions affects the leases of -- dated March
25, 1963 with Frye’s Food and Drug Stores or -- any of the
related companies. Your Honor, we have filed nothing with
respect to that lease, and I will confirm for counsel or for
the representative of West Coast Properties that nothing we're
here doing today, affects that particular property.

THE COURT: All right.

MR. WHALEN: Good afternoon Your Honor, Tom Whalen
Stevens and Lee.

MR. EDDIN: Hello.
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THE COURT: Please speak louder. Aand intec the
micraphone.

MR. EDDIN: Hello, my name is Ralph Eddin, good
morning, Your Honor.

THE COQURT: Well, who -- who are you again on the
phone?

MR. EDDIN: Ralph Eddin, I am the general manager of
West Coast Properties,

THE COURT: 0Okay. Yes. And you -- you heard the
representation of the debtor that this motion does not affect
YyOour property?

MR. EDDIN: Well —-- I heard part of it you know, Your
Honor we are the victims of Fleming intenticnal negligence, in
this matter. We have no information about the case, we had to
search through the records of the business library here in --
California, in order to get the legal counsel ¢f Fleming, until
finally we find out they were sending it to the wrong address.

The first time we know about this case is on April
22nd, when we received the motion, and still did now Fleming is
sending that -- the documents to the wrong address you know.
What you show on your motion exhibit A-1 page three our address
is the wrong address ma’am.

THE COURT: All right, well I'11 direct counsel for
the debtor to contact you what is yeour phone number?

MR. EDDIN: Our phone number is area code B818-598-
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0562, but I am in Prescott, Arizona now, the telephone number
is area code 928-717-1200, extension 102. Frye’s 1is the
company who leased the premises to Fleming Your Honor. And the
vice president of Frye's is meeting me next week, to assess the
damage that Fleming left the store om the April 10th, 2001, and
they left it in ruins, they optioned the equipment and they
never responded to us to fix anything in the store, Frye’s has
taken the responsibility for payment now, and —-

THE COURT: Mr. Eddin, let me interrupt you.

MER. EDDIN: Sure.

THE COURT: Your lease is not being decided here
today. If you have any claim against the debtor you should
file a motion, to that effect.

MR. EDDIN:; Okay. But -- the lease shouldn’t be
rejected back to Frye’s who gave it to Fleming?

THE CQURT: It is --w ell the debtor has not filed a
motion for that.

M&. JONES: Your Honor, and if —-=-

MR. EDDIN: ©Oh.

M5. JONES: -- it would assist the Court, we have had
lengthy discussions with Mr. Eddin, both my partner Mr. Stang
and my colleague Mr. Lhulier, and also other members of our
firm, and of the Kirkland firm. Your Honor, we will endeavor
to contact Mr. Eddin again, and try to walk through the

proceas. We have encouraged the retention of counsel as well.
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But Your Honor nothing we’re dolng today affects that property.

THE COURT: All right. All right, there is nothing
before me today Mr. Eddin.

MR. EDDIN: Okay.

THE CQURT: On your lease,.

MR. EDDIN: Yes, as long as you know Frye’s assumed
the responsibility according to the lease agreement, with
Frye’s we are okay, ma’am. We are not going to go after
Fleming any more, you know because Frye's -- we have three
guarantees from Frye’s and their mother company, DPillon and the
Kroger Company to take over ycu know this sublease from —-—

THE COURT: All right, all right, then there’s
nothing before me.

MR. EDDIN: Ckay, ma’am.

THE CCURT: Thank you.

MR. EDDIN: Thank vyou.

THE COURT: Anybody else?

MR. BENEDICT: 1If it please the Court Your Heneor,
Mark Benedict with Busch and Eppenberger, dn behalf of DEIC
Investment and Shield Investment.

THE COURT: Yes.

MR. BENEDICT: I just wanted to confirm I did not
have an opportunity to see a fax of the amended agenda, that
it’s my understanding from my associates conversations and Mr.

Stang, that our leases were listed in docket item 13d, which is
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the emergency motion to withdraw certain leases from the list
to be rejected. And I believe that Mr. Stang confirmed with my
colleague Marcus Help, that those leases have now -- are not in
the order that’s to be submitted to the Court teday, and the
motion has been withdrawn with respect to those leases.

THE CQURT: Is that correct?

M. JONES: Your Honor, if I could just ask which
properties that is, and we can verify it before we submit the
arder,

MR. BENEDICT: Yes. This is 5100 Kansas Avenue, in
Kansas City, Kansas. And 5200 Kansas Avenue, in Kansas City,
Kansas, it is the refrigerated warehouse in Kansas City,
Kansas, that Midwest Distribution Center.

MS. JONES: Yes, sir, I seem to recollect that we
have put that matter off, but I will double check it before we
submit the order.

MR. BENEDICT: Thank you.

THE COQURT: All right, anybody else on the leases?

MR. WHALEN: CGood afternoon Your Honor, Tom Whalen of
Stevens and Lee, here on behalf of Turnpike Crossings I, LLC,
we didn't file a formal objection, Your Honor, but we have been
working with the debtors regarding cur lease.

Wefre okay with the rejection as of April 30th,
however they indicate they sent a check April 30th, my client

nasn’t received it, so we’d like to reserve our rights in the
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case that the amount is incorrect or --

THE COURT:
MR. WHALEN:
THE COURT:
MR, WHALEN:
THE COURT:
MR. WHALEN:
M5. JONES:

With respect to the April 30 rent?
Payment =-- and the --
All right.

And the April porticn of the taxes.
All right.

Thank you Your Heonor.

Your Honor, I -- one, the debtor is fine

with that, and two Your Honor, we did confirm for counsel Mr.

Lake, he’s going to go make a phone call during this hearing

and confirm that the check was sent.

THE COURT:

MS. JONES:

Okay.

So Your Honor, if there’s an issue we’ll

bring it back to the Court.

THE COURT:

All right. That’s all with respect to

the moticn to reject leases then?

M5. JOMNES:

THE COURT:

THE COURT:

MS. JONES:

Yes.

All right, then I will approve that.
{Pause)

all right.

Your Honor, Mr. Lhulier just confirmed

for me that the Kansas properties are not on that rejecticn

gcrder, that will be submitted,.

THE COURT:

All right.

MR. BENEDICT: Thank you.
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M5. JONES: Your Honor =--

THE CQOURT: What's next?

MS, JONES: -- can we have the Court’s indulgence for
one moment.

(Pause)

M3. JONES: Your Honor, on matter 14, the application
to retain FTI, I understand the Committee has resolved all the
issues that it has with respect to that application. But
there’s one more issue that they want to address to if we may
pass that to the end of the calendar, Your Honor. Hopefully we
can clear that up.

THE COURT: Okay.

MS. JONES: Your Honor, matter 15, the application to
retain Ernst and Young, Your Honor I talked‘about it at the
early hearing about presenting an interim order to retain them,
and I thought I presented it, but Your Honor it is not showing
cn the docket.

50 I stand here today with both that interim order
that I thought I had presented to the Court, and I represented
that we would, as well as a final order, and at this point Your
Honor with the Caito Foods cobjection having been withdrawn, as
we told the Court some time ago, but also with the Committee
now having had the time to address the issues with respect to
Ernst and Young, and I understand being fully satisfied in that

regard, I would seek to submit the final crder with respect to
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this.

THE COURT: All right, anybody else wish to be heard?

MS. JONES: Your Honer, we want to make sure that Ms.
-- that the Trustee has seen the form of the order, that’s
being submitted s0 I'm golng to walt to the end of the hearing
to submit that Your Honor.

THE COURT: All right.

MS., JONES: Your Honor, skipping over financing fer
just a moment. Your Honor, matters 17, the retention of
Delpitte and Touche, there’'s been a lot of discussions with the
US Trustee, on that one.

And Your Heonor I think we have made a great amcount of
progress, but we have agreed te put this on -- over to the May
19 hearing to present it to the Court.

THE COURT: All right.

M3, JONES: Your Honor, likewise matter 18, the
motion of Phoenix Foodco Investors, Your Honor, this is with
respect to an unpaid administrative lease obligaticn or an
assaertion in that regard.

Your Honor, we did file an opposition and the parties
have agreed to continue this matter, over to the 19th of May,
when hopefully before then we can work it out.

THE CCURT: All right.

MS. JONES: Your Honor, with that I would yield to

Mr. Wynne, with respect to the critical trade, and the DIP
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THE COQURT: Okay.

ME. MACAULEY: Your Honor, Tom Macauley on behalf of
the landlords in number 18, just =-- just to let you —-- let Your
Hon@r know, there is -- we discovered there were a couple of
other unpaid lease obligations, and we’re going to supplement
the motion, and hopefully work it out and if not have them
heard on the 19th.

THE COURT: All right.

MR. MACAULEY: Thank you.

MR. WYNNE: Thank you Your Honor, Ycour Heonor there
have been substantial negotiations from the last hearing to
this, as well as fairly substantial changes at the debtor. 1
think that the we had filed a declaration of Mr. Ted Stenger
who is the Chief Restructuring Cfficer, more to let parties and
the Court know about the substance of the testimony that we
intended to offer today, by Mr. Stenger.

In addition, the debtor’s former Chief Financial
Officer and head of procurement had left the company and those
positions have been filled alcong with many others, by
professionals from Alex Partners.

What I would actually like to do, I believe that
we’ve resolved a number of the objections to the financing, and
potential ones to the critical trade vendor program, which

really go hand in hand together.
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And we -- we did have an amended order on the
critical trade program that we filed last week, that also
addressed some of those objections. We have one more
modification that the Committee regquested, that debtors have
agreed to, that I think is minor and to the benefit of the --
holders of the critical trade program.

But especially given the time Your Honor, what I was
hoping to do, was te call Mr. Ted Stenger, the Chief
Restructuring Officer, and have him walk through the debtor’s
current financial situation, go through the programs.

THE COURT: All right.

MR. WYNNE: And where the debtor is.

THE COURT: All right, do it.

MR. WYNNE; Call Mr. Stenger, and -- Your Honor, my
colleague Mr. Andrew Running will be --

THE CQURT: All right.

MR. WYNNE: -- examining Mr., Stenger.

THE CLERK: Would you state your full name, spelling
your last name, please.

THE WITNESS: Ted Stenger, S5-t-e-n-g-e-r.

TED STENGER, DEBTOR’S WITNESS, SWORN

THE CLERK: Flease be seated.

THE WITNESS: Thank you.

MR. RUNNING: For the record, my name is Andrew

Running, with Kirkland and Ellis.
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DIRECT EXAMINATION
BY MR. RUNNING:
Q Mr. Stenger are you the Chief Restructuring Officer and a
principal of Alex BPartners?
y:y Yeg, I am.
Q Could you briefly summarize for the Court your
professional background?
A I’'ve been working with Alex Partners for about 13 years,
before that I was in the corporate finance group of Ernst and
Young.

With Alex Partners, I have been most recently serving
as the treasurer of K-Mart, which I resigned effective
yesterday.

Prior to that I worked as the chief operating officer
of American Rice. Also worked as an advisor to the Leslie Faye
Companies, and their reorganization. Done a number of worked
with a number of clients in out of Court situations, over these

past 20 years.

Q Are you a certified insolvency and restructuring
accountant?

A Yes, I am.

Q Are you a certified public accountant?

A Yes, I am.

Q Were you recently recognized as an expert in the subjects

of the valuation of corporate assets in distress situations in
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the EK-Mart bankruptcy?
A Yes,
Q Could you briefly summarize for the Court your involvement
in the negotiation of the DIP facility?
A Ye=, I can. Your Honeor, I became involved with the
company a couple of two weeks ago. My firm’s been involved for
about the same pericd of time. We were not present at the
beginning of the process, which began prior teo the company’s
bankruptcy filing, to meet with different debtor -- different
providers of DIFP loans.

However, based on talking to management of the
company, as well as the prior advisors to the company, I have
first hand knowledge now of those discussions. We met with
four financial institutions, who are very active in providing
Debtor in possession loan facilities.

THE COURT: Is this we, as in you? Or the debtors
pre-petition?

THE WITNESS: The debtors pre-petition and post
petition Your Honor.

THE COURT: Before your involvement?

THE WITNESS5: Correct.

A And that included some due diligence with four of the
providers. I’m including by the way Your Honor, the Deutsche
Bank JP Group, as one of the four.

But the company did move far enough along that one of
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the other financial institutions was provided a work fee, te do
substantive due diligence. They did that. Based on the
procposal that firm submitted. As well as the proposal from the
JP Morgan Deutsche facility.

The management of the company and its advisors

concluded that the Morgan JP Deutsche facility weuld be

superior.
Q Did you concur in that judgment?
A Yes, I did see the informaticn that was provided by the

other 1f you will, lead candidate of the two,
Q Now, why is =--

MR. SONTCHI: Yy. Objectien. Your Honor,
Christopher Sontchi on behalf of the Dial Corporation, a
creditor company which is a reclamation claimant, my cbjectien
is I'm not versed to the text of the answer regarding DIP
financing, but I think Your Honor laid forth, I think that’s
hearsay, because this is -- this gentleman was not present for
any of those discussions or decisions., My second objection as
to this particular question, and confusien as to whether this
gentleman is being presented as a fact witness or an expert
witness, he is serving as an officer of the company, but he'’s
being asked whether he concurs professicnally or expert wise,
in judgment made by the company prior teo his retention.

THE CQURT: Is this a fact or an expert opinion being

rendered?
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MR, RUMNING: It’s an expert opinion, he has
e¥pertise in -- in arranging for pest petition financing
arrangements, and —- he’s reviewed the history of the
negotiations, and the terms being proposed, and he’s ocffered
the judgment that it’s the best available.

MR. SONTCHI: Your Heoner, I object to that. He's --
he’s being offered -- his testimony is being offered, he’s an
officer of the company, he’s -- here to lay a factual
foundation as to the basis for this motion. He can’t both
serve as a fact witness, and an expert witness. In effect he’s
being asked to serve as an expert witness on the very facts
that he’'s testifying to.

MR. RUNNING: Thatfs not true. Officers and
employees of a party can offer expert opinion, by federal rules
of Court are clear on that,.

You don’t have to he an independent consultant to
cffer an opinion.

THE COURT: An expert opinion?

MR. RUNNING: That’s right.

MRE. SONTCHI: So, he’s providing an expert opinion in
connection with the very facts that ha’s testifying to, he’s
both a fact witness and an expert witness.

I object to that Your Honor. I don’t think that's
proper.

THE COURT: I don’t think there’s a proper foundation
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for him to be testify as an expert witness if he has not
compared this to what is otherwize available out in the market
place. He’s done nothing more than review what the debtor did,
to determine that this lcoks like the best deal.

MR. RUNNING: Well, he’s reviewed —— well let me ask
the follow up gquestions then.
BRY MR. RUNNING:
Q Did you review as far as -— the proposed terms of the
alternative financing arrangements with CIT?

A Yes, I did.

0 And did you find one of the two alternatives to be
guperior?
A Yes., I did, I found the JP Morgan Deutsche superior --

the economics seemed to be about eguivalent, one of the
differentiating factors though, was as Your Honor is aware this
is a priming lean, over the pre-petition secured credit
facility. That’'s also agent by JP Morgan Deutsche, and T
concurred with the management’s assessment, that JP Morgan
Deutsche would be in a pesition to facilitate this transaction,
occurring in this priming loan occur, that has in fact been the
case since I've been intimately inveolved with the DIF
negotiations now, for a little over two weeks.

THE COURT: I still don’t think there’s a basis for
an expert opinion on that.

MR. RUNNING: Ckay.
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THE COURT: 1’11l allow the testimony as a fact that
he compared the two proposals.

MR, RUNNING: COCkay.

BY MR, RUNNING:

Q Now, why is post petition financing needed?

A The debtor needs to obtain post -- excuse me. The debtor
needs to obtain post petition financing because currently at
this point well we've already received interim approval for 50
millicon dollars., That 50 million deollars has already been
spent by the company. And the business regquirements of the
company which are several full but, we spent 26 million dollars
on the PACA trust, which -- has been established, and funded.
We’ve also used those moneys to continue to buy inventory. We
will need that going forward, as well as several other things,
that are before the Court today.

And those things are we need to have the DIP loan
approved, to have the liquidity that that will provide us, we
nead to have the critical trade vendor motion approved, because
that will provide us with another shot of liguidity in the form
of about 200 million deollars, of trade creditors support. And
finally I think with those two things in place, we will get
more participation in the second lien program, which will also
provide us with additicnal liquidity.

A8ll of those things all driven to the fact that we

need to have additional product, te fill in the supply chain
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holes that we have now. So that we're in a positioen to meet
our customers expectations, as to our service capabilities.

And that has been trending down, and that needs to be
-— and that needs to bottom out, which we hope it will this
waek, if we get these —- if we get the DIP approved and Lhe
critical trade vendor approved. And that’ll give us a chance
to move back up and become the kind of supplier that Fleming
was to its customer base, both its wholesale and its
convenience operations, before these disleocations from the
liquidity prcblems.
Q Okay, I want to ask you some more detailed gquestions about
the dislocations that have occurred, in the supply chain. Has
funding been placed on credit hold by its vendors?
Fis Actually worse than that, since the beginning of the
Chapter proceeding, Fleming has been largely paying on cash in
advance, where we are ferwarding to vendors, anywhére from
three to 7 days before we receive the goods, cash payments for
the full amount cof those goods. Which has some debilitating
impacts to the company, which is one we’ve used our cash to pay
for goods, that we db net have in our possession and therefore
cannot get to our customers. Two, because the inventory is not
receipted, we can’'t put it into our borrowing base, and
therefore are not able to use that to support borrowings under
the debtor in pessession loan facility.

Either the interim or the final item. That hopefully
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will be approved today.

Q What is the magnitude of the inventory in transit that you
just referred to?

A Company wide we have about 170 millien deollars of cash
that we have put forward to on an advance purchase basis, which
iz the same thing as 170 million dollars of inventory in
transit.

Q And as a result has Fleming been forced to deplete its
cash reservesg?

A Absolutely.

o] Now, did Fleming have sufficient cash to maintain its
inventory levels, constant, during this perioed, the post
petiticon period?

A Yeah, during the post petiticn pericd if we had not been
on the CIA program, we would have had sufficient liguidity to
keep the inventory balances where they would have been
immediately before the filing date.

Q But given the fact that you have to buy your inventory in
transit now, have your actual inventory levels you have
possession have gone down?

yiy Yeah, our inventory levels consolidated are down about 80
te B5 million deollars, since we filed the case. And that again
isnt including -- we've pushed the cash cut, by the CIA
inventory however, until it’s in our distribution center, we

can’t service our customers with it.
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Q Is the company’s computerized or automated ordering system
able to work on a cash in advance basis?
yi No, Fleming’s systems are like what you would typically
see with any wholesale, retail, even manufacturing companies.
They’re not set up to make CIA payments in the normal course,
they’re certainly not set up to literally make hundreds of
them, every day. 2As a result we are unable to use the computer
systems to reconcile our inveicing, recencile credits,
payments, or receipting activity. As z result we have about 30
people whosze job has been converted from different areas of the
company into receonciling basically our wire payments.
o Has the use of this manual ordering system with these 30
employees resulted in customer service problems?
A Yes. Absclutely. Because as a result of that we really
lose visibility to the individual inventory items, thal are on
their way to our distribution centers. So as a result it’s
very difficult to us to make commitments through our customers
as to what we can back order.
Q And is it alse reduced the efficiency with which you’re
able to utilize your existing inventory?
i Absolutely.
Q How much trade credit does Fleming need to reactivate its
automated system? How many days of trade credit?
A Basically what we need people to do at a minimum is to

give us five days of trade credit. That allows us in the normal
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course, to have a receipting activity at the distribution
centers, which is automated, and then post up with the vast
majority of our wvendors send us EDI invoices for all the
details., So we're basically able to use the computer to do the
vast amount cof the work.

Q Now, you mentioned that the use of this manual system in
the reduction of the available inventory levels, have resulted
in customer service problems. Have any customers left Fleming
as a result of those problems?

yiy Customers have =-- we have had some deterioration, the
customers, I would attribute 1t not specifically te those
manual problems, but to basically not having the inventory
levels that we need, the company’s keen very focused on
communicating and reaching out to its customer base.
Particularly over these last four or five weeks. Having said
that, the service levels in both our whelesale, and our
convenience business, have not been consistent and certainly
have been below what our customers expect and need, on a long
term basis. So, as of last Friday, we’ve had approximately I
believe 150 to 170 million dollars of annual losses, in our
wholesale business, and about 230 million deollars of annualized
customer losses in the convenience business.

Q Now, if the debtor in possession moticn is granted, how
would Fleming use the funds?

A Well, we’d use in a number of ways, all directed at the
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end of the day of getting the supply chain fixed, getting
enough inventory and getting it te our customers in expedient
timely process as possible.

That part of the business needs to be stabilized
which is the supply chain and the customers. What we would be
doing is we need to use that to fund the c¢ritical vendor
program., Which as I commented before is an integral part to
our obtaining liquidity and credit support, from our vendor
partners, we also will use it to fund a set aside a reserve
account, related to Sarah Lee. And potentially others.

We will use it to continue and hopefully at an
accelerated rate, continue buying merchandise inventory, so
that we can fix the supply chain.

Q What additional steps is management planning to deal with
the liquidity problems that you’ve outlined?

Fiy Well we have another -- a number of issues that we're
lecoking at in terms of what I would call self-help, but the two
major ones are —-- we are looking at the wholesale company
digstribution network. To find out if there are some P3SE's that
we should locok to raticnalize. So that the capital that is in
those particular inventory and receivables can be most
appropriate -- mest highly utilized in making sure that the
longer term customer relationships that we do have, in the
network that we support, and keep.

That would be one. That process is ongoing, and will
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conclude here in the next week or two.

In addition, we have looked at and have really
scrubbed through the balance sheet, so we're looking at a lot
of different process changes, particularly in the receivables
area. To see if we can create ligquidity that way, and improve
the quality of our receivables.

Finally, we have and I believe these have been
discussed in Court, we have a number of asset sales, that are
moving forward.

Some of which are the sale of miscellaneous real
estate properties, but predominantly there are several sales
related to our retail store operations. Specifically there are
two transactions moving forward now, which I think asset
purchasze agreements are under way, one of which may be already
filed, or will be filed shortly with the Court for a group of
stores in Minnesota, that will be sold onh a geing concern
basis,

There 1s ancther group in California that we have a
buyer who is now engaged with the Department of Justice in
clearing zome issues there, for overlay of their store network,
and the stores they look to acquire,

S0, we're initiating self-help, we're moving on the
receivables, we're moving on the asset sales, we're being very
focused also on disbursement management, so that te the extent

we receive terms from our vendors, that we will be akle to have
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the liquidity in place, that day, when the payments due Lo
honor that commitment.

Q Okay. Now, I want te turn to another subject, have you

supervised an assessment of the value of the Fleming Company

assets?

A Yes, I have.

o aAnd what type of valuation did you perform?

A Basically I would put it as a wind down analysis, which

perhaps for the Court’s benefit, Your Honor, often sees
enterprise valuation, going concern valuation, and then at the
farther other end of the extreme, liquidation analyses, that
are often presented in these cases. This is a valuation
approach that would be somewhat in the middle. What we’ve done
is valued certain of the business operations, on a going
concern basis, specifically I mentioned two sets of our retail
stores are being sold as going CoOncerns.

We looked at those deals, and where those are to
assess those value. We also looked at our convenience store

business, which the company acguired last year, for 390 millicn

dollars.

That is the separate stand alone discreet enterprise,
for --
Q Mr. Stenger, I want to -- I just wanted to get a general

sansze and then --

A Sorry.
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Q And then I’11 provide -- in fact I'11 do it right now.

MR, RUNNING: May I apprcach ¥Your Honor.

THE COURT: Yes, has that been premarked?

MR. RUNNING: Yes, it has.

THE COURT: All right.
Q I'm going to hand --

THE COURT: You can't be heard, so hand it and then--

MR. RUNNING: Your Honor, I've just handed to the
witness and to the bench, exhibit 3.
o Mr. Stenger can you identify this document?
A Yes, I can. This is an orderly wind down value analysis
that was prepared under my direction for the assets of the
Fleming Companies.
0 Okay. And why don’t you —- why don’t you -- you already
started in this process, but why don’t you take the Court
through the steps in your analysis and explain the reasoning
hehind each step?
A Okay. I apologize Your Honor for kind of running off at
the mouth there, before you had the deocument.

THE CQURT: That’'s all right.

MR. RUNNING: And Your Honor if -- it’s entirely --
we have a -- we have a blow up of this, would you prefer to --

THE COURT: No, but give copies to any interested
parties that want it.

ME. RUNNING: We have -- we have about 40 copies, =so.
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(Pause)

THE COURT: All right, you may proceed.

MER. RUNNING: Qkay. And let me -- let me put it in =z
new guestion, I'1l strike the last one.
BY MR. RUNNING:
Q Have you performed similar valuaticns of other distressed
companies, over your 20 some year career?
A Yes I have.
Q And when do you consider it appropriate to perform this
method of evaluation analysis?
A It’s really a function of the assets and the business,
that you’re looking to estimate the value of. So, for example,
in this situation, we’re assuming that we have =zix to 1Z months
to work forward with the companies, so that we could have a
wind down that’s in an orderly basis. And that’s what this
reflects.
Q Okay, why don't we then start with the Core-Mark
convenience business entry and explain the basis for the 390
million dollar recovery amount you have on your exhibit?
Py Okay. We have =-- I have had a chance te get invelved with
managemaent of the Core-Mark business, to some extent study
their numbers. But more particularly looking at both the
history of what they’ve been able to deliver, as a management
team in terms of their numbers. 2As well as the impact that the

recent dislocations of the supply chain have had.
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Based on those, based on some expressions of

interest, that the company has received unsolicited, from both
strategic buyers and financial buyers, we’ve used an estimate
here, of 390 which is equivalent to what the business was
acquired for last year. I think that over the next two Lo four
months this business will be stabilized again as to the supply
chain, stabilized to the customer base. And move forward on
basically what is a growth program that the Core-Mark business
unit has which includes not only the historic operations that
the company acquired last year, but post acguisition the
company put the Fleming businesses took it's -- 1t's
convenience store operations which were on the east coast of
the United States, combined those with Core-Mark which was
primarily a west coast operations, to create in effect the
second largest national distributor for convenience. 5o, we've
used I think the 390 estimate, because it’'s a known item, but I
think that based on this other information that should be a
appropriate number, altheough I think it ranges both above and
below that.
Q Okay. And the next entry is retail store sales and
process. Could you explain how you reached 114 million dollar
valuation that’s reflected in exhibit 37
A Yegs, As I testified a moment age, we have two separate
groups of retail stores. That we --the company has been

marketing, for actually a number of months now, several at
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least, we have one where we will be signing an asset purchase
agreement, which should he submitted to them, the other is in
POJ review, the combination of those two basically adds up to
about 115 million dollars.

And so0 that’'s where that number comes from.
Q All right, the next entry retail, going out of business
proceeds, from cleosed stores?
A Right. The residual retail locations what we've assumed
here, 1% that based on the company’s pricr experience, in terms
of what they’/ve actually GOB'd the retail stores for, we've
assumed that those will be GOB on an orderly basis, there is
some oppertunity for those to actually be scld, on a geing
concern basis. Because there is interest, but for purposes of
this analysis we assumed that they would not be sold, as geing
concerns, and not to be sold under a GOB.
G Okay. I think at this point I'd liks te —-

MR. RUNNING: If I may appreoach again Your Honor.
What I'd like to do is -- hand it up what was previously marked
at the April 22nd hearing, as exhibit 1.

THE COURT: All right.

MR. RUNNING: Just to explain the differences in the
two approaches.

THE COQURT:; All right.

MR. RUNNING: FPFrevicusly handed out -- for pecople who

don’t have copies.
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THE WITNESS: Your Honor, do you mind if I move
those.

THE COURT: You can’t be heard, you have to speak
into the microphone.

THE WITNESS: Do you mind if I move those a little,
over,

THE CCQURT: Yeah.

MR. RUNNING: I711 move them, where do you want them.

THE WITNESS: I just want them so -- so Your Henor
can see them.

THE COURT: I've got the exhibit 1.

THE WITNESS: Ch, okay.
BY MR. RUNNING:
0 Ckay, I'd like to call your attention to one difference

between the two approaches, but first of all have you reviewed

exhibit 17
A Yes. I have.
Q And have you reviewed portions of Mr. Alex Greene’s

testimony during the April 22nd hearing, in which he explained

exhibit 172
A Yes, 1 have.
Q Okay. And Mr. Greene testified at page 23, of the

transcript, that the 940, which is referring to the figure
under Net Total, about —— about there. He said “the 9240 numbex

is a knock down number if you will, to reflect not guite
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liguidation but on a severely discounted basis, what these
asset values could represaent” end of quote,

Just to be clear, you did not perform a knock down

valuation is that correct?
A That’s correct.
Q And why didn’t you think it was appropriate to value the
Core-Mark convenience business or the retail assets that we've
already reviewed on a knock down or liquidation basis?a

Because I think assuming that we have a little time, we
would -- we would be selling those both as going concerns, both
the retail group and the Core-Mark business, the company has
put in -- over the last week, very proactively ways that we are
supporting both the retail operations for which we have
basically purchase offers on the table. Plus the Core-Mark
business supporting their liquidity as very high priority, and
obviously to the exclusion then of the retail locations that
would be GOB’d, and to the detriment at some level of the
wholesale operations.
Q Okay. Well then let’s next move tc the wholesale
cperations, and I'd ask you to explain the methodology you
uged, at reaching these valuations for accounts receivable,
inventory, inventory in transit, and fixed assets, and finally
notes receivable. And then I'1l ask you to contrast your
approach with Mr. Greene’s?

A Okay. What we’ve done is looked at the wholesale

J&J COURT TRANSCRIBERS, INC,




10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

Stenger - Direct/Running 59
business, and said at this point in time until we've stabilized
it, and have a very clear view of what the network needs to be
going forward. Which may be right sized, or down sized, from
the network that we have right now. But for purposes of this
analysis and after in effect only being involved for two weeks,
it would seem appropriate to me, at this point te look at that
more on a liguidation basis, for the wholesale cperations at
this time. And that’s in fact what was done here, with the
accounts receivable, inventories and the fixed assets.

i) Now, why did you use a recovery rate of 40 percent for the

accounts receivable as opposed to the Gleacher assumption of 35

percent?

A I can’t comment on to why he used 35 but I certainly --
0 Okay.

A -- can comment as to why we used 40. The 40 was used in
an ongoing business for these —- the recovery rates would be

dramatically higher. 2&And if we were to sell the business on a
going concern basis, my expectations would ke they would be
dramatically higher.

However, since this assumes Your Honor that we will
be closing the different distribution centers, when you close a
distribution center the accounts receivable to your direct
customers, often deteriorates, substantially. Unless you do it
very elegantly. For purposes of this we've assumed that we’ll

get 40 cents on the dollar, which we think is very
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conservative, We think that i1f we were to close all of the
distribution centers, we would probably have recovery rates
higher than that, but at this peint in time 40 percent seemed
to be a reasonable estimate for that.

Q And what was the basis for your inventory analysis?
A The inventory analysis is actually comports with the
values that were arrived at by a third party appraisal company,
that initially had been retained by the company. Was
subsequently retained by the DIP lending group, and they have
estimated that their appraiszl is on a ligquidation basis, sell
tc the walls, that the inventaory recovery would be 59 to €0
percent.

We used 60 percent for that.
Q All right, now I see you also valued inventory and
transit, at 100 percent, could you explain why?
A Yeah, as I menticned earlier Your Honor this is -- we have
prepaid for inventory. In many cases it is not even on a truck
yet, to ship to us. If we were to say let’s put a hard stop
and liguidate the wholesale business, obviously we’d send back
all the trucks, we wouldn’t ask them to f£fill the purchase
orders they have, and would ask for cur money back. So I would
expect to get basically all the cash back.
Q Okay. WNotes receivable, could you explain the basis for
that valuation?

A Yes, notes receivable for are largely related —- almost

J&J COURT TRANSCRIBERS, INC.




10

11

12

13

14

15

le

17

18

19

20

21

22

23

24

25

Stenger - Direct/Running 61
exclusively I think to our wholesale business, as is typical
with some of our competitors, we will provide if you will,
enabling loans to some of cur customers, to initially stock
their grocery store, and in some cases to cover the build out
and various fixed assetsz, such as freezer displays, etc.

Thease notes go -- we have about 90 million of book
value I think we have abeout a 120 gross, with a reserve of
about 30 against that. What we looked at and to be honest this
would require a very finite and detailed review, to really get
a good handle cn these.

Last year the company did market part of the
portfolio, of loans. Last year they had an expression of
interest that was abcout I think 895 cents on the dellar.

For about a little less than 30 million dellars of
those notes. OCbviously those would be the highest quality of
that portfolio, but using that in kind of in -- meore of a hard
knock down, 35 percent for a teotal of 32 million seems very
reasonable to us.

Q What was your approach to valuing the fixed assets?a

The fixed assets was largely driven by appraisals, that
were done, by real estate appraisal firm. We’re using in this
example, a 125 million, the appraisals on the owned real
estate, come in at about 108 million dollars. So we've put in
basically another 17 millien dollars that would be realized

from all the rest of the zzsets, which are leasehold
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improvements, racking, conveyors, storage, and rolling stock
largely.

Q Okay. And then lastly in the whelesale category,
preference actions or aveldance actions? Could you explain
your appreoach in reaching this valuation?

A Yes, Obviously we're very early in the case, so we have
not performed, what I would call a -- a detailed analyzis of
preferences which we typically do and what we have done though
iz looked at the pericds the disbursements made in the 20 day
preference period.

We then also looked at how the accounts payable
activity what the level of accounts payable was, in this same
pericd, which was dropping, dramatically.

We've also then looked at some of the term changes,
that occurred during the 90 day pericd, prior teo the bankruptcy
filing.

As Your Honor is probably aware, in February and
March the company terminated its relationship with K-Mart, as a
result of that and some liquidity concerns in the wvendor
community before actually that anncuncement, a number of
creditors —-—- or a number of vendors, excuse me, made changes to
terms. Which would typically indicate that the ordinary course
defense, would not be able to be used, in as many instances as
you might typically expect.

Having done those and looked at that investigation
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and those facts, we then compared this to our prior experience,
with large cases, particularly in this case, I would analogize
it in some ways to Ameriserve where it is also food products
distribution company, they serve a different market, but it is
the same type of products in some ways.

We then looked at what the payments were in the 20

day preference period, at Ameriserve. And what our overall

recavery on preferences was in that case. That case was -- the

various pieces of Ameriserve were closed and the rest of the

estate was liquidated. My firm, Alex Partners has been
retained and continues to be retained in that case, and one of
the activities that we are doing is pursuing all the avoidance
actions.

In that case we’ve recovered about 2.4 percent, of
the total preferential of the total payments made during the 20
day preference periocd.

For this analysis we’re estimating that it’s about 3
percent, recovery. And the total amount of payments made
during the preference period.

And that increase is due largely to the fact that we
expect to szee more term changes, and less ordinary course
defense.

If we were ever to pursue those,

Q Now, applying the secured debt as shown con this exhibit,

you reached an ultimate conclusicn as to the excess of asset
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value over secured claims, for the Fleming Companies?
Y\ Yes sir.
] And what -- what 1s your assessment of the excess of asset
value over secured claims?
A Okay. That -- under the orderly wind down value as -- as
discussed here, we would have an equity cushion of about 730
million dollars. Over the secured claims, which would -- that
cushion then being available for reclamation claimants, second
lien vendors, as well as all administrative claimants, in the
estate.
0 Qkay. Let's turn to reclamation claims, next. You just
referred to it. Have you done an estimate of the ultimate

value of the reclamation ¢laims submitted to the debtors?

A Yes, an analysis was prepared under my direction.
Q Would you summarize —-

il For reclamation claimsa.

Q Would you summarize the work that was done on that
project?

A Yes. What was dene was we looked at all of the

reclamation claims, that had been filed. We then reduced that
for duplicates which were filed either across legal entities,
or were just duplicates by the nature of the claim. That came
up with approximately 220 millicon dellars of reclamation
claims., That were filed in this case.

We've also included in that an estimate certain of
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the claims were filed what I call a place holder, they were
unliquidated. So the vendor didn’t have -- had time to file a
but didn’t have time to do the analysis on their end, to
actually file it with an amount.

So this includes an estimate also for those amounts.
But based on that, that takes us to this kind of population of
about 220 million.

Of that about 10 million of those are PACA claims.
Which have also been submitted as PACA claims.

%0 that takes it down to about 210. We had actually
done an analysis in looking at inventory terms as well as I
think we’ve conciuded with the cut of period amounts as well as
turns that are 165 estimate, is probkably appropriate. Our
actual range would be probably more in the 140 to 170 range.

Based on the analytics that were done last week, and
the week bhefore based on actual reclamstion claims.

But I do understand that the company had estimated
and provided to the Court an estimate of 165. Using a different
method, we come up into a range that makes sense, relative to
the prior estimate.

Q Let me just step back and referring to the two preliminary
valuations, the April 22nd Gleacher evaluation and the one
youfve ocutlined for the Court today, could you just in summary
identify the major differences between the two approaches?

yiy Yes. The first major difference is looking at the assets
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and the business units, differently, in picking a different
basis upon which to do the valuation. As I explained Core-Mark
in the retail were done bhased on a going concern values.

We are somewhat similar in our approach to lecoking at
the wholesale assets, in that we also looked at it in my
analysis based on liquidating those assets and -- recoveries
that would reflect that. Which are the 40 and &0 percent.

The major differences in terms of the analysis is
that this one, whatever that exhibit is called.

Q Exhibit 1.

i\ Exhibit 1.

Q Exhibit 1.

Y\ You know just in a numeric basis, shows that you know we
end up you really need to subtract the 940 and the €39, to come
up with an amount which I think is about 280 million of aquity
cushion. The analysis that I have prepared has that =-- 734
that’s a difference of about 450 million dollars.

Of which 50 of that relates to how we treated in
transit inventory, which was that we would return that and
recover 100 cents on the dollar.

The Gleacher analysis aszssumed 65 cents on the dollar.
The other is we have added because we had the benefit of
working with not only the books and records of the company, but
actually having visibility to other analyses, expressions of

interest, we’ve included more of the asset pool that the
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company actually has, in our numbers,.

And I think that the biggest driver to this, 1s the
going concern values for retail and for Core-Mark, which over
the knock down values that were used, in the Gleacher analysis,
are in our analysis approximately 250 million dollars more
because wae've looked cne, not at the knock down value but at
the going concern value. We would expect to get a premium over
the actual collection of the asgsets individually.

So, those are the major differences.

o And does is it also true that the Gleacher analysis did
not conclude preference claims as an asset class?

A Yes. That is correct., Thank you.

Q So that would account for another 125 million?

A Absolutely.

Q Now, based on the valuation apprecach, that you've
testified to, both with respect to the assets of the Fleming
Companies, and the ultimate value of the reclamaticon claims, is

there a sufficient equity cushion to pay the reclamation

claims?
A Yes.
Q I'd like to next ask you some questions about the pending

motion for a critical trade vendor program. Could you describe
the company's propesal in that regard?
iy Yes., We had submitted to the Court a motion, for a

critical trade vendor program. Which includes 100 million
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dollars that actually has three major components to it. The
first component is to fund as was done, the PACA trust. Which
was 26 millicen deollars.

The second majer element of the critical trade vendor
motion is we have taken 50 million of the 100, and developed a
program whereby we will work with approximately 21 of our major
critical vendors to develop a program whereby they will receive
~= they will provide —-

THE COURT: Excuse me will counsel who is on the
phone, not type. Or at least move his keybcard away from the
microphcone.

Go ahead you can continue.

A Thank you. What we will be asking participants in the
critical trade vendor program, that are part of the 50 millicn
dellar program, is to provide the company with a credit limit,
for Core-Mark, a credit limit for the wholesale business, which
the company determines the amount of that credit limit. Then
to provide us all of our customary trade terms, as they were

prior to the bankruptcy filing.

For that the company will provide a payment egual to
25 percent, of the credit limit provided.
0 3¢ there would be a four to one multiplier for -- if you

will, the leverage that would be obtained through trade credit
liguidity?

A Yes. S0 on the 50 million dollars that we have allocated
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to that program, we would expect to get 200 million dollars of
trade credit support from this group of 21 vendors.

0 Okay. And then the third bucket?

2 The third bucket is the residual which is 24 million
dollars which the company is maintaining toc address what I
would call you know, maybe more emergency situations, or
critical vendors in the sense that they are critical to the
absolute day to day cperations of the company, for one reason
or angther.

And that if we were not in a position to either pay
some, all, immediately or over time any of those variables the
pre-petition amount owed that that vendor would suffer either
operating or financial difficulties that would not alleow them
to continue to suppoeort us in the way we need it, therefore
resulting in more damage to the estate.

Q Okay. Now, have vou -- have vyou reviewed this proposal
with any critical vendeors?

A Yes, I have,

Q Can you explain what you’ve been -- what you’ve done to
test their reaction tc the proposal?

A We have met with the trade Committee regarding the
construct of the proposal. They were very helpful in providing
thelr input, we then separately met with five majer vendors, to
the company, and actually put together the critical trade

vendor documents that have been sent around with the motiocn,
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which include the cover letter and the annex.

And I think that we got a lot of input, the company
obviously had to make a lot of decisions along the way, as to
what was an appropriate program, but I think it right now is a
well received program, at least from the input we’ve been able
to obtain.

Q0 And based on that input, what is the likelihood of success
of the program?

A I think the program is likely to be successful, and we're
counting on it to be successful.

Q Will creditors benefit if the proposal is implemented?

2y Yes, they will,

0 Explain how?

A A couple of reasons. First off this -- these are some of
the largest vendors we have, tc the corpcoration. Both the
convenience and the wholesale side.

They're putting trade c¢redit into the business will
do a couple of things. Une we accelerate moving off of the
CIA, and COD payment terms. With those vendors specifically,
but also then with other vendors, are likely to follow.

That will prime our supply chain comp, and get us
access to a lot more product, that we can pay over time.

The program is structured that we will then have when
we get the inventory it’ll bhe in our borrowing bkase already,

because we have trade credit terms, that will then provide us
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more access to liquidity through the DIP borrowing facility.

Over all, there is I think a benefit in a larger way,
to the overall vendor community, which is that it is critical
for this company particularly for the wholesale business, to
get the liquidity and it only comes through trade support.

You know this iz a business model, that requires
trade c¢redit support. Or it deesn’t work. BSo by having 200
million dollars of trade credit, get out in front, from these
critical vendors, I believe it will give the other vendors, and
it should give the other vendors more comfort, that more
liquidity and adequate liquidity is flowing into the
corporation.

Therefore they should be more comfortable
participating in that same process.
Q Okay.

MR. RUNNING: Your Honor, if I may appreoach again the
witness. Hand the witness a document.

THE COURT: Yes. How much longer you going to be
with this witness?

MR. RUNNING: Just probably five minutes.

THE COURT: All right.

MR. RUNNING: Before I -- Your Honor, before I deal
with exhikbit 4, one other gquestion.
Q Could you briefly review the criteria for inclusion in the

critical vendor program?
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yiy Yes, I could. I think as I mentioned Your Honor, we’re
going to be establishing separate trade credit limits for both
our convenience store business, and our wholesale business.
While there’s a substantial overlap in the critical wvendors, in
that they serve both of those business units, there are some
individual vendors and that is predominantly the -- convenience
store which sells largely cigarettes, tobacco products, that
are not a critical part of the wholesale business. 5o putting
those vendors aside, which would be a small group, basically
all of the vendors that are included in the trade credit
program, we expect to do in excess of 110 million deollars, of
annual velume this year, with those wvendors.

They're alsc vendors who provide terms and
conditions, so for example we have certaln domestic suppliers,
by way of example, cigarette companies, provide no trade terms.

S0, they’'re not eritical vendors. So, kasically the
cutoff was over 110 million in sales, and providing trade

credit terms in the normal course, under the customary terms.

Q Okay. 2And now turning to exhibit 4, can you identify this
document?
A Yes. Exhibit 4 is a financial feorecast and analysis of

receipts and disbursements, for a 16 week period, ending in
mid-August.
" Is this document prepared in the ordinary course of

business of the Fleming Company?
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A Yasg,
Q And was it prepared by persons with knowledge of the

subject matter as set forth in the document?

A Yes.

Q And is it retained in the ordinary course of business?

A Yes.

Q And is relied upon by management for purposes of financial

ferecasting and analysis?
L Rbsolutely,

MR. RUNNING: I mcve for admission of this as a
business record Your Honor.

THE COURT: We’ll save it till the == till cross.

MR. RUNNING; Okay.

0 What does this forecast show Mr. Stenger?

A This is a forecast of our expectations through mid-Augqust,
for our net cash position. And we expect during that 16 week
period, to generate about 22 million dollars of cash.

And at the same time stabilize the business, both the
wholesale and the convenience store business. So that we're
able to get the supply chain filled, we’re able to then serve
our customers at levels that they not only expect but deserve.
Q Does this forecast support the conclusion that creditors
would benefit from alliowing the business to go forward during
the period of the analysis?

A Yes. I believe it dges.
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Q Now, what would be the impact on the debtors 1f the debtor
in possession facility and the critical trade vendor programs
were not approved?

A The company would be forced to make some very difficult
decisions, very gquickly, and those decisions would be without
the liguidity provided by the DIP motion, without the critical
vendor program being in place, which will drive our bheing
hopefully successful in getting trade credit to support the
business, without those things in place, we will not have the
ligquidity to rebuild the supply chain, across the both the
convenlence store and the wholesale business,

Therefore, would have to make some very difficult
decisions, we would be absclutely supporting the convenience
store businesses, that would absolutely be at the expense of
the wholesale business, we would likely have to significantly
downsize, and ligquidate distribution centers, to basically fuel
the stabilization of Core-Mark, and then hopefully get around a
very small nut where wholesale distribution centers, which we
think in some cases have value, both largely through our
competitors, because of geography and overlaps, and would try
to sell those on a goling concern basically this would force us
into selling off very gquickly, and liquidating the wholesale
business.
¢ And would the creditors of the estate be harmed by that

scenario?
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A Absolutely.

MR. RUNNING: No further guestions at this time Your
Honor.

THE COURT: All right, let’s take a break, and 1711
hear my two o’'ce¢lock hearing. All right. We’ll stand adjourned
for certain.

(Recess)

THE COURT: All right, does anyone wish to cross

examine the witness?

CROS5 EXAMINATION
BY MR. 3SONTCHI:
Q Good afternoon Mr, Stenger, my name is Christopher
Sontchi, I'm with Ashby and Geddes, I represent Kroger Company
and the Dial Corporation, who are creditors of the debtor.
A Excuse me, did you say Dial?
Q Yes.,
A Thank vyou.
o Mr. Stenger, did you review a declaration and sign and
execute a declaration that was filed with the Court prior to
today’s hearing?
i Yes, I did.
Q Did that declaration attach the documents that have been
marked as exhibit 3, 4 and 1, for purposes of today's hearing?
i I don't believe any exhibits were attached to the

declaration.
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Q Did those exhibits exist at the time the declaration was
filed with the Court?
A Depending con which specific exhibit.
o We’ll go ohe by one. Exhibit 3.

A Flease.

o Which is your orderly wind down value, the debtor —-- did

that exist at the time your declaration was filed?

A 4 version of that existed.

Q Do  you know why wasn’t it attached to the declaration?

A Bacause we had not finished our work on it.

Q The conclusions that are set forth in your declaration are

based on the same information that’s the subject of exhibit 3,
is that correct?

A I think some of the conclusions in there, yes, are based
on exhibit 3.

Q Do you know -- has your analysis changed, between the
analysis set forth in the declaration and what you gave under
oath today?

A There have been some changes, but they’re been fairly
slight the overall picture hasn’t changed.

0 Now, did exhibit -- well exhibit 1 existed at the time
obviously, since it was submitted to the Court in April?

A Yes, sir.

Q Okay. Did vyou review that exhibit 1, and the testimony at

-— of the April 22 hearing, prior to submitting your
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declaration?
A I know I -- I did review exhibit 1, I'm not sure that I
reviewed the deposition transcript. Cr the testimony, excuse
me.
Q Do you know when the debtors made the decision to

terminate the services of Gleacher?

Fiy Yez, I do.

Q When was that?

A It was not the Friday we just had, but the Friday before
that.

Q So, in late April?

A Yes sir.

0 Who at the debtors made that decision?

iy It was a decision made by I guess several of the

management, senior executives, were consulted, but ultimately
the final decisicn I believe was with the CEQ, Mr. Peter --
excuse me Your Honor, Mr. Peter Wilmot. And the Chairman of

the Board, Mr. Archie Dykes.

Q Did you participate in making of that decision?
A Yeg, I did.
Q And in what status did you participate, were you an

officer of the company at the time?
A No, I was not. I was just an advisor to the company, and
I provided basically advice on that.

Q When did you start working on this engagement?

J&J COURT TRANSCRIBERS, INC.




10

i1

12

13

14

16

17

18

19

20

21

22

23

24

25

Stenger - Cresas/Sontchi 78
A I started working on this about two weeks ago, little over

two weeks ago, I think.

0 When did you become an officer of the debtor?

i Today.

Q  And when did you resign from your officer position with K-
Mart?

A Yesterday.

Q If I could draw your attention to what’s been marked as

exhibit 3, and ask you some guestions about some of the numbers
that are there.

First of all, sort of a global question, and with
regard to your orderly wind down wvalue, I take it that this
wind down corderly wind deoewn wvalue assumes the sale of the Core-
Mark convenience business, and some of the -- some of the
retail -- excuse me, the retail operations on a going concern
basis, is that correct?

A You’re actually right it is Core-Mark and a portion of our
retaill stores would be sold as going concerns. Correct.

Q And the -- this analysis assumes immediately shutting down
operations on the wholesale operations, and liguidating them?
Or does it mean a six month wind down of the wholesale
operations?

A For our assumptions here, what this assumes right now, 1is
while not a hard start of doing it tomorrow. It assumes that

we would in fact liguidate it over a period of time.
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Q During that liquidation of the whelesale business would
the company be purchasing more inventory? Or would you simply
be liquidating what you already have in place?
A We would probably be for some bridge period, depending on
which distribution center it was, practically speaking would be
looking to purchase inventory, probably for those because -- as
I think I testified some of the distribution centers will
actually have if you will, kind of a going concern value,
predominantly to some of our competitors, where this will fill
out their regional distribution. 50, my thought would be that
we would purchase inventory to feed stock those, to maintain
that value, which would be in excess of these numbers.
Q Now, these numbers that are set forth on this summary, do
not indicate the =-- cost if you will, of purchasing that
inventory for the wheolesale business, that you would be winding
down? Nor purchasing inventory for the retail and the Core-
Mark business, over the six to 12 month period while you market

them as a going concern? Is that correct?

A Explicitly no. Implicitly they do in fact cover that.
Q How?
yi For example, with the retail operations, and Core-Mark,

this presumes that we would continue to feed those, with the
idea that as we deo that, business is stabilizing, we sell that
inventory, we get thosze receipts back, we pay down the accounts

payable. 5S¢ that we have a going concern which would then be
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realized when we actually sell the asset.

Which in this case, is in probkably that second half
of the six to 12 months.
0 All right, so for instance, Core-Mark 380 million dollars
assumes that you will net out 3290 million dollars in six to 12
months, which would be net of whatever it would cost to keep
Core-Mark operating, between now and then? Is that correct?
A Yeah, which would essentially be —- excuse me - I'm
sorry. OQur expectation would be that we continue the
stabilization of Core-Mark, Core-Mark has historically bgen a
cash flow positive business. Sco during this holding period, we
would expect it to actually generate cash. We don’t include
there being excess cash generated in here, but clearly that's
what would happen on the way to achieving the -- the going

concern sale of Core-Mark.

Q What did the -- what did the debtors pay for the Core~-Mark
business?

A 390 million deollars last year.

Q And when did that transaction close?

Fi I think it was late spring, early summer.

Q Has the debtor received any offers for the Core-Mark
business?

1y We've received -- I wouldn’t cali them offers, but

expressions of interest.

Q Have any reached a letter of intent stage?
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A No, they have not.
Q The store sales in processing the retail, T believe that
the debtors filed =-- may have been today, may have been
yesterday, a motion te approve the sale of -- sceme of the
Rainbow Foods Stores, would that be included in this line item?
A Yes, sir it would be.
Q Okay. ©Now that I believe that transaction includes an

agsumption, or you will, or a purchase of inventary?

A I believe that’s correct,.

0 Does that sound correct?

a Sir.

Q Okay. Is any of that inventory, 1.e. the inventory being

used for stores sales and processing GOB proceeds, from closed
stores, included in the estimated ret book value, of the
wholesale inventory that’s listed below?

A No, it is not.

Q It’s not, okay. In coming up with the valuation if you
will, as a going concern basis, on the GOB and the store sales
and process, did you apply the same discount to inventory? As
you did here, for your wholesale business? Or was it at a 100
percent?

P2 No, we didn’t use these same recovery rates., What we used
were the recovery rates and the cost streams that the company
has demonstrated in the past, as they’ve closed cut stores.

Q With regard to the inventory in transit, I believe you
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that you in effect were positing a situation where you

canceled the orders that were in place, said don't ship, and

aaid
A

Q

give us our money back?
Correct,

Okay, why did you wvalue that at a 100 cents, where your

other accounts receivable are valued at 40 percent?

P2y

Because those would not be accounts receivable. Those

would be purchase orders that we canceled, therefore the money

would flow back to us as a canceled purchase order, as opposed

to an acgount receivable.

Q

Are you aware of whether any of those creditors might have

setoffs that they would attempt to apply on the money that they

were holding?

i No. This is done on a post petition basis, so assuming
that they’re current for example, if we did it teday, we don’t
have anybody with setoffs, because we’re in CIA with all of
them.

Q You‘re in CIA with all of your vendors?

A Well, not all, but the vast majority.

Q With regard to your preference number, of 125 millicn,
have you prepared or seen a formal analysis that J. Alex’s has
prepared?

A As opposed to a formal analysis what I've seen is some of

my associates from Alex Partners have prepared work papers,

that

I had a chance to review, in Dallas. And that’'s what we
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based our estimates on.
Q Okay. And was that done on a consolidated basis, or a
debtor by debtor?
A No, it was done on a cconsolidated kasis.
Q And what wzs the gross amount of dollars that went out the
door in the 90 days?
A 3.9 billion.
Q and of that 2.9% billion what percentage did the debtors --
or excuse the Alex Partners believe may be preferential?
A Basically because of the time constraints, typically we
would do a detailed analysis, we didn’t have that. I think
what I testified to was then we locked at some analogous
situations, used AmeriServe by way of example. And then did
some fact finding and investigation but used basically about
3.4 percent as a recovery of preferences against the entire
pocol of the 3.2,
Q S0 basically you took the 3.9 billion multiplied by 3.4
percent, and that’s what gets you to the 125 million?
A Yes, sir.
Q You didn’t do any specific analysis as to any of the
affirmative defenses that might be available to potential
preference Defendants?
A As to specific ones, no. Because we didn’t analyze it on
a vendor by vendor bhasis.

o How in the 90 days priocr to the bankruptey, if you know,
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how much —— how much in the amount of inventory did the debtors
purchase during that period?

A I don't knew the answer te that.

Q Now, the 734 million dollars that you characterize as
excess of value, that does not include the additional 100
miliion dollars in DIP financing, is that correct?

A That’s correct. It would also though, not include the

inventory that we’d purchase with the 100 million.

Q Right.

A I.e. would create other assets with that 100 million,

Q Let me ask you about the critical trade vendor program,
have any of your identified -- let me get the number right, is

it 21 trade creditors?

A I believe it is 21. Yeas.

Q Have any of them committed in writing, to participate in
the program?

A I don’t believe anyone has executed the documents.

Q Now, the five that you negotiated with, are any of those
members of the Official Committee of unsecured crediters?

A Yes, Three of them are.

0 And which three?

Fi I think there’s only three on the Committee. But I think
it’s Kraft, Conagra, and Nestles.

Q The cash flow analysis which was exhibit 4, that assumes

that you’ll get the 4 to 1 multiple that you were hoping for,
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i.e. you take -- you pay off the critical trade wvendors, and
for every dollar of pre-petition claim you pay, you’re going to
get $4 of post petition trade eredit, is that right?
A With a - itfs generally speaking right, the payments that
are made -- this presumes that we’ll at the end of this period
have about 250 million dollars of trade support, of which

approximately 200 would be from the critical vendor program

participants.
You did say something that I -- if I testified in
this way, I will -- I misz-spoke, but the payments that are made

will be calculated as 25 percent of the credit limit that the
company asked for. Those proceeds at the end of the case, will
be applied to pre-petition c¢laims, and to the extent they
exceed the pre-petition claim amcunts, and the reclamation

claims, and then admin claims.

Q At the end of the case, or —-
A Yes.
Q Ckay. 8o there -- they won’t be receiving payments on

critical trade vendor immediately?

A No, they’ll ke receiving the payments, consistent with the
annex that’s been filed with the Court, they will be receiving
payments as we receive the benefit of product purchases under
trade terms.

Q Okay. Where does the other 50 million deollars of trade

support going to come from?
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A The other 50 million dollars will be the continuation of
other vendors outside of the critical vendor program,
participating. It’s our expectation that the second lien
program will get a little more traction here this week, next
and over this siz week -- 16 wee period, as well as we have
vendors right now, who -- while it’s a small group, are
providing us with trade terms in the normal course.
Q What's your understanding of why Gleacher was services
were terminated, by the debtor?
A I think -- well an assessment was made of for the
investment banking activities that the company would expect to
undertake, over the pendency of this case.

That we would need to have an investment
pank/financial advisor available to us, that had a significant
not only expertise but bench strength, and would have the
capability to provide a number of different professionals to
the company, and while Gleacher has a fine practice, 1t is a
smaller Jjob, and is somewhat resource constrained, as with
respect to Chapter 11, and restructuring.

Having said that, we decided we needed to have
another firm with more capability, and the decision was made to
hire Blackstone.

Q Did it have anything teo deo with the testimony they
provided at the April 22 hearing?

i That and other factors yes.
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Q While you were at K-Mart did you participate in the
decision to terminate K-Mart’s relationship with Fleming?
A I was part of the negotiating team, I was the financial —-
lead financial perscon con that team.

Q And you were as an officer of K-Mart at the time?

A Yas, sir.

MR. SONTCHI: I have no further questions Your Honor.

THE CQURT: Anybody else?

MR; SULLIVAN: Your Heonoer, this is James Sullivan on
the telephone. I just have very, very one quick guestion if
that’s okay.

THE COURT: All right, could you speak up -- and
identify yourself again?

MR, SULLIVAN: Your Honeor, James Sullivan from
McDermott, Will and Emery on behalf of Exxon Mobil.

THE COURT: All right, you can ask the guestion,

CROSS EXAMINATION

BY MR. SULLIVAN:
o I just wanted to confirm that the Dunnigan business was
not going to be part of the critical trade vendor program? Is
that true?
A Yes, that is true.

MR. SULLIVAN: I have no other questions Your Honor.

THE CCURT: All right, thank you.

M3, BIFFERATO: Good afterpoon Your Honcr.
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CROS5 EXAMINATION
BY MS. BIFFERATO:
Q Mr. Stenger, Karen Bifferato, on behalf of Dawn Food
FProducts I just have a gquick guestion or two. You had
mentioned when you were talking about the critical vendor
program, that approximately 50 million was earmarked fer -- 21

of the vendors? Iz that correct?

iy That is correct. Yes,

Q And are you aware of which creditors constitute that group
of 217

a Yes, I am.

Q Do you know if Dawn Food Products 1s one of the 21 in that
group?

A It is not.

Q It's not, okay.

yiy Correct.

Q And then just to be clear, you testified that you have

approximately 24 million reserve for emergency type situations,
is that correct?

iy That’s correct.

Q But youfre not necessarily expecting any trade support in
exchange for those payments?

A That’s correct.

Q Thank you.

M&. BIFFERATO: Nothing further.
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THE COURT: Anybody else? Any redirect?

ME. RUNNIMNG: No redirect.

THE COURT: Thank you you may step down.

THE WITNESS: Thank you Your Honeor,

THE CQURT: Perhaps we should hear from anybody who
may still cbiect?

MR. WYNNE: That’'s was what I was going to suggest
Your Honor, we -- we do think that we've reseolved a large
number of the cobjections, but I think there are several that
are still cutstanding.

THE CQURT: All right, anybody wish to be heard then?

MR. SONTCHI: Good afternoon Your Honor, Christopher
Sontchi again, on behalf of Kroger and Dial,

Your Honor, our object is the same objecticn we’ve
raised, I think on two, three, four, I can’'t even remember any
more, previous hearings.

And it has to do with the reclamation issues. This
is a priming lien, the 36€4{d) facility, under this facility.
The reclamation claimants rights are not receiving any adequate
protection, I think -- I’ll get into what the debtors have
talked about today, about an equity cushion, but I think the
first and sort of foremest point, is that as an entity which
has & right under the uniform commercial code, as modified by
546(c) I think we have and all the other reclamation claimants,

have a right that would rise to the level of 3 lien, or an
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admin ¢laim, that is being prejudiced by a priming lien, which
iz jumping ahead of that whatever claim that might be, without
adequate assurance that either if it’s an admin claim, that

it’ 11l be payable in full, and the case will be administratively
solvent, or if it’s a lien, we’re not being provided with any
adequate protection.

THE COURT: But doesn’t the equity cushion provide
that? And I711 use the terms leoosely, adequate protection?

MR. SONTCHI: Your Honeor, an equity cushion ceould
provide adequate protection, that’s true, and I —-- I think
that’s the second part of what we heard today.

Obviously the debtors have put before the Court two
different sets of testimony, as to what they believe the asset
value of this estate is.

I note in their response they try to withdraw the
previous testimony provided by their preofessionals, but I think
Your Honor understands where that’s coming from. We heard
toeday that one of the reascons Gleacher was fired was because of
the testimony they provided at the last hearing.

Your Honor, heard a lot of testimony today by Mr.
Stenger, I think it’s Mr. Stenger, I apologize -- 1if I got the
name wrong.

And I think Your Honor should give that testimony
very little weight. He was not approved as an expert and the

fact that Your Honor never made that ruling, he was trying to
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meld expert and fact testimony if you will, but for the fact
testimony he had persconal knowledge of virtually none of it, he
was not an officer of the company until today. He’'s conly been
working on the engagement for two wéeks. Virtually everything
he testified to was information that was provided te him by
third parties, who aren’t available for cross examinabion
today.

With regard to the -- the documents or the summary
documents, that he’s sort of based his analysis on, none of the
background documents are in Ceourt today.

None of the background documents have been provided.
There’s no I think the preference analysis is back of the
envelope at best, there’s been no detailed analysis as to what
the preference claims are.

The Cere-Mark business assumes that the debtors are
going to continue to operate for six to 12 months, and be able
to sell it for what they paid for it, a year agoe. With no
adequate explanation as to how they’'re going to fund between
now and then, there’'s no adequate explanation as to how they’re
going to fund the GOB sales, from now to then. There is no
line item for how they're going to fund the professional fees
from now to then. It's —-- it’s a very I think sketchy analysis
Your Honor, it’s an analysis that's -- scort of a 30,000 feat
analysis, 1f you will, and it’s a convenient analysis in that

it gets them where they need to go. Which is inconsistent with
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what they’ve previously put before the Court.

So, I == I think Your Honor should give very little

weight to Mr. Stenger’s testimony, Your Honor should rely con

the testimony of Gleacher, which I think is more accurate, and

if you look at the Gleacher testimony there is no equity
cushion,

S0 there is no adequate protection. It’'s that
straight forward Your Honor.

THE COURT: Well why isn’t there adequate protection
under the Glesacher?

ME. SONTCHI: Let me pull it up Your Honor. Sorry
Your Honor, let me find it.

THE COURT: I mean there’s 824 and secureds agalnst -
- including the reclamaticn. Against 940, and the net.

MR. SONTCHI: Right, and then you take out another --
you have to add in aneother 100 million for the rest of the DIP.

THE COURT: Well, but don’t you then have to add in
100 million in inventory.

MR. SONTCHI: 3o you get 180 -- what de you == a
little confused then, you get 9240 minus the 824, there’'s no —-
I think the -- problem there tooc Your Honor, although you add -
- you could add inventory back into the top of it, if you add
inventory back into the top, it's not at 100 cent inventory.

Itfs at 50 centg, go for 100 million dollars worth of

DIP you get 50 million dollars worth of inventory, bkased on the
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analysis.
THE COURT: Well,
MR. SONTCHI: Inventeory, 50 percent. Certainly —-
THE COURT: Qr 6% percent if it'e in transit, because
MR. SONTCHI: All right, okay. So it's —- it's a
number that is somewhere between --

THE CQURT: You're still have a 120 cushicn.

MR. SONTCHI: 120 million, to pay for the Sarah Lee,
and -- Sarah Lee issues, to pay for the administrative ccsts of
the debtor’s estate, to pay for the professicnal fees.

THE CQURT: Well, even if you --

MR, SONTCHI: And that assumes the 165 million dollar
number on reclamation.

THE COURT: All right, anvbedy else?

MR. WERB: Goegcd afternoon Your Honor, Duane Werb on
behalf of Miles Market, et 21, Your Heoner I make reference to
Mr. Stenger’s testimony with regard tc this Court’s decision
invelving Sarah Lee, and the set aside of funds in the amount
of 2,65 million that Your Honor ordered sagregated at the
hearing on Thursday May lst of last week.

I rise before this Court with respect to other
claimants who are similarly situated. For the Court’s
information, last week we filed an adversary complaint seeking

class certification with regard to numerocus other vendors, who
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participated in this DSD program.

We appear before the Ceourt today, out of concern with
regard to the comments that we heard from Michael Scott the
interim treasurer of Fleming, in which he indicated that based
upon a preliminary analysis, performed by Fleming, that there
were approximately 30 million dellars worth of other invoices
to which were similar in nature to those of Sarah lLee, etc.

For the Court’s information further, yesterday we
filed a temporary restraining order, we have not yet heard from
the Court, with respect to the setting of a date for that
hearing.

However, we want to make sure that the approval of
this particular DIP facility recognizes the importance that
there are other claimants out there who we believe are entitled
to property which is not part of this debtor’s estate.

I've been advised by Mr. Wynne that the most recent
copy of the order regarding DIP financing which I have not
seen, makes reference to the fact that any property which is
deemed to be held in constructive trust by claimants shall not
be part of this particular order.

We will be moving forward with regard te this matter.

THE COURT: All right.

MR. WERB: Additionally late yesterday we filed a
limited objection which addresses the concerns that I have just

raised here. And the fact that in light of Mr. Scott'’s
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testimony that we would be seeking a regquest here that the sum
of 30 million dollars be set aside and segregated in
anticipation of what may be valid claims that follew in this
Court,

There’s one other thing that disturbs me here, in
terms of a conflict, early on we’ve heard from debtor’s counsel
Mr. Wynne that the DSD essentially involved one percent, of the
debtor’s revenue in this case, in business.

Contrast that with what we heard from Michael Scott
last week, in which he acknowledged that the debtor’s annual
revenue appears to be between 12 billion and 15 billion dollars
annually.

If we take and extract one percent, of 12 biliion,
that amount totals 120 million. If we extract one percent of
1.5 billion we wind up with a 150 million.

So there’'s some very Jgreat concerns here, with
respect to this divergence of opinien that we now have, with
regard to potentially 30 million dellars worth of potentially
constructive trust funds, as opposed to what may be as high as
150 million dollars.

Hopefully in the days to come that matter will be
clarified by the debtor and its professionals. But we will
reserve all of our rights, with respect to cur claimants moving
forward in this matter.

Thank vyou.
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THE COURT: All right, anvbecdy else?

MR. KOBBE: CGood afternoon Ycour Honor, Kevin Kobbe on
behalf of Sarah Lee Bakery. We have a little bit of a cart and
the horse problem Your Honor, because we don’t yet have our
temporary restraining order entered by the Court, we think we
de have or at least wefre very close, to having language that
everyone agrees to on that order.

With respect to the DIP order, however, what we'd
like to see is specific language included that specifically
identifies the funds to be set aside, in connection with the
Sarah lLee, Nichols Bakery superior adversary proceedings, and
indicates that there’s no lien that will be attaching to those
funds, pending the cutcome of the adversaries.

THE COURT: All right, I don’t know if the language
includes that or net,

MR. KOBBE: Well, let me address that Your Honor.
Because we don’t believe it does. And we’re looking at
paragraph six, which --

A SPEAKER: Paragraph 8 -- is what you're looking
at. Make sure you have the correct language —-

MR, KOBBE: We have the same language Your Honor. Lt
is paragraph 8 of the final version that the Court has. And
this refers to the liens not attaching to anything that by
final order of the Court, is determined to be held by one or

more of the debtors in actual or constructive trust, there are

J&J COURT TRANSCRIBERS, INC,.




10
11
i2
13
14
15
16
17
13
14
20
21
22
23

24

27
other theories raised in the complaints, I can certainly see a
situation where there is a settlement, I =-- I guess the safest
way for us to proceed, would be a situaticon where similar to
what the PACA claimants have, where we have a specific
paragraph at the end of DIF order that identifies the Sarah Lee
adversary proceeding and indicates that the liens are not
attaching to the funds that are being segregated in connection
with that adversary proceeding.

MS. JONES: Your Honor, in fairness to the Court, it
might be helpful if the Court had the final version of the
black line, I do not think you have the abselute final version.

THE COURT: Well when did you file the absolute final
version,

MS. JONES: Your Honor, these —-- the final changes
this morning, and it has net been typed.

THE COURT: Well I have what was filed today, so I
don’t know -—-

MR. WYNNE: I think -= I think Your Henor there was
some ¢lean up changes that were done after --

THE COURT: Well, 1'd rather go with mine.

MR. WYNNE: I believe that paragraph has not changed
Your Honor.

THE COURT: All right., All right, let me hear if
there are any other cbjections.

MS. KAUFMAN: Ycour Honor, for the record Susan
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Kaufman, on behalf of Superior Dairy and Alfred Nickles Bakers
Inc. and I just want to incorporate the comments that my
calleague just made on behalf of Sarah Lee.

THE CQOURT:; All right.

MR. MEYERS: Gocod afterncoon Your Honor, Jeffrey
Meyers, Ballard, Spahr representing New Plan Excel Realty
Trust, several other shopping center landlords, [ have
admittedly a somewhat parcchial limited obkjection, it goes to
paragraph 34, of the proposed corder.

It appears Lo me a provision that gives the DIP
lender a self-executing right to go into my client’s leases and
conduct a GOB sales.

It’s cur view that 365(d) (3) obvicusly reguires the
leases be honored, it’s one thing to allow a debtor after a
full hearing to conduct the type of sale that’s not permitted
under the lease, if it benefits the debtor and the entire
astate.

It’s ancother thing to allow a third party, in this
case the DIP lender to have that right and to add insult to
injury, it’s a right apparently that would exist without a
Court hearing, if there’s a termination event.

It may be that my client’s problems are geoing to be
put off to another hearing, but I would either request
confirmation of that or I would want Yeur Henor to consider our

obiection.
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MR. WYNNE: Your Honor, we've agreed and the lenders
have agreed to have the issue of the GOB =ales continued to the
May 19th, and the final version of the order does provide that
those provisions in paragraph 34, 35, 36 of those —— are listed
would not be approved by the -- we would net be seeking that
the Court approve those at this hearing, but we would ssek to
have those procedures approved at the May 19th hearing. If we
can’t work something out with the landlerds which we’re hopeful
to do.

THE COQURT: All right.

ME. MEYERS: Fine, thank Your Honor.

MR. WERB: Your Honor, Duane Werk again, just for the
purposes of clarification here. We would seek a regquest that
the language that was reguested by Sarah Lee’s counsel Mr.
Kobbe also address and include those future vendors and
claimants to which this Court would determine were validly held
funds were validly held, in a constructive trust,

THE CQURT: Anybody else? All right. Dces the
debtor wish to address any of those? The Committee?

MR. HERTZBERG: Yes. Your Honor, Robert Hertzberg on
behalf of the Committee.

THE COURT; Yes.

MR. HERTZBERG: I think the first thing the Court has
to start with is what rights do the reclaiming sellers have.

They stand before the Court in what appears tc be a position

J&J COURT TRANSCRIBERS, IKC.




arguing that they have a lien that is entitled te adequate
protection.

I think it'’s important te note that they have no
lien, what they are entitled to under the statute, if they are
able to show that they have a valid reclamation right, is one

an administrative ¢laim to a lien or if there’s no equity, in

the inventory, maybe nothing. Teo stand before the Court and

argue that they’re entitled to adequate protection of
something, is the wrong jumping off point.

They do not they are not under any case law, or any
statute entitled to adequate protection.

A priming lien is allowed to come forward over a
reclaiming seller, they might be an unsecured creditor, they
might be a lienholder, or they might be an administrative
claimant, but they have proved nothing as to their rights as of
today.

Therefore, the argument is -- is not a correct
argument.

To argue adeguate protection on a priming lien, is
wrong. In regard to the argument ——

THE COURT: Well, well but -- since you represent the
unsecured creditors as well, 54¢ provides that I have to
provide a reclaiming creditor with some protection, or return

the inventory.

S0, this event is occurring after the petition date,
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which is the date on which I have to evaluate their claims.

Based on the debtor’s testimony there is equity in
the debtor’s assets. We haven’t done any marshaling or not,
but =-- if I accept the face value of the inventory there is
even some value for reclaiming creditors there. So.

MR. HERTZBERG: Could ke valued but we haven’t had
one reclamation claim approved.

THE COQURT: Because the debtor wants tc take time and
set up a procedure.

MR. HERTZBERG: That’s fine Your Honor, but adeguate
protection is not an issue that deals with reclaiming
creditors.

Right now they have --

THE CQURT: No, but whether you use the term adequate
protection or you use the Court shall provide'them with the --
you know the following, in lieu of reclaiming the inventory.

ME. HERTZBERG: Let me give the Court --

THE COURT: I mean it’s an adequate protection type
of concept.

MR, HERTZBERG: Well, let me give the Court a
hypothetical then. Let’s say this Court was to order X
creditor an administrative claim for $10. A lender comes
forward willing to lend the debtor money on a post petition
basis, 364 lending.

That crediter who has an administrative claim doesn't
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have a right to stand before the Court and say I'm entitled to
adequate protecticn of my administrative claim.

THE COURT: ©WNo, but it is entitled to come in and
object, and say don't give a lien, and don't take that DIP,
because it is going to hurt my peosition, right now I could get
paid.

MR. HERTZBERG: That’s fine. If we get to that and
we’re not talking about adequate protection, of a lien right.

THE COURT: Well, it’s a concept.

MR. HERTEZBERG: Well it’s -~- stretching the concept
of adegquate protection, Your Honcr. &And if they want te argue
then they are required to do the next step, which is te bring
forth testimony to refute what Mr. Stenger has said today.
There has not been one scintilla of evidence --

THE COURT: Well, they're suggesting that Mr.
Gleacher refutes the debtor’s own withess refutes what was
established today.

MR. HERTZBERG: They didn’'t cross examine him, on
that date.

THE COURT: Well, then his testimony stands there,
they’re relying on it.

MR. HERTZBERG: Under either way, you take exhibit 1,
or you take exhibit 3, and there’s eguity in both positions.
And they have not brought forth one witness to show that eilther

exhibit is wrong for that matter.
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So under either theory they haven’t proven their
cAaAse.

Second Your Henor, in regard to the ones claiming the
right of trust, and the -- argument that there might be 30
million dollars that he’s going to show up with, before this
Court at some other date therefore we should set aside for
that. I suggest to the Court that’s a stretch also. Until
that is proven, and the right to a trust on additicnal money
there is no requirement under the DIP order to set aside or
state that that money will be held for that purpose.

THE COURT: Well there may be a regquirement under the
cash manhagement order.

MR. HERTZBERG: I'm not geing to address the cash
management order Your Honor, there seems to be much confusion
on what took place on the cash management order, 1 wasn't
involved, I’'m not going to attempt te address it.

But as to setting aside moneys that have yet to be
shown to be worthy of a trust or anything of that nature, until
they show that, there’s no requirement to set aside in the DIP
order at this point.

I just indicate to the Court as to the reclaiming
sellers, what we have here is a situation of the -- wefve
agreed to allow the Committee and the debtor, and the post
petition lender, has elevated them to a lien position on a pari

passu basis, with a “new lender”.
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New lender being the trade link. This is a brand
new, for wvalue lien, they aren’t entitled to this, but -- they
are getting this under the order. To argue now that their
rights are not being protected, is scurrilous at best.

I'd ask that the Court enter the DIP order, as
proffered by the debtor in this case.

THE COURT: Thank you.

MR. HERTZBERG: Thank you.

MR. DENATALE: Good afternoon Your Honor, Andrew
DeNatale, from White and Case, on behalf of the agents.

Your Honor, a couple of comments one with respect to
the trust fund issue, the alleged trust funds that are subject
to the Mr. Werb’s complaint, those are at this point not fixed.
The lenders are aware of them, and are discussing with the
debtors the proper reserves under the borrowing base, 50
everyone recognilzes that Your Honor may issue an order, with
respect to that. And pecople will have to be prepared to
respond.

With respect to the three adversaries that were
subject to hearings on May 1lst, and which there should be a
trust fund established pursuant te Your Honor’s ruling, with
respect to those trust funds, we would urge the Court to leave
the order the way it is, to the extent that those trust funds
are ultimately determined to ke valid trust funds, then the

lien == the lenders would not attach to that -- that escrow, to
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the extent ultimately it’s determined that the trust funds were
not wvalid, claims were not valid, then the lenders liens would
attach pursuant to this order, but the lenders would
acknowledge now on the record that we will not take any action
obvicusly until this matter is finally determined by a Court of
competent jurisdiction, if it goes up on appeal, we’ll awailt
egvents.

The -- the proklem with respect to those particular
trust funds, is if we do not attach the lien today, Your Honor,
we are uncertain as to what intervening events may come along
and defeat our rights, so we're not trying to be tricky or
abusive, in any way, but we would -- simply ask that ocur lien
be held in abeyance pending this Court’s determination with
respect to the ultimate outcome of those -- those funds that
are being established in escrow.

THE COQURT: Well your liens are not geoing to attach,
to constructive trust money.

MR. DENATALE: Correct Your Honor, but we would have
a centingent interest —-

THE CQURT: Period.

MR. DENATALE: -- subject to this Court’s -- these
escrows would be established as I understand it, if this Court
ultimately determines that the -- Plaintiffs are entitled to
the money, the moneys move over to the Plaintiffs at the end of

the day, if Your Honor determines that in fact the Plaintiffs
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did not prevail, and the money goes back to the debtor, we
would want that money to come directly to the collateral pool
if you will.

THE COURT: Well, my determination would not be they
gc back to the debtor, my determination would be ——

MR, DENATALE: Either the trust funds or not.

THE COQURT: =-- the debtor has a property interest in
them, in which case your lien attached to it.

MR, DENATALE:; Correct, and then that -- that’s --

THE COURT: Not then but now.

MR. DENATALE: Correct. Thank you Your Honor, that’s
what -- with respect to that, with respect to the the GOB
procedures, again what the parties would ask is that we have a
provision in the proposed order that does provide for any
objections to those provisions and then this Court would decide
to make a ruling on May 1%th, with respect toc the GOB
procedures.

S0 nothing is before this Court today in that regard.
One comment I‘d like to make on the record, concerning the
carve out, we have had some discussions about possibly
gscrowing the carve out amount if in fact there’s ever a —-
liguidation of collateral here.

and the lenders or the agents have nrot agreed to fund
an escrow, but obviously we;re here before the Court to confirm

that to the extent the agents do receive any proceeds, of
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collateral whether or not they’re then in possession of the
proceeds of collateral, that they will fund the carve out to
the extent that those proceeds and everybeody would expect that
they would be at least four million dellars plus the accrued
and unpaid professional fees.

THE COURT: All right.

MR. DENATALE: The order also contains provisions in
paragraph two for certain amendments to the agreements, and the
way it turns out Your Honor is despite everybody’s hard work
the credit agreement is not 100 percent absolutely positively
ready to be signed. I think that we have a few issues that the
financial people are working out, some of these issues relate
to budget issues, and also borrowing base calculations, and
what we would antlcipate Your Honor, is that within a few days
we would be circulating to the Court, the Committee and the US
Trustee, and we would file with the Court a black line, and I -
- am reasonably confident that the changes if any will all be
in favor of the debtor, because in fact I think we have the
agreement in form, acceptakle to us and the debtor’s asking us
to reconsider certain provisions, and we haven’t really been
able to fully conclude that, but what we would propose Your
Honor is that we would approve the -- the final order as
presented today, that we would file with a credit agreement
today, with that final order. And within a few days a black

line ~= if the Committee or the US Trustee thinks for some

J&J COURT TRANSCRIBERS, INC.




10
11
12
13
14
15
16
17
18
1%
20
21
22
23
24

25

108

reason we've made some material adverse change to the debtor in
the process we’ll deal with that on the 189th, but we are
relatively competent that these are just mechanical
calculations relating to borrowing base avallability, and
baskets perhaps for certain cther covenants, that do not rise
to any material level and we -- would propose to deal with it
that way.

One technical point that I am going to spring on the
debtors, is that with respect to the definition of post
petition obligations that it had been cur understanding that
treasury services are included in that, and frankly we -- there
seems to ——- there may have been a drop in that, we need to just
tie that down, but I think if everybody understood Your Honor
that the post petition cobligatiens would include that.

I trust that there’s no disagreement then we’ll just
make sure if 1t’s not tied down, we will tie it down. And
finally, with respect to the budget I want to note for the
record that the agents will be working off of a more detailed
budget, than the acgounting period menthly budget that was
referred to earlier, and that for purposes of paragraph 25, of
the proposed order, that the budget -- that the agents will be
working off of, is a week by week which has some more detail
for monitoring and that the variances will be measured -- the
varliances referred to in paragraph 26, will be measured off of

that particular budget.
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And we would also note that the provisions of

paragraph 21, provide essentially that nothing in the order or
in the DIP financing, is intended teo confer any rights upcn
third parties, except as expressly provided in the order. And
in this regard, just note that the agents are prepared to fund
against that budget, but we want to make it ¢lear that we do

not assume any responsibility to third parties, in connection

with that budget, and -- any of the components thereof.
And that is it Your Honor, i1f you have any questions
for us, we’ll be happy to answer them.

THE COURT: Thank you. Debtor.

MR. DENATALE: Thank you Your Honor.

MR. WYNNE: Thank you Your Honor, Your Honor I'd like
to briefly respond to some of the objecticns and teo echo what
Mr. DeNatale said, with respect to the trust fund issue, and I
was really fervently hoping that we could have a hearing where
we didn’t discuss the cash management order.

I do believe that we have appropriately in paragraph
B8 said that any of the funds held by one or more of the debtors
in actual constructive trusts, for any third party including a
PACA trust claimant, a federal or state taxing authority, and
that did take care of the state taxing authority objections
that had been filed.

Or anything that this Ceourt holds as not property of

the estate, would be excluded from their liens. What I think
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the lenders were concerned about was having specific language
that takes Your Honor to issue a TRO for us to segregate funds,
when Your Heonor makes the determination as to whose funds they
are, they’'re either as I kelieve the Court said, if they’'re the
debtors funds, the liens attach today, if they’re the other
parties funds, they get paid over to those other parties,

And I was -- I believe that paragraph 8 does carve
out any trust fund or property that’s not preoperty of the
estate.

With respect to I think -- and I believe that that
takes care of that issue, for any of the constructive trust
claimants. I do believe that counsel when he was talking about
the one percent, was a little confused, I think the one percent
comment, and I don’t think it was made by me, at the initial
hearing had to do with the Century Stores situation, which is
the group of franchisees, that that original paragraph in the
order —— in the cash management order was meant to deal with.

In terms of the handwriting, crossed out over the
Century Stores franchisor/franchisee relationship that the
debtors have, where they operate these Century Steores, and I
think the one percent number was in relation to that. I don't
think it’s relevant to the --

THE COURT: Well I don‘t remember what it is, and
I'1l rely on the testimony presented here, and at the last

hearing.
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MR. WYNNE: And -- but I donft think that that’s an
issue. With respect to today Your Henor, I think the Court
while we certainly agree with the Creditors Committee and in
our papers, that we're claiming creditors don’'t have a present
right to a lien, we think that based upon the Court’s analysis
and that they do obvicusly have the right to object, that we
did need to show while not —-- we don’t believe they're entitled
to adequate protection, itfs not yvet a lien, it's an egquitabkle
remedy, we did think we had to show that their interests are
protected, and in fact the interest of all the creditors are
enhanced in advance by the program that we’ve got, with respect
te the DIP credit facility. And with respect to the critical
trade vendor program. And that’s why we put on the testimony
and why —-

THE COURT: 2&ll right.

MR. WYNNE: =-- the Alex Partners people have spent
such a great amount of time and effort trying te really refine
the testimony, and give the Court and the other parties the

best that they could.

Obviously they worked with the financial adviscrs for
both the bank group, and the Creditors Cormmittee with respect
to all of the financial testimony.

Cne thing that’s important to note, that people I
think are neglecting is that Mr. Greene who did do the work for

Gleacher, with respect to the first analysis that was
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presented, did testify that there were items that he excluded,
both in terms of the avolidance actions, there were some
property plant and equipment about 340 million dollars, and his
term for this was this was “a knock down number” in terms of
not quite liquidation but on a “severely discounted basis.”

When we look at the appropriate ways to measure, even
if we did have to do a full adequate protection analysis, if we
were four months down the road, and the Court had determined
that these reclaiming sellers were entitled to liens and we had
to then do an adequate protection analysis, the appropriate

analysis we think is reflected in the Pheoenix Steel! Corporation

case from this district, which says that in corder to look at an
equity cushion and adequate protection you should loock at the
mean between liguidation value and going concern value.

And that is in essence what the orderly wind down
value that Mr. Stenger has prepared. And that the Alex Partner
people have prepared.

It is really the -- a blend between going concern
value and the liguidation value, from the different aspects of
the business. Believe that Mr. Stenger has demonstrated both
his expertise and that he could be qualified and should be
gqualified as an expert, based upon his prior experience, and
he’s gone through categery by category and explained the
differences and there are actually —-

THE CQURT: Correct,
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MR. WYNNE: -- more consistent than different, if vyou
look at how would you best maximize these values, given the
current situation that Core-Mark is a cash flow positive
entity, one would expect that you would try to sell that on a
going concern basis.

So we think that they’re consistent and show that --
that even if we had to prove adeguate protection, that the
testimony has done that.

With respect to the issue of being a fact witness, or
an unretained expert, I didn't know what an unretained expert
was, until I was made one on the withess stand, one day. And I
found out that you can be a fact witness and both an unretained
expert, and we would think that that is what Mr. Stenger is.

He has factual knowledge from his position, but he
also has expertise. Itfs much like a treating physician, is
really where I think the doctrine comes from, where a treating
rhysician may have factual knowledge, but then also be asked
for an expert opinicn. And we think that Mr. Stenger qualifies
in both.

THE COURT: Well did he do anything other than take
appraisal testimony froem people, and take numbers and apply
recovery rates?

ME. WYNNE: I think he did a --

THE COURT: Or perhaps with respect to the recovery

rates, but not with respect to the other assets?
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. 1 MR. WYNNE: I think with respect to the other assets,
2| he -- he analyzed, he went through work papers, and analyzed

3| all of the categories of assets. With respect to —-

4 THE COURT: The fixed assets he relied on appraisals
5 for.
6 MR. WYNNE: The fixed assets he relied on third party

7| appraisals, that’s correct Your Honor.
8 Which I think is also what —- what Mr. Greene had
S| looked at were third party appraisals, in terms cf fixed assets

10| the 108 million deollar valuation that he had used.

11 THE CCOURT: All right,

12 MR. WYNNE: Your Honeor, that is really the summary.
. 13 THE COQURT: All right.

14 MR. WYNNE: I know that it’s getting late, and we’'ve

13| gone --

16 THE COURT: I had a three o’clock hearing.

17 MR. WYNNE: -- and you have another --

18 THE CCQURT: You have gone on too long.

19 MR, WYNNE: -- hearing so.

20 THE COURT: Thank you.

21 MR. WYNNE: Thank you Your Honor.

22 THE COURT: I'm satisfied based on the testimony to

23} overrule the objecticons of both the constructive trust
241 claimants, and the reclamation claimants. I think there is

. 25| sufficient equity cushion here, to provide not using the

J&J COURT TRANSCRIBERS, INC.




10
11
12
13
14
15
16
17
13
19
20
21
22
23
24

25

115

technical term adequate protection, but certainly to protect
the interests of the reclaiming constructive trust creditors.

The language that I saw that was filed this morning,
I think adequately protects constructive trust claimants, in
paragraph 8, and I have no concern with granting a lien to the
extent and only to the extent that the debtor actually has a
property interest in the —- c¢eollateral that’s being liened.

S0 I think that the language does not change that and
I'm satisfied based on the lender’s representations, that they
understand that.

Even if I were to assume that the constructive trust
were of a magnitude suggested by the testimony that I heard,
I'm not prepared to accept statements of counsel either the
debtor or counsel for the claimants.

But I'm satisfied based on the testimony presented
that it could be upwards of 30 million dellars that again there
is non-capitals, non-quotes adequate protection of those
entities interests in the constructive trust funds.

With respect to the reclamation claimants the
testimony I hear is it’s estimated to ke 165 million, I’11
accept that. Again based on either exhibit 1, or exhibit 3,
there i3 protection appropriate protection of those claimants
rights, whether I determine at the conclusion of the
reclamation claim procedure, to grant them a lien or to grant

them an administrative claim I think there is sufficient eguity
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there.

The only concern I would have would be to the extent
that under 546(c) I felt constrained to provide a lien that the
DIP would preclude that.

And that I think might be a concern, can the lenders
address that?

MR. DENATALE: Your Honor, the lenders -- the agents
would consent to the lien provided it was junior, much like the
trade creditor lien, and had the same essential terms and
conditicons which meant that it was generally silent, until the
agents had exercised their remedies, and then there’s a
waterfall set forth, and we would just add them to the
waterfall if the Court were so inclined.

THE COURT: Well, well why don’t we de that, I forget
the paragraph -- paragraph 45, is that? I just don’t want to be
precluded in the event I determine under 546 (c) that that is
the adeguate or appropriate remedy for them.

MR. WYNNE: I think it’'s 45. We're looking -- I'm
looking for it Your Honor. Your Honor, while we're finding
that one, I did neglect to mention we had submitted the PACA
prder, under certification of gounsel, cne counsel has informed
us today that they were left off of that, they just want to
have their -- because that refers to PACA counsel, and lists
out several different counsel, and Mr. Kurt Gwynne, no relation

but G-w-y-n-n-e. Will need to be added to that.
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THE COURT: Well I did enter it already.

MR. WYNNE: Perhaps we can just have that on the
record, and we’ll agree to treat them Mr. Gwynne as one of the
PACA counsel, 1f that’s acceptable.

MR. GWYNNE: That’s fine with me.

THE CQURT: All right, we’ll accept the
repraesentation on the record.

MR, HERTZEBERG: Your Honor, point of clarification on
the changes. Paragraph 45, you are just c¢hanging so that the
Court will have the right under it, to grant the lien in the
event 1t chooses, but is not in any way determining priority or

THE CQURT: I'm nhot pre-determining it, but just -- I
don’t know 45 is the proper place to put it., I’ll leave it to
counsel to try and figure out where to put it. Just in the
event --

MR, WYNNE: Your Honor, your paragraph 45 yeou’re
talking about where it starts the proceeds of any collateral.

THE COURT: Yes.

MR, WYNNE:; The waterfall provision. And exactly
what did you want to insert Your Honor, so we could insert it?

THE COURT: Well, it would be just -- and I'm not
sure that’s the paragraph but just in the event that the Court
determines that the reclaiming 8 reclaiming creditor was

entitled to a lien. This order doesn’t preclude it, and --
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MR. WYNNE: This order doesn’t preclude it.

THE COURT: It would have the fecllowing priority.

MR. DENATALE: Your Honor, maybe what we can do is --
we could work with counsel to mark it up, and I think maybe
we’ll just put it in the reclamation ¢laims section, towards
the end paragraph 59, 6&0.

THE COURT: Okay.

MR. DENATALE: At least it*1ll be =-- as I'm looking at
it.

MR. WYNNE: Your Honor, perhaps we could work that
out while Your Honor takes the other matter.

THE COURT: All right.

MR, WYNNE: And then we could hand up an crder.

THE COURT: All right, why don’t we do that.

MR. WYNNE: Your Honor, I -- I think I was presuming
that your approval also related to the critical trade vendor
program, which was —-—

THE COURT: Yes,

MR. WYNNE: What we were treating together.

THE COURT: I'm treating it together too.

MR. WYNNE: Thank you Your Honor.

THE CQURT: 2&and I will also --

MR. WYNNE: And we’ll submit --

THE COURT: -- approve that.

MR. WYNNE: We'll submit orders after vour next
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matter Your Honor on both matters.
THE COURT: All right. We’ll stand adjcurned then.
MR. WYNNE: Thank you Your Heonor.
MR. DENATALE: Thank you.

(Court adjourned)
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