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EXHIBIT B 

Lease Transaction Documents 

[See Attached] 

 

 





















































































 

 

EXHIBIT C 

Order 

[See Attached] 
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ASSIGNMENT, ASSUMPTION AND RELEASE AGREEMENT 

(LA-072CL) 

 THIS ASSIGNMENT, ASSUMPTION AND RELEASE AGREEMENT 
(“Agreement”) is made as of this 20th day of November, 2003, by and among Fleming 
Companies, Inc., an Oklahoma corporation, as debtor and debtor- in-possession operating under 
chapter 11 of the Bankruptcy Code (as hereinafter defined) (“Assignor” or “Fleming”), and 
McDaniel Food Management, Inc., a Louisiana corporation (“Assignee” or “MFM”). 

RECITALS 

 A. Assignor, as successor in interest through merger with the original tenant, was, 
prior to the “Lease Transaction” (as defined herein), tenant under that certain lease dated as of 
September 20, 1980 between R.W. Butler and Sons Lumber Co., Inc., a Louisiana corporation, 
Bernon W. Butler and his wife, Helen Drane Butler, and James A. Butler and his wife, Carol 
Briley Butler (collectively, the “Initial Landlord”) and Malone & Hyde, Inc., a Tennessee 
corporation, as lessee (such lease, as amended, modified, supplemented or restated is hereinafter 
referred to as the “Lease”) for the premises located at 5336 Cypress, West Monroe, Louisiana 
and more specifically described in the Lease (the “Premises”).  A copy of the Lease is attached 
hereto as Exhibit A.  The successor landlord to the Initial Landlord and the present owner of the 
Premises is KM, Inc., a Louisiana corporation (the “Landlord”);  

B. Assignor, as successor in interest through merger with the original sublandlord, 
was, prior to the Lease Transaction, sublandlord under that certain sublease dated as of 
September 20, 1980 among Fleming, MFM and C.R. “Reggy” McDaniel, Jr., as subtenants and 
successors in interest to the original subtenant (the “Subtenants”) (such sublease, as amended, 
modified, supplemented or restated is hereinafter referred to as the “Sublease”).  A copy of the 
Sublease is attached hereto as Exhibit B; 

C. On or about May 4, 2001, Fleming and MFM entered into a Assignment of Lease 
and Sublease without Warranty (the “Lease Transaction”), with copies of the relevant 
documents being attached hereto as Exhibit C.  The purpose and intent of the Lease Transaction 
was to convey Fleming’s leasehold interest in the Lease and the Sublease to MFM; 

D. Notwithstanding Fleming’s assignment of certain of its rights and obligations 
under the Lease and the Sublease to MFM as part of the Lease Transaction, Fleming remained a 
party to the Lease and the Sublease and retained its primary liability thereunder; 

E. On April 1, 2003, Assignor and various of its affiliates filed a voluntary petition 
for relief under chapter 11 of title 11 of  the United States Code, 11 U.S.C §§ 101 et. seq. (the 
“Bankruptcy Code ”) in the United States Bankruptcy Court for the District of Delaware (the 
“Bankruptcy Court”).  Assignor continues to operate its business and manage its properties as a 
debtor- in-possession; and 

F. Assignor desires to assign all of Assignor’s remaining right, title and interest  
under the Lease and the Sublease and Assignee is desirous of assuming, pursuant to Section 
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365(f) of the Bankruptcy Code and on the terms and cond itions set forth herein, all of Assignor’s 
obligations under the Lease and the Sublease. 

NOW, THEREFORE, in consideration of the mutual covenants and agreements set 
forth herein and for other good and valuable consideration, the receipt and sufficiency of which 
are hereby acknowledged, the parties hereto covenant and agree as follows: 

1. Assignment and Assumption. 

(a) Pursuant to the terms and conditions set forth in this Agreement, Assignor 
hereby grants, assigns, sets over and conveys to Assignee all of Assignor’s right, title, 
and interest in the Premises and the Lease and the Sublease.  Assignee hereby accepts the 
foregoing assignment, without any merger of title relative to such interest with any other 
interest of Assignee in the Lease or the Sublease, whether as landlord, sublandlord or 
otherwise, and assumes and agrees to perform and fulfill all of Assignor’s duties, 
responsibilities and obligations under the Lease and the Sublease arising or occurring 
from and after the date hereof. 

(b) Further, pursuant to Section 365(k) of the Bankruptcy Code, on and after 
the Closing, Assignor and its estate shall be relieved from any liability for any breach of 
the Lease or the Sublease occurring after the Closing, and Assignee agrees to defend and 
indemnify Assignor against, and hold Assignor harmless from, any and all claims, 
actions, proceedings, suits, costs, liabilities, losses, damages or expenses, arising or 
occurring after the Closing in connection with the performance or observance or the 
failure or refusal to perform or observe any agreement or obligation of the tenant under 
the Lease or the Sublease or any term or provision thereof required to be performed by 
the tenant or the sublandlord, as the case may be, under the Lease or the Sublease after 
the date of this Agreement. 

(c) Upon entry of the order of the Bankruptcy Court approving the assignment 
and assumption of the Lease and the Sublease on the terms and conditions set forth herein 
(the “Order”), the parties shall attach a copy of the Order to this Agreement as Exhibit 
D, and the Closing shall occur in the manner provided herein.  

2. Consideration.  The total consideration to be paid by Assignee in connection with the 
assignment contemplated hereunder is Twenty-Five Thousand Dollars ($25,000) (the “Purchase 
Price”).  Upon execution of this Agreement, Assignee shall pay to Assignor the Purchase Price. 
Said Purchase Price shall be paid by certified or bank check made payable to Assignor, or by 
wire transfer to the account of Assignor pursuant to written wire instructions to be provided by 
Assignor.  Said funds are to be released and paid as directed by the Order. 

3. Release.  Assignee, for itself, its successors and assigns, does hereby release, acquit, 
satisfy and forever discharge Assignor, Assignor’s affiliates, owners, parent companies and 
subsidiaries, and their respective past, present and future shareholders, officers, directors, 
employees, agents, attorneys, representatives, guarantors and predecessors (the “Released 
Parties”) from, and does hereby covenant and agree never to institute or cause to be instituted 
any suit or other form of action or proceeding of any kind or nature whatsoever, including, but 
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not limited to those for rejection damages under Section 365 of the Bankruptcy Code, against the 
Released Parties based upon any claims, demands, indebtedness, agreements, promises, causes of 
action, obligations, damages or liabilities of any kind or nature whatsoever, in law or equity, 
whether or not known, suspected or claimed, that Assignee has ever had, claimed to have, now 
has or may hereafter have or claim to have, if any, against the Released Parties by reason of the 
matter, cause, thing, document, agreement, instrument, act or omission of the Released Parties, 
arising out of the Lease, the Sublease or the occupancy of the Premises. 

4. Closing.  The consummation of the assignment and assumption of the Lease and the 
Sublease pursuant to this Agreement (the “Closing”) shall take place not later than two (2) 
business days after the date of entry by the Bankruptcy Court of the Order, and shall be held at 
the offices of Assignor’s counsel or at such other location as Assignor shall reasonably 
designate. 

5. Court Approval.  Promptly following mutual execution and delivery of this 
Agreement, Assignor shall, at Assignor's sole cost and expense, file a motion with the Court 
seeking the Order and shall use its reasonable efforts to obtain the Order.  This Agreement, 
however, shall constitute an irrevocable offer by Assignee to consummate the transactions 
described herein on the terms hereof. 

6. Cure Costs.  Although Assignor and Assignee are not aware of any unpaid amounts 
due Landlord under the Lease or C.R. “Reggy” McDaniel, Jr. under the Sublease, Assignee shall 
be responsible for any and all cure costs, cure claims or other amounts due Landlord or C.R. 
“Reggy” McDaniel, Jr. in connection with the transaction contemplated in this Agreement or 
under the Lease or the Sublease.  Assignee hereby expressly waives any and all other cure 
amounts related to the Sublease, as between Fleming and MFM, and stipulates and agrees that no 
such cure amounts are due in connection with the assumption and assignment of the Sublease to 
Assignee. 

7. Remedies.  If the Bankruptcy Court does not approve the assignment and assumption 
of the Lease and the Sublease pursuant hereto for any reason other than a material breach of this 
Agreement by Assignee, then this Agreement shall terminate, the Purchase Price shall be 
refunded to Assignee, and Assignee shall have no further claims against Assignor. 

8. Free and Clear of Liens, Claims and Encumbrances.  At Closing, the assignment and 
assumption of the Lease and the Sublease shall be made free and clear of any liens, claims and 
encumbrances against Assignor’s interest in (i) the Lease (other than any liens, claims and 
encumbrances of Assignee’s lender or mortgagee) and (ii) the Sublease (other than any liens, 
claims and encumbrances of Assignee’s or subtenant’s lender or mortgagee), to the extent 
permitted under the Bankruptcy Code. 

9. Adequate Assurance Data.  Prior to or with the execution of this Agreement by 
Assignee, Assignee shall supply Assignor with (i) the full name and identity of Assignee; (ii) a 
current financial statement or such other proof of financial condition of Assignee; (iii) a written 
statement of Assignee’s expected use of the Premises; (iv) such other information relating to the 
proposed business to be conducted at the Premises and retail experience of Assignee; (v) a 
projection of gross sales, if the Lease contains a percentage rent provision; and (vi) suc h other 
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documentation as may be reasonably requested by the Bankruptcy Court to demonstrate 
“adequate assurance of future performance” by Assignee. 

10. Representations and Warranties. 

(a) Assignor.  Assignor hereby represents and warrants to Assignee the following: 

(i) Subject to the entry and effectiveness of the Order, this Agreement 
has been duly and validly executed and delivered by Assignor and constitutes a 
valid and binding agreement of Assignor, enforceable against Assignor in 
accordance with its terms, subject to applicable bankruptcy, reorganization, 
insolvency, moratorium and other laws affecting creditor’s rights generally from 
time to time in effect and to general equitable principles. 

(ii) The copy of the Lease attached hereto as Exhibit A is a true, 
accurate and complete copy of the Lease (and all amendments thereto). 

(iii) The copy of the Sublease attached hereto as Exhibit B is a true, 
accurate and complete copy of the Sublease (and all amendments thereto). 

(iv) The copies of the Lease Transaction documents attached hereto as 
Exhibit C are a true, accurate and complete copies of the same (and all 
amendments thereto). 

(b) Assignee. Assignee hereby represents and warrants to Assignor the following: 

(i) This Agreement has been duly and validly executed and delivered 
by Assignee and constitutes a valid and binding agreement of Assignee, 
enforceable against Assignee in accordance with its terms, subject to applicable 
bankruptcy, reorganization, insolvency, moratorium and other laws affecting 
creditor’s rights generally from time to time in effect and to general equitable 
principles. 

(ii) That Assignee will, at all times after the date of this Agreement, be 
able to demonstrate “adequate assurance of future performance” under the Lease 
and the Sublease as that term is defined in Section 365 of the Bankruptcy Code. 

(iii) The copy of the Sublease attached hereto as Exhibit B is a true, 
accurate and complete copy of the Sublease (and all amendments thereto). 

(iv) The copies of the Lease Transaction documents attached hereto as 
Exhibit C are a true, accurate and complete copies of the same (and all 
amendments thereto). 

11. “As Is” Transaction.   EXCEPT AS EXPRESSLY SET FORTH IN THIS 
AGREEMENT, ASSIGNEE HEREBY ACKNOWLEDGES AND AGREES THAT, THE 
ASSIGNOR MAKES NO REPRESENTATIONS OR WARRANTIES WHATSOEVER, 
EXPRESS OR IMPLIED, WITH RESPECT TO ANY MATTER RELATING TO THE 
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INTEREST (INCLUDING, WITHOUT LIMITATION, INCOME TO BE DERIVED FROM 
OR EXPENSES TO BE INCURRED IN CONNECTION WITH THE PREMISES; THE 
PHYSICAL CONDITION OF THE PREMISES OR THE IMPROVEMENTS; THE SQUARE 
FOOTAGE OF THE PREMISES OR THE IMPROVEMENTS; THE PRESENCE OR 
ABSENCE OF ANY "HAZARDOUS MATERIALS" IN, ON OR ABOUT THE PREMISES 
OR ANY OTHER MATTER RELATING TO THE ENVIRONMENTAL CONDITION OF 
THE PREMISES; THE ZONING OF THE PREMISES; THE POSSIBILITY OF 
DEVELOPING OR USING THE PREMISES IN THE MANNER CONTEMPLATED BY 
ASSIGNOR OR OBTAINING ANY CONSENTS, PERMITS, APPROVALS, 
AUTHORIZATIONS OR ENTITLEMENTS IN CONNECTION THEREWITH; THE VALUE 
OF THE INTEREST; THE FITNESS OF THE PREMISES FOR ANY PARTICULAR 
PURPOSE OR USE; THE ACCURACY, COMPLETENESS, OWNERSHIP OR 
TRANSFERABILITY OF ANY DOCUMENTS OR OTHER MATERIALS FURNISHED TO 
ASSIGNEE WITH RESPECT TO THE PREMISES (OR ANY PORTION THEREOF); THE 
TITLE OF THE PREMISES; OR ANY OTHER MATTER OR THING RELATING TO THE 
PREMISES OR THE INTEREST).  ASSIGNEE ALSO ACKNOWLEDGES THAT ASSIGNEE 
HAS CONDUCTED OR WAIVED THE RIGHT TO AN INDEPENDENT INSPECTION AND 
INVESTIGATION OF THE PHYSICAL AND ENVIRONMENTAL CONDITION OF THE 
PREMISES AND ALL SUCH OTHER MATTERS RELATING TO OR AFFECTING THE 
PREMISES AND/OR THE INTEREST AS ASSIGNEE DEEMED NECESSARY OR 
APPROPRIATE AND THAT ASSIGNEE IS ACQUIRING THE INTEREST HEREUNDER 
BASED SOLELY UPON SUCH INDEPENDENT INSPECTIONS AND INVESTIGATIONS 
OR ASSIGNEE’S INDEPENDENT JUDGMENT.  ACCORDINGLY, ASSIGNEE HEREBY 
ACCEPTS THE PREMISES AND INTEREST "AS IS" AND "WITH ALL FAULTS." 

12. Commission.  The parties hereto represent and warrant to the other that there is no 
commission or other fee payable by as a result of this Agreement or the transactions 
contemplated hereunder. 

13. Miscellaneous. 

(a) This Agreement shall be governed by and construed in accordance with 
the laws of the State of Louisiana.  The parties agree that the Bankruptcy Court shall have 
exclusive jurisdiction over any disputes hereunder, and they each hereby consent to such 
jurisdiction. 

(b) This Agreement sets forth the entire agreement and understanding of the 
parties with respect to the transactions contemplated hereby and supersedes any prior 
instruments, arrangements and understandings relating to the subject matter hereof. 

(c) Assignor may assign its rights and obligations hereunder to any trustee 
appointed by the Bankruptcy Court.  Assignee may not assign its rights and obligations 
hereunder to any party without Assignor’s written consent and, following Bankruptcy 
Court approval, any assignment of this Agreement by Assignee must also be permitted by 
the terms of the Lease or agreed to by the Landlord. 
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(d) This Agreement may be executed with counterpart signature pages or in 
more than one counterpart, all of which shall be deemed one and the same agreement. 

(e) Any notice, demand, request or other communication which any party 
hereto may be required or may desire to give hereunder (“Notices”) shall be in writing 
and shall be given as follows:  (i)  by hand delivery; (ii) by Federal Express or other 
reputable express courier service; or (iii) by facsimile transmission (other than for notices 
of default): 

If to Assignor: 

Fleming Companies, Inc. 
1945 Lakepointe Drive 
Lewisville, Texas  75057 
Attention: Real Estate Department 

  Facsimile: (972) 906-1405 
 

With a copy to: 
 

 Kirkland & Ellis 
  200 E. Randolph Drive 
  Chicago, IL 60601 
  Attention: Robert T. Buday, Esq. 
  Facsimile:  (312) 861-2200 
 

If to Assignee: 

  McDaniel Food Management, Inc. 
  Attention:  Reggy McDaniel 
  404 Wall Street 
  Columbia, Louisiana 71418 
 
or at such other address or to such other addressee or to such other facsimile number as the party 
to be served with Notice shall have furnished in writing to the party seeking or desiring to serve 
Notice as a place for the service of Notice.  Notices shall be deemed to have been rendered or 
given on the date received or on the date they are deemed to be received as hereinafter set forth.  
The inability to deliver Notices because of changed address of which no notice was given, or 
rejection or refusal to accept any Notice offered for delivery shall be deemed to be receipt of the 
Notice as for the date of such inability to deliver or rejection or refusal to accept delivery. 
 

(f) This Agreement can be amended only by a written instrument duly executed 
by each of the parties.  

(g) The parties agree to execute such additional instruments as may be reasonably 
necessary to carry out the provisions of this Agreement.  
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(h) If any action is brought by either party against the other party, the preva iling 
party shall be entitled to recover court costs and reasonable attorneys’ fees and costs 
actually incurred.  

(i) This Agreement is deemed to have been drafted jointly by the parties, and any 
uncertainty or ambiguity shall not be construed for or against either party as an attribution 
of drafting to either party.  

[Signature Page Follows]



 

Assignment of Lease and Sublease to Subtenant (LA -072) 11-20-03.doc 

IN WITNESS WHEREOF, this Agreement has been duly executed this ______ day of 
 , 2003. 
 
 ASSIGNOR: 

 
FLEMING COMPANIES, INC., an Oklahoma 
corporation 
 
By:      
Name:      
Title:      
 

 ASSIGNEE: 
 
MCDANIEL FOOD MANAGEMENT, INC., 
a Louisiana corporation 
 
By:      
Name:      
Title:      
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EXHIBIT A 

Lease 

[See Attached] 

 



LEA SE AGREEMENT

THIS LEASE made on the _ day. of September, 1980,

between R. W. BUTLER AND SONS LUMBER CO., INC., a Louisiana

corporation domiciled in West Monroe, La., and BERNON W. BUTLER

and hls wife, HELEN DRANE BUTLER, and JAMES A. BUTLER and hls wife,

CAROL BRILEY BUTLER (a!l individually), hereinafter called

"Landlord_ and MALONE & HYDE, INC., a Tennessee corporation with

principal offices in Memphis, Tennessee, hereinafter called "Tenant".

WITNESSETH:

COVENANTS. The parties hereto agree that thls Lease sets

forth all agreements, covenants and conditions express or implied

between the parties, and supersedes any prior oral or written

agreements between the parties with respect to the premises

hereinafter described. The following exhibits are attached to

thls Lease and made a part hereof:

Exhibit "A" Legal Description
Exhibit "B" Plot Plan

Exhibit "C" - Title Exceptions
Exhibit "D" Minimum Basic Building Requirements

(Specifications)
Exhibit "E" - Investment Tax Credit Election and

attached Schedule A

PREMISES. Landlord hereby leases to Tenant and Tenant

hereby hires from Landlord the premises located on U. S. #80 at

Wallace-Dean Road, West Monroe, La., and more particularly described

as Demised Premises In Exhibit "A" and shown outlined on Exhibit

"B", together wlth all improvements now or hereafter erected

thereon and all rights and appurtenances thereunto belonging.

The building (15,000 sq. ft.) to be erected upon Demised Premises

is herein called "The Building", and is part of the Entire Premises

described In Exhibit "A" and shown outlined on Exhibit "B".

TERM AND COMMENCEMENT. The term of this Lease ("The Term")

shall commence on the same date as provided in Section "Minimum

Rent" for the commencement of payment of the annual rent and shall

end upon the expiration of Twenty (20) years less one (i) day
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after such commencement date, at midnight, unless sooner terminated

or extended as herein provided. Upon commencement of The Term

the parties wlll execute a memorandum setting forth the commence-

ment and termination dates.

RENEWAL OPTIONS. Landlord grants to Tenant two (2)

separate options to extend the Term for two (2) separate consecutive

additional periods (hereinafter called "Renewal Periods") of flve

(5) years each on the same terms and conditions as set forth in

this Lease for the Term. Each option shall be automatically

exercised bY Tenant unless Tenant shall give notice to Landlord

at least three (3) months before the expiration of the Term or

Renewal Period then in effect of Tenant's desire to terminate

sald Lease and, upon such automatic renewal, the Renewal Period

shall become part of the Term.

USE. Tenant may use Demised Premises for any lawful purpose.

However, for use other than as a food supermarket, Landlord's

consent shall be required, which consent shall not be unreasonably

withheld. Tenant shall indemnify and hold Landlord harmless of

and from all fines or penalties imposed by law arising by reason

of the violation by Tenant of any laws, rules, ordinances, or

regulations relating to the conduct of business in Demised Premises

issued by any governmental authority having jurisdiction over

Demised Premises.

_2_
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MINIMUM RENT. Tenant agrees to pay to Landlord the

monthly sum of Flve Thousand and Slxty-Two and 50/100 Dollars

($5,062.50) (unless such rent shall be abated

or diminished as In this Lease elsewhere provided) (hereinafter

called "Minimum Rent") in advance, on. the. flrst day of each

calendar month, commencing with the first day of the month next

following the earlier of (a) the, opening by Tenant of its complete

store in the Demised Premises for business with the public, or

(b) the expiration-of sixty (60) days after delivery by Landlord

to the Tenant of the Demised Premises in accordance with the

provisions of this Lease. All payments of rent shall be made

to Bernon W. Butler and Helen Drane Butler and James A. ButZer and

Carol Brlley Butler or to such.other person or corporation

or at such other place, as. shall be, designated by Landlord, in

writing, delivered to Tenant at, least ten (I0) days prior to

the next ensuing rent,payment, date.-

PERCENTAGE RENT: (a) On or. before the first day of

October following the end of. each Fiscal, Year of the Term,

Tenant agrees to mail or, to deliver to Landlord a statement

showing the gross sales made by Tenant during such Fiscal Year

computed as hereinafter provided. The term "Fiscal Year" when

used herein shall mean, the twelve (12) month period beginning

with the colmmencement date and terminating one year thereafter

during each year of the Lease Agreement or any renewal thereof.

(b) Tenant, shall pay to Landlord as Percentage Rent

(hereinafter called "Percentage,Rent _') under this Lease a sum

equal to one percent,(l%) of such, gross sales jurlng each Fiscal

Year, less the Minimum Rent and Additional Rent payable for that

Fiscal Year. Percentage, Rent shall, be, due and payable at the

time Of the submission, of the statement required to be submitted

under the provisions, of Section "PERCENTAGE RENT (A)" hereof.

2(a)
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(c) In computing its gross sales the Tenant shall

take the total amount of all sales of merchandise made by it

in the ordinary course of business in Demised Premises and

exclude or deduct therefrom the following:

(i) All credits and refunds made to customers
for merchandise returned or exchanged;

(ii) All receipts from weighing machines, lockers,
public telephones, public toilets and other coin-operated
service facilities;

(iii) All receipts from vending machines, except
such portion thereof as may be retained by Tenant;

(iv) All sums and credits received in settlement
of claims for loss or damage to merchandise;

(V) All exchanges of merchandise pursuant to
a trading stamp redemption plan, register tape plan or
similar promotional plan;

(vi) All sales taxes, excise taxes, or similar

taxes imposed under any existing or future rules, regu-
lations, laws or ordinances;

(vii) All service or interest charges on credit
sales and charges for delivery of any merchandise to
customers;

(viii) All sales of cigarettes and tobacco;

(ix) All sales of store fixtures and equipment;

(x) All transfers of merchandise between Demised
Premises and other stores or warehouses operated by Tenant
or its affiliates, not made to consummate a sale made at
Demised Premises; and

(xl) All sales, at a discount, pursuant to

government sponsored food distribution plans. (However, it is
understood and agreed that this exclusion shall not apply to
existing [at date of store opening] governmental food stamp

..... programs.) .................

(d) Landlord or its agents may (on twenty [20] days

prior written notice to Tenant) make an annual inspection of

Tenant's records of gross sales made in Demised Premises for

any Fiscal Year at Monroe, Louisiana, provided that such inspection

is made within ninety (90) days after Tenant's statement of sales

for such Fiscal Year is mailed or delivered to the Landlord and is

limited to the period covered by _uch statement. Unless Landlord

shall file wlth Tenant a written claim challenging any statement of

gross sales within ninety (90) days after the mailing or delivery

-_'(b):
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thereof, said statement shall be deemed to have been accepted by

Landlord as fully and correctly setting forth the facts therein con-

tained. Landlord shall hold in confidence all gross sales figures

and other information obtained from Tenant's records.

(e) Tenant makes no representatlons or warranties as to

its expected gross sales. Nothing In this,Lease shall be deemed to

create a relationship between the partles other than that of Landlord

and Tenant. Landlord shall not be deemed a partner or co-venturer

wlth Tenant, and Tenant shall not pledge the credit of Landlord.

Tenant may operate its business on Demised Premises, subject to the

terms of this Lease, as Tenant deems best and there shall be no

restrictions upon Tenant or upon the operation of its business_ Tenant

may discontinue the operation of its business at any time during the

Term but shall remain liable for the performance of the terms and

conditions of this Lease. In the event Tenant vacates the

premises for a period of ninety (90) consecutive days, then

Landlord shall have the right to cancel this Lease Agreement by

giving Tenant thirty (30) days, advance written notice.

(f) Notwithstanding anything herein contained

to the contrary, If Tenant shall sublet the whole of Demised

Premises (other than to its parent, subsidiary or affiliated

companies) or if Tenant shall vacate Demised Premises, the

gross sales shall be computed as the average of gross sales

reported by Tenant for and with respect to the last three

(3) Fiscal Years, or any shorter period during the first

three years of The Term l_nedlately preceding such subletting

or vacating of Demised Premises. For so long as such sub-

letting (for purposes other than as a food supermarket) or vacating

shall exist, the provisions of Section "PERCENTAGE RENT (A), (C) AND

(D_" shall be of no further effect hereunder.

-2(c)-
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LANDLORD'S TITLE: (a] Landlord covenants that Landlord has

fee almple title to the premises described on Exhibit "A" hereof

and full right and authority to make this Lease; that said

premises are free and clear of and from all liens, restrictions,

leases and encumbrances (except as set forth in Exhibit "C");

and that there are no laws, ordinances, governmental rules or

regulations or title restrictions or zoning or other matters

which will restrict, limit or prevent Tenant's operation of

a food supermarket or any department thereof in Demised Premises.

Landlord covenants that so long as Tenant is not in default

hereunder, Tenant shall have quiet and peaceful possession and

enjoyment of Demised Premises and of all rights and appurtenances

thereunto belonging.

(b) Landlord agrees (at its own cost and expense) to

furnish to Tenant proof satisfactory to Tenant of Landlord's

title to Leased Premises. Landlord shall also furnish an

agreement in form satisfactory to Tenant executed by any mortgagee

or any holder of any lien, prior to the Lease subordinating

each such mortgage or llen affecting the premises described

on Exhibit "A" of this Lease, unless such mortgagee or the

holder of such lien executes a nondisturbance provision pursuant

to the terms of Section "SUBORDINATION AND NON-DISTURBANCE".

Wherever reference is made to a mortgage or Mortgagee in this

Section, such reference sh_ll be deemed to include a deed of .................

trust or the holder of a deed of trust.

(c) Landlord represents, warrants and agrees and

this Lease is upon the express condition that Landlord shall at

all times during the term of this Lease or any extension or

renewal thereof maintain a Parking Area as shown on Exhibit "B"

annexed hereto, to furnish parking space without charge to all

customers of Tenant seeking parking.

-3-
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E

CONTINGENCIES. (a) Landlord covenants and agrees to

clear and remove all buildlng(s) from the area shown on

the attached plot plan designated as "Future access and parking

areas" within eighteen (18) months from and after the

commencement of The Term. From and after the aforesaid

18-month period, all rentals hereunder shall abate in the

event Landlord fails, refuses or neglects to remove said

buildings for a_,y reason whatsoever, and said rental abatement

shall continue until such time as the aforesaid building(s)

are removed.

-3Ca)-
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SUBORDINATION ARD NON-DISTURBANCE. If any Mortgagee (as

hereinafter defined) so requests, this Lease shall be subject

and subordinate to a first mortgage or first deed of trust

covering Demised Premises and to all renewals, modifications,

consolidations, replacements.and extensions thereof,

provided such mortgage complies with the following provisions:

(a) the mortgagee or holder of such first deed of trust

("Mortgagee") shall be a recognized financial institution such

as a bank, savings and loan association, college or university,

pension, retirement or trust fund, or insurance company; and

(b) the Mortgagee shall agree to non-dist-rbance

provisions in favor of Tenant substantially as follows:

"So long as Tenant continues to pay the rent

reserved in Lease and otherwise complies with the terms and

provisions thereof, Mortgagee shall not disturb the rights of

possession of Tenant in Demised Premises as set forth in this

Lease, notwithstanding any foreclosure or proceedings in lieu

thereof affecting Demised Premises whether or not Tenant is made

a party thereto. If the Building is damaged or destroyed

by casualty or by the exercise of any right of eminent domain,

the proceeds of any insurance or condemnation award relating

thereto shall be made available for the purpose of repair or

restoration thereof as provided in this Lease, subject to pro-

tective provisions required by such Mortgagee with respect to

...... the disbursement of such fund_.----Upon--pas-s-i_ng-_ t_tie to Demised

Premises to Mortgagee or to any other party in any foreclosure

or proceedings in lieu thereof, the party acquiring such title

shall thereupon, by virtue of such acquisition of titleand

without the execution of any further instruments or documents

be deemed to be the Landlord for all purposes of Lease and be

deemed to have assumed the full and complete performance of all

the obligations of Landlord as therein set forth. If Mortgagee

shall take possession, without acquiring title thereto, but in

such a manner as to be entitled to receive rents therefor,
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Mortgagee shall, in addition, be deemed _to have assumed all the

obligations of Landlord set forth in Lease (excepting those

hereafter set forth in Section "PROTECTIVE COVENANT (b)" of this

Lease) accruing during such period of possession and upon the

termination of such possession shall be deemed released from

all liability accruing thereafter."

POSSESSION. (a) Upon commencement of The Term the covenant

of Landlord set forth in Section "LANDLORD'S TITLE (a)" shall

be in force except for matters junior to this Lease and Demised

Premises shall be unoccupied. At such time The Building and

any other improvements erected upon Demised Premises shall be

in full compliance with all laws, ordinances and regulations

relating to the use, occupation and construction thereof.

(b) Tenant agrees.to deliver to Landlord physical

possession of Demised Premises upon the termination of The Term

in good condition excepting, however, ordinary wear and tear,

damage by fire, or any other casualty insured against under

policies maintained or required to be maintained by Landlord,

or damage from any other cause unless such other cause is solely

attributable to the negligence of Tenant.

ASSIGNMENT AND SUBLETTING. Tenant may assign this Lease

without the consent of Landlord. Tenant may sublet the Demised

Premises or any part thereof, but notwithstanding any such sub-

letting or_ny such .assignment, Tenant shall remain primarily.

liable for the performance of all the terms and conditions of

this Lease. HoweVer, in no event shall the premises be sublet

for purposes other than as a food supermarket without Landlord's

consent, such consent not to be unreasonably withheld.

PROTECTIVE COVENANT. In order to induce Tenant to enter

into this Lease, Landlord agrees for itself, its heirs, successors

and assigns, that none of the foregoing shall use, suffer, permit

or consent to the use or occupancy as a food supermarket, any

of the following:
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(a) any other premises now or hereafter owned or

controlled by Landlord or any of the above described parties

adjacent to Demised Premises, or

(b) any premises now or hereafter owned or controlled

by Landlord or any of the above described parties within a radius

of one-third (1/3) mile of the perimeter of Demised Premises.

(c) This covenant shall not apply to "convenience stores".

LANDLORD'S REPAIRS. (a) Landlord shall maintain the exterior

portions (not to include plate glass or automatic doors) and

structural elements of Demised Premises or the building of which

Demised Premises is a part and the appurtenances thereto and any

improvements outside of Demised Premises erected by Landlord for

Tenant (including without limitation the roof, roof structures and

supports, foundation and structural supports, walls, floors (not to

include floor covering and plumbing as installed) and conduits

embedded in the floors, gutters, downspouts, streets, parking lot,

curbs; sidewalks, and utility lines servicing Demised Premises to

the extent not maintained bypublic utility companies) in good and

usable repair during The Term. Upon receipt of at least ten (10)

days written notice from Tenant, Landlord shall also make and pay

for all other repairs to the interior of Demised Premises necessitated

by (1) Landlord's failure to make any repairs required of it here-

under, or (ii) defective workmanship or materials in the original

construction of Demised Premises or of any other improvements outside

of Demised Premises erected by Landlord for Tenant.

(b) During The Term, Tenant shall make and pay for

all necessary repairs and replacements to the.Heating and Air

Conditioning servicing the Building. Landlord shall assign all of

the warranties and guarantees on the Demised Premises to Tenant.

(c) Anything in this Lease to the contrary notwith-

standing, Landlord agrees that if, in an emergency, it shall

become necessary to make any repairs hereby required to be made

by Landlord, Tenant may, after giving Landlord at least forty-eight

(48) hours telegraphic notice, proceed forthwith to have such

repairs made and pay the cost thereof. Tenant may make such
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emergency repairs, without notice to Landlord, in an amount not

to exceed five hundr_ed dollars ($500.00) for each separate
i i

occurrence. Landlord agrees to pay Tenant the cost of such repairs

on demand, and Landlord further agrees that if it fails so to pay

Tenant, Tenant may deduct the amount so expended by it from rent

or any other payment due or to become due.

(d) If Tenant is deprived of the use of any portion of

Demised Fremises for a period of more than seven (7) days during

the making of any repairs, improvements or alterations by Landlord

under any provisions of this Lease, then so long as Landlord does

not proceed diligently to remedy such condition all rent and other

sums payable hereunder shall abate for such period as Tenant is

deprived of such use.

(e) Landlord agrees to indemnify and save Tenant harmless

from and against all loss to merchandise, fixtures and equipment

occasioned by Landlord's failure within ten (10) days after receipt

of notice of necessity therefor, to commence and thereafter proceed

diligently with any repairs required of Landlord hereunder.

TENANT'S REPAIRS AND ALTERATIONS. (a) Subject to Landlord's

obligations under Section "LANDLORD'S REPAIRS", Tenant shall make

and pay for all ordinary non-structural repairs to the interior

of Demised Premises arising from Tenant's operation of business

therein not occasioned by ordinary wear and tear, fire or other

casualty, subject to Landlord's approval, which approval shall not be ....

unreasonably withheld. Tenant may make and shall pay for any

alterations and improvements to Demised Premises as Tenant deems

desirable and Tenant agrees that all such alterations and improve-

ments shall be made in a good and workmanlike manner and in such

fashion as not to diminish the value of Demised Premises, subject

to Landlord's approval, which approval shall not be unreasonably

withheld. Tenant may paint, erect or authorize the installation

of signs (which Tenant deems necessary to the operation of its business)

in Demised Premises on the parapet of the building located on the

Demised Premises and may at any time remove therefrom any such signs.

On surrendering possession of Demised Premises to Landlord
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at the expiration or sooner termination of this Leas@, Tenant shall

not be required to restore the same to the condition existing at

the commencement of The Term and Landlord agrees to accep:t the

Demised Premises with all alterations and improvements made by

Tenant.

COMPLIANCE WITH LAWS. Tenant shall make and pay for non-

structural improvements and alterations to comply with all laws,

ordinances, rules or regulations of any governmental authority

promulgated after the commencement of The Term applying to the

physical condition of Demised Premises and arising from Tenant's

conduct of business in Demised Premises. Any improvements in-

stalled by Tenant under the terms of this Section shall be deemed

trade fixtures under the terms of Section "TENANT'S FIXTURES"

of this Lease. Landlord agrees to make and pay for all other

repairs, improvements or alterations to Demised Premises required

by any such authority.

TENANT'S FIXTURES. Tenant may install in Demised Premises

such fixtures (trade or otherwise) and equipment as Tenant deems

desirable and all of said items shall remain Tenant's property

whether or not affixed or attached to Demised Premises. Tenant

may remove said fixtures and equipment from Demised Premises

at any time and from time to time during The Term. Landlord shall

not mortgage, pledge or encumber said fixtures, equipment or

improvements. Tenant shall, within thirty (30) days aften

expiration of The Term, repair any damage to 0emised Premises

caused by Tenant's removal of any such fixtures or equipment.

UTILITIES. The Landlord shall provide tothe Demised

Premises throughout The Term such sewer facilities and such

utilities (including without limitation, water, electric power

and gas) as the Tenant may require, so long as same are

available from local utility companies, with necessary

facilities to accommodate separate meters to be installed by

Tenant for such utilities. Tenant agrees to pay for all such

utilities consumed by Tenant in Demised Premises, during The

Term, as evidenced by readln_s taken from said meters.
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PUBLIC LIABILITY INSURANCE. Throughout The Term or any

extensions thereof, Tenant shall maintain insurance against public

liability for injury to person (including death) or damage to

property occurring within the Demised Premises arising out of

the use and occupancy thereof by Tenant. Such insurance shall

be with minimum limits of $200,000/$500,000 for personal injury

or death and $100,000 for property damage and Landlord shall be

named as additional assured under the policy. Tenant shall

deliver to Landlord a certificate of such insurance naming Land-

lord as an additional assured and an agreement by the insurer

that said policy may not be cancelled without ten (10) days

prior written notice delivered to Landlord.

(b) Throughout The Term or any extensions thereof,

Landlord shall maintain insurance against public liability for

injury to person (including death) or damage to property arising

out of the acts or omissions of Landlord or arising out of the

use of common facilities as defined in this Lease by Tenant or

its licensees, employees, invitees or customers. Such insurance

shall be with minimum limits of $200,000/$500,000 for personal

injury or death and $100,000 property damage and Tenant shall be

named as additional assured under the policy. Landlord shall deliver

to Tenant a certificate of such insurance naming Tenant as

additional assured and an agreement by the insurer that said

policy of insurance may not be cancelled without ten (10) days

prior written notice delivered to Tenant.

DAMAGE BY CASUALTY. (a) If Demised Premises is damaged or

destroyed by fire, the elements, subsidence of sublateral or

subjacent support or other casualty, Landlord Shall promptly and

diligently repair and restore Demised Premises or any such other

store to its condition Just prior to the damage.

(b) If Tenant is not actually open for business during

all or any part of the period ("Restoration Period") from the
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date of such damage or destruction as aforesaid until the date

Demised Premises is redellvered to Tenant, ln accordance with the

terms of this Lease, all rent or other sdms payable hereunder

shall abate for such period asTenant isnot open for business.

If Tenant is actually open for business during the Restoration

Period, the rent and other sums payable hereunder shall abate

in proportion to the usable space; provided, however, that if

after thirty (30) days written notice from Tenant, Landlord does

not proceed diligently with restoration of Demised Premises all

rent and other sums payable hereunder shal? abate.

(e) Landlord agrees to keep in effect on Demised Premises

and on all other buildlngs, which may be erected on Demised Premises,

fire insurance with extended coverage endorsement in an amount

not less than eighty percent (80%) of the. full, fair insurable

value of the buildings and improvements thereon. Landlord and

Tenant shall obtain from their respective,insurers, endorsements

whereby the insurers agree, to waive any right, of subrogation against

Landlord or Tenant, as the case may be, in connection with fire

or other risks or casualties covered by said insurance. Landlord

shall furnish a certificate of such insurance, to Tenant. Landlord

agrees that it shall make no claim nor authorize any claim to be

made against Tenant, Its employees, servants or agents in connection

with or as a result of fire, explosion or other casualty damaging

Demised Premises. Tenant agrees that it_hall make no _laim nor

authorize any claim to be made, against Landlord, its employees,

servants or agents in connection with or as a result of fire,

explosion or other casualty damaging the contents or fixtures

installed in Demised Premises, excepting, however, such claims

as may be permitted pursuant to the terms of Section "LANDLORD'S

REPAIRS" hereof by reason of Landlord's failure to make repairs

to Demised Premises.
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(d) If any such damage or destruction shall occur within

t_e last three (3) years of the Term, or of any Renewal Period,
\

affecting more than fifty percent (50%)of the replahement value

of Demised Premises, either party may terminate this Lease by notice

to the other party within thirty (30) days of the occurrence of

such damage or destruction effective sixty (60) days after the

date of such notice. If this Lease is terminated as provided in

this Section, both parties shall be relieved of any further

liabilities hereunder except for obligations accrued at the date

of such damage or destruction and any sums prepaid by Tenant shall

be apportioned and appropriately refunded to Tenant.

INCREASE IN FIRE INSURANCE PREMIUM. Tenant agrees that it will

not keep, use, sell or offer for sale in o_ upon the leased

premises any article which may be prohibited by the standard form

of fire insuranc_ policy. Tenant agrees to pay any increase in

premiums for fire and extended coverage insurance that may be

charged during the term of this lease on the amount of such

insurance which may be carried by Landlord on said premises or

the building of which they are a part, resulting from the type of

merchandise sold by Tenant in the leased premises, whether or not

Landlord has consented to same. In determining whether increased

premiums are the result of Tenant's use of the leased premises,

a schedule, issued by the organization making the insurance rate

on the leased premises, showing the various components of such rate, ....

shall be conclusive evidence of the several items and charges

which make up the fire insurance rate on the leased premises.
o

Bills for such additional premiums shall be rendered by

Landlord to Tenant at such times as Landlord may elect,

and shall be due from, and payable by Tenant when rendered, and

the amount thereof shall be deemed to be, and shall be paid as,

additional rent.
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