INTHE UNITED STATESBANKRUPTCY COURT
FOR THE DISTRICT OF DELAWARE

Inre )
) Case No. 03-10945 (MFW)
FLEMING COMPANIES, INC., et al.,1 ) (Jointly Administered)
) Chapter 11
Debtors. )

)

OMNIBUSREPLY OF BAIN AND COMPANY, INC. TO OBJECTIONSOF
ACTING UNITED STATESTRUSTEE TO (A) THE APPLICATION OF
THE DEBTORSFOR ENTRY OF AN ORDER PURSUANT TO 11 U.S.C.

88 327(A), 330 AND 105(A) AND FED. R. BANKR. P. 2014(A), 2016 AND 5002
AUTHORIZING THE EMPLOYMENT AND RETENTION OF BAIN & COMPANY AS
TURNAROUND ADVISOR TO THE DEBTORS AND DEBTORSIN POSSESSION
NUNC PRO TUNC TO APRIL 1, 2003 AND MOTION OF THE DEBTORS FOR AN
ORDER APPROVING THE TERMINATION AGREEMENT AND (B) FIRST AND
FINAL APPLICATION FOR APPROVAL OF PROFESSIONAL FEESAND EXPENSES
INCURRED BY BAIN & COMPANY, INC. ASMANAGEMENT CONSULTANTS
TO THE DEBTORSFOR THE PERIOD APRIL 1, 2003 THROUGH APRIL 11, 2003

NOW COMESBan & Company, Inc. (“Bain”), professonds retained by the above
captioned debtorsin this case (collectively, the “Debtors’), by and through its undersigned
attorneys, and hereby replies (the “ Omnibus Reply”) to the objections of the Acting United
States Trustee (the “UST”) in oppodition to (a) the gpplication of the Debtors for entry of an
order pursuant to 11 U.S.C. 88 327(a), 330 and 105(a) and Fed. R. Bankr. P. 2014(a), 2016 and
5002 authorizing the employment and retention of Bain as turnaround advisor to the Debtors and
Debtors-in-Possession nunc pro tunc to April 1, 2003 and motion of the Debtors for an order

approving the termination agreement (the “Retention Application”) and (b) the first and findl

1 The Debtors are the following entities: Core-Mark International, Inc.; Fleming Companies, Inc.; ABCO
Food Group, Inc.; ABCO Markets, Inc.; ABCO Realty Corp.; ASI Office Automation, Inc.; C/M Products, Inc.;
Core-Mark Interrelated Companies, Inc.; Core-Mark Mid-Continent, Inc.; Dunigan Fuels, Inc.; Favar Concepts,
Ltd.; Fleming Foods Management Co., L.L.C.; Fleming Foods of Texas, L.P.; Fleming International, Ltd.; Fleming
Supermarkets of Florida, Inc.; Fleming Transportation Service, Inc.; Food 4 Less Beverage Company, Inc.;
Fuelserv, Inc.; General Acceptance Corporation; Head Distributing Company; Marquise Ventures Company, Inc.;
Minter-Weisman Co.; Piggly Wiggly Company; Progressive Realty, Inc.; Rainbow Food Group, Inc.; Retail
Investments, Inc.; Retail Supermarkets, Inc.; RFS Marketing Services, Inc.; and Richmar Foods, Inc.
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gpplication for approva of professiona fees and expensesincurred by Bain as management
consultants to the Debtors for the period April 1, 2003 through April 11, 2003 (the “Fee
Application”) (the Retention Application and the Fee Application shdl collectively be referred to
asthe“Bain Applications’). In support of the Bain Applications and in reply to the objections of
the UST, Bain respectfully states as follows:

l. | NTRODUCTION.

In the Bain Applications;? the Debtors seek: (a) authority to employ and retain Bain as
turnaround advisor to the Debtors pursuant to the engagement |etter between Bain and Fleming,
dated September 25, 2002 (the “ Engagement Letter”), nunc pro tunc to April 1, 2003; (b) the
Court’ s gpprovd of that certain termination agreement between Fleming and Bain, dated April 1,
2003, (the “Termination Agreement”);3 and (b) authority to pay Bain find compensation of
$300,000 for services rendered to the Debtors and reimbursement of expenses of $30,000
incurred by Bain in these cases as provided in the Termination Agreement and adlowed by this
Court.4

When the chapter 11 petitions were filed, the Debtors requested that Bain continue to
perform subgtantia termination and transition services for the Debtors post- petition throughout
the critica early stages of the Chapter 11 Cases (the * Management Consulting Services’), which

were performed from April 1, 2003 until April 11, 2003 (the “ Service Period”). Such services

2 The Debtors filed the Retention Application on August 6, 2003, and the Fee Application on August 7,
2003.
3 The Termination Agreement provides, in its material part, for (a) Bain’s services under the Engagement

L etter to terminate effective April 11, 2003; (b) Bain to provide the “Management Consulting Services’ (as defined
eblwo); and (c) the Debtors to pay Bain $300,000.00 in fees and $30,000.00 in expenses for the Management
Consulting Services.

4 In support of the Retention Application, the Debtors also submitted the Declaration of Mark Kovac, an
officer of Bain (the “Kovac Initial Declaration”).
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were needed immediately upon filing of the Debtor’s bankruptcy casesto alow for a seamless
trangtion to the Debtors other professionas, who were subsequently retained by the Debtors.

The UST filed objections to the Retention Application (the “Retention Objection”) on
August 8, 2003 and to the Fee Application (the “Fee Objection”) on August 27, 2003 (the
Retention Objection and the Fee Objection shall collectively be referred to asthe “UST
Objections’). The UST, amongst other things, objects to the nunc pro tunc rdief sought in the
Retention Application and to the time entries of Bain supporting the Fee Application, which the
UST contends fail to comply with the District of Delaware Loca Rules of Bankruptcy Procedure
(the“Locd Rules’). Asoutlined herein, however, the nunc pro tunc rdief sought in the
Retention Application is supported by the “ extraordinary circumstances’ required under
goplicable law. In addition, the detail provided herein and in the Fee Application provide dl
interested parties and this Court with sufficient detall asto the services provided by Bain and the
value of such services to the Debtors and their etates.

In support of the Bain Applications and this Reply, Bain includes herewith (a) the
Supplementd Affidavit of Mark Kovac, attached hereto as Exhibit 1 and incorporated herein by
reference (the “Kovac Supplemental Declaration”), (b) the Affidavit of Mary Welch, Bain's
Corporate Controller, attached hereto as Exhibit 2 and incorporated herein by reference (the
“Welch Declaration”), and (c) the Affidavit of Stephany Phelps, attached hereto as Exhibit 3 and
incorporated herein by reference (the “Phelps Declaration”) (Exhibit 1 through Exhibit 3 shdl
collectively be referred to asthe “Reply Declarations’). Bain respectfully submits that the Bain
Applications, the Initid Declaration, this Reply and the Reply Declarations spesks to each of the

objections raised by the UST and provides sufficient support for the relief sought by Bain.
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Based on the foregoing, Bain respectfully requests that this Court approve its retention nunc pro
tunc to April 1, 2003 and the payment of fees and expenses requested in the Fee Application.

. BACKGROUND.

On April 1, 2003 (the “ Petition Date"), the Debtors filed their voluntary petitions for
relief under chapter 11 of the Bankruptcy Code (the “Chapter 11 Cases’). The Debtors are
operating their businesses as debtors in possession pursuant to sections 1107(a) and 1108 of the
Bankruptcy Code. No trustee or examiner has been appointed in these cases. An officd
committee of unsecured creditors was gppointed on April 14, 2003.

As discussed in the Bain Applications and the Kovac Initid Declaration, in 2002, the
Debtors required an entirely new business mode.> Accordingly, pursuant to a pre-petition
engagement letter between Fleming and Bain dated September 25, 2002 (the “ Engagement
Letter”), the Debtors engaged Bain to perform Management Consulting Services by creating a
post-Kmart business modd .6 Because of the size and complexity of the assignment, Bain was
required to immediately devote substantial resources to the project, which in turn required Bain
to both divert personnd from other existing projects and decline other employment to ensure it
had sufficient resources available to meet the Debtors needs. Immediately prior to the filing of

the Chapter 11 Cases, the Debtors requested that Bain provide the Management Consulting

5 Kmart Corporation (“Kmart”) accounted for twenty percent (20%) of the net sales of Fleming Companies,
Inc. (“Fleming”), and Kmart listed Fleming asits single largest supplier of food and consumable productsin
pleadings filed in its bankruptcy case, accounting for $3.6 billion of total sales per annum. In January of 2002,
Kmart and approximately 37 subsidiariesfiled for relief under chapter 11 of the Bankruptcy Code in the Northern
District of Illinois. Ultimately, in February 2003, Kmart, the largest customer of the Debtors’ distribution segment,
moved in its bankruptcy case to reject its supply agreement (the “Kmart Supply Agreement”) with Fleming. See
Kovac Initial Declaration, 11 3-5. Quite obviously, such rejection had a substantial, negative effect on the business
of the Debtors.

6 In addition to the K-mart related work performed within the one (1) year period prior to the Petition Date,
Bain also provided consulting services to the Debtors beginning in September 2002 related to post-merger
integration consulting services after the Debtor’ s acquisition of Core-Mark International and Head Distributing, as
well asthe design of along-term action plan for the Debtor’ srealization of full potential. Bain also provided
consulting servicesin 1998 and 1999.
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Services during the Service Period. Bain provided such services during the Service Period. See
Kovec Initid Declaretion, 1 3-5.

Despite the objections of the UST to the contrary,” Bain provided dl of the contemplated
Management Consulting Services in the Engagement Letter and the Termination Letter, services
which imparted substantia benefit to the Debtors, to their estates, and ultimately, to the creditors
of the Debtors. Such services should be compensated by the Debtors, and the retention of and
compensation to be paid to Bain outlined in the Retention Application and the Fee Application is
fair and reasonable given the vaue-added benefit of the Management Consulting Services. 8 The
Bain Applications, as supplemented by the Kovac Initid Declaration, this Reply and the Reply
Affidavits, adequately address al objections raised by the UST and dl requirements under
goplicable law. Accordingly, the rdief sought in the Bain Applications should be granted.

[1. THISCOURT SHOULD GRANT BAIN'S RETENTION TO APRIL 1, 2003 NUNC PRO TUNC.

The Retention Application and the relief sought therein as reasonable and fair under the
circumstances, and should be granted pursuant to 11 U.S.C. 88 327(a), 330 and 105(a) and Fed.
R. Bankr. P. 2014(a), 2016 and 5002. Under section 327 of the Bankruptcy Code and applicable
case law, this Court may grant retroactive gpprova of professona employment. See F/S

Airlease Il v. Simon, 844 F.2d 99, 105 (3rd Cir. 1988); In re Arkansas, 798 F.2d 645 (3d Cir.

1986). This Court may grant nunc pro tunc relief whereit finds that (1) “the gpplicant satisfies
the disinterestedness requirements of section 327(a) and would therefore have been appointed
initidly” and (2) “in the exercise of its discretion ... that the particular circumstances presented

are S0 extraordinary asto warrant retroactive approva.” F/S Airleasell, 844 F.2d at 105. Bain

7 See Fee Objection, 15 (UST contends that Management Consulting Services provided “no benefit”).

8 Initially, the Official Committee of Unsecured Creditors (the “ Committee”) also filed an objection to the
Retention Application. The Committee subsequently withdrew this objection and supports the Bain Applications.
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submitsthat (@) it is disinterested under section 327(a) and (b) extraordinary circumstances exist
warranting retroactive gpproval.

A. Bain IsDisinter ested Pursuant to Section 327(A).

In preparing the Kovac Initid Declaration, Bain originaly checked for any conflictswith
(a) the Debtors, (b) directors and officers of the Debtors, (¢) secured lenders and agents, (d)
creditors holding twenty (20) largest unsecured claims (e) shareholders holding 5% or more of
the Debtors stock, (f) indenture trustees, (g) professionads employed by the Debtors, and (h)
insurers of the Debtors. Following the preparation of the Kovac Initid Declaration, Bain
searched certain other databases to determine whether Bain has provided in the recent past or
currently is providing servicesto any creditor or party-in-interest to the Debtors and in the
Debtors cases. Bain has supplemented itsinitid disclosuresin the Kovac Initid Declaration
with the Kovac Supplementa Declaration, which fully discloses the minima contacts between
Ban and four (4) parties-in-interest in the Chapter 11 Cases. See Kovac Supplementa
Declaration, 4-7.

Based on the foregoing and as provided in the Kovac Initid Declaration and the Kovac
Supplementa Declaration, () Bainisa“disnterested person” within the meaning of section
101(14) of the Bankruptcy Code and as required by section 327(a) of the Bankruptcy Code and
holds no interest adverse to the Debtors or their estates in respect of the matters for which Bain
was employed and (b) Bain has no connection to the Debtors, their creditors or their related
parties herein except as disclosed herein or in the Kovac Initid Declaration and the Kovac

Supplementa Declaration. ©

9 While Bain received various payments, as outlined in Addendum A to the Kovac Supplemental

Declaration, from the Debtors in the ordinary course of businessin the ninety-day period prior to the Petition Date
(collectively, the “Payments”), the Payments do not affect the disinterestedness of Bain. An examination of the
payment history in this case reveal s that the Payments received by Bain during the preference period were consistent
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B. Extraordinary Circumstances Favor the Retention of Bain Nunc Pro Tunc.

Initidly, courts scrutinize professond applications under section 327(a) as “a means of
‘ensuring that the court may know the type of individua who is engaged in the proceeding, their
integrity, their experience in connection with work of thistype, aswell astheir competency
concerning the same.”” F/S Airlease 11, 844 F.2d at 105 (citations omitted). In exercisng its
discretion regarding the existence of “extraordinary circumstances,” bankruptcy courts consider
the following fectors
whether the gpplicant or some other person bore respongbility for
goplying for  gpprovd; whether the applicant was under time
pressure to begin service without gpprovd; the amount of delay
after the applicant learned that initid approvd had not been
granted;, the extent to which compensation to the gpplicant will
prejudice innocent third parties, and other relevant factors.

1d. at 105-106.

In andyzing these factors, “the Third Circuit's interpretation of the standard suggestsa
flexible approach which requires bankruptcy courts to consider the circumstances of each casein
light of equitable factors” suggesting “broad bankruptcy court discretion in the matter.” Inre
ICG Communs, Case No. 00-4238 (PIW), 2001 Bankr. LEX1S 1251, *12 (Bankr. D. Del. 2001)
(Wash, J)) (emphasis added) (granting nunc pro tunc retention of a professond to the Creditors
Committee).

As outlined below, each of the above-referenced factors supports the retention of Bain
nunc pro tunc. Should this Court determine that extraordinary circumstances exig, then Bainis

entitled to “ reasonable compensation” for dl “actud, necessary services’ performed. SeeInre

Rheam of Indiana, 133 B.R. 325, 338 (E.D. Pa. 1991).

with past practices established by the parties prior to the preference period and were made according to the
contractual, thirty (30) day terms between Bain and the Debtors. See Kovac Supplemental Declaration, 1 8.
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1 Bain Is Not a Sophisticated Bankruptcy Party and Was Not
Responsiblefor the Filing of the Retention Application.

Thefirg part of the nunc pro tunc anadyss “is whether the movant bore the respongbility
of gpplying for gpprovd, or whether ancther individua bore this responshility. If the movant

bore the responsibility, then the Court islesslikely to grant gpprova.” In re Hercules Service

Corp., 116 B.R. 50, 52 (Bankr. W.D. Pa. 1990). Here, Bain acted as a business consultant to the

Debtors, and the Debtors, under Fed.R.Bankr.P. 2014(a), ultimately bore the burden of filing the

gpplication. Such factor favors nunc pro tunc retention. See generdly In re Lynx Transp., Inc.,
Case No. 98-36433DAS, 1999 Bankr. LEXIS 975 (Bankr. E.D. Pa. 1999) (in granting nunc pro
tunc relief, the Court noted that “Debtor's counsd rather than the officers themselves bore the
responsibility of sending the notice and smply failed to do s0”).

Despite the foregoing, Bain actively and perdstently sought its retention throughout the
proceeding and did not soldly rely upon the efforts of the Debtors. The Debtors, however,
requested on numerous occasions that the Bain Applications be included in alater hearing, for
reasons discussed below in section 3. See Phelps Declaration, 114 and 18 (and e-malls
referenced therein). Asnoted by the Third Circuit in E/S Airlease |1, Bankruptcy Rule 2014(a)
does not relieve the professond person who seeks gppointment from responsibility to know that
such gpprova is necessary and to insure that it has in fact been sought. See F/S Airlease 11, 844
F.2d at 106. Consequently, as outlined in section 3 below, despite the fact that the Debtors
ultimately bore the burden of seeking the gpprova of the Retention Application, Bain continued
to take an active part in the process and persistently sought its retention by the Debtors.

In addition, unlike the broker-professond in F/S Airlease |1, Bain was not a
“sophigticated [party] ... represented by attorneys throughout the course of [its] dedlings with

[the Debtors].” F/SAirlease|l, 844 F.2d at 107. Instead, Bain, much like the professondsin
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Freehold Music Center, which was cited to postively by the Third Circuit in F/S Airlease |1 and

Arkansas,10 initidly relied on the Debtors counsd to “quarterback” its retention and payment for
sarvices, epecidly since the Debtors initidly informed Bain that such services would be

compensated in the “ordinary course” See In re Freehold Music Center, Inc., 49 B.R. 293

(Bankr. D.N.J. 1985). Bain lacked the bankruptcy experience and sophistication of the broker-
professond in F/S Airlease 11, as it was relatively new to bankruptcy proceedings &t the time of
its discussions with the Debtors and was not familiar or experienced with the procedures
involved in formad retention in bankruptcy cases. See Phelps Declaration, 11 7 to 8. Compare to

In re United Cos. Fin. Corp., 241 B.R. 521, 527 (Bankr. D. Del. 1999) (J. Walrath) (denying

nunc pro tunc relief to “ sophisticated bankruptcy professond, well aware of the need for prior
approva by the Bankruptcy Court before services should be rendered”).11

Based on the foregoing, this factor weighsin favor of Bain. See, eg., In re Rheam of
Indiana, 142 B.R. 698, 701 (E.D. Pa. 1992) (finding that trustee was responsible for gpplying for
gpprova of gppointment of auctioneer under bankruptcy rule 2014(a) and therefore this factor
weighed in favor of the retention of the professond).

2. Bain Was Under Time Pressureto Begin Service Without Approval.

As contemplated pursuant to the test outlined in E/S Airlease 11, the “time pressure”
“relates solely to whether there is sufficient time to request court approva before the
professond’s services must begin.” F/S Airlease 11, 844 F.2d at 107. Accordingly, the proponent
of nunc pro tunc retention must demongtrate that its retention prior to court approval was aresult

of “an emergency Stuation in which services had to be initiated within a very short period before

10 See In re Metropolitan Hosp., 119 B.R. 910, 920 (Bankr. E.D. Pa. 1990).

11 In addition, Bain sought assistance from outside counsel upon its determination that formal court approval
was necessary (see below for more detailed discussion).
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approva could be sought.” 1d. Based on the timing of the Petition Date and the work to be
completed by Bain, the Debtors could not have sought Court approva prior to retaining Bain and
requesting that Bain perform services. See Kovac Supplemental Declaration, 1 10 to 12.

For example, in Indian River Homes, the Court found exigent circumstances requiring the

immediate retention of professorals. As noted by the Court, “the professondsin [the Indian
River Homes case] were under time pressure to bring the sdle to closing since the closing was
scheduled to occur on April 14, only two weeks after the bankruptcy petition wasfiled.” Indian

River Homes, 108 B.R. at 52; see dso lcg Communs,, 2001 Bankr. LEXIS 1251 at *13-14 (

(dlowing nunc pro tunc retention were “the committee's effective role early in the case called for
immediate professond assstance’). In the ingtant case, when the Chapter 11 Cases were
initiated, the Debtors needed Bain to continue to perform the Management Consulting Services
during the criticdl early stages of the Debtors Chapter 11 Cases. In order to allow for a seamless
trangtion to the Debtors  other professonds who were subsequently retained by the Debtors
post-petition, Bain performed the much needed Management Consulting Services during the
Service Period. In order to complete the K-mart Project, thereby alowing the Debtorsto utilize
such conaulting services for the benefit of their creditors and the Debtors' estates, Bain needed to
perform services through the Petition Date until April 11, 2003. See Kovac Supplemental
Declaration, 1 12.

The expedited, seamless work schedule made addressing the retention of Bain prior to its
provison of sarvices difficult, if not impossble. Most of the services provided by Bain were
focused on providing important information to the Debtors necessary to monitor the operations
of the Debtors post-bankruptcy. Mogt if not al of the processes, mechanisms, and forecasts

created by Bain were not available to the Debtors pre-bankruptcy, and were necessary to allow
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the Debtors the opportunity to react to changes in their business environment resulting from their
bankruptcy filing. The Debtors bankruptcy filing necessitated that the Debtors approach their
operations and their busness modd from anew perspective. Bain asssted the Debtorsin
modifying the Debtors business structure to meet their rapidly changing needs. Any delay by
the Debtors in adapting their business structure would maost probably have had disastrous effects
on the Debtors, their operations, and ultimately, the value of their assets. See Kovac
Supplemental Declaration, 1 18-43.

For example, Bain provided inventory dlocation and wire transfer services during the
Service Period. Given the unwillingness of many of the Debtors vendors to continue providing
goods to the Debtors following their bankruptcy filing, these services dlowed the Debtors to
retain customersin the first two weeks of the bankruptcy. Without this new system, very few
vendors would have been paid, effectively hdting the flow of goods from vendors to customers
and decreasing the value of many customer contracts that were ultimately sold by the Debtors
and provided returnsto their creditors. A mass exodus of customers would have dramaticaly
and negatively impacted the asset value and eventud sale price of the Debtors assets. See Kovac
Supplementa Declaration, 11 19-25.

Thetime pressure of the Debtors bankruptcy filing required Bain to begin performing
sarvices prior to itsforma, court-approved retention, and such actions were reasonable and
necessary under the circumstances. The willingness and ability of Bain to provide services
immediately upon the initiation of the Debtors bankruptcy proceeding added significant value to
the Debtors bankruptcy estates and the return to creditors. In the end, the Debtors bankruptcy
filing crested an emergency Stuation in which services hed to beinitiated within avery short

period before this Courts gpprova could be sought, and this factor weighsin favor of Bain. See,
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eg., Airlease F/S |1, 844 F.2d at 105 (noting that an example of such exigency would be where
counsel was retained by a creditors committee just two weeks before a crucial meeting and was
required to prepare immediately).
3. Bain Sought its Retention in a Timely Manner.
In anayzing the third factor in the nunc pro tunc andysis, the court must determine “how
long ... the movant delayed before requesting retroactive approval after learning that prior

approva had not been obtained.” Hercules Service Corp., 116 B.R. a 52. “The longer the delay,

the lesslikdly it isthat the Court will grant approva.” Id. Asoutlined and discussed herein,

upon learning that it needed to file a retention application, Bain sought to immediatdy initiate

the retention process and work diligently with the Debtor to ensure that an accurate and complete
Retention Application was submitted to this Court. Such action satisfies the third prong of the
nunc pro tunc requirements. 1d. (finding that the third prong was met where the Court was not
“presented with any evidence to suggest that Movants unreasonably delayed in attempting to

gain retroactive gpprova of employment once they had actua knowledge that prior approva had

not been sought”); compare to Matter of Arkansas Co., Inc., 798 F.2d 645, 649 (3d Cir. 1986)

(noting thet inadvertence or oversight of counsda does not congtitute excusable neglect sufficient

to relieve the parties of the consequences of ther inaction), In re United Cos. Fin. Corp., 241

B.R. 521 (Bankr. D. Ddl. 1999) (Wadrath, J.) (denying nunc pro tunc relief wherethe dday in
filing was adirect result of actions of counsd).
The circumgtances and events leading to the retention of Bain most resemble the nunc

pro tunc retention of aprofessiona granted by the bankruptcy court in In re Freehold Music

Center, Inc., 49 B.R. 293 (Bankr. D.N.J. 1985). In Freehold Music Center, the court granted the
gpplication of accountants for an order authorizing their employment nunc pro tunc, finding that

the equities balanced in favor of the accountants in that they were unsophisticated and unfamiliar
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with the mandates of the Code regarding professiond compensation, they had agood faith belief
that authorization for their work had been arranged, and their work was essential to the debtor's
busness. Following its determination that formal retention under the Bankruptcy Code was

required, the accountants ceased performing services and immediately sought approva from the

bankruptcy court. Freehold Music Center, 49 B.R. at 294.

Asdiscussed above, Bain is rdatively unfamiliar with the bankruptcy process and the
retention requirements under the bankruptcy code and applicable law. See Phelps Declaration, i

8. In addition, smilar to the accountants in Freehold Music Center, Bain held agood faith belief

that its services or the payment therefor from the Debtors would not require forma retention or
court gpprova. Upon completion of the Management Consulting Services, Bain awaited
payment for services from the Debtors and was informed that the Debtors would make payment
to Bain in the ordinary course of business. In-house counsd for Bain followed-up with the
Debtors and contacted the counsdl for the Debtors to inquiry as to the status of such payment. At
that time, counsel for the Debtors proposed filing an abbreviated retention application based on
the limited period of time the Debtors retained Bain and paying Bain in the ordinary course of
business. See Phelps Declaration, 11 4-5.

Counsd for the Debtors, however, subsequently determined that afull retention
gpplication needed to be presented to the Court and that Bain needed to submit a find fee

goplication. Again, much like the accountantsin Freehold Music Center, Bain acted

expeditioudy to seek court-gpproved retention after this notification from the Debtors. The
Debtors and Bain negotiated and prepared the Bain Applications over the course of the next
severd weeks, requiring that Bain seek the assistance of outside counsd to advise Bain asto the

retention and fee gpplication process. See Phelps Declaration, 1 6-10.
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Further ddaying the filing of the Retention Application were the requests from the
Debtors to include the Retention Application in alaer hearing.12 See Phelps Declaration, 1 14
and 18 (and e-mails referenced therein). Based on conversations with counsdl for the Debtors,
the Debtors made such requests because of (a) the large amount of activity and other issues
(including the sdles of assets and DIP financing) occurring in the Chapter 11 Cases'3 and (b) the
lack of ongoing servicesto be provided by Bain.

Such lack of ongoing services differentiates Bain' s retention from many proceedings
where professionas are sought to be retained nunc pro tunc. Bain did not provide servicesto the
Debtors on an ongoing basis while its retention was | eft unattended and unaddressed. As noted
previoudy, Bain provided Management Consulting Services during the Service Period, afinite
period of time during the initia stages of the Chapter 11 Cases. Other than repeated requests and
generd “nagging,” Bain lacked the ability to withhold the provision of its services or assart any
other kind of pressure on the Debtors to compe them to file the Retention Application in amore

timely fashion. See, .., In re Metropolitan Hosp., 119 B.R. 910, 921 (Bankr. D. N.J. 1990)

(noting that professiond should have ceased performing any further services until court approva
was obtained).

Thisfinite service period adso obviates many of the traditiona concerns involved with
nunc pro tunc retention, which are factors specificaly when the professond provides services

on an ongoing basis. As discussed below, Bain needed to begin providing services immediately

12 Additionally, the retention of counsel by Bain resulted in adelay in the process. Asmentioned previously,
such delay resulted from Bain’s need to retain counsel after learning that it needed to seek formal court approval for
its retention and the payment of itsfees. Bain’s counsel therefore needed to complete conflict checks and to become
familiar with the proceeding at alater date.

13 Following the Petition Date, the Debtors (and their counsel) have focused their energy on (@) restructuring

their costs, while preserving their assets, and (b) achieving milestones in the Chapter 11 process, while attempting to
sell asubstantial portion of their assets for the highest and best cost.
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upon the inception of the Chapter 11 Cases. Accordingly, this Court could not have andyzed
any potentia conflicts of interest or the competency of Bain prior to Bain's provision of
Management Consulting Services14 Since the services provided by Bain were not ongoing, the
circumstances, conditions, and effect of Bain's retention would not change following its
provison of services, and therefore its retention was not susceptible to many of the typica
concernsin nunc pro tunc retention for an ongoing professiond, including (a) “ prevent[ing]]
various counsd from smultaneoudy representing and charging debtors, Creditors Committees,

etc. to the detriment of the creditors,” see In re Bible Ddliverance Evangdligic Church, 39 B.R.

768, 772 (Bankr. E.D. Pa. 1984); and (b) “ensuring that the court may know the type of
individua who is engaged in the proceeding, their integrity, their experience in connection with
work of thistype, aswell astheir competency concerning the same,” see F/S Airlease 1, 844
F.2d at 106. In retrospect, under any circumstances, this Court has to evaluate these concerns
after the completion of services by Bain, and such evauation is not time dependent. In other
words, neither the conflicts nor the competency andys's changes because the Retention
Application was filed in August 2003, as opposed to May 2003 or earlier.

The limited engagement of Bain supports the granting of nunc pro tunc rdief. See, eq.,

In re Indian River Homes, Inc., 108 B.R. 46, 51 (D. Ddl. 1989) (approving nunc pro tunc

retention were “employment of the professionals for purposes of that sdle was for only a short
time period, since the closing was scheduled to occur about two weeks after the bankruptcy
petition wasfiled”). Bain made every effort to expedite the Retention Application process asiit

sought immediate payment. See Phelps Declaration, 114 to 18. Based on the foregoing, Bain

14 Asdiscussed herein and in the Kovac Supplemental Declaration, Bain does not have any conflicts of
interest to its provision of servicesto the Debtors and clearly possesses experience and competency in providing the
Management Consulting Services.
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submitsthat it met its obligation to seek the timdly filing of its Retention Application and thet
thisfactorsweighsin favor of its nunc pro tunc request.

4, The Payment of Compensation to Bain Will Not Pregudice Innocent
Third Parties.

In the Fee Application, Bain requests find gpprova and alowance of compensation for
its professona services in the aggregate amount of $300,000 and for the reimbursement of the
reasonable and necessary out- of-pocket expensesthat it incurred in connection therewith of
$30,000. Therates for which Bain seeks approval herein areits usud and customary hilling rates
for the types of services performed, as described in the Application and Motion and the Kovac
Initid Declaration. Bain performed extensive essentid management consulting services for the
Debtors during the Service Period. Such payments will result in no prejudice to any third party.

In fact, as discussed in detail below, the services provided by Bain to the Debtors resulted
in asubgantia increase in the value of the assets of the Debtors, resulting in an increased return
for al creditors when some of these assets were sold. Accordingly, the estates of the Debtors
and the creditors of the Debtors benefited from the services of Bain. The only party that will be
pregjudiced by the denid of the Retention Application will be Bain.

C. Any Indemnification _of Bain Will Reguire Court Authorized Notice and

Approval, and Bain Agrees to Strike the Limitation of Liability Provison
Contained in the Engagement L etter.

Pursuant to the Bain Agreement, the Debtors were obligated to indemnify and hold
harmless Bain from certain clams and causes of action (the “Indemnification Provison”). The
UST has objected to the Indemnification Provison to the extent it (@) grants of indemnification
without prior court notice and approva and (b) limits the ligbility of Bain to the Debtors.

Asto the firgt concern of the UST regarding prior court notice and gpproval, Bain

proposes including the language (or something subgtantialy smilar) outlined in Exhibit 4
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(attached hereto and incorporated herein by reference) in any order approving the retention and
termination of Bain. Bain believesthe incluson of such language in any order granting the
retention of Bain shdl dleviae any concerns of the UST as to the indemnification of Bain
without prior court notice and gpproval, and understands that the UST agrees to that such
language is sufficient.
In addition, as to the limitation of liability language, Bain understands that the UST refers
to the following statement in the Indemnification Provision:
In no event will ether paty be lidble to the other for any lost
profits;, or other indirect, specid, punitive or consequentid
damages. Ban will not be lidble for any amount in excess of the
totd _of fees (exduding rembursement of expenses) actudly pad
to Ban.
To address the UST’ s concerns, Bain shdl strike the foregoing provison from the Engagement
Letter.
D. Conclusion
Based on the foregoing, Bain submitsthat it is a disnterested party, as contemplated
under Section 327(a) of the Bankruptcy Code, and that “extraordinary circumstances’ (as
contemplated by applicable Third Circuit law) exist that support the retention of Bain nunc pro
tunc to April 1, 2003.

V. THIS COURT SHOULD APPROVE THE PAYMENT OF COMPENSATION TO BAIN AS
OUTLINED IN THE FEE APPLICATION.

Bain incurred $300,000.00 in fees and $30,000.00 in expenses during the period from
April 1, 2003 through April 11, 2003. Pursuant to the Fee Application, Bain seeks the approva
of this Court as to the payment of the fees and expensesincurred by Bain related to its retention.
In support of the Fee Application, attached to the Fee Application are (collectively, the “Fee

Exhibits’):
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a Exhibit A, which isasummary of the hours charged for services rendered
by Bain, induding the name of each professional who worked on the case during the
Service Period, the number of hours that they expended, and a description of the services
rendered; and

b. Exhibit B, which isasummary of the expensesincurred by Bain during
the Service Period in connection with this engagement.

Bain performed extensve essentia management consulting services for the Debtors during the
Service Period. In rendering these services and seeking the fees outlined in the Fee Exhibits,
Bain made every effort to maximize the benefit to the Debtors and to coordinate its efforts with
those of the Debtors and other professionasto avoid duplication of effort. Similarly, the
expenses sought in the Fee Application reflect actud out- of-pocket expenses incurred by Bain,
and Bain bdlieves that they were reasonable and necessary.

The UST arguesthat Bain () failed to meet the reporting standards required under Local
Bankruptcy Rule 2016 and (b) failed to contribute vaue to the estate because the services
furnished by Bain only benefited business of the Debtors sold postpetition. Notwithstanding
these objections, for the reasons outlined below and in the Fee Application, the compensation
requested in the Fee Application should be approved by this Court and ultimately paid by the
Debtor to Bain.

A. The Billing Detail Provided by Bain |Is Sufficient to Adeguately Inform this
Court of the Services Provided and Work Performed by Bain.

Bain has reviewed the Loca Bankruptcy Rule 2016-2, and Bain believes that itstime
entries are substartidly in compliance with that Rule. All of the servicesthat Bain has
performed for the Debtorsfal into a single category — “management consulting.” Bain has
submitted herewith a supplemental statement of work containing detailed descriptions of services
performed by individua professonds of Bain during the Services Period, which is attached to

Addendum 2 to the Kovac Supplemental Declaration (the * Fee Supplement”). Under the
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circumstances, Bain respectfully contends that the Fee Exhibits and the Fee Supplement provide
aufficient information for this Court to adequately evauate the Fee Application and ultimately

grant the relief sought therein. In support thereof, Bain notes the following:
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1 Bain Lacks the Procedures, Mechanisms, and Ability to Comply with
Local Rule 2016-2.

Bain bills clients on a project basis, not on atime basis. The exact scope of a consulting
project, including the duration, the anticipated saffing levels, and the find ddiverable product,
are agreed upon up front with aclient. The parties then determine afixed monthly fee based on
these dements. The monthly fee will remain the same regardless of the amount of hours or days
actualy spent by individua team professionas working on the project. Asaresult, Bain does
not require its employees to maintain detailed time records on adaily basis, let done on the bass
of increments as amdl as 9x (6) minutes. See Kovac Supplemental Declaration, Y 13 to 14.15

In addition, the costs involved to Bain to introduce and employ detailed time record
procedures would be exorbitant. Historicaly, Bain has had limited engagementsin bankruptcy
proceedings and therefore has not been asked to submit detailed time recordsin the past to its
clients. Any efforts to provide detailed time records as contemplated by the Delaware L ocal
Rules of Bankruptcy Procedure would result in substantia costs and expenses to Bain, which, to
alow Bain to continue providing services to such distressed customers, would result in Bain
passing dong such costs and expensesto its distressed clients. Accordingly, the implementation
of different procedures would increase the costs of doing business for Bain and result in
increased professional fees and expenses for its clients. See Welch Declaration, /4.

Bain employs a team: based gpproach to management consulting. Client engagements are

priced and staffed based on a case team month. Time required throughout the project will often

15 Bain does not monitor or record hours of service on adaily basis. However, Bain professionals routinely
work twelve (12) hour workdays. Most, if not all members of the team of professionalsinvolved worked the entire
Service Period (including weekends), asis apparent by analyzing the number of hours each professional worked on
the Debtors matter based on seven (7) daysor eleven (11) days. For example, one of the Bain professionals, Amy
Manning, provided one hundred twenty (120) hours of Management Services during the Service Period. Ms.
Manning did not work 17+ hours aday for 7 days but didwork 12 hours aday for 11 days. See Kovac

Supplemental Declaration, 1 15.
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ebb and flow, however the project team is alocated to the client engagement and fully
committed to the unpredictable travel and overtime required to complete the project. Consulting
gaff below the leve of manager are typicaly committed to no more than two haf-time dient
project teams. This focused gpproach to alimited number of dients minimizes potentid for
scheduling conflicts thet arise from juggling multiple dlient assgnments, asis often the norm in
professond organizations that bill on an hourly basis. See Welch Declaration, ] 5-6.

Detailed time based reporting and billing would require additiona time spent by the

following;

a Seffing officers, to assgn dl daff to severd dients to smooth the hourly

hilling;

b. Client engagement patners, to increase client communication regarding

anticipated or incurred peaks in monthly billable hours,

C. Professond daff, to maintain detalled time records by dient by hour
ingead of the practice today of reporting hours (such practice is currently inconsistent

with our operating principles and business practices for the month);

d. Finance gaff, to audit the timesheets submitted by professond gaff and to

prepare variable monthly client billing and to forecast and manage cash flow; and

e Office heads to manage profitability given higher variability in monthly

revenue.
To maintain profitability and alow Bain to provide management consulting to bankrupt
companies (as opposed to avoiding bankruptcy proceedings due to lower profit margins and
related costs), any incremental cost associated with the increased time demands discussed
necessarily would have to be passed on by Bain to its clients. See Welch Declaration, 7.
By maintaining billing and cost practices across the board (i.e,, to bankrupt and non-
bankrupt clients), Bain is adle to provide conastent, efficient servicesto dl clients, and not
charge bankrupt clients a premium for services. Bain realizes that its management consulting

services provide much need assistance to bankrupt parties and wishes to provide such services
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where needed. However, in the event it isforced to adapt its billing practices to certain specific
bankruptcy guiddines, Bain may be unable to provide such servicesin the future. See Welch
Declaration,  7-8.

2. The Terms of Bain’s Provision of Services Were Not Dependent on
the Amount of Time Spent by Bain Related to its Retention.

Quite smply, Bain agreed to provide certain management consulting servicesto Bain for
as long as necessary to complete the Management Consulting Services for an agreed upon
amount of $300,000 in professiona fees and $30,000 in expenses. The number of hours that
Bain expended in completing these services would not impact the fees and expensesto be paid to
Bain. In fact, when the parties negotiated and agreed to the Termination Agreement, both parties
contemplated that, in the event Bain expended more hours and expenses than originaly
anticipated under the Termination Agreement, Bain would not be able to recoup such fees and
expenses from the Debtor. See Kovac Supplemental Declaration, 11 12 to 14.

Asis apparent from any review of the Fee Exhibits, the completion of the Management
Consulting Services required Bain to expend substantialy more hours and incur more expenses
than origindly contemplated by the parties. Nonetheless, Bain agreed to cap its fees and
expenses to $300,000 and $30,000 respectfully. Accordingly, the actua time entries and more
detailed breakdown of services performed by each individual are not necessary to vaue the
Management Consulting Services.

B. The Services Provided by Bain Adeguately Support the Compensation

Sought by Bain Pursuant to the Fee Application and Directly Benefited All
Creditors of the Debtor.

Instead, the vauation of the Management Consulting Services necessarily requires an
andysis of whether the Debtor received the contemplated and bargained for vaue that formed

the basis of the Engagement Letter and the Termination Letter. Based on dl indicators and the
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results of the Sdle, it is quite gpparent that the Debtor received the bargained for value
contemplated under the Engagement Letter and the Termination L etter.

First, Bain performed significant services that enabled the Debtors to maintain and
perhaps increase the vaue of their assats, which ultimately resulted in a greater recovery for
creditors. In summary, the Management Consulting Services included:

a Developed and implemented a new daly process to dlocate inventory
purchases to Product Supply Centers (PSCs) and initiate wire transfers to pay vendors in
advance of shipment of goods;

b. Created integrated financid model and overhead cost reduction roadmap
to establish cost reduction targets for key overhead functions in various scenarios for
downsized business,

C. Findized action plan to diminate excess and aged inventory;

d. Findized action plan to re-desgn procurement organization to improve
customer sarvice levels at alower cost;

e Finadized Information Technology (IT) cog diagnostic and developed
restructuring options to significantly reduce IT codts,

f. Created financid mode to assess impact of various PSC network
restructuring aternatives and potentia distribution center closures,

s} Collected relevant data and andyzed opportunities to sdll/monetize certain
assets (corporate stores, warehouses);

h. Maintained daily/weekly executive management “dashboard” to monitor
hedth of budness induding ealy waning sysdem to identify potentid customer
defections.

See Kovac Supplemental Declaration, Y 18-43. As discussed above and in the Kovac
Supplemental Declaration, such services provided extraordinary vaue to the Debtors and to their
edtates, and enhanced the value of their estates for the benefit of their creditors. Seeid.

Second, the Debtors support the fees sought by Bain and believe that such fees are
reasonable given the Management Consulting Services and their usefulness in enabling certain

successful sales of assetsin the Chapter 11 Cases. In conversations between representatives of
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the Debtors and Bain, the Debtors have continuoudy expressed their satisfaction with the
Management Consulting Services and believe that such services ultimately asssted in the
successful Sadle. See Kovac Supplementa Declaration, 11 16.

C. Conclusion.

Bain believes the amount requested in the Fee Application isfair and reasonable given (a)
the complexity of the case, (b) the time expended, (€) the nature and extent of the services
rendered, (d) the value of such services, and (€) the costs of comparable services other thanin a
case under the Bankruptcy Code. Bain respectfully contends that the Fee Exhibits and the Fee
Supplement provide sufficient information for this Court to adequately evauate the Fee
Application, and that the relief sought therein should be granted by this Court.

[Intentionally L eft Blank]
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V. CONCLUSION.

In conclusion, based on the foregoing, Bain respectfully requests that this Court approve
the retention of Bain nunc pro tunc to April 1, 2003 pursuant to 11 U.S.C. 88 327(a), 330 and
105(a) and Fed. R. Bankr. P. 2014(a), 2016 and 5002 and approve the fees and expenses to be
paid to Bain pursuant to the Fee Application.

Dated: October 15, 2003

Respectfully submitted,

By: /9 Brian A. Sullivan
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Peter A. Clark

Jason J. DeJonker

227 West Monroe Street
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Facamile 312.984.7700
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