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Official Form 410 

Proof of Claim 04/19

Read the instructions before filling out this form. This form is for making a claim for payment in a bankruptcy case. Do not use this form to 
make a request for payment of an administrative expense. Make such a request according to 11 U.S.C. § 503. 

Filers must leave out or redact information that is entitled to privacy on this form or on any attached documents. Attach redacted copies of any 
documents that support the claim, such as promissory notes, purchase orders, invoices, itemized statements of running accounts, contracts, judgments, 
mortgages, and security agreements. Do not send original documents; they may be destroyed after scanning. If the documents are not available, 
explain in an attachment. 

A person who files a fraudulent claim could be fined up to $500,000, imprisoned for up to 5 years, or both. 18 U.S.C. §§ 152, 157, and 3571. 

Fill in all the information about the claim as of the date the case was filed. That date is on the notice of bankruptcy (Form 309) that you received. 

Part 1:  Identify the Claim 

1. Who is the current
creditor? ___________________________________________________________________________________________________________ 

Name of the current creditor (the person or entity to be paid for this claim) 

Other names the creditor used with the debtor ________________________________________________________________________ 

2. Has this claim been
acquired from
someone else?

 No
 Yes. From whom?  ______________________________________________________________________________________________________

3. Where should notices
and payments to the
creditor be sent?

Federal Rule of
Bankruptcy Procedure
(FRBP) 2002(g)

Where should notices to the creditor be sent? Where should payments to the creditor be sent? (if 
different) 

_____________________________________________________ 
Name  

______________________________________________________ 
Number Street 

______________________________________________________ 
City State ZIP Code  

Contact phone ________________________ 

Contact email ________________________ 

_____________________________________________________ 
Name  

______________________________________________________ 
Number Street 

______________________________________________________ 
City State ZIP Code  

Contact phone ________________________ 

Contact email ________________________ 

Uniform claim identifier for electronic payments in chapter 13 (if you use one):  

__  __  __  __  __  __  __  __  __  __  __  __  __  __  __  __  __  __  __  __  __  __  __  __ 

4. Does this claim amend
one already filed?

 No

 Yes. Claim number on court claims registry (if known) ________ Filed on   ________________________ 
MM /  DD /  YYYY

5. Do you know if anyone
else has filed a proof
of claim for this claim?

 No
 Yes. Who made the earlier filing?  _____________________________

Debtor 1 __________________________________________________________________  

Debtor 2 ________________________________________________________________ 
(Spouse, if filing) 

United States Bankruptcy Court for the: __________ District of __________ 

Case number ___________________________________________ 

  Fill in this information to identify the case: 

E-Filed on 08/30/2021
Claim # 392

OCB Restaurant Company, LLC

Northern District of Texas, Dallas Division

21-30726-11

Benchmark-Clarence Associates LLC

✔

James J. Zawodzinski, Jr., Esq.

140 Pearl Street Suite 100

Buffalo NY 14202

(716) 856-4000

jzawodzi@hodgsonruss.com

✔

✔
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Part 2:  Give Information About the Claim as of the Date the Case Was Filed 

6. Do you have any number
you use to identify the
debtor?

 No
 Yes. Last 4 digits of the debtor’s account or any number you use to identify the debtor:  ____   ____   ____  ____

7. How much is the claim? $_____________________________.  Does this amount include interest or other charges? 

 No

 Yes.  Attach statement itemizing interest, fees, expenses, or other
charges required by Bankruptcy Rule 3001(c)(2)(A). 

8. What is the basis of the
claim?

Examples: Goods sold, money loaned, lease, services performed, personal injury or wrongful death, or credit card. 

Attach redacted copies of any documents supporting the claim required by Bankruptcy Rule 3001(c). 

Limit disclosing information that is entitled to privacy, such as health care information.  

______________________________________________________________________________ 

9. Is all or part of the claim
secured?

 No
 Yes. The claim is secured by a lien on property.

Nature of property: 

 Real estate. If the claim is secured by the debtor’s principal residence, file a Mortgage Proof of Claim
Attachment (Official Form 410-A) with this Proof of Claim. 

 Motor vehicle
 Other. Describe: _____________________________________________________________ 

Basis for perfection: _____________________________________________________________ 

Attach redacted copies of documents, if any, that show evidence of perfection of a security interest (for 
example, a mortgage, lien, certificate of title, financing statement, or other document that shows the lien has 
been filed or recorded.)  

Value of property:   $__________________ 

Amount of the claim that is secured:   $__________________ 

Amount of the claim that is unsecured:  $__________________ (The sum of the secured and unsecured 
amounts should match the amount in line 7.) 

Amount necessary to cure any default as of the date of the petition:  $____________________ 

Annual Interest Rate (when case was filed) _______% 

 Fixed
 Variable

10. Is this claim based on a
lease?

 No

 Yes. Amount necessary to cure any default as of the date of the petition. $____________________ 

11. Is this claim subject to a
right of setoff?

 No

 Yes. Identify the property: ___________________________________________________________________

✔

Real Estate Lease

✔

✔

✔

173,732.30

✔

173,732.30
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12. Is all or part of the claim
entitled to priority under
11 U.S.C. § 507(a)?

A claim may be partly
priority and partly
nonpriority. For example,
in some categories, the
law limits the amount
entitled to priority.

Amount entitled to priority 

$____________________ 

$____________________ 

$____________________ 

$____________________ 

$____________________ 

 No

 Yes. Check one:

 Domestic support obligations (including alimony and child support) under
11 U.S.C. § 507(a)(1)(A) or (a)(1)(B).

 Up to $3,025* of deposits toward purchase, lease, or rental of property or services for 
personal, family, or household use. 11 U.S.C. § 507(a)(7).

 Wages, salaries, or commissions (up to $13,650*) earned within 180 days before the 
bankruptcy petition is filed or the debtor’s business ends, whichever is earlier.
11 U.S.C. § 507(a)(4).

 Taxes or penalties owed to governmental units. 11 U.S.C. § 507(a)(8).

 Contributions to an employee benefit plan. 11 U.S.C. § 507(a)(5).

 Other. Specify subsection of 11 U.S.C. § 507(a)(__) that applies. $____________________ 

* Amounts are subject to adjustment on 4/01/22 and every 3 years after that for cases begun on or after the date of adjustment.

Part 3:  Sign Below 

The person completing 
this proof of claim must 
sign and date it.  
FRBP 9011(b). 

If you file this claim 
electronically, FRBP 
5005(a)(2) authorizes courts 
to establish local rules 
specifying what a signature 
is.  

A person who files a 
fraudulent claim could be 
fined up to $500,000, 
imprisoned for up to 5 
years, or both.  
18 U.S.C. §§ 152, 157, and 
3571. 

Check the appropriate box: 

 I am the creditor.

 I am the creditor’s attorney or authorized agent.

 I am the trustee, or the debtor, or their authorized agent. Bankruptcy Rule 3004.

 I am a guarantor, surety, endorser, or other codebtor. Bankruptcy Rule 3005.

I understand that an authorized signature on this Proof of Claim serves as an acknowledgment that when calculating the 
amount of the claim, the creditor gave the debtor credit for any payments received toward the debt.  

I have examined the information in this Proof of Claim and have a reasonable belief that the information is true 
and correct. 

I declare under penalty of perjury that the foregoing is true and correct.  

Executed on date  _________________ 
MM  /  DD  /  YYYY

8________________________________________________________________________
Signature 

Print the name of the person who is completing and signing this claim: 

Name _______________________________________________________________________________________________
First name Middle name Last name 

Title _______________________________________________________________________________________________ 

Company _______________________________________________________________________________________________ 
Identify the corporate servicer as the company if the authorized agent is a servicer. 

Address _______________________________________________________________________________________________ 
Number Street

_______________________________________________________________________________________________ 
City State ZIP Code

Contact phone _____________________________ Email ____________________________________ 

0.00

✔

0.00

0.00

0.00

0.00

0.00

✔

08/30/2021

Jeffrey A. Withee

Jeffrey A. Withee

Vice President of manager, Benchmark Properties Management Corp.

Benchmark-Clarence Associates LLC

4053 Maple Road

Amherst NY 14226

(716) 833-4986 jwithee@benchmarkgrp.com
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UNITED STATES BANKRUPTCY COURT 
NORTHERN DISTRICT OF TEXAS 

DALLAS DIVISION 
        
 
In re:        Chapter 11 
 
FRESH ACQUISITIONS, LLC1    Case No.:  21-30721 
        (Jointly Administered) 
    Debtors.    
        
 

RIDER TO PROOF OF CLAIM  
 

Benchmark-Clarence Associates LLC (“Landlord”), submits this Proof of Claim 
(“Claim”) against OCB Restaurant Company, LLC (the “Debtor”), a debtor under Case No. 21-
30726, jointly administered under Case No. 21-30721, for a claim in an amount not less than 
$173,732.30 for past due rents, water bills, insurance, taxes and related fees from December 20, 
2019, through April 20, 2021, as a result of the surrender and rejection of a Lease Agreement 
dated June 15, 1993 (the “Prime Lease Agreement”), between Clarence Mall Properties 
(“Original Landlord”) and Buffets, Inc. (the “Original Tenant”) for a building located at 4401 
Transit Road, Clarence, New York 14221 (the “Premises”), as affected by the Letter Agreement 
on Lease dated June 16, 1993, between Original Landlord and Original Tenant (the “Letter 
Agreement”), as further affected by the Memorandum of Lease dated March 17, 1994, between 
Original Landlord and Original Tenant (the “Memorandum” and collectively with the Prime 
Lease Agreement, and Letter Agreement, the “Original Lease Documents”).   

 
On July 14, 1994, the Original Tenant assigned its title, rights, and interests in the 

Original Lease Documents to OCB Realty Company (the “Assignee”) pursuant to an Assignment 
and Assumption of Lease entered into on July 14, 1994 (the “Assignment of Lease”).  On July 
14, 1994, the Assignee also entered into a Sublease with Debtor (the “Sublease”), as guaranteed 
by the Original Tenant on July 14, 1994 (the “Guaranty” and collectively with the Original Lease 
Documents, Assignment of Lease, and Sublease, the “Lease”).      

 
The Lease was affected by the First Amendment to Lease entered into on 

December 21, 2005, between Benchmark Main-Transit Associates, LLC (“BMTA”) and Debtor 
(the “First Amendment”), and on August 9, 2007, BMTA assigned its title, rights, and interests 
in the Lease to Landlord pursuant to an Assignment and Assumption of Leases (the “Benchmark 
Assignment of Lease”).  The Lease was further affected by the Second Amendment to Lease, 

                                                 
1 The Debtors in these chapter 11 cases and the last four digits of each Debtors’ taxpayer identification number are 
as follows:  Alamo Fresh Payroll, LLC (1590); Fresh Acquisitions, LLC (2795); Alamo Ovation, LLC (9002); 
Buffets, LLC (2294); Hometown Buffet, Inc. (3002); Tahoe Joe’s Inc. (7129); OCB Restaurant Company, LLC 
(7607); OCB Purchasing, Co. (7610); Ryan’s Restaurant Group, LLC (7895); Fire Mountain Restaurants, LLC 
(8003); Food Management Partners, Inc. (7374); FMP SA Management Group, LLC (3031); FMP-Fresh Payroll, 
LLC (8962); FMP-Ovation Payroll, LLC (1728); and Alamo Buffets Payroll, LLC (0998).  The Debtors’ principal 
offices are located at 2338 N. Loop 1604 W., Suite 350, San Antonio TX, 78248, United States.  



 

 

entered into on June 15, 2020, between Landlord and Debtor (the “Second Amendment”).  
Pursuant to the terms and conditions of the Lease, on July 28, 2018, Debtor served a written 
notice to renew the Lease on the Landlord (“Lease Renewal Notice”) to extend the term of their 
Lease until December 31, 2023 (the “Expiration Date”).   

 
On April 8, 2021, Debtor notified Landlord that Debtor has ceased operations and 

surrendered possession of the Premises (the “Lease Surrender Letter”), the Debtor subsequently 
filed for chapter 11 bankruptcy protection on April 20, 2021 (the “Petition Date”) in the United 
States Bankruptcy Court, Northern District of Texas (the “Court”).  On April 23, 2021, the Court 
entered an order authorizing the rejection of certain leases and authorizing the abandonment of 
certain property (the “Order”), pursuant to which, as of the Petition Date, the Lease was 
effectively rejected.  The following documents are being filed in support of the Claim: 

 
 Exhibit A – Lease Agreement; 
 Exhibit B – Letter Agreement on Lease; 
 Exhibit C – Memorandum of Lease; 
 Exhibit D – Assignment and Assumption of Lease; 
 Exhibit E – Sublease;  
 Exhibit F – Guaranty of Lease; 
 Exhibit G – First Amendment to Lease; 
 Exhibit H – Benchmark Assignment and Assumption of Leases; 
 Exhibit I – Second Amendment to Lease; 
 Exhibit J – Lease Renewal Notice; 
 Exhibit K – Lease Surrender Letter; 
 Exhibit L – Order Authorizing Rejection of Lease; and  
 Exhibit M – Account Statement in the amount of $173,732.30. 
 
Landlord reserves the right to amend and/or supplement this Claim at any time 

and in any manner and/or to file additional proofs of claim for any additional amounts and/or 
claims that may be based on information not yet known, or the same or additional documents or 
grounds of liability, including, but not limited to, additional administrative expenses arising after 
the petition date. 
 

This Claim is filed to protect Landlord from forfeiture of any claim it may have.  
Filing of this Claim is not (a) a waiver or release of Landlord’s rights, claims or defenses against 
any person, entity or property; (b) a waiver or release of Landlord’s right to have any and all 
final orders in any and all non-core matters entered only after de novo review by a United States 
District Judge; (c) a consent by Landlord to the jurisdiction of this Court for any purpose other 
than with respect to this Claim; (d) an election of remedy; (e) a waiver or release of any rights 
which Landlord may have to a jury trial; or (f) a waiver of the right to move to withdraw the 
reference with respect to the subject matter of this Claim, any objection thereto or any other 
proceedings which may be commenced in these cases against or otherwise involving Landlord, 
including without limitation, any adversary proceeding that was or may be commenced by any 
party or committee in this case. 

001236.00115 Business 21458497v1 
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LEASE 

BY AND BETWEEN 

BOFPETS, XNC., AS TENANT, 

AND 

CLARENCE MALL PROPERTIES, AS LANDLORD 

FOR SPACE IN 

CLARENCB MALL 
CLARENCE, NEW YORK 
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L E A S E 

This Lease is made and entered into this ____ . day of 
------------~' 19 , by and between CLARENCE MALL PROPERTIES, a 
New Jersey limitedpartnership ("Landlord") and BUFFETS, INC., a 
Minnesota corporation ("Tenant11 ). 

W I T N E S E T H : 

1. Premises and Shopping Center. . Subject to the terms 
and conditions of this Lease, Landlord leases to Tenant and 
Tenant leases from Landlord the premises consisting of 
approximately ten thousand sixty (10,060) square feet of leasable 
area ("Premises"), as cross-hatched on the site plans attached 
hereto as Exhibit A, which Premises is part of the shopping 
center development known as Clarence Hall located at Transit 
Drive and Main street consisting of approximately two hundred 
fifty thousand five hundred forty-one (250,541) square feet of 
leasable area, inclusive of the Premises ("Shopping Center"), as 
outlined in red on the site plan attached hereto as Exhibit A and 
as legally described in Exhibit B attached hereto. In the event 
Tenant uses an enclosed garbage area, such area shall not be 
considered a portion of the Premises and rent shall not be 
payable thereon. 

2. ~. This Lease shall be for a term of Fifteen 
(15) full Lease Years and any Partial Lease Year commencing 
either (i) one hundred fifty (150) days after the last to occur 
of: (a) the date Landlord approves Tenant's Plans (as defined 
below); (b) the date Landlord tenders possession of the Premises 
to Tenant; (c) the date Landlord provides Tenant with a 
nondisturbance agreement from the secured party under the 
existing first mortgagee or deed of trust with respect to the 
Shopping Center on terms and conditions reasonably satisfactory 
to Tenant and such secured party; and (d) the date Tenant obtains 
all necessary governmental permits and approvals concerning the 
construction and operation of the Premises, or (ii) the day 
Tenant opens the Premises for business, whichever comes first 
(the "Commencement Date"), and ending Fifteen (15) Lease Years 
after the last day of the First Partial Lease Year of the Term 
(the "Expiration Date"). · Promptly following the Commencement 
Date, Landlord and Tenant shall enter into and record a 
memorandum of this Lease as set forth in Section 39G of this 
Lease. Following Landlord's approval of Tenant's Plans, Tenant 
shall promptly apply for and diligently pursue all necessary 
governmental permits and approvals concerning the construction 
and operation of the Premises. Notwithstanding anything in this 
Lease to the contrary, in the event Tenant has not obtained all 
necessary governmental permits and approvals concerning the 
construction and operation of its intended business in the 
Premises within one hundred fifty (150) days after Tenant has 
made application therefor (the 11 Permitted Period"), either 
Landlord or Tenant may terminate this Lease by delivery of 
written notice to the other party, so long as said notice is 



' ·' 
• 

received by the other party prior to the receipt by Tenant of all 
necessary permits and approvals; provided, however, Landlord and 
Tenant may mutually agree to extend the Permitted Period if 
Tenant is diligently pursuing and cooperating with the 
appropriate authorities for said permits and approvals. Tenant 
agrees to allow the existing tenant currently occupying the 
Premises to continue to occupy the Premises until Tenant obtains 
all necessary permits and approvals; provided, however, Landlord 
shall use its best efforts to tender possession of the Premises 
to Tenant within thirty (30) days after the first day of the 
month subsequent to the day Tenant receives all necessary 
governmental permits and approvals. 

Landlord shall give Tenant written notice of its intent 
to tender possession of the Premises not less than seven (7) days 
prior to such tender of possession ("Notice of Tender"). It is 
presently estimated that the Premises will be available by July 
1, 1993 (the "Target Date"), but such date is merely a target 
date, and Tenant agrees to accept Landlord's tender of possession 
when the Premises is available; provided, however, Landlord shall 
not tender possession of the Premises prior to such date; further 
provided, however, in the event Landlord has not given Notice of 
Tender within ninety (90) days after the Target Date, Tenant may 
elect to terminate this Lease upon thirty (30) days' written 
notice to Landlord, . as long as said notice is received by 
Landlord prior to the receipt by Tenant of the Notice of Tender. 

Tenant shall have two (2) options (the "Extension 
Option(s)") to renew and extend the Term for two (2) additional 
periods of five (5) years each (each, an "Extended Term"). The 
Extension Options shall be exercised by Tenant giving Landlord 
written notice thereof at least six (6) months prior to the end 
of the initial Term or previous Extended Term, as the case may 
be. During the Extended Term(s), all terms and conditions of 
this Lease shall remain in full force and effect except the 
Expiration Date shall be appropriately extended and the rent 
pursuant to Section 6 of this Lease and the expense limitation 
pursuant to Section 9C of this Lease shall be adjusted. 

3. Lease Year. "Lease Year" shall mean that portion 
of the Lease Term consisting of the period from January 1 through 
December 31. Any portion of the Lease Term which is less than a 
Lease Year shall be a "Partial Lease Year." The portion of the 
Lease Term commencing on the Commencement Date and ending on the 
following December 31 shall be the "First Partial Lease Year." 

-2-
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4. Landlord's Work. Landlord shall remove from the 

Premises all Hazardous Materials, as defined in Section 3'/ of 
this Lease. 

Subject to Landlord's repair obligations pursuant to 
Section 15A of this Lease, Tenant acknowledges that Tenant is 
accepting the Premises in an "as is" condition, with the 
exception of Landlord's removal of all Hazardous Materials from 
the Premises, and with a further exception that Landlord warrants 
the availability to the Premises of sufficient electrical, water, 
sewer and natural gas capacities for Tenant's use including the 
following: (i) one thousand (1,000) amp electrical service, at 
120/208 volts, three (3) phase including distribution panel (ii) 
three million (3,000,000) BTUs of natural gas at pressure equal 
to at least one-half (1/2) pound, (iii) two (2) inch water supply 
line at a pressure equal to at least fifty (50) pounds, (iv) a 
single four (4) ' inch sewer line at a minimum depth of forty-eight 
(48) inches. Landlord shall also provide access, within one 
hundred (100) feet of the Premises, to sixty (60) Amps of 
temporary electrical service at 120/208 volts. with the usage 
costs to be paid by Tenant. Upon Landlord's Notice of Tender, 
Tenant shall take physical possession of the Premises, subject 
only to Landlord's removal of Hazardous Materials in accordance 
with this Section 4. Within twenty (20) days after the date of 
this Lease, Landlord shall deliver to Tenant any plans and space 
layouts for the Premises which Landlord may have in its 
possession. 

5. Tenant's Work. Tenant agrees that upon Landlord 
tendering possession of the Premises to Tenant, that Tenant, at 
its sole cost and expense, will promptly perform all work within 

.the Premises required to prepare the same for the conduct of 
Tenant's business therein ("Tenant's Work"). It is understood 
and agreed that upon Tenant's or its employees, agents or 
contractors entering the Premises prior to the Commencement Date, 
for any purpose; including without limitation, the performance of 
Tenant's Work, all of the covenants and conditions of this Lease 
shall apply to the parties as if the Lease Term had begun at such 
time with the exception of those provisions as to Minimum Rent, 
Percentage Rent, Additional Rent and any other charges payable by 
Tenant, which shall go into effect as of the Commencement Date, 
even if Tenant's Work i .s not completed; provided, however, the 
commencement Date shall be delayed by one (1) day for each day, 
if any, that Tenant shall be delayed in the performance or 
completion of Tenant's Work by the actions or inactions of 
Landlord which directly causes such delay. 

-3-
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Prior to the commencement of Tenant's Work, or any 

alterations or additions in, on or to the Premises, Tenant shall 
deliver to Landlord, for its written approval, all drawings, 
plans and specifications for Tenant's Work or any addition or 
alteration (collectively referred to as "Plans"), which written 
approval shall not be unreasonably withheld or unduly delayed. 
The Plans shall be deemed approved if Landlord has not objected 
thereto in writing within thirty (30) days after Tenant's 
submission· of the Plans to Landlord. All of Tenant's Work or any 
addition or alteration to the Premises shall conform to the 
approved Plans and any changes thereto approved in writing by 
Landlord. 

Tenant's Work, any alteration or addition, together 
with all repairs required to be made by Tenant pursuant ,to this 
Lease, shall be made in a good and workmanlike manner and shall 
comply with all applicable federal, state and local codes and 
ordinances. Tenant shall obtain all necessary permits from the 
appropriate governmental authorities. In the event a lien is 
filed against the Premises or Shopping Center by reason of 
Tenant's Work or any alteration, addition or repair to the 
Premises made by or at the order of Tenant, Tenant shall cause 
such lien to be discharged within thirty (30) days after the date 
Tenant receives notice of such lien except that Tenant shall be 
allowed to contest such lien; provided, however, Tenant shall 
cause such lien to be bonded within thirty (30) days after Tenant 
receives notice that such lien is filed and Tenant hereby agrees 
to hold Landlord harmless from and against any and all claims and 
demands by contractors or other third parties against the 
Premises or Shopping Center relating to or arising out of such 
work, alteration, addition or repair. In the event Tenant does 
not discharge or cause to be bonded, such lien within thirty (30) 
days after Tenant receives notice of such lien, Landlord may, at 
its option, discharge such lien and Tenant shall reimburse 
Landlord therefor upon demand. 

Tenant's Work and any alteration, addition or 
improvement to the Premises (except stock in trade, movable 
furniture, equipment and trade fixtures) shall become part of the 
realty and belong to Landlord at the Expiration Date. Any 
damages caused by the removal of any trade fixture shall be 
immediately repaired by Tenant at its sole cost and expense. 

Tenant shall use reasonable efforts not to 
substantially disrupt other tenants in the Shopping Center during 
the completion of Tenant's Work. Further, Tenant agrees to limit 
its contractors' use of the Common Areas (as defined below) to 
the "Staging Area 11 as outlined in green on Exhibit A and any 
other parts of the Common Areas reasonably required to bring 
utilities to the Premises. · 

-4-
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As part of ~enant•a Work, Tenant shall, at Tenant's sole 

coat and expense including all of ~anant•a professional ~ees and 
.building permit fees, construct an addition to be o~ 
approximately fi~teen hundred (1,500) additional square ~eet of 
leasable area ("Tenant•• Expansion Area") to the Premises 
tendered by Landlord to Tenant which consists of approximately 
eiqht thousand five hundred sixty (8,560) square feet of leasable 
area. Tenant's addition shall be compatible with the current 
architectural design of the Shopping center. Tenant's Expansion 
Area is cross-hatched in blue on the site plans attached hereto 
as Exhibit A. Por all purposes set forth in this Lease, the 
Tenant's Expansion Area and the improvements from time to time 
constructed thereon shall at all times be included within the 
"Premises" as such term is defined and used in this Lease; 
provided, however, in no event shall Tenant pay Minimum Rent or 
Additional Rant, except Tenant shall pay Taxes pursuant to 
section a o~ this Lease, on Tenant's Expansion Area on more than 
aiqht thousand five hundred sixty (8,560) square feet o~ 
leaseable area in the Premises. 

6. Rent. 

A. Minimum Rent. Tenant agrees to pay to Landlord, 
without demand, a guaranteed rental ( 11Minimum Rent 11 ) equal to the 
following amounts per annum (based on eight thousand five hundred 
sixty (8,560) square feat of the Premises): 

First Partial Lease Year and Lease Years 
1 through 5: . . . . . . . . . . $ 64,200.00 

Lease Years 6 through 10: . . . . . $ 68,480.00 
Lease Years 11 through 15: . . . . . $ 72,760.00 
First Extension (Lease Years 16 through 

20) : . • • . . . . . . . . . . . . . . . $ 77,040.00 
Second Extension (Lease Years 21 through 

25) : . . . . . . . . . . . . . . . . . . $ 81,320.00 

payable in equal monthly installments of one-twelfth of the 
Minimum Rent each, on or before the first day of each month in 
advance to Landlord at c/o Brookhill Managament Corp., 10 East 
53rd Street, New York, NY 10022, or at such other place as 
Landlord may from time to time designate in writing, without 
deductions or setoff whatsoever, . except as. provided in this 
Lease. For Partial Lease Years or partial lease months, Minimum 
Rent shall be prorated as provided in section 60 of this Lease. 
Minimum Rent shall be adjusted based on the actual leasable area 
of the Premises, with any such change being effective the first 
day of the first calendar month following the date of such 
change; provided, however, in no event shall the total Minimum 
Rent for any period of the Term be more than the amounts set 
forth above, respectively (which are based on eight thousand five 
hundred sixty (8,560) square feet of leasable area of the 
Premises only). 
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B. Percentage Rent. In addition to the Minimum Rent 

provided for in Section 6A of this Lease, Tenant agrees to pay 
percentage rent .("Percentage Rent") to Landlord in an amount 
equal to three percent (3%) of Gross Sales (as defined below) for 
a particular Lease Year in excess of the following amounts per 
Lease Year: 

First Partial Lease Year and Lease Years 
1 through 5 . . . . . . . . $ 2,400,000.00 

Lease Years 6 through 10 . . . . . $ 2,600,000.00 
Lease Years 11 through 15 . . $ 2,800,000.00 
First Extension (Lease Years 16 through 

20) . . . . . . . . . . . . . . . . $ 3,ooo,ooo.oo 
second Extension (Lease Years 21 through 

25) . . . . . . . . . . . . . . . $ 3,200,000.00 

For Partial Lease Years or partial lease months, Percentage Rent 
shall be prorated as provided in Section 60 of this Lease. 
Tenant shall receive a credit ("Shoppinq Center Expense credit") 
aqainst Peroentaqe Rent payable by Tenant durinq the Lease Year 
or Partial Lease Year for Tenant•s Shoppinq center Expense paid 
in excess of the amounts set forth in Section 9C. 

The term "Gross Sales" means the gross amount received 
by Tenant from all orders placed and filled, and all sales and 
services made or rendered, in or from the Premises, whether for 
cash or credit. Gross Sales shall not include: 

(a) Receipts from vending machines, coin-operated 
amusement devices and pay telephones. 

(b) Receipts from the sale of gift certificates until 
such are redeemed. 

(c) Any meal or discounted sale to an employee of 
Tenant. 

(d) Any refund which is made to any customer. 

(e) Any sales tax or other payment required by 
governmental law or regulation. 

(f) Receipts from orders placed at the Premises, but 
filled elsewhere. 

(g) Bad debts and 11 nonsufficient funds 11 checks. 

(h) Sales of fixtures or equipment not in the ordinary 
course of business. 

(i) Any charge paid by Tenant as a finance charge for 
credit card services. 

fN~~; I 
I 
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Percentage Rent shall be due and payable annually 

within forty-five (45) days after the end of the applicable Lease 
Year. Concurrently with the payment of Percent.age Rent; Tenant 
shall deliver a report of its Gross Sales for the applicable 
Lease Year. Said report shall be certified by an authorized 
officer of Tenant and kept in accordance with Tenant's usual 
accounting practices. Said report and all other financial 
information that Tenant gives to Landlord (including with regard 
to Tenant's Gross Sales) shall be confidential, and Landlord 
shall not disclose said report or any other such financial 
information of Tenant (except to any of Landlord's mortgagees 
with respect to the Shopping Center or to any potential 
purchasers of the Shopping Center) without, in each instance, 
Tenant's prior written consent. Should Landlord require an audit 
of Tenant's records of Gross Sales pertaining to the Premises, 
Tenant agrees to make available to Landlord, at Tenant's 
corporate offices, all of Tenant's books and records necessary to 
accomplish said audit. Landlord's right to audit such records 
shall be limited to the current Lease Year and the two (2) Lease 
Years immediately preceding the current Lease Year, and such 
right may be exercised by Landlord only one time in any 
consecutive twelve (12) month period. Tenant shall be allowed 
reasonable time to collect records and prepare for an audit. 

c. Additional Rent. Tenant shall pay to Landlord as 
"Additional Rent" during the Term of this Lease or any .extension 
thereof, Tenant's Tax Expense (as defined below) and Tenant's 
Shopping Center Expense (as defined below). Tenant shall pay all 
sums required to be paid as Additional Rent directly to Landlord 
at the place where the Minimum Rent is payable, without deduction 
or setoff except as provided in this Lease. 

"Tenant's Proportionate Share" as referred to in this 
Lease shall be a fraction, the numerator of which shall be eight 
thousand rive hundred sixty (8,560), (the gross leasable area of 
the Premises leas Tenant's Expansion Area) and the denominator of 
which is the gross leasable area of the Shopping Center (which as 
of the date of this Lease is two hundred fifty thousand five 
hundred forty-one (250,541) square feet). Additional Rent shall 
be adjusted based on the actual leasable area of both the 
Premises and the Shopping Center, with any such change being 
effective as of the first day of the first calendar month 
following the date of such change; provided, however, in no event 
shall the leasable area of the Premises for purposes of this 
calculation be more than eight thousand five hundred sixty 
(8,560) square feet. Leasable area shall be computed by 
measuring from the outside face of corridor walls to the outside 
face of exterior walls and from the center line to center line of 
demising walls. No deduction or exclusion shall be made in the 
computation of leasable area by re~son of interior partitions or 
other interior construction or equipment. Notwithstanding 
anything in this Lease to the contrary, "Tenant's Proportionate 
Share" rererred to in this Lease as it relates to Tenant's Tax 
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EXpense shall be a ~raction, the numerator of which shall be ten 
thousand sixty (10,060) square ~eet, (the qroas leasable area of 
the Premises includinq Tenant's Expansion Area) and the 
denominator of which is the qroas leasable area of the Shoppinq 
center (which as of the date of this Lease is two hundred fifty 
thousand five hundred forty-one (250,541) square ~eet). 

D. Proration. Whenever in this Lease payments of 
Minimum Rent, Percentage Rent or Additional Rent, or any 
limitation thereon (the "Prorated Sum") are to be prorated, for a 
Partial Lease Year the Prorated Sum shall be prorated at a rate 
of one-twelfth of the yearly sum scheduled for that Partial Lease 
Year for each month, and for a partial lease month the Prorated 
Sum shall be prorated at a rate of one-thirtieth of the monthly 
Prorated Sum, as defined above, for each day, and shall be 
payable, in advance, on the first day of the partial lease month. 

7. Failure to do Business. Subject to applicable laws 
and ordinances, from and after the date Tenant initially opens 
for business in the Premises, Tenant agrees to conduct its 
business in and operate one hundred percent (100%) of the 
Premises during the entire term of the Lease and any extension 
thereof on all days, except Christmas Eve and Christmas Day and 
due to inclement weather, during at least the following hours: 
11:00 A.M. to 3:30 P.M. and 4:00 P.M. to a:oo P.M. Tenant may 
extend such hours at its option and in such event shall not be 
responsible for the cost of any excess services during such 
extended hours except through Tenant's Shopping Center Expense. 

a. Taxes. 
A. Definition. The term "Taxes" as used herein shall 

include, to the extent due and payable during the Term of this 
Lease to any lawful taxing authority, real estate taxes, 
assessments (special or otherwise), interest on installment 
payments of Taxes and any other federal, state or local 
governmental tax or charge now or hereafter levied or assessed 
against the Shopping center (but not including any franchise tax 
or any other taxes measured by Landlord's income or profits from 
the Shopping center or the operation thereof, unless the same are 
imposed in lieu of real estate taxes or assessments, or any 
penalties for delinquent payments and not including any initial 
special assessments levied in connection with the original 
construction or any expansion of the Shopping Center). Taxes 
shall also mean any personal property taxes imposed upon the 
equipment of Landlord or machinery of Landlord located at and 
used in the operation or maintenance of the Shopping Center, and 
all costs and fees, including reasonable attorneys• and 
appraisers' fees incurred by Landlord in reasonably contesting 
Taxes and reasonably negotiating with public authorities as to 
the same. In the event that any Taxes may, at ' the option of the 
taxpayer, be paid in installments, ·such Taxes shall be deemed 
paid in installments over the maximum .. period permitted by the 
taxing authority assuming no additional costs or penalties are 
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incurred and without being in default for non-payment of Taxes, 
and Taxes shall include only those installments payable with 
respect to the Term of this Lease. In this connection, to the 
best cf Landlord's knowledge, Landlord warrants and represents to 
Tenant that neither the Shopping Center nor the Premises are 
presently subject to any special assessments, and Landlord has 
not received any notice from the appropriate authorities of any 
special assessments contemplated to come into effect against the 
Shopping center or Premises during the Term of this Lease. 

B. Payment. Tenant agrees to pay to Landlord, as 
Additional Rent as provided in Section 6C of this Lease, Tenant's 
pro rata share of Taxes which are due and payable during the term 
of this Lease or any extension thereof ("Tenant's Tax Expense"). 
Tenant's Tax Expense shall be determined by multiplying the Taxes 
by Tenant's Proportionate Share. Landlord's current estimate of 
Tenant's Tax Expense for the First Partial Lease Year, to be paid 
on a monthly basis, shall be the annual rate of $1.03 per square 
foot of leasable area in the Premises. 

Upon receipt of a Tax bill attributable to any calendar 
year during the term hereof, Landlord shall promptly furnish to 
T'enant a copy of such Tax bill and a written stateme_nt of the 
actual amount of Tenant's Tax Expense concerning such bill and 
Tenant shall pay such amount to Landlord within thirty (30) days 
prior to required payment to the taxing authority. A copy of the 
Tax bills submitted by Landlord to Tenant shall at all times be 
sufficient evidence of the amount of Taxes assessed against the 
property to which such bill relates. 

If required in writing by a ground lessor or the holder 
of a mortgage on the Premises, Tenant shall pay Tenant's Tax 
Expense in monthly installments in advance on or before the first 
day of each calendar month in an amount reasonably estimated by 
Landlord at the commencement of each Lease Year ("Estimated 
Monthly Tax Expense Payment"). Upon receipt of a Tax bill 
attributable to any calendar year during the term hereof, 
Landlord shall promptly furnish to Tenant a copy of such Tax bill 
and a written statement of the actual cost of Tenant's Tax 
Expense concerning such bill. Within thirty (30) days after the 
rendition of such Tax bill and statement, Tenant shall pay to 
Landlord any deficiency shown on the Tax bill for the prior Lease 
Year. If the statement indicates an overpayment by Tenant, then 
the amount so overpaid shall be paid to Tenant at the time of 
delivery to Tenant of the Tax bill. If the Tax bill is rendered 
after the commencement of the Lease Year and there has been an 
increase in the Estimated Monthly Tax Expense Payment for the . 
current Lease Year, any deficiency in the payments already made 
by Tenant for the current Lease Year prio.r to ·the receipt of the 
Tax bill shall be paid by Tenant with the first Estimated Monthly 
Tax Expense Payment becoming due a.fter the receipt of the Tax 
bill. If there is a decrease in the Estimated Monthly Tax 
Expense Payment for the currerit Lease Year, as shown on the Tax lrf 
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bill, then any overpayment made by the Tenant for the current 
year prior to the receipt of the Tax bill shall be credited to 
Tenant at the time of delivery of the Tax bill. For Partial 
Lease Years or partial lease months., Tenant's Tax Expense shall 
be prorated as provided in Section 60 of this Lease. Tenant 
agrees to pay before delinquency any taxes levied or assessed 
upon Tenant's personal property located in the Premises. 

Landlord agrees to monitor the Taxes paid with respect 
to the Shopping Center through the consultation of outside 
professionals and, based on the consultation of its outside 
professionals, Landlord shall make a tax appeal at the time 
Landlord deems appropriate and advisable to make such an appeal. 

9. Operating Expenses. 

A. Definition. The term "Operating Expenses" as used 
herein shall mean all costs and expenses paid or incurred by 
Landlord in operating, cleaning, equipping, protecting, lighting, 
heating, air conditioning, insuring, repairing and maintaining 
the Shopping Center and other costs paid or incurred by Landlord 
reasonably related to the operation of the Shopping Center. 
Operating Expenses shall include, but not be limited to: 
illumination and maintenance of pylon or Shopping Center 
directional signs within the Shopping Center; utilities; 
supplies; janitorial services; total employee compensation and 
benefits, including worker's compensation insurance for employees 
of Landlord devoted to the care of the Common Areas; garbage, 
snow and ice removal; insurance, including rent insurance and any 
other insurance required pursuant to Section 17B of this Lease or 
any mortgage or ground lease; maintenance and repairs, including 
those to any utility, security or lighting system located within 
or on the Shopping Center; landscaping; painting; lighting; 
amortization of equipment used in operation and maintenance of 
the Shopping Center; amortization of capital expenditures which 
as of the date incurred were reasonably intended and expected by 
Landlord to reduce the Operating Expenses of the Shopping Center; 
repairing, sealing and striping of parking lots and other areas; 
installation and operation of loudspeaker system and music 
program services; maintenance and repair of sprinkler systems i•" 
and, an amount equal to fifteen percent (15%) of the aggregate of 
the above expenses, except insurance, to cover administration, 
management, bookkeeping and accounting. Provided, however, 
notwithstanding anything in this Lease to the contrary, Operating 
Expenses shall not include: any costs properly classifiable as 
capital costs, or any amortization thereof, except the 
amortization of any capital improvements made to the Shopping 
Center which as of the date incurred were reasonably intended and 
expected by Landlord to reduce Operating Expenses; costs incurred 
in connection with the original construction or expansion of the 
Shopping Center, including any interest or payments on any 
financing; cost of correcting defects in the initial design or 
construction of the Shopping Center or expansion; any costs or 
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expenses incurred by Landlord in bringing the Shopping Center, or 
any portion thereof, into compliance with any applicable federal, 
state or local statutes, codes, ordinances or rules; costs 
relating to the restoration and/or repair obligations of Landlord 
with respect to the Shopping center or the Premises pursuant to 
Section 24 and/or Section 25 of this Lease; reserves for 
anticipated future expenses; legal and other fees; leasing 
commissions; advertising expenses; any items for which Landlord 
is reimbursed by insurance; any bad debt loss, rent loss or 
reserves for bad debts or rent loss; the cost of providing 
improvements within the Shopping Center of any other tenants; all 
interest or penalties incurred as a result of Landlord's failure 
to pay any bill as it shall become due; the cost of leasing 
anything other than items whose purchase price would be included 
in reimbursable expenses hereunder; any cost related to the 
operation of Landlord as an entity rather than the operating of 
the Shopping Center, including the cost and formation of the 
entity, internal accounting, legal matters, preparation of tax 
returns, etc.; the cost of garbage removal and maintenance and 
repair of common garbage areas if Tenant has an exclusive and 
enclosed garbage area which it maintains and repairs pursuant to 
Section 15B; the cost of any utility, maintenance; service or 
repair provided to any other premises in the Shopping Center; any 
Operating Expense incurred by Landlord with respect to other 
premises in the Shopping Center occupied or occupiable by other 
tenants of the Shopping Center. 

B. Payment. Tenant agrees to pay to Landlord, as 
Additional Rent as provided in Section 6C of this Lease, Tenant's 
pro rata share of Operating Expenses incurred by Landlord during 
and for each Lease Year of the term of this Lease or any 
extension thereof ("Tenant's Shopping Center Expense"). Tenant's 
Shopping Center Expense shall be determined by multiplying 
Operating Expenses by Tenant's Proportionate Share. 

Tenant's Shopping center Expense shall be paid in 
monthly installments in advance on or before the first day of 
each calendar month in an amount reasonably estimated by Landlord 
at the commencement of each Lease . Year ("Est-imated Monthly 
Shopping center Expense Payment"), which for the First Partial 
Lease Year the annual rate shall be $0.92 per square foot of 
leasable area in the Premises. For Partial Lease Years or 
partial lease months, Tenant's Shopping Center Expense shall be 
prorated as provided in section 60 of this Lease. Within ninety 
(90) days after the end of each Lease Year, Landlord shall 
furnish Tenant with a detailed statement prepared according to 
generally accepted commercial shopping center standards and which 
will itemize the various components and amounts of the Operating 
Expenses and specify the actual amount of Tenant's Shopping 
center Expense for such period, the aggregate Estimated Monthly 
Shopping Center Expense Payments made by Tenant for such period, 
the deficiency or overage from such payments and the amount of 
Tenant • s Estimated Monthly Shopping Center Expense Payment for -· --.- - ····· · lyfW' 
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the then current Lease Year. Within thirty (30) days after the 
rendition of such statement by Landlord, Tenant shall pay to 
Landlord any deficiency shown on the statement for the prior 
Lease Year. If the statement indicates an overpayment by Tenant, 
then the amount so overpaid shall be paid to Tenant at the time 
of delivery to Tenant of the written statement of actual 
Operating Expenses. If the statement is rendered after the 
commencement of the Lease Year and there has been an increase in 
the Estimated Monthly Shopping Center Expense Payment for the 
current Lease Year, any deficiency in the payments already made 
by Tenant for the current Lease Year prior to the receipt of the 
statement shall be paid by Tenant with the first Estimated 
Monthly Shopping Center Expense Payment becoming due after the 
receipt of the statement. If there is a decrease in the 
Estimated Monthly Shopping Center Expense Payment for the current 
Lease Year, as shown on the statement, then any overpayment made 
by the Tenant for the current year prior to the receipt of the 
statement shall be paid to Tenant at the time of delivery of the 
written statement of actual Operating Expenses. Landlord shall 
use reasonable efforts to minimize Operating Expenses while at 
all times operating the Shopping Center in a first class manner. 

c. Limitation. Tenant shall receive a credit 
("Shoppinq center Expense credit") aqainst Percentaqe Rent 
payable by Tenant durinq the Lease Year or Partial Lease . Year for 
Tenant's Shoppinq center Expense paid in excess of the .followinq 
sums in any Lease Year or Partial Lease Yearz 

First Partial Lease Year and Lease 
Years 1 through 5: 

Lease Years 6 through 10: •... 
Lease Years 11 through 15: • 
First Extension (Lease Years 16 

through 20) : • • • • • • • 
Second Extension (Lease Years 21 

through 2 5) : • • • • • • • • • • 

. . 

. . . 
. . 

. 

$ 8,132.00 
$ 10,272.00 
$ 12,412.00 

$ 14,552.00 

$ 16,692.00 

Tenant shall deduct the Shoppinq center Expense credit 
from Percentaqe Rent payable hereunder. 

For Partial Lease Years or partial lease months, these 
limitations and the Percentage Rent credit should be prorated as 
provided in Section 60 of this Lease. 

10. Disputes. Any statement rendered by Landlord to 
Tenant for Tenant's Tax Expense and Tenant's Shopping Center 
Expense as respectively described in Sections 8 and 9 of this 
Lease shall be conclusive and binding on Tenant and deemed 
accepted by Tenant unless within nine (9) months after the 
receipt of such statement Tenant shall notify Landlord in writing 
of the items it disputes ("Notice of Dispute"); provided, 
however, such acceptance shall relate only to the calculations 
contained in said statements and shall not in any way derogate 

\ 
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Tenant's right to challenge such statements on the basis of a 
contravention with the terms of this Lease reflected in such 
statements. If the dispute is not amicably settled between 
Landlord and Tenant within sixty (60) days after Landlord's 
receipt of the Notice of Dispute, either party may refer the 
disputed items to a reputable firm of independent certified 
public accountants, selected by Landlord and approved by Tenant, 
for a decision, and the decision of such firm shall be conclusive 
and binding upon Landlord and Tenant. The expenses involved in 
such determination shall be borne by the party against whom a 
decision is rendered by such accountants, provided that if more 
than one item is disputed and the decision shall be against both 
parties, then the expenses shall be apportioned according to the 
monetary value of the items decided against each party. If the 
dispute on any items shall be determined in Tenant's favor the 
amount of Tenant's overpayment shall be immediately refunded to 
Tenant. If the dispute on any items shall be determined in 
Landlord's favor, the amount of Tenant's underpayment shall 
immediately be paid by Tenant to Landlord. Tenant may request 
copies of invoices and audit and review the books and records of 
Landlord kept in connection with the Taxes and Operating 
Expenses, and Landlord agrees tomake such invoices, books and 
records available to Tenant upon thirty (30) days no.tice. If any 
such audit shows that Tenant's Shopping Center Expense or 
Tenant's Tax Expense has been overstated by more than three 
percent (3%), Landlord shall immediately pay to Tenant the 
reasonable cost of such audit together with the total amount of 
such overstatement. Tenant's right to audit shall be limited to 
the current Lease Year and the two (2) Lease Years immediately 
preceding the current Lease Year. such right shall only be 
exercised once in any consecutive twelve (12) month period. 

11. Utilities. All utilities, including without 
limitation, gas, water, telephone, and electricity shall be 
provided to the Premises by either Landlord or the direct third 
party providers of such services. The cost of utilities which 
are not separately metered to the Premises shall constitute 
Operating Expenses. The cost of utilities which are separately 
metered to the Premises shall be paid by Tenant directly to the 
provider of such services on or before their due date, and Tenant 
agrees to protect and save Landlord harmless against any claim 
therefor. If utilities are submetered, in no event shall Tenant 
be required to pay a rate for any utility service to the Premises 
that is greater than the market rate charged by the direct third 
party provider of such utility service. 

Tenant, at its cost, shall make all appropriate 
applications to the providers of all utilities at such times as 
shall be necessary to insure utilities being available at the 
Premises no later than the Commencement Date of this Lease and by 
such date shall pay all required deposits and connection fees. 
Tenant shall operate its heating andfor air conditioning in the 
Premises in accordance with the federal and state regulations r.. .... ____ ,___ : 
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temperature control during the hours that Tenant is open for 
business in such a manner as to maintain an adequate and 
comfortable temperature within the Premises. 

In the event any utility supplied to the Premises by 
Landlord is interrupted for more than forty-eight {48) hours and 
Tenant is reasonably unable to conduct its business in all or a 
part of the Premises as a result thereof, Tenant shall be 
entitled to abatement of Minimum Rent, Percentage Rent andjor 
Additional Rent to the extent and for the period Tenant is unable 
to conduct its business in the Premises. To the extent that any 
such utility is interrupted for any reason beyond Landlord's 
control, Tenant shall only be entitled to such abatement to the 
extent that Tenant does not have insurance proceeds available to 
cover such rental payments and to the extent that Tenant is not 
entitled to reimbursement for such rental payments from any 
utility company. This paragraph shall not apply to utilities 
supplied directly to the Premises by third party utility 
providers. 

12. Advertising and Promotion. If Landlord forms a 
merchants association or promotion fund, Tenant shall become a 
member thereof; provided, however, in no event shall Tenant be 
required to: (i) participate in any joint advertising or 
promotional event; (ii) pay more than ten cents ($.10) per square 
foot of leasable area of the Premises during any Lease Year of 
the Term or any extension thereof as a contribution to any 
merchants association or promotion fund concerning the Shopping 
Center; or (iii) contribute to any such merchant's association or 
promotional fund if less than one hundred percent {100%) of the 
other tenants of the Shopping Center also contribute to such 
merchant's association or promotional fund, as the case may be. 

13. Use of Common Areas. Tenant and its agents, 
employees, customers and invitees shall have the reasonable 
nonexclusive right in common with Landlord and all others to whom 
Landlord has or may hereafter grant rights, to use such 
sidewalks, roadways, public and common washrooms, corridors, 
parking facilities and other common areas and facilities as may 
from time to time exist and be generally available to all 
occupants of the Shopping Center {the "Common Areas"). Landlord 
shall at all times have full control, management and direction of 
the Common Areas and shall operate, maintain and repair the same 
in accordance with all applicable federal, state and local 
statutes, codes, ordinances or rules, and in any event in such a 
manner as Landlord in its reasonable discretion as the operator 
of a first class shopping center shall determine. Landlord 
reserves the right, at any time, to reasonably reduce, increase 
or otherwise change the size, number, location, layout and nature 
of the Common Areas and to change the name, number or designation 
by which the Shopping center is commonly known; provided, 
however, that no such action by Landlord shall materially impair 
access to the Premises from Transit Road and Main street, 
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materially reduce visibility of the Premises or its signs from 
Transit Road, make the Premises less attractive or interfere in 
any way with Tenant's business in the Premises, cause additional 
structures to be constructed on top of the Premises, cause th& 
relocation of the Premises, or reduce the parking immediately 
adjacent to the Premises (which is outlined in purple on 
Exhibit A, contains at least one hundred twenty {120) parking 
spaces and is referred to in this Lease and on Exhibit A as the 
"No Build Area") or the parking ratio of the Shopping Center 
below a ratio of the greater of five (5) parking spaces per one 
thousand {1,000) square feet of leasable area in the Shopping 
center, or the minimum parking ratio required for the Shopping 
Center under any applicable governmental law, ordinance or 
rule (the "Required Parking Ratio"). Landlord represents and 
warrants that (i) the No Build Area shall, at all times during 
the Term or any Extended Terms of . this Lease, contain at least 
one hundred twenty (120) parking spaces; (ii) no structure or 
building shall be constructed within the No Build Area outlined 
in purple on Exhibit A and (iii) for the remainder of the Term 
and any extension thereof, such area shall only be used and 
maintained for the purpose of a parking lot. With the exception 
of the buildings existing in the Shopping Center as of the date 
of this Lease, Landlord shall not construct any other building or 
structure within the Shopping Center except within the areas 
designated as out Parcel No. 1, out Parcel No. 2, Future 
Development "A" and Puture Development "B" on Exhibit A; 
provided, however, any building or structure constructed in the 
area designated as out Parcel No. 1 shall not exceed eighteen 
feet (18') in height and shall not contain a building footprint 
in excess of four thousand (4,000) square feet; further 
provided, that any building or structure constructed in the area 
designated as out Parcel No. 2 shall not exceed twenty feet 
(20') in height and shall not contain a building footprint in 
excess of nine thousand ~ne hundred (1,100) square feet. 

14. Permitted Use; Exclusive Right. 

A. Tenant's Use of the Premises. The Premises shall 
be used as a sit-down buffet-style restaurant which may, at the 
option of Tenant and subject to applicable laws and governmental 
regulation, serve alcohol. Tenant shall not do or permit 
anything to be done on, in or about the Premises or Shopping 
center which in any way will obstruct or interfere with the 
rights of any other tenant or subtenant .of the Shopping Center or 
use the Premises for .any unlawful or improper purpose; provided, 
however, that Tenant shall not be in violation of this provision 
so long as it is using the Premises consistently with the above 
stated use clause. Tenant shall not commit waste upon the 
Premises and Tenant shall not do any act upon the Premises or 
make any use thereof which may make void or voidable any 
insurance on the Premises or Shopping Center and in the event any 
act upon the Premises or Shopping center by Tenant or any use 
thereof by Tenant, including any unauthorized vacancy thereof, 
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results in an increase or extra premium payable for insurance on 
the Premises or Shopping Center, said increase or extra premium 
shall be paid by Tenant upon demand by Landlord; provided, 
however, that Tenant's use of the Premises in accordance with the 
above stated use clause shall not trigger this provision. Tenant 
shall conduct its business from the Premises under its trade 
name, "Old Country Buffet" or any other name used by a majority 
of Tenant's restaurants in the State of New York. 

B. Tenant's Exclusive Right. Tenant shall have the 
exclusive right to operate a sit-down buffet-style restaurant or 
cafeteria in the Shopping Center. Landlord covenants and agrees 
not to lease any space in the Shopping Center to (i) any other 
tenant whose primary business conducted in such space is the 
operation of a sit-down buffet-style restaurant or cafeteria, or 
(ii) any restaurant greater than four thousand (4,000) square 
feet or serving alcohol in out Parcel No. 1 shown on Exhibit A, 
nor shall Landlord permit or consent, either explicitly or 
implicitly, to the operation of a sit-down buffet-style 
restaurant or cafeteria in the Shoppinq center or to any 
restaurant greater than four thousand (4 1 000) square feet or 
serving alcohol in out Parcel No. 1 shown on Exhibit A; 
provided, however, that this exclusive shall not apply to the 
following tenants of the Shoppinq center: Hills Department 
store, Burlington Coat Factory and Silo, each of whose current 
leases does not prohibit them from operating a buffet-style 
restaurant or cafeteria; further provided that Landlord agrees 
not to enter into any new Shopping center leases without 
including a proviaion which would prevent said tenants from 
operating a buffet-style restaurant or cafeteria at the Shopping 
center. If requested by Tenant, Landlord shall provide for the 
recording of a memorandum of this Lease which will include the 
exclusive right to operate a sit-down buffet-style restaurant or 
cafeteria as granted by this Section 14B. If at any time during 
the Term of this Lease Landlord shall be in violation of the 
provisions of this Section 14B, in addition to its other remedies 
available at law or in equity, Tenant, at its option exercised by 
delivering written notice to Landlord, shall be entitled to 
abatement of Minimum Rent, Percentage Rent and Additional Rent 
during such violation, and ln lieu thereof Tenant shall pay to 
Landlord monthly as a gross rental for the Premises three percent 
(3%) of any Gross Sales during the period of violation. 

15. Maintenance and Repairs of Shopping Center and 
Premises • . 

A. Landlord's Repair. Except as required to be 
performed by Tenant pursuant to Section 15B of this Lease, 
Landlord shall keep and maintain in good order, condition and 
repair all portions of the Shopping Center and Premises, 
including, without limitation the foundation, exterior walls, 
roof, slab floor, footings and all mecbanical, electrical and 
utility systems located inside or outside the Premises which d 
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(ii) its standard sign on any communal Shopping Center pylon with 
letters of no more than twenty-four (24") inches in height. In 
addition, Tenant may hang "coming soon" banners thirty (30) days 
prior to opening for business and "now open" banners thirty (30) 
days after opening for business on the front and sides of the 
Premises. 

17. Insurance. 

A. Tenant's Insurance. Tenant agrees to purchase, in 
advance, and to carry in full force and effect during the Term of 
this Lease and any extension thereof, at its sole expense, the 
following insurance: 

(i) Property insurance against loss by fire and other 
hazards covered by the so-called "all-risk" form 
of policy in an amount equal to the full 
replacement value of the storefront, Tenant's 
Work, alterations and improvements made by Tenant 
to the Premises and the equipment, stock in trade, 
fixtures, furnishings and other personal property 
located, leased or stored by it within the 
Premises. 

(ii) Commercial general liability insurance (on an 
Insurance Services Office form or equivalent) 
covering all acts of Tenant, its employees, 
agents, representatives and guests on or about the 
Premises, in a combined single limit amount of not 
less than Three Million and No/100 
Dollars ($3,000,000.00), and providing coverage on 
an "occurrence" rather than a "claims made" basis, 
which policy shall include, but not be limited to, 
coverage for Bodily Injury, Property Damage, 
Personal Liability and Contractual Liability 
(applying to this Lease). 

Tenant may self insure with respect to plate glass. Where 
applicable, Tenant may maintain reasonable deductibles on the 
insurance required by this Section 17A. All of Tenant's 
insurance (except with respect to Tenant's equipment, stock in 
trade, fixture and furnishings and other personal property) shall 
name Landlord as an additional insured. All of Tenant's 
insurance shall provide for thirty (30) days' written notice to 
Landlord prior to cancellation, non-renewal or material 
modification. Certificates of all such insurance shall be 
delivered to Landlord prior to occupancy of the Premises by 
Tenant and at least thirty (30) days prior to the termination 
date of any existing policy. If Tenant fails to comply with the 
requests of this Section 17, Landlord may, but shall not be 
obligated to, obtain such insurance and keep the same in effect 
and Tenant shall pay Landlord the premium therefor upon demand. 
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B. Landlord's Insurance. Landlord agrees to purchase 
in advance, and to carry in full force and effect during the Term 
hereof and any extension thereof, at its sole expense the 
following insurance: 

(i) Property insurance against loss by fire and other 
hazards covered by the so-called "all risk" form 
of policy covering the Shopping Center (including 
Landlord's Work, but exclusive of Tenant's 
leasehold improvements) in an amount equal to the 
full replacement value thereof. Said insurance 
shall include demolition and increased cost to 
rebuild coverages. If the Shopping center 
includes steam or other equipment excluded from 
coverage pursuant to a boiler and machinery 
exclusion, boiler and machinery insurance in 
commercially reasonable amounts. If the Shopping 
Center or any part thereof is located in a 
designated official flood-hazardous area, flood 
insurance, insuring the Shopping Center to the 
maximum limit made available with respect to such 
buildings and improvements under the Federal Flood 
Disaster Protection Act of 1973, as amended, and 
the regulations issued thereunder. 

(ii) Commercial general liability insurance (on an 
Insurance Services Office form or equivalent) 
covering the Shopping Center, in a combined single 
limit amount of not less than Three Million and 
No/100 Dollars ($J,ooo,ooo.oo), and providing 
coverage on an "occurrence" rather than a "claims 
made" basis, which policy shall include, but not 
be limited to, coverage for Bodily Injury, 
Property Damage, Personal Liability, Contractual 
Liability (relating to this Lease) and Employer 
Liability, naming Tenant as an additional insured. 

c. General. Landlord will provide Tenant with 
evidence of the insurance required by this section 17B upon 
written request by Tenant. If any insurance required hereunder 
ceases to be available, or is available on terms so unacceptable 
that prudent landlords or tenants, as the case may be, generally 
do not carry such insurance, then in lieu of such insurance the 
pertinent party may carry the most comparable insurance which is 
available and generally carried by prudent parties. All policies 
of insurance required under this Section 17 may be in the form of 
blanket or umbrella policies so long as the Shopping Center or 
the Premises, as the case may be, are specifically designated 
therein, it being understood that the policy limits provided 
herein apply individually to each Premises or Shopping Center, as 
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the case may be. Further, all insurance required hereunder shall 
be issued by financially responsible insurers. An insurer with a 
current A.M. Best Company rating of at least A:VII shall bP. 
conclusively deemed to be acceptable. 

18. Waiver of Claims and Subrogation. Notwithstanding 
any other provision in this Lease to the contrary, Landlord and 
Tenant hereby release one another from any and all liability or 
responsibility (to the other or anyone claiming through or under 
them by way of subrogation or otherwise) for any loss or damage 
covered by a customary policy of the insurance required by 
Section 17A(i) or 17B(i) hereof (whichever is applicable), even 
if such loss or damage shall have been caused by the fault or 
negligence of the other party, or anyone for whom such party may 
be responsible. 

19. Indemnification of Landlord. Tenant hereby agrees 
to protect, defend, indemnify and hold Landlord harmless against 
any and all claims, actions, damages, liability, causes of 
action, judgments, liens, costs and expenses in connection with 
injury or loss of life to person, or damage to property, arising 
out of the use, occupancy or operation of Tenant's business in 
the Premises or the condition of the Premises or any breach or 
default by Tenant in the performance of any term of this Lease on 
Tenant's part to be performed or any inaction or action of 
Tenant, its agents, concessionaires, contractors, employees or 
licensees in or about the Premises. In the event Landlord shall 
be made a party to any litigation or proceeding commenced by or 
against Tenant (except with respect to suits or litigation 
commenced by Tenant against Landlord as a result of a breach of 
this Lease by Landlord), then Tenant shall protect and hold 
Landlord harmless and shall pay all costs and expenses and 
reasonable attorneys' fees incurred or paid by Landlord in 
connection with such litigation or proceeding and shall satisfy 
any judgment or fines that may be entered against Landlord in 
such litigation or proceeding. 

20. Indemnification of Tenant. Landlord hereby agrees 
to protect, defend, indemnify and hold Tenant harmless against 
any and all claims, actions, damages, liability, causes of 
action, judgments, liens, costs and expenses in connection with 
injury or loss of life to person, or damage to property, arising 
out of the use, occupancy or operation of the Landlord's business 
in the Shopping center or the condition of the Shopping Center or 
any breach or default by Landlord in the performance of any term 
of this Lease on Landlord's part to be performed or any inaction 
or action of Landlord, its agents, concessionaires, contractors, 
employees or licensees in or about the Shopping Center. In the 
event Tenant shall be made a party to any litigation or 
proceeding commenced by or against Landlord (except with respect 
to suits or litigation commenced by Landlord against Tenant as a 
result of a breach of this Lease by Tenant), then Landlord shall 
protect and hold Tenant harmless and shall pay all costs and 
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expenses and reasonable attorneys• fees incurred or paid by 
Tenant in connection with such litigation or proceeding and shall 
satisfy any judgment or fines that may be entered against Tenant 
in such litigation or proceeding. 

21. Estoppel. subordination. Nondisturbance and 
Attornment. 

A. Estoppel. Each party agrees within twenty (20) 
days after request therefor to execute in recordable . form and 
deliver to the requesting party, a statement in writing 
certifying, if correct, (a) that this Lease is in full force and 
effect; (b) confirming the Commencement and Expiration Dates of 
the Term; (c) certifying that Tenant is the occupant of the 
Premises and the date Tenant commenced operating Tenant's 
business therein; (d) that the Lease has not been assigned, 
modified, supplemented or amended except by such writings as 
shall be stated; (e) that rent is paid currently without any 
offset or defense thereto; (f) the amount of rent, if any, paid 
in advance; and (g) that the requesting party has fulfilled all 
its obligations under the Lease and that there are no known 
defenses or offsets against the requesting party's enforcement of 
this Lease except such as shall be stated. The requesting party 
warrants that Landlord or Tenant, as the case may be, and its 
respective mortgage lenders, lessors andfor purchasers shall be 
entitled to rely upon any such written declaration made by the 
other party. 

B. Supordination. Nondisturbance and Attornment. 
Provided that Tenant's use and occupancy of the Premises shall 
not be disturbed and all of Tenant's other rights under this 
Lease are fully recognized (unless Tenant's right of possession 
under this Lease shall have been terminated in accordance with 
the provisions of this Lease), Tenant agrees (i) that this Lease 
is and shall be subject and subordinate at all times to all 
ground or underlying leases which now exist or may hereafter be 
executed affecting the Premises and/or the Shopping Center and 
all existing and subsequent mortgages placed on or against the 
Shopping Center or Landlord's interest or estate therein, 
including all extensions, renewals, amendments and supplements to 
any such lease or mortgage, (ii) that in the event of a sale, 
transfer or assignment of Landlord's interest in the Shopping 
center or any part thereof, or in the event any proceedings are 
brought for foreclosure of a mortgage made by Landlord covering 
the Premises or in the event of a cancellation, termination or 
foreclosure of any ground or underlying lease covering the 
Shopping Center or any part thereof, to attorn to and recognize 
such transferee, purchaser, lessor or mortgagee as Landlord under 
this Lease, and (iii) to promptly execute and deliver upon 
written request by Landlord all reasonable and necessary 
attornment and subordination documents required by Landlord's 
lenders, lessors and/or purchasers which recognize Tenant's 
rights as aforesaid. Tenant also agrees that any lender or 
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lessor may elect to have this Lease be a prior lien to its 
mortgage or lease and in the event of such election and upon 
notification by such lender or lessor to Tenant to that effect 
this Lease shall be deemed prior to the lien of said mortgage or 
lease whether this Lease is dated prior to or subsequent to the 
date of said mortgage or ground lease. 

Prior to delivery of possession of the Premises, 
Landlord shall provide Tenant with a nondisturbance agreement in 
the form attached as Exhibit G to this Lease from the existing 
first mortgagees, ground lessors or holders of deeds of trust 
with respect to the Shopping Center. 

22. Assignment. Tenant shall not assign or in any 
manner transfer this Lease or any estate or interest therein or 
sublease any part or all of the Premises without Landlord's prior 
written consent, which consent shall not be unreasonably withheld 
or delayed. In the event that Tenant, with or without the 
previous consent of Landlord, does assign or in any manner 
transfer this Lease or any estate or interest therein or sublease 
the Premises, Tenant shall not be released from any of its 
obligations under this Lease; provided, however, in the event 
Tenant's assignee or transferee (i) has a net worth, which is 
prepared and certified in accordance with GAAP by a recognized 
certified public accounting firm, of equal ~o or greater than 
Fifteen Million and No/100 Dollars ($15,000,000.00) and (ii) 
operates a minimum of seven (7) restaurants and (iii) operates in 
the Premises for a period of one (1) year without a monetary or 
material nonmonetary default under this Lease, Tenant shall be 
released from all further obligations under this Lease. 
Landlord's consent to any of the foregoing shall not release or 
waive the prohibition against them thereafter or constitute a 
consent to any other assignment, transfer or sublease. If this 
Lease is assigned or if the Premises or any part thereof be 

· subleased or occupied by anybody other than Tenant, whether with 
or without Landlord's consent, Landlord may collect from the 
assignee, sublessee, occupant, licensee or concessionaire, any 
rental or other charges payable by Tenant under this Lease, and 
apply the amount collected to the rental and other charges herein 
reserved, but such collection by Landlord shall not be deemed an 
acceptance of the assignee, sublessee, occupant, licensee or 
concessionaire as ·Tenant nor a release of Tenant from the 
performance by Tenant of this Lease, except as otherwise provided 
in this Section 22. Notwithstanding anything contained herein to 
the contrary, Tenant may, without the necessity of the consent of 
Landlord, at any time assign or otherwise transfer this Lease or 
any portion thereof to any parent, subsidiary or affiliate 
corporation or entity; any corporation resulting from the 
consolidation or merger of Tenant into or with any other entity; 
or, any person, firm, entity or corporation acquiring a majority 
of Tenant's issued and outstanding capital stock or all or 
substantially all of Tenant's assets. As used herein, the 
expression "affiliate corporation or entity" means a person or 
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business entity, corporate or otherwise, that directly or 
indirectly through one or more intermediaries, controls or is 
controlled by or is under control with Tenant. The word 
"control" means the right and power, direct 01: indirect, to 
direct or cause the direction of the management and policies of a 
person or business entity, corporation or otherwise. 

23. Alterations. After the completion of Tenant's 
Work, Tenant may make alterations and additions to the Premises 
subject to Section 5 of this Lease; provided, however, that any 
alteration or addition which costs in excess of Forty Thousand 
and No/100 Dollars ($40,000.00), concerns the building exterior 
or the storefront, or is structural in nature shall not be made 
without the prior written consent of Landlord, which consent 
shall not be unreasonably withheld or delayed. Any alterations 
or additions approved by Landlord shall be made at Tenant's sole 
cost and expense. 

24. Damage or oestruction of Premises. In the event 
of any damage or destruction to the Shopping Center or the 
Premises by reason of fire or other casualty, and (i) such damage 
or destruction is "material", (ii) Landlord or Tenant, as the 
case may be, is prohibited from repairing or rebuilding the 
Shopping Center or the Premises by reason of any applicable law 
or ordinance, or (iii) Landlord and Tenant mutually and 
reasonably agree within forty-five (45) days after the date of 
such damage or destruction that the Shopping Center or Premises 
cannot be restored within one hundred eighty (180) days after the 
date of such damage or destruction, then either Landlord or 
Tenant may terminate this Lease upon thirty (30) days• written 
notice to the other party. In the event that any damage or 
destruction to the Shopping Center or the Premises results in a 
loss of the No Build Area, materially restricts reasonable 
ingress and egress to the Shopping Center from Transit Road or 
reduces the Shopping center parking ratio below the Required 
Parking Ratio, and .in any such event, Landlord does not replace 
within forty-five (45) days of the date of such destruction or 
damage, to the reasonable satisfaction of Tenant, the No Build 
Area, ingress and egress to the Shopping Center and the Premises 
from Transit Road, the Shopping Center parking ratio to the 
Required Parking Ratio, as the case may be, Tenant may terminate 
this Lease upon thirty (30) days' written notice to Landlord 
following the expiration of such forty-five (45) day period. If 
Landlord terminates this Lease, it must terminate all other 
tenants of the Shopping Center similarly situated and similarly 
affected by the damage or destruction. In the event this Lease 
is terminated as provided in this Section 24, the Term of this 
Lease shall expire as of the date of the applicable damage or 
destruction and Tenant shall vacate and surrender the Premises to 
Landlord within thirty (30) days after delivery of or receipt of 
such termination notice. 
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"Material" damage or destruction, as used in this . 
section 24 shall mean damage or destruction that exceeds fifty 
percent (50%) of the square footage of the gross leasable area of 
the Shopping Center or the Premises, as the case may be. 

If this Lease is not terminated as provided in this 
Section 24 and a portion of the Shopping Center and/or the 
Premises is damaged or destroyed by fire or other casualty: 
(i) Landlord shall diligently proceed at its sole expense to 
restore the Premises and the Shopping Center to the condition in 
which it existed immediately before the destruction or damage 
(provided, however, Landlord's obligations with respect to the 
Premises shall be limited to the basic building structure and 
Base Building Work, as described on Exhibit C), and (ii) Tenant 
shall be entitled to abatement of Minimum Rent, Percentage Rent 
and Additional Rent from the date of such damage or destruction 
in proportion to the extent in the reasonable opinion of Tenant, 
Tenant is unable to conduct its business in all or any part of 
the Premises. All rental will resume upon the earlier of (i) one 
hundred twenty (120) days after Landlord has finished its work in 
the Premises and delivered possession of the Premises to Tenant, 
whether or not Tenant has finished its work, unless Tenant's 
delay in finishing its work is caused in any way by Landlord, or 
(ii) the day Tenant reopens or resumes full operation of its 
business in the Premises. Tenant shall give prompt notice to 
Landlord of any fire or other damage to the Premises. In the 
event Landlord does not substantially complete such restoration 
within one hundred eighty (180) days after the destruction or 
damage, Tenant may terminate this Lease by giving Landlord 
written notice within twenty (20) days after the expiration of 
such one hundred eighty {180) day period. "Substantially 
complete," as used in this Section 24 shall mean having completed 
all construction except minor punch list items. 

25. Condemnation~ If the whole or any substantial 
part of the Shopping Center or the Premises shall be taken by any 
public or quasi public authority under the power of eminent 
domain, then in either event Landlord or Tenant may terminate 
this Lease by delivery ·Of written notice to the other party. If 
any part of the Premises or a material part of the No Build Area 
shall be taken, or if so much of the parking facilities shall be 
so taken that the Shopping Center parking ratio is reduced below 
the Required Parking Ratio, or, if any means of ingress to and 
egress from the Shopping center from Transit Road shall be taken 
so that reasonable means of ingress and egress for the continued 
operation of the Shopping Center from Transit Road shall not be 
available for use by patrons of the Shopping Center, then in any 
such event Tenant may terminate this Lease by delivery of written 
notice to Landlord. Any termination under this Section 25 shall 
be effective on the day possession shall be taken by such public 
or quasi public authority and Minimum Rent, Percentage Rent and 
Additional Rent shall be paid up to the day possession is taken 
with a proportionate refund by Landlord to Tenant of such rentrN/j---·-· - j 

1

JI';f I 
I 

L =~~-.:-:- : J 

-24-



'. , 
' ' • • 

may have been paid in advance for a period subsequent to the date 
of the taking of possession. If Landlord terminates this Lease, 
it must terminate the leases of all tenants of the Shopping 
center similarly situated and similarly affected by such taking. 

"Substantial part," as used in this section 25 shall 
mean a taking of more than fifty percent (50%) of the square 
footage of leasable area of the Shopping center. 

If the Lease is not terminated as provided in this 
Section 25 and a substantial portion of the Premises is taken by 
such public or quasi public authority: (i) Tenant shall pay 
Minimum Rent, Percentage Rent and Additional Rent up to the day 
possession is taken by such authority with appropriate refund by 
Landlord to Tenant of such rent as may have been paid in advance 
for a period subsequent to the date of taking for the portion of 
the Premises taken, and thereafter the Minimum Rent and 
Additional Rent shall be reduced in proportion to the amount of 
the Premises taken, (ii) Landlord shall, at its sole expense, 
diligently proceed to make all necessary repairs or alterations 
to the Premises and the Shopping Center so as to make both the 
Premises and the Shopping Center complete architectural and 
tenantable units, and (iii) Tenant shall be entitled. to abatement 
of Minimum Rent, Percentage Rent and Additional Rent during such 
period of repair to the extent the Premises are rendered 
untenantable thereby. All rental will resume upon the earlier 
of: (i) one hundred twenty {120) days after Landlord has 
finished its repair and restoration work in the Premises and 
delivered possession of the Premises to Tenant, whether or not 
Tenant has finished its work, unless Tenant's delay in finishing 
its work is caused in any way by Landlord, or (ii) the day Tenant 
reopens or resumes full operation of its business in the 
Premises. 

All damages awarded for a taking under the power of 
eminent domain of all or any part of the Premises, or the 
Shopping Center shall belong to and be the property of Landlord; 
provided, however, that Tenant shall be entitled to any separate 
award made for Tenant's leasehold improvements, relocation of 
Tenant's business and depreciation or damage to and cost of 
removal of Tenant's personal property, equipment and trade 
fixtures (including the base building structure, Base Building 
Work and Tenant's Work, but not including Tenant's personal 
property, equipment or trade fixtures). 

The provisions contained in this Section 25 shall apply 
in like way to any sale made under imminent threat of a taking 
under the power of eminent domain. 

IN I ott' 
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26. Default. 

A. Tenant's Default. If Tenant defaults in the 
payment of Minimum Rent, Percentage Rent or any Additional Rent 
or other charge payable by Tenant and Tenant does not cure such 
default within fifteen (15) days after written notice thereof 
shall have been given to Tenant; or if Tenant defaults in the 
prompt and full performance of any other provision of this Lease 
and Tenant does not cure the default within thirty (30) days 
after written notice is given to Tenant (or such longer period as 
may be necessary to cure such default so long as Tenant initiates 
the cure within said thirty (30) day period and prosecutes the 
cure to completion); or if Tenant vacates or abandons the 
Premises before the end of the Term; then Tenant shall be in 
breach of this Lease and Landlord may elect to either terminate 
this Lease or, without terminating this Lease, terminate Tenant's 
right to possession of the Premises. In addition to any other 
rights and remedies Landlord may have by law or otherwise, 
Landlord shall have the immediate right of re-entry and may 
remove all persons and property from the Premises. Landlord's 
entry .upon and taking possession of the Premises shall not in any 
way terminate this Lease or release the Tenant in whole or in 
part from Tenant's obligation to pay the Minimum Rent and 
Additional Rent hereunder for the full Term or discharge Tenant 
from any loss or damage sustained by Landlord on account of 
Tenant's breach of the Lease unless Landlord elects in writing to 
terminate the Lease. Upon Landlord re-entering the Premises, it 
shall use reasonable efforts to relet all or any part of the 
Premises for such term or terms and at such rental or rentals as 
Landlord, in the exercise of Landlord's reasonable discretion, 
may deem advisable. Upon such reletting, all rent and other sums 
received by Landlord from such reletting shall be applied first 
to the payment of any indebtedness other than rent due hereunder 
from Tenant to Landlord; second to the payment of any costs and 
expenses of such reletting, including reasonable brokerage fees 
and attorneys' fees and the reasonable costs of alterations and 
repairs undertaken for such reletting; third to the payment of 
rent and other charges due and unpaid hereunder and the residue, 
if any, shall be held by Landlord and applied in the payment of 
future amounts that become due and payable hereunder. If such 
rentals and other sums received from such reletting during any 
month be less than that to be paid during such month by Tenant 
hereunder, Tenant shall pay such deficiency immediately to 
Landlord. Notwithstanding any such reletting without 
termination, Landlord may at any time hereafter elect to 
terminate this Lease for such previous breach. 

Tenant shall pay all damages Landlord may incur by 
reason of Tenant's default, including without limitation 
reasonable costs and attorneys' fees . . 
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Landlord may, but shall not be obligated to, cure at 
any time upon reasonable notice to Tenant (but not less than 
thirty (30) days unless an emergency), any default by Tenant 
under this Lease and whenever Landlord so elects, all costs and 
expenses incurred by Landlord in curing the default, together 
with interest thereon at the annual rate of two percent (2%) over 
the rate then announced by Chase Manhattan Bank as its base or 
prime rate from the date of such payment by Landlord shall be 
payable as Additional Rent to the Landlord and the Landlord shall 
have in the event of the nonpayment thereof the same rights as in 
the case of default by Tenant in the payment of rent. If it 
shall be unlawful to charge Tenant the aforesaid interest rate, 
then in such event the interest rate shall be the highest rate 
per annum allowed by law. 

No consent or waiver, express or implied by Landlord to 
any breach of any term of this Lease on the part of the Tenant 
shall be construed as a consent or waiver of any other breach of 
the same or any term, unless in writing signed by Landlord. 

B. Landlord's Default. If Landlord shall (i) fail to 
pay when due taxes, mortgage payments, ground rent or any other 
charge or assessment, the lien of which is prior to this Lease, 
or (ii) fail to perform any of its covenants or conditions of 
this Lease and Landlord does not commence and diligently pursue 
to cure such default within thirty (30) days after written notice 
shall have been given to Landlord (or such longer period as may 
be necessary to cure such default so long as Landlord initiates 
such· cure within said thirty (30) day period and diligently 
pursues the same to completion), unless such default in the 
reasonable opinion of Tenant constitutes an emergency in which 
event Landlord shall have a reasonable period of time to cure 
such default, then Tenant may, at its option, in addition to any 
other remedies available to Tenant at law or equity, incur any 
expense necessary to perform such obligation of Landlord and 
deduct such expense from the Minimum Rent, Percentage Rent and/or 
Additional Rent first coming due under this Lease, together with 
interest thereon at the annual rate of two percent (2%) over the 
rate then announced by Chase Manhattan Bank as its base or prime 
rate from the date of such expense. If it shall be unlawful to 
charge Landlord the aforesaid interest rate, then in such event 
the interest rate shall be the highest rate per annum allowed by 
law. 

27. Right of Entry. Landlord and Landlord's agents 
shall have the right after twenty-four (24) hours' prior notice 
to Tenant to enter the Premises at all reasonable times to 
examine the same, to show them to prospective purchasers and 
mortgagees of the Shopping Center and to make such repairs, 
alterations, improvements or additions as Landlord may reasonably 
deem necessary or desirable. In the event such entry andfor 
exercise of Landlord's rights under this Section 27 interferes 
with Tenant's business in the Premises and Tenant, in its 
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reasonable op1n1on, is unable to conduct its business in all or a 
part of the Premises for more than forty-eight (48) hours as a 
result thereof, Tenant shall be entitled to abatement of Minimum 
Rent, Percentage Rent and Additional Rent to the extent and for 
the period Tenant is unable to conduct its business in the 
Premises as a result thereof. During the six (6) months prior to 
the expiration of the Term of this Lease or any extension 
thereof, Landlord may exhibit the Premises to prospective tenants 
in accordance with this Section 27 and place upon the Premises 
the usual "to let" and "for rent" signs. 

28. Surrender. On the last day of the Term or any 
extension thereof, or on the sooner termination of this Lease or 
Tenant's rights of possession, Tenant shall peaceably and quietly 
surrender the Premises in broom clean condition and good order 
and repair, reasonable wear and tear and damage by casualty 
excepted. On or before such date, Tenant shall remove its 
equipment, trade fixtures and personal property (hereinafter 
referred to as "Personal Property") from the Premises and Tenant 
shall pay the cost and expense to repair any damage caused by 
such removal. Personal Property not so removed shall be deemed 
abandoned by Tenant and shall become the property of the 
Landlord. If the Premises are not surrendered in the condition 
aforesaid, Tenant shall pay Landlord, upon demand, all costs 
incurred by Landlord in placing the Premises in such condition. 

29. Holding Over. In the event Tenant remains in 
possession of the Premises or any part thereof after termination 
of this Lease, by lapse of time or otherwise, Tenant shall be 
deemed to be occupying the Premises as a tenant on a 
month-to-month basis (the "Hold Over Period") at a monthly rent 
equal to one and one half (1-1/2) times the last monthly 
installment of Minimum Rent payable during the Term of this Lease 
or any extension thereof, plus any applicable Percentage Rent and 
Additional Rent (the "Hold Over Payment"). If Landlord and 
Tenant are in good faith negotiation during the Hold Over Period, 
and an agreement is consummated between the parties to continue a 
Landlord/Tenant relationship, all rental payments under the new 
agreement ("New Rental Payments") shall be retroactive to the 
first day of the Hold over Period. Any Hold Over Payments made by 
Tenant in excess of the New Rental Payments shall be a credit to 
the New Rental Payments first coming due, and any deficiency 
between the New Rental Payments and the Hold over Payments made 
during the Hold Over Period shall be paid by Tenant to Landlord 
with the first New Rental Payments. All other conditions, 
provisions and obligations of this Lease shall remain the same 
and in full force and effect. 

30. successors. All rights and liabilities herein 
given to or imposed upon the respective parties hereto shall 
extend.to and bind the respective heirs, executors, 
administrators, successors and assigns of the parties. 
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31. Rules and Regulations. Tenant agrees to comply 
with and observe all the rules and regulations contained on 
Exhibit D and all reasonable rules and regulations established by 
Landlord from time to time; provided all rules are applied 
nondiscriminatorily against all tenants of the Shopping Center 
and Tenant is given ten (10) days' written notice of any new 
rules and regulations. 

32. Extensions. No extension of time, forbearance, 
neglect or waiver on the part of Landlord with respect to any one 
or more of the covenants, terms or conditions of this Lease shall 
be construed as a waiver of any of the other covenants, terms or 
conditions of this Lease or as an estoppel against Landlord, nor 
shall any extension of time, forbearance, or waiver on the part 
of Landlord in any one or more instance or particulars be 
construed to be a waiver or estoppel in respect to any other 
instance or particular covered by this Lease. 

33. Quiet Enjovment. Upon payment by the Tenant of 
the rents herein provided and upon the observance and performance 
of all other covenants, terms and conditions on Tenant's part to 
be observed and performed, Tenant shall quietly enjoy the 
Premises without hindrance or interruption by Landlord or anyone 
claiming through Landlord. Landlord represents and warrants 
that, to the best of its knowledge: (i) Landlord has good and 
marketable title to the Shopping Center; (ii) the Shopping Center 
is not subject to the lien of any deed of trust, mortgage or 
other similar encumbering instrument (except such instruments 
where the lienor has entered into an agreement described in 
Section 21B of this Lease); (iii) Landlord has the full and 
unencumbered power, right and authority to make this Lease for 
the Term hereof; and (iv) Landlord will put Tenant into complete 
and exclusive possession of the Premises free from all orders, 
restrictions, covenants, agreements, leases, easements, laws, 
codes, ordinances, regulations or decrees which would, in any 
way, prevent or inhibit the use of the Premises by Tenant as 
provided in Section 14 of this Lease, prevent or restrict the use 
of the access roads and passageways of the Shopping Center by 
Tenant, its agents, employees or invitees, or materially limit 
ingress and egress to and from Transit Road, (v) the Shopping 
center will, at the time of Notice of Tender by Landlord, be 
properly zoned for the operation and maintenance of a 
buffet-style restaurant or cafeteria in the Premises by Tenant, 
(vi) the Shopping Center contains adequate parking facilities 
required by applicable codes or ordinances for the Shopping 
Center and the Premises as constructed and operated in accordance 
with the provisions of this Lease, and (vii) as of the date of 
this Lease, the Shopping Center, including, but not limited to, 
the Premises, are in compliance with all applicable federal, 
state and local statutes, codes, ordinances and rules. Within 
thirty (30) days following execution of the Lease, Landlord will 
deliver a commitment for a leasehold policy of title insurance in 
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an amount not less than One Million Five Hundred Thousand 
Dollars ($1,500,000.00), with Landlord bearing the applicable 
commitment costs only. 

34. Sale by Landlord. In the event of any transfer(s) 
of Landlord's interest in the Premises, Landlord and its agent 
shall automatically be relieved of any and all obligations and 
liabilities on the part of Landlord occurring from and after the 
date of such transfer provided that Landlord provides Tenant 
written notice of such transfer(s), and Landlord's purchaser or 
grantee expressly assumes, in writing, all obligations and 
liabilities of Landlord from and after the date of such transfer; 
provided, however, Landlord shall continue to remain fully liable 
for all liability accrued prior to the date of such sale(s) or 
transfer(s). 

35. Notice. All notices and demands which may or are 
required to be given by either party to the other hereunder shall 
be in writing and delivered in person or sent by United States 
certified or registered mail, postage prepaid, or by reputable 
nationally recognized overnight delivery service. Notices and 
demands to Tenant shall be addressed to it at its corporate 
offices, at 10260 Viking Drive, Suite 100, Eden Prairie, 
Minnesota 55344, Attn: Real Estate Department or at such other 
place as Tenant may from time to time designate in a written 
notice to Landlord. Notices and demands to the Landlord shall be 
addressed to it at cjo Brookhill Management Corp., 10 East 53rd 
Street, New York, NY 10022, or at such other place as Landlord 
may from time to time designate in a written notice to Tenant. 
Any such notice if mailed as provided herein shall be deemed to 
have been rendered or given on the second business day after its 
deposit, postage prepaid, in the U.S. Mail or with the overnight 
delivery service. Notwithstanding any of the foregoing, either 
party hereto may give the other party telephone notice of 
emergency repairs. 

36. Intentionally Omitted. 

37. Hazardous Substances. Landlord is responsible for 
the removal of all Hazardous Materials from the Premises. 

that: 
To its knowledge, Landlord represents and warrants 

(a) there has been no release, disposal or storage of 
Hazardous Materials on the Premises. 

(b) the Premises have not been and are not presently 
used for the storage, manufacture, disposal, handling, 
transportation or use of any Hazardous Materials. 
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(c) there are no past or present investigations, 
administrative proceedings, notices of violation or 
other civil or criminal action threatened or pending 
alleging noncompliance with or violation of any 
statutes, regulations or ordinances relating to any 
environmental permits, release or discharge of any 
Hazardous Materials. 

(d) that Landlord has not, nor to the knowledge of 
Landlord has any prior tenant or any other third party, 
violated any statute, regulation or ordinance relating 
to any environmental permit or the release of any 
Hazardous Materials. 

(e) either there are not now, and have never been any 
aboveground or underground storage tanks located on or 
under the Shopping Center, or each aboveground and 
underground storage tank located on or under the 
Shopping Center is listed on Exhibit F attached hereto 
and all such tanks have been properly registered 
pursuant to state or federal law and evidence of the 
registration has been given to Tenant. 

Landlord warrants and covenants that it will not in the 
future, install, use, generate or dispose of or allow any other 
tenant of the Shopping center or any third party to install, use, 
generate or dispose of on or about the Shopping Center any 
Hazardous Materials, except for immaterial quantities of 
Hazardous Materials customarily used in the construction, 
maintenance or operation of like properties which have been and 
should be used in accordance with applicable laws, statutes, 
regulations and ordinances then in effect. Landlord hereby 
agrees to protect, defend, indemnify and hold Tenant harmless 
from and against all claims, liabilities, penalties, costs, 
fines, damages and expenses, including, but not limited to, costs 
and expenses which Tenant is obligated to incur to correct or 
remedy the situation, the costs of defending civil enforcement 
actions, the costs of participating in regulatory proceedings, or 
any other civil or administrative action, including without 
limitation, attorneys' and expert fees and disbursements, 
directly or indirectly incurred by Tenant arising out of: 
(i) the presence of any Hazardous Materials in or about the 
Premises or the Shopping center (except those which are stored, 
used, generated, installed or disposed of by Tenant), or (ii) the 
inaccuracy of any representation, covenant, or warranty by 
Landlord in this Section 37. Landlord and Tenant agree that it 
is their intention that Tenant shall have no liability or 
responsibility for damage or injury to human health, economic 
losses or damage to the environment or natural resources caused 
by, or otherwise relating to Hazardous Materials located on or at 
the Premises or the Shopping Center which were not stored, used, 
generated, instailed or disposed of by Tenant. 
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Tenant warrants and covenants that it shall not 
install, use, generate, store or dispose of, in or about the 
Premises or the Shopping Center any Hazardous Materials, except 
for immaterial quantities of Hazardous Materials customarily used 
in the construction, maintenance or operation of restaurants all 
of which shall be used in accordance with applicable laws, 
statutes, regulations and ordinances then in effect. Tenant 
hereby agrees to protect, defend, indemnify and hold Landlord 
harmless from and against any claims, liabilities, penalties, 
fines, costs, damages and expenses, including but not limited to, 
costs and expenses which Landlord is obligated to incur to 
correct or remedy the situation, the costs of defending civil 
enforcement actions, the costs of participating in regulatory 
proceedings, or any other civil or administrative action, 
including without limitation, attorneys• and expert fees and 
disbursements, arising out of Tenant's installation, use, 
generation, storage or disposal of any Hazardous Materials in or 
about the Premises or the Shopping Center. 

In the event (i) any covenant, warranty or 
representation made by Landlord in this Section 37 is breached by 
Landlord or is inaccurate, or (ii) the presence, installation, 
use, generation or disposal of any Hazardous Materials in or 
about the Shopping Center or the Premises (a) interferes with 
Tenant's business in all or part of the Premises and Tenant in 
its reasonable opinion is unable to conduct its business in the 
Premises, or (b) in the reasonable opinion of Tenant poses a 
threat to the health and safety of Tenant's agents, employees or 
invitees, Tenant shall be entitled to terminate the Lease upon 
delivery of written notice to Landlord. 

The representations, warranties and indemnifications 
set forth in this Section 37 shall survive the expiration or 
earlier termination of this Lease. 

The term 11 Hazardous Materials 11 shall mean: 
(a) polychlorinated byphenyls ( 11 PCBs 11 ) or 11 PCB items 11 (as defined 
in 40 C.F.R. Sec. 761.3) or any equipment which contains PCB's; 
(b) stored, leaked or spilled petroleum products; or (c) any 
other chemical, material or substance (i) which is regulated as a 
11 toxic substance" (as defined by the Toxic Substance Control Act, 
15 u.s.c. Sec. 2601 et seq., as amended), (ii) which is a 
"hazardous waste11 (as defined by the Resource Conservation and 
Recovery Act, 42 u.s.c. Sec. 6901 et seq., as amended), 
(iii) which is a "hazardous substance" (as defined by the 
comprehensive Environmental Response, Compensation and Liability 
Act of 1980 ( 11 CERCLA11 ), 42 u.s.c. Sec. 9601 et seq., as amended), 
or (iv) exposure to which is prohibited, limited or regulated by 
any federal, state, county, regional, local or other governmental 
statute, regulation, ordinance or authority of which, even if not 
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so regulated, may or could pose a hazard to the health and safety 
of the occupants of or invitees to the Premises, or the owners, 
tenants or occupants of the Shopping Center or the property 
adjacent to the Shopping Center. 

38. Intentionally Omitted. 

39. Miscellaneous. 

A. Entire Agreement. This Lease and the exhibits and 
rider, if any, attached hereto set forth all of the covenants, 
promises, agreements, conditions and understandings between 
Landlord and Tenant concerning the Premises and there are no 
other covenants, promises, agreements, conditions, warranties, 
representations or understandings, either oral or written, 
between them other than as set forth herein. No alteration, 
amendment, change or addition to this Lease shall be binding upon 
Landlord or Tenant unless reduced to writing and signed by each 
party. 

B. Interpretation and Use of Pronouns. Whenever 
herein the singular number is used, the same shall include the 
plural and the masculine gender shall include the feminine and 
the neuter genders. Nothing contained herein shall be deemed or 
construed by the parties hereto or any third party to create a 
relationship between the parties other than the relationship of 
Landlord and Tenant. 

c. Caption and Section Numbers. The captions and 
section numbers appearing in this Lease are inserted only as a 
matter of convenience and in no way define, limit, construe or 
describe the scope or intent of such sections of this Lease nor 
in any way affect this Lease. 

D. Delays. In the event that either party hereto 
shall be delayed, or hindered in, or prevented from the 
performance of any act required hereunder by reason of strikes, 
lockouts, labor troubles, inability to procure materials, failure 
of power, restrictive governmental laws or regulations, riots, 
insurrection, war or other reason of like nature not the fault 
of, or within the control of, the party delayed in performing 
work or doing acts required under the terms of this Lease, then 
performance of such work or act shall be excused for the period 
of the delay and the period for the performance of any such work 
or act shall be extended for a period equivalent to the period of 
such delay. This provision shall not operate to excuse Tenant 
from prompt payment of Minimum Rent, Percentage Rent or 
Additional Rent or any other payments required by the terms of 
this Lease, unless the Commencement Date or periods permitting 
Tenant to abatement of rent are postponed or extended by such 
delays. This provision shall not operate to·extend the time for 
performance of restoration after damage or destruction or partial 
condemnation for more than one hundred twenty (120) days. 
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E. Effective Date of Lease. The submission of this 
Lease for examination does not constitute a reservation of or 
option for the Premises,. and this Lease shall become effective as 
a lease only upon execution by Landlord and Tenant. 

F. Broker's Commission. Each of the parties 
represents and warrants that there are no claims for brokerage 
commissions or finders fees in connection with the execution of 
this Lease with the exception of Barlow Real Estate, Inc., whose 
commission shall be paid by Landlord, and each of Landlord and 
Tenant indemnify the other against and hold it harmless from all 
liabilities arising from any such claim made through the 
indemnifying party. 

G. Recording. Tenant shall not record this Lease 
without the prior written consent of Landlord; provided, however, 
upon the occurrence of the Commencement Date, or at the request 
of either Landlord or Tenant, the parties shall join in the 
execution of and record a memorandum or so-called short form of 
this Lease, in the form attached hereto as Exhibit E. All costs 
incurred in connection with recording said short form lease shall 
be shared equally by Landlord and Tenant up to $500.00 of 
Landlord's expense. 

H. Applicable Law and Construction. This Lease shall 
be governed by and construed in accordance with the laws of the 
state of New York. If any provision of this Lease or the 
application thereof to any person or circumstances shall to any 
extent be invalid or unenforceable, the remainder of this Lease 
shall not be affected thereby and each provision of the Lease 
shall be valid and enforceable to the fullest extent permitted by 
law. 

I. Accord and Satisfaction. No payment by Tenant or 
receipt by Landlord of a lesser amount than the monthly Minimum 
Rent and Additional Rent and annual Percentage Rent herein 
stipulated shall be deemed to be other than on account and no 
endorsement or statement on any check or any letter accompanying 
any check or payment of any rent or charge shall be deemed an 
accord and satisfaction, and Landlord shall accept such check or 
payment without prejudice to Landlord's rights to recover the 
balance of such rent or charge or pursue any other remedy 
provided in this Lease. 

J. Due Date. If the due date by which any amount 
payable by one party hereto to the other is not specifically 
stated herein, the amount shall be due and payable within thirty 
(30) days following request therefor or, if necessary, the 
rendering by the requesting party to the other party of the 
statement therefor. 
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K. Exculpation. Tenant shall look solely to 
Landlord's interest in the Premises and the Shopping Center or to 
the proceeds from the sale of the Shopping center for the 
satisfaction of any judgment or decree requiring the payment of 
money by Landlord based upon any default under this Lease, and no 
other property or assets of Landlord or of its officers, 
directors, principals, partners or employees of Landlord shall be 
subject to levy, .execution or other enforcement procedures or 
satisfaction of any such judgment or decree. 

IN WITNESS WHEREOF, Landlord and Tenant have signed and 
sealed this Lease as of the day, month and year first above 
written. 

NYCLARENCE.KS7 

LANDLORD: 

CLARENCE MALL PROPERTIES, a New 
Jersey limited partnership 

By: BROOKHILL MANAGEMENT CORPORATION 

By~ Its:PiEsrJlliT: BRUDER 

TENANT: 
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GUARANTY 

The undersigned, Buffets, Inc., a Minnesota corporation 
( 91 Guarantor"), does hereby unconditionally guarantee to Clarence 
Mall Properties, a New Jersey limited partnership ("Landlord") in 
the event of the assignment of the lease originally by and 
between Buffets, Inc. and Landlord dated June 15, 1993 (the 
"Lease") to OCB Realty Co., andfor the sublease to OCB Restaurant 
Co., (i) the payment, when due, of all amounts of rent or other 
payments which may become due and payable pursuant to the terms 
and conditions of the Lease, and (ii) the performance of all 
other monetary obligations of the Tenant thereunder. Guarantor's 
obligations under this Guaranty shall extend through the entire 
term of the Lease and any renewal or extension of the Lease. 

Guarantor hereby waives notice of (i) acceptance of 
this Guaranty, (ii) any action taken or omitted by Landlord in 
reliance on this Guaranty, and (iii) any default by OCB Realty 
Co. or OCB Restaurant Co. with respect to any term or condition 
of the Lease. 

Guarantor agrees that, without its consent, the Lease 
may be modified, amended, and supplemented in any manner, 
including, but not limited to, a renewal or extension of the term 
of the Lease, and agrees that no such amendment, modification, 
supplement, renewal or extension shall release, affect or impair 
Guarantor's liability under this Guaranty. 

Guarantor agrees that its liability under this Guaranty 
shall not be affected, reduced or impaired by reason of the 
failure of Landlord to pursue or enforce against OCB Realty Co. 
or OCB Restaurant Co. any right or remedy available to Landlord, 
and Guarantor hereby waives all right to require Landlord to 
pursue, enforce or resort to any or all such rights or remedies 
of Landlord. 

Dated: July 14, 1994. 

BUFFET~. 
By: /.?-

R~Hatlen, CEO 

ny139re~ . j:s 
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Le~al Description of Shopping center 

r.:r.r. 'l'KA."J; ~na o.a vua;:r. 01' !ANI) si-,.~a.te i.n. th~ 
~wn of Cl~~enoe~ County of £~i• aPa State of ~ow to:~, 

.. bc!in~ .pari: of Lot 11, Section 13# ~hlp 12, l.a.J~~e 6 
of the ~olland ~4 C~p~y•s Su~ an4 mor• P•~Qu1~1y 
descd.bed •• 'f.;~11owc a · 

a~~~G at the soutb9ast eo~ne~ of ~o~ 12, 
s~c~iou 12 I thltnce l>OJ:th &7• 12' ~O" Ve$~ al.On«J t:he !:OU\:.h 
1.1.t!.o of Lot 12., r:ald 11.ne b«invo dle t~orthet"~ z:igbt; of 
wa;r o'f Main atr;ea.it: as l..U ou.t. ' ' .oo feet. in widt:h, 1227. S.( 
£oot to • point, said ~int: bein~ the incersection of th~ 
soutll Une o~ tot. 12· and the eubrl.y riv-h~ ot: way ol! 
'l~an.d.1o f\oacl 0.111 .shown on or.:aasit . AQ!J\lisl.tlon &p, 1'1.\~~ 1, 
8.8. 88, Hap 1. l'~~cu~l. '' thuc• north o• 12' SO" east:. 
alont; t1he eute:z:ly :r:i~ht of va.y of "trandt ~aC.r said 
line •lGo bein1 ~Allcl to an~ 61.0~ feet •~ ~a9bto .n~los# 
•astor~ of ~e "-•1: line o~ tAtl. 12. 1202.82 feet '-0 a point: 
thenae ,u:)U~ at• 41' 10• v.st don; o. 1bte, said l~~ b•in~ 
a~ ~i'b~ «n91•c te t~• P~•vloaa c~sG, 123$.48 teet to a 
point, said po1t\~ lfi.Dcz on tha east. lizse of Lot. U r thence 
s9~~ o• 37' to• w~t •long ~h0 ea.b 1ine o£ ~o~ 11, 
l.:Zp4. $1 fee\ to ~ p0l.nt Ole »J,Ace o~ bo9itul.in9, QOnt:ain!l\g 
34.1' $aras. mora o: le•s. - • . 

ZX~Q Ub lmS2RVn1G t:hexd.rolrl the foLlOwii1<:T 
s~ pucels 4esc:rll;,ec1 aa ~ollows: 

l'Alt~ 1 t B!JGINNlNC At:. a paint. LA the SO\'Lth. lJ.zie of toot 12, 
•d10""tnto ~~ ~7.oc; fea~ •outhe~~dr of t:bo •ou.tl.hwest 
eo=•~: o£ loot. 12J t:lttn~• noJ:U o• 12" so• uot:: UOntJ 1:he 
exist.l.Jlg s:l.gh~ of "'Y of 1'rillt.Si.t. t.oa4, 200.00 feet. to « 
po~t' thence .O'IIth n• 22' ~o· e•ar; dono; o. Une ta~aUe1 
to, the cauth lifte of LOt. 12, 200.00 ~ to a point I tht!nee 
sc!ltb u• 12• so* vest along a lift• paxallel.to tho ~••t ~ine 
of \ Lot:. 12., 200.00 fe6t to a point, .-1d point l:ldng ~b.e: 
soQ.t.h 1!.l!oe ot Lot 121 .theae~~~: no~ 87• 22' 20" "ect:. along­
th~ •outh llzl• of tot U, 200.00 feet: t.o ~a opain.t:. Ol:' place. 
of bi!ginnil\v, eonta1nlng • 92 a.=eu, mox~ or ).esJ;. 

P~ 2 ~ lt&GitoUlXN~ at. a poin~ it\ 4ehe ~ou.\:h llne of LOt. No. 
12~ ~camoD. U, said line. ~eiJig the no~her1y dgbt of way 
of'Maln 8~~ •• ~ a& lAid out '' ~e•t iD wi4~, 470.30 f~~t 
westa~ly of the s:out:l\9~.:~ oo~ne:: ~£ sdd LOt No. l2J tw.ea!:Ut.c 
alOD9 sOJ.d south. l.iJ1e of! Lot llo. 12: nnn.lng t:hen<:e ~ste~1y 
doA9 ~e. •o~tk ~ of r.o~ Jto. 1.2, u.s.oe £eet to a poiDi!.= 
tl\onee ftOr~erly ~allo1 to th• ust Uil~ Of 11aid LOt. No. 
ll~ 110 fe~~ to a poin~' th.noe easte::ly at right &ngl~• to 
t:he ptfld0\1$ COW::'J4l 11S feet:. to a pO~t.t t.hena• so\\i:ha:ly 
inl._ tinot l.inv: to tllG {)Oint of beQ:lnniag, a dictatte~ of , 
lU.O) ~aat.. 

' 'PAl\.CEt. Js 'lh:at piace or pu:eo1 of land convllllyed t.o f'/V :t:uteXI; 
p:d.ns, ~a. by dew ncot'ded i.n tb4! E:r~o CO\U!.ty cl~k'a O£f~e 
iAl Liba:: 18t8 o.£ ~eds e.t pase 0. 

!'~ 4: COKMI:N<:XHQ at. ~ pQint q£ lnt.c:a:segdoa belt-ween t.~ 
·~~~n:ly botmcluy line of 'b:ansit:. ~4 C•s -. l!iu::'C~et. 10Q bet 
w~e) t~.nd Uc: soqt:herl).' ~ of lAnd$ oan'Teyed t:o Bean, 
~~buck and eo. by deed recozd.ed a the 1!d@ c:o~y Cl•ltk 1 s 
OtUa•. 1ft r..i.b•t: 7S$7 o£ Oa«4• o;t. pagt: 164; ~c:• 6U~Vl:13' 
alpng the southor1:r line of 1aa4c so con~ t., saus, lt.~butlk 
an~ co·. t ~05 feet to a pg;i,nt.; thence tOQ~1::t ~lon9 t. ~~,:ose:. 
vhlQ~ is ~~ ~igh~ an9lG6 ~Q the l~ct ~esaribed caur$~, 15~ 
f~et t? a point~ ~bieh is the ~int or pl~c:e ot be~1nning: 
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• • 
then¢~ e~~~1y alon~ a cour=e ~hieh is a~ ri~ht angles 
to tbe l~st 4~e:ibed course, ~aG.11 fee~ to a point: 
tbenae no~Aaste~ly a1on9 a oourse vhioH is &t an ~nterior 
~g~u of 20S• sac, 28.$5 fe•t to a poin~; thence aas~e:ly 
a.t an extet'i.o: angle of 20$• 58' ;m<1 a.loll'J a lia(! dxe,wn 
p&~allel ~o the sou~ber~y l!Ae of land~ so conv~y~d ~o 
Sears. ~oobuck .n4 Co., ~'·'8 f&Qt to a ~int: tbang• 
30U~hvesterly at~ interio~ ~gle of 2S• S8 1 , 17$.14 f4et 
to .. pointJ thence soutlierly e.t an exted.or ~ngle of us• 
58',·39.99 fe~t ta a pointJ thenee va•tarly •10ft9 • course 
vhieh ia •t r1gbt ~ntles ~ the t~t desc~ coorse, s-id 
course being alcng 4 lina d:a.w pa.raUd to t:be southca:ly 
lJ.na of l.emdlf. c:o <:oai<Jeyed m Searc:~ lloeh~cl<. ~ Co., :zoo 
~~c~ to a pOift~r thoncc ~rtherly alonq a oo~se vhiah 
is ~t right ~gles to tho last 4esg~ibe4 oourse,•1Q3.t? £~~t 
to t.lte J?O¥'~ o.r plo.ce of bv.ginnS.ng~ ccntaj.bing .!i, a.c~a, more 
o:c less.. · •. 

I 
P.UCEL 5: ~:niC a.t .a point: in the vest Uue -of X.Ott. '12. 
se~tlon ll, ~s~p 12, ~~9e '• l~oo.oo teet north of ~e 
sou~bwes& ~na~ ot sa~4 1oe1 thene• eas~.r1~ at xi9ht aa9le~ 
to cald \fast 10~ line "4 &long the sout:h line cflland' 
~(tlfeJ:ib-e\\ 1n a .deed ~ot-aed J.n ~- Ja-!M County Cle:t"k I 5 
o!~ic• l4 ~ 7587 of ~eeds at pk~e 264, 51~.00 \ ~eot ~ 
tho polnt 01:' t~1aee of be9ioS.n'if t.benc;:e southerly at. t:itht 
ang111!1ir uo.oo :feet. ~ & pol.nt: t:heaoe ean~1y at. ~~qht 
•n9lea, 286.11 fe•t to a po1ntt thel\ea ~th•u~e~ll' 2.8.55 
ft:u.t. tu a. point, u14 pain~ being 137 .so feet tau.~ of tbe 
:trov.\':h l.ine of land cS.cun:rJ.bd !.n a d~4 r:~cc~4d !4t tb.c lid.e 
Coutlty CleJ:k1 a OUi~e 1n Llbe~ 7S8'7 of DQQc1a &t pre 2U, 
thGt1aC!I eutosely on ~ 1121« -parallel t:o the •outb•r l.!Ae of! 
aal~ l.and ~eccriba4 in a dee4 teoo~ in the. :sri CoUDty 
Clerk'• Offtca iQ Liber ?581 Of Deeds at ~90 2Gt ~13.1) 
bet to a po1ntt th~nce noJ:tbeJ:l.l,' at dght engl•• U?.S~ 
f~et w a. pail1tl ~aU pobt ba.lag in the &Q1:1.~ U e of 
land &t•c:ribK 1a a d•ad rtl¢0tded iD th~ Bd.4ll C tr C:l~~ t • 

Offlco in Libel' 7581 of Deeds &t. pa.9a 264-; thenee v••tul.y 
a.t. dgb.\o ano1•~ ~g the aou.tb Une of sud lat~4 ct .. cr~d 
iA a "~ xecotd~ u ~· Er1e: Coanty Clux•a off (;• ~ 
Lib~~ 7S91 of ~ •t pa~ ZG4t 52S.a0 ftet ~ e paint. 
or pl~~ of ~c;iMi.Ag, aontai.~~g 1. 7<\ ocxes m:r:e or l.casu: .• 

PARCEL•G& COMMINClMG ~t the iht~rsect1cn o£ th• •s~ ~~e 
of ti'~nst~ 1\oa.d (&S a 100 J!oot wlc!e: l:'ioght ot wa!() vith thG: 
no~tb ~* of k~i~ $tree~ (99 feet wida) be~g al o the 
aoutb l..1.ne e~ J.ot. 12, SectiQn 1l .. TOwnahip 12, <J• f1 
then~~ ~~~ &9• 52' 3S 1 o~ub, $50.85 ltet along aid 
tto:tll line of 84~ SUAat to a pei.Dt.; then.;:e no:r: 00' 
07' zs~L ~-~ along • 1.~~ )0.42 ~e-~ to tbe paint O! 
be~~~~g: tbenec no:t~ •o• 4$• $2• east. alon9 a ine 
lOS.OO ~eet to 4 po~t: thence bbrth 49a 11 1 1g• st 
al.ong ~. l.i.M l$0.00 ~et:~ to a PQ'-nt: tbenc~ so\\tb 401 

40' 42•· wact alo~~ a lina lOS.oo ~·~t ~o a poiut: ~eneg 
south 4~· 11• lt• east along a line lSO.OO £~4t t the 
point of bGginn~~! eon~einin9 0.36 Aere ~~e or ~ a~. 

------ i 
-- ~ 
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EXHIBIT C 

Base Building Work 

Landlord agrees that in the event that the Premises are damaged 
or destroyed by fire or other casualty and this Lease is not 
terminated, Landlord shall, at its sole cost, provide to the 
Premises the following to the extent that such items existed 
prior to the damage or destruction, each located in accordance 
with Tenant's Landlord-approved Plans: (i) one thousand (1,000) 
amp electrical service, at 120/208 volts, three (3) phase 
including a distribution panel and all disconnects required by 
Tenant, (ii) three million (3,000,000) BTUs of natural gas at 
pressure of at least equal to one half (1/2) pound, with meter, 
(iii) two (2) inch water supply line at pressure of at least 
fifty (50) pounds of pressure, (iv) five (5) inch sewer line at a 
minimum depth of forty-eight (48) inches, appropriate for 
restaurant purposes, (v) storefront wall and exterior walls, 
sheet-rocked, taped, sanded and insulated up to the ceiling deck 
per applicable code for restaurants, (vi) concrete floor 
suitable for Tenant's finish flooring, (vii) all other base 
building improvements necessary to comply with all state and 
local fire codes and ordinances applicable to restaurants of the 
size and capacity depicted on the Plans ((i) through (vii) shall 
be referred to herein as "Base Building Work"). Landlord shall 
also provide access, within one hundred (100) feet of the 
Premises, to sixty (60) amps of temporary electrical service at 
120/208 volts with the usage costs to be paid by Tenant. The 
Base Building Work shall be completed in a good and workmanlike 
manner and in accordance with all applicable federal, state and 
local statutes, codes, ordinances and rules for restaurants 
constructed and operated in accordance with the provisions of 
this Lease and Tenant's Plans. 

- - - - - - - - - --
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EXHIBIT D 

Rules and Regulations 

1. Tenant shall: 

(a) Conduct no auction, fire, going-out-of-business or 
bankruptcy sales or similar practice. 

(b) Display no merchandise outside the Premises nor in 
any way obstruct the adjacent sidewalks; and store all trash and 
refuse in an enclosed garbage facility located behind the 
Premises and maintain and keep such garbage facility in a neat, 
orderly and clean condition and attend to the daily disposal 
thereof in the manner required by local ordinance. Tenant's 
garbage facility shall be enclosed in such a way that inhibits 
the visibility of the receptacles maintained therein. Tenant 
shall not burn any trash or rubbish in or about the Premises or 
anywhere also within the confines of the Shopping Center. Tenant 
shall not operate a garbage grinder without Landlord's prior 
consent. In the event compactor service is not provided, Tenant 
shall use a refuse disposal service reasonably approved by 
Landlord. 

(c) Following Tenant's opening for business in the 
Premises, load or unload all merchandise, supplies, fixtures, 
equipment and furniture and cause the collection of rubbish only 
through the rear of the Premises. 

(d) Take no action which would violate Landlord's 
union contracts, if any, affecting the Shopping Center, nor 
create any work stoppage, picketing, labor disruption or dispute, 
or any interference with the business of Landlord or any tenant 
or occupant in the Shopping Center or with the rights and 
privileges of any customer or other person(s) lawfully in and 
upon the Shopping Center, nor cause any impairment or reduction 
of the good will of the Shopping Center. 

(e) Keep the display windows in the Demised Premises, 
including but not limited to all windows, doors and glass, in a 
neat, orderly and clean condition. 

(f) Obey and observe (and compel its officers, 
employees, contractors, licensees, invitees, subtenants, 
concessionaires and all other doing business with it to obey and 
observe) all reasonable rules and regulations established by 
Landlord from time to time for the conduct of Tenant andjor for 
the welfare of the Shopping Center, provided that such rules are 
uniformly applied to all tenants of the Shopping Center and do 
not materially interfere with Tenant's operations in the 
Premises. 

(g) Operate its business in the Premises with 
functional, efficient and first-class equipment and trade 
fixtures in good condition. 
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(h) Not use the plumbing facilities for any purpose 
injurious to same or dispose of any garbage or any other foreign 
substance therein, nor place a load on any floor in the Premises 
exceeding the floor load per square foot which such floor was 
designed to carry, nor install, operate andjor maintain in the 
Premises any heavy equipment except in a location approved by 
Landlord, nor install, operate andjor maintain in the Premises 
any electrical system therein, or any part thereof, beyond its 
capacity for proper and safe operation. 

(i) Not operate on the Premises any vending machine or 
similar device, for the sale of any merchandise, including but 
not limited to lockers, toilets, scales, amusement devices, or 
devises for the sale of beverages, candies, cigarettes, foods or 
other commodities, or any coin operated or other type of video 
gaming or arcade-style amusement games, including pinball, 
electronic games or any similar related items without Landlord's 
prior approval, which approval shall not be unreasonably withheld 
or delayed. 

2. Tenant agrees, at its own costs and expense, to keep in 
a neat and clean condition and maintain in good order, condition 
and repair any loading platform, truck dock and/or truck 
maneuvering space therefor which is used exclusively by Tenant or 
to which Tenant has the right of exclusive use, and for the 
purposes hereof, the same shall not be considered part of the 
parking area. 
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EXHIBIT E 

Memorandum of Lease 

THIS MEMORANDUM OF LEASE, is made and entered into as of 
this day of , 199 , and dated by and between 
Clarence Mall Propert1es, a New Jersey limited partnership 
("Landlord"), and Buffets, Inc., a Minnesota corporation 
( 11 Tenant" ) . 

RECITALS 

A. Landlord, as landlord, and Tenant, as tenant, have 
entered into that certain Lease dated , 19 (the 
"Lease"), relating to certain leased prem1ses (the "Premises") in 
Clarence Mall Shopping Center (the "Shopping Center"), situated 
on certain real property in the City of Clarence, 
County, New York, legally described on Exhibit A attached hereto. 

B. Landlord and Tenant now wish to memorialize of 
record the existence of the Lease and certain specific terms of 
the same. 

NOW, THEREFORE, in consideration of the Lease and other 
good and valuable consideration, Landlord and Tenant agree as 
follows: 

1. .Landlord and Tenant have entered into the Lease to 
demise and let the Premises, upon the terms and conditions more 
particularly set forth in the Lease. 

2. The term of the Lease shall be for an initial term 
of fifteen (15) full Lease Years and any Partial Lease Year, as 
such terms are defined in the Lease, commencing on 
19 (the "Commencement Date"), and expiring on 

3. Subject to the terms and conditions more 
particularly set forth in the Lease, Tenant has the option to 
extend the term of the Lease for two (2) additional periods of 
five (5) years each, such periods to commence at the expiration 
of the initial term or preceding extended term of this Lease, as 
the case may be. 

4. Landlord has granted Tenant the exclusive right to 
operate a sit-down buffet-style restaurant or cafeteria in the 
Shopping Center. Landlord covenants and agrees not to lease any 
space in the Shopping center to (i) any other tenant whose 
primary business conducted in such space is the operation of a 
sit-down buffet-style restaurant or cafeteria; or (ii) any 
restaurant greater than four thousand (4,000) square feet or 
serving alcohol in out Parcel No. 1 shown on Exhibit A; nor shal 
Landlord permit or consent, either explicitly or implicitly, to 
the operation of a sit-down buffet-style restaurant or cafeteria 
in the Shopping Center or to any restaurant greater than four 
thousand (4,000) square feet or serving alcohol in Out Parcel No 
1 shown on Exhibit A. 

I N .IJ·}Ij.f~ . lv-r ~. 

------ i -- .. ···-·. -- - ..... - 7 ~ 
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5. Reference is made to the Lease for a full 
statement of the terms and conditions of the Lease, all of which 
are hereby incorporated by reference. 

6. Nothing in this Memorandum of Lease shall be 
construed to amend, modify, change, alter, amplify, interpret or 
supersede any of the terms and provisions of the Lease, which 
shall in all things control. 

IN WITNESS WHEREOF, Landlord and Tenant have executed 
this Memorandum of Lease to be executed as of the day and year 
first above written. 

Witness: LANDLORD: 

CLARENCE MALL PROPERTIES, a 
New Jersey limited partnership 

By 

By 
Its 

TENANT: 

BUFFETS, INC. 

By 
Roe H. Hatlen, CEO 
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STATE OF 
ss. 

COUNTY OF 

The foregoing instrument was acknowledged before me 
this 
the 

day of _______________ , 19 __ , by 

of ------------------------------' a on behalf of the 

Notary Public 

STATE OF 
ss. 

COUNTY OF 

The foregoing instrument was acknowledged before me 
this day of , 19 __ , by 
the of Buffets, Inc., a Minnesota 
corporation, on behalf of the corporation. 

This instrument was drafted 
by and to be returned to: 
Buffets, Inc. (KAS) 
10260 Viking Drive 
suite 100 
Eden Prairie, MN 55344 

Notary Public 
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EXHIBIT F 

Storage Tanks 

None 
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EXHIBIT G 

Non-Disturbance Agieement 

IVBORQUJA'J.'ION. ION•DIBTURBNJCI!l, 
AWWQRNMENW. ESTOPPRL AMP NQDI~ICA~toN or LeAsE AGRtBM8NT 

. ' 

· THIS AGREEMENT ntade tUS of tho 21. day o£ ;[UN t , 1993 
wmong X&¥ BANK OF NEK YORl, a New Y~anking corporation with 
an office for the transaction of business at 66 South P~~l · 
Street, Albany, New York 12207 (~'Mortgagee"), CLAREHCB ~ 
PROPJCA~IES• a New .laraey limited partnership with an o£f.ice for 
the transaction of bursinasa at. c/o The Brookhill Gro!lp, 10 lSa6t 
53rd Street, "New York, New York 10022 ("Landlord"), and BUFFETS, 
INC., a Minnesota dorporation with offices at 10260 Viking- Drive, 
Suite lOO, · Eden Prairie, Minnesota 55344 ("Tenant"). 

WHE~S, the Landlord is the owner of an improved parcel of 
landlocated in the Town of Clarence, Erie county, New York (the 
"l'acility•); and 

WHmREAS, the Landlord h~s a loan with the Mortgagee (the 
"Loan"); and 

WHEREAS, as security for the Loan, Landlord has entered into 
or ia otherwise obligated on a mortqa~e or ~rtgagea 
(collecti.ve~y, the "Mortqa.ge") referred to in Schedule A annexed 
hereto and made a part hereof which grants to the Mortgagee a 
first mortgage lien on the Facility and has entered into a 
certain Assignment of .Rents and Laaaas (the "Assignment") which 
assign$ to Mortgag-ee all of the riqht, title and interest of 
Landlord under oll present and . futu~e leases o! any part of the 
Facility inclucling the Leaee (as hereinafter defined); a11d · 

. WHEREAS, the M()rtgage and Assignment have been recorded in 
the Clerk's Office of Brie county, ~ew York (the •Public 
Recorda"); and · · 

•\ 

. WHEREAS, Landlord and Tenant have entered into a certain 
Lease Agreement dated . · , 1993, (the ''Lease") for the 
l~ase by Te~ant of oertaln premises more particularly described 
in Schedule B annexed hereto and ~de a part hereof in tha 
Facility (the "I.teased Premises"); and 

WHEREAS, the Lease is subordinate to the lien, operation and 
effeQt of the Mortgage; and 

1 
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WHEREAS, Tenant deeire~ to be ~ssured of continued occupanoy 
of the Leaaed Premises under the te~~ of the LeaQe in the event 
that the Mortgagee succeeds to the right5 of the Landlord under 
the Lease pursuant to the terms of the Mortc;Jage or Assigrunent. 

PBOVISIORI 

NOW1 THEREFORE, in consideration of the aum of One Dollar 
( $1, 001 by each party in hand paid to the other, the receipt o.f 
which 8 hereby acknowledg~d, and in consideration of the mutual 
promises, covenants and agreements herein contained, the parties 
hereto, intending to be legally bound hereby, promiset covenant 
and agree as follows: 

1, Inoorp9ration of ReQ~tals. The Recitals portion of 
thia Agreement is hereby incorporated by this reference as tully 
as though lc were here rewrittafi. 

2. Apprpyol of ~ease by Mortgagee, Except aa may 
otherwise be set forth herein, Mortgagee hereby consents and 
approvea the Lease and the term thereof, includinq the options to 
extend the term as set forth in the tease, and covenants and . 
agrees that the exercise by Tetuu'lt of any of the rights 1 remedies 
and options therein contained shall not constitute a default 
under the Mortgage. 

3, Subordination of r,~ase. The X.aasa and all .estates I 
riqhts, options, liens and char~ea therein contained or created, 
theretmder are and shall be s11bject md aubordinate to the 1ien, 
operation and effect of tho Mort~age and ~asignment insofar as 
eithe:r: of those instruments affect the Facility or othet" real and 
person;al property owned by the Landlord of which the ~eased 
Pr~ses is a part, and to all renewals, modifications, 
consoli~ations, replacements and extensions thereof, and to any 
additional mortgage financing aacured by the Facility provided by 
the Mortgaqe, to the full extent of the principal sum secured 
·thereby together with interest thereon, including any interest 
which at · any tim$ may be capitalized and 'any interest thereon, 
with the same force and effect as if the Mortgage and A6aignment 
ha.d "eel\ executed, delivered, and duly recorded in the Public 
Reoords .prior to eKeoution and delivery of the Lease. 
Notwithstanding the foregoing, Mortgagee consents to the removal 
by Tenant of its trade fixtures in the Leased Premises in 
accordance withthe terma of the Lea.,e. 

4. Non-Diaturbance of ~~nant. In the event that Mortgagee 
takes possession of the Leased Premises as a mortgagee-in­
possesaion, by foreclosure of the Mortqage, by acquiaition of 

2 
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title in lieu of foreclosure, or pursuant to the A~signment, 
Mortgagee agre~s not to disturb Tenant's ·right to possession of 
the Leased Premises so long aa ~enant is not then in default 
after reaeipt of notice of such default and eKpiration of any 
cure period ~pplicable thereto under the Lease under terms, 
covenants or conditions of the Lease. tenant shall not be named 
or joined as a party or othe~iae in any suit, action or . 
proceedinq for the forecloaure of the Mortgage or to enforoa any 
riqhts under the Mortgage or the bond or note of other obligation . 
secured thereby. 

5 • . · Attornment to Mortgagee. (a) In the event that 
Mortgage~ succeeds to the interest of Landlord under the Lease. 
Mortgagee and Tanant hereby agree to be bound to one another 
under all of the terms, cov~nanta and conditions of the Lease. 
Accordingly, from and after such event, Mortgagee and Tenant 
shall lHtVe the . smne .rel\\edies against one another for the breach 
of any . agreement contained in the Lease as Tenant and Landlord 
had before Mortgagee succeeded to the interest of Landlord. 

However, provided Mortgagee has given Tenant notioe of its 
succession to the interest of Landlord, Mortgagee shall not be 
h.ound "y any rent, additional rent or other sum which Tenant 
might ~ave paid under the Leaae other than .the rent paid in 
accord~nce with the Loase before Mortgagee suooeeds to the 
inter!ast of Landlord under tba Lease, and Mortgagee shall not be 
required to pay for any monetary damages as a result of any act 
or omission of any prior landlord (inaluding Landlord). 

ln the event that Mort~agee succeeds to the intere5t of 
Landlord under the Lease, Tenant shall look solely to Mortqaqee's 
interest in the Leased Premises and the Facility for the .· 
satisf~ction of any judgment or decree requiring the payment of 
money ~y Mortgagee basad upon ~ny default under the Lease, and no 
other property or aaseta of Mortqaqee shall be subject to levy, 
execution or e~forcement procedures or satisfaction of any such 
judgment or decreQ. 

(b) This attornment ahall be self-operative, without the 
execution of any further instrument by any of the parties hereto 

. upon the Mortgagaa AUcceeding to the interest of the Landlord 
under the Lease, and the raapective rights and obligations of 
Tenant and MortgAgee upon auoh attornment, to the e~tent of the 
then remaining balance of the terms of the Lease arid any 
extension or renewal permitted thereby, shall be and are the same 
as are now set forth therein. · 

6. ,attornment to New Owner. In the event that anyone else 
acqui~es title to or the right to pos~e55ion of the Leased 

3 
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Premiaee ~pon t~e foreclosure of the Mortgaqe, or upon the Bale 
of thq Facility or any part thereof by Mortgagee or its 
succes~Sors or $.SB1gn~J after foreclosure or acquisition of title 
in li~u tbex-eof ox- otherwise, Tenant a..qreas not to seek to 
ter.miriate the ~ease by ~cason thereof, but shall ramain bound 
unto the new owner and the new owner agrees to be bound to Tenant 
under ! ~11 pf th~ terms, coVQnanta and conditions of the Lease, aa 
provi~ed in Parag~aph 4 above, and any liability of Mortqagee to 
Tenan~ ~n~er tba Lease or hereunder arising or to be performed 
after !tile date of any such transfer shall terminate upon transfer 
of title to the ~eased Premises to such new owner. It shall be 
deeme4 ~rid . coniStruad without further instrument or agreement that 
sua~ ~e# owner ~as assumed and agreed to carry out any and all 
c::oveno,nt~ D.nd ()bligations of Mot-tqagoe, as Landlord under the 
Lecuse ,• -~ising pr to be performed after the date of suoh 
transfer.· · 

7 , :· Be:gresentation and Coyeuonto by Both Landlord and 
xanant. ·, Landlord and Tenant, · jointly and severally, warrant and 
repra~e~t, covepant and aqraa to and with Mortgaq~e that: 

(a) The · L~ase sets forth all agreements of Landlord and 
Tenant with respect to the Leased Premiaes, The Leaae has . not 
been modified or amended and ia in full force and effect 
acoor4ing to its terms on the date hereof. The term of the Lease 
is fifteen (15) full tease Years and any Partial Lease lear 
coimnencinq on the Commencement Date, as said terms are defined in 
the Lease, subject to renewal options, if-any, set fort~ in the 
Laasa. 

(b) Neither Landlord, nor Tenant nor any prior Landlord is 
in default under the terms of the Lease and no event or events 
have Qcourred which, but for the passage of time, the giving of 
notice or both, would constitute a. default under the Lease. 

(c) W:i.thout Mortgagee's prior'Written consent, L~ndlord or 
Tenant will. so long as the Mortqage is a lien on the Facility, 
or the Loan remains unpaid, not amend or modify the Lease in suoh 
manner as would (i) reduce fixed rent under the Lease, (ii) 
reduce the term of the Lease, (iii) redua.e any other monetary 
obligation of Tenant under the Lease or (iv) in any way diminish 
the security of Mortgagee, or terminate the Lease for any reason 
other than as pepmitted under the terms of the Lease for any 
reason other than . aa permitted under the terml!! of the Lease, 

. subject, llowever, to the provision of the paragraph O(tt) below. 

(d) · Landlord and Tenant will &end to Mortgagee copies of 
all 5tatements or notices of default or other material itema 
involving th~ Lease required to be gi~en or given by either of 
them under the Lease or received by either of them with respect 
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to the L~ased Premises, which shall be sent to Mortgagee at the 
sams ti~ as suoh statement or notiee is sent by that party to 
the ot~~r. · 

8 ;• ,· . Tenant Repre{!entotions and Coyen~nte. Tenant hereby 
wcsrrcmtcs ,. and represents, covenants and agrees to and with 
Mortgagee that: · . 

I . . \' 
' · ·i·· 

(a) . 'ranant shall not seek to terminate the Lease by rea.son 
of any ; ~efault of Landlord without prior written notioe thereof 
to M_ortgagee . and the laps~ thereafter of the qraater of ( i) 
thirty (30) dayll after giving of suoh notice to Mo:r:-tga.qee or (ii) 
suohti:rn.a as under the t.easo w~a offured to Landlord in which to 
remedy~be default, within which tinte Mortgagee, at. i~;~ exclusive 
option~ . may remedy any such default provided, however, that with 
re~pect to any defa~lt of Landlord under the Lease which cannot 
be ~emedied within such time, if Mortgagee commences to cure such 
default within such time and thereafter diligently proceeds with 
such efforts, Mortgagee shall bav-e auc:h time as ia l:"eo.~Sono.bly 
necessary to complete ourinq such default; provided, however, the 
foregoing snall not limit Tenant's abatement or set-off riqhts, 
if any, as may expressly ba provided in the Lease. 

(b) Tenant shall promptly certify in writing to Mortgagee 
in connection with O.l\Y proposed assignment of the Mo:rt.gago or 
Assignment, · whether or not to Ten~nt's knowledge, any default on 
the part of Landlord then existing under the L~asa or whether any 
event has occurred which, but for the paeaage of t.~, the giving 

· ot notice or both, would constitute a default under the Lease. 

(c) Tenant has no charge, lien, claim or offset of any kind 
against Landlord (or any prior La~dlord) except as may be 
provided in the Lease, and Tenant will not withh.old or reduce 
payments due under the Leaae, exoept a.e expressly permitted under 
the t,eo.se • · 

(d) Mortgagee or its successors and assigns ahall, if they 
· expressly so demand in . writing. be named au the additional 

insured, as its interest may appear, in any policies of liability 
inaurance now or hereafter required under the Lease. · 

(e) Upon receipt by ~Qbant from Mortgagee of noticG of any 
default under. the Mortgage or Assignment, Tenant shall pay all 
rents and other sums due under the Lease directly to Mortqagee, 
Landlord agx-eeinq that any such payment to Mortgagee will be an 
absolute release to Tenant of any obligation to pay the ~arne sum 
to Landlord~ · 

(f) Tenant shall comply with all terms and conditions of 
the Leo.se to , be performed. and observed by it and will not pay 
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rent or any other aums due under the Lease in advance, it being 
agreed : t~at any . J~uch advance payment shall not relieve Tenant of 
any ob~igation it may have to pay rent to Mortgagee. 

9 . Regresentations and Coyenants . by Mortgages, Mortgagee 
l4'arrants~' represents, · oovenan.ts and agrees with Tenant that, in 
the even~ of ~ foreclosure of that certain Mortgage, dated May 
20, 1984, granted by Landlord in ~avor of Northeastern Industrial 
Park, Inc. and F /V Enterprises, . Inc. (collectively, the "second 
MortgageJ;\"), · r~corded in Liber 9014 of Mortgages at Page 332 in 
the ·Office of the Clerk of the County of Erie, New ·York on 
December 24, 1984 (the "Second Mortgage"), Mortqagee will no·~t: 
allow the Second Mortgagee to affect the Lease in any way, 
including, without limitation, not allow the Second Mortgagee to 
disturb 'l'enant'S right to possession of the Leased Premises, as a 
result of the foreclosure of the Second Mortgage. 

10. Binding EffeQt. This Agreement shall be binding upon 
and inure to the benefit of the respective successors and assigns 

· of all of the partie·s hereto. 

11. Notices; CaptiQnS: and Ginder. Any notices required or 
permitted to be given hereunder shall be in writing and (i) 
personally delivered or (ii) given by registered or certified 
mail, postage prepaid, return reoeipt requested, or (iii) 
forwarded by overnight courier service, in each instance 
addressed to the following addresses or such other addresses as 
the parties may for themselves designate in writing as provided 
herein for the purposes of receiving notices hereunder: 

Mortgagee: 

Tenantz 

Landlord: 

Key Bank of New York 
66 South Pearl Street 
Albany, New York 12207 

Buffets, Inc. 
10260 Viking Drive, Suite 100 
Eden Prairie, MN 55344 
Attn& Real tstate Department 

Clarence Mall Properties 
c/o ~he Srookhill Group 
10 East 53rd Street 
New Yor~, New York 10022 

Any ,notice hereunder shall be deemed given, in the case of 
personal 'delivery, upon actual delivery, and in the case of 
appropriate mail or courier service, upon deposit with the u.s. 
Postal Service or delivery to the courier service. 
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12. .·Entire Agreement, 'l.'hia Agreement contains the entire 
. understanding between the parties hereto. This Agreement may be 

modified or amended in full or in part only by an agreement in 
writing executed in the same manner as this Agreement. 

13. Miscellaneous. The c:aptions used at the beginning of 
each paragraph of this Agreement ate for the convenience of the 
reader and d~ not form a part of this Agreement. 

Whenever used, the sin9ular number shall include the plural, 
.the plural the singular, and the use of any gender shall include 
all genders. 

This instrument shall be governed and construed in 
accordance with the laws of the State of New York. 

This Agreement may be recorded at the reques~ of any of the 
parti~s hereto. · 

lN WITNESS WHEREOF 1 the parties have caused this Agreement 
to be executed by their respective duly authori:~:ed offioer or 
partner as of the day and year first above written, 

. i 

-~----·· - ········------ ---- ·-········. · ··~· .. ' . 

C~E~CE MALL PROPERTIES 
(LANDLORD) 

By: IDWf arookhill ~ Ca pUa l Resourc e s , Iric . 
Its General Partner 

//J . 1 /j! 
sy, ~~) IJiJr/Vj 

Nam6:ROfiald~BfUder · 
Title' President 

BUFFE:~S, INC . 
('l'ENANT) 



. ' 

STA~ OF NEW YORK 

COUNT~ OF 

STAT~ 0~ NEW YORK 

COUNTY 01:' 

} 
}811. : 
} 



, . 
. ' 

STATE OF ffltJJ(IjESofA } 
.. } }88.: 

COUN':rY OF /k(1)N£iJ//v } 

On this ¢B..~ day of ~/('~ 1 1993, before me personally 
appeared · ~<Pan· . 1 who, being by rna duly 
sworn, did depo•• and say tl\at Tie raddes at · ~~,e~ A>/~. 

~17ne,soa ; that he is the a=~~o~ . 
of BUfeta, Inc., the corporation deac;:ribed l.n and wic elCeouted 
the within instrument; and that ha signed hi s name thereto by 
like order of .the Board of Directors of said corporation. 

60117.1 

@ KELLY A. STAACK 
NOTARY PUBLIC- MINNESOTA 
HENNEPIN COUNTY 

t.Cy CorM1Iaalon Expires Oct. 30, 191)4 
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scHmnULt •• A" 

~ortgaqe With Consolidation and Spreading Provisions 
Dated Deoember 20, 1984 

Between 

Clarence Mail Properties, a New Jers~y Limited Partnership 

- and-

~pir$ ~unding, Inc. · 

· Mortgage recorded in tiber 9014 of Mort9ages 
at Page 310 in tne Office of the Clerk of the 

County of Erie on the 24th day of December, 1984 . 
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SCHIDULI "B" 

E~hibit A from the main Lease 
(the ~icture with shaded portions of the property) 
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MEMORANDUM OF LEASE 

.\..h THIS MEMORANDUM OF LEASE, is made and~- tered into as of 
this IT' ~ay of . QJa '(Teh , 19 . , by and between 
Clarence Mall · Propert~s, a New Jersey lim ted partnership 
("Landlord") , . and Buffets, Inc. , a Minnesota corporation 
("Tenant 11 ). 

RECITALS 

A. Landlord, as landlord, and Tenant, as tenant, have 
entered into that certain lease dated June 15, 1993 and that 
certain lp,etter agreement dated June 16, 1993 (collectively, the 
"Lease"), relating to certain leased premises (the "Premises") in 
the shopping center development commonly known as Clarence Mall 
(the "Shopping Center"), situated on certain real property in the 
city of Clarence, county of Erie, New York, legally described on 
Exhibit A attached hereto. 

B. · Landlord and Tenant now wish to memorialize of record the 
existence of the ' Lease and certain specific terms o~ the same. 

NOW THEREFORE, in consideration of . the _Lease -and other good 
and valuable consideration, Landlord and Tenant agree as follows: 

1 • Landlord and Tenant have entered into the Lease to demise 
and let the Premises, upon the terms and conditions more 
particularly set forth in the Lease. 

2. The term of the Lease shall be tor an initial term of 
Fifteen (15) full Lease Years and any Partial Lease Year (as such 
terms are defined in. the Lease), commencing on November 22, 1993 
(the "Commencement Date"), and expiring on December 31, 2008. 

3. Subject to the terms and conditions more particularly set 
forth in the Lease, Tenant has the option to extend the term of the 
Lease for two (2) additional periods of five (5) years each, such 
periods to commence at the expiration of the initial term or 
preceding extended -term of the Lease, as the case may .be. 

4. As of the date of this Memorandum of Lease, the gross 
' leasable area of the Premi~ is ten thousand sixty ( 10, 060) square 

feet. . 

5. Tenant shall have the exclusive right to operate a sit­
down buffet~style restaurant or cafeteria in theShopping Center. 
Landlord covenants and "agrees not to lease any · space in the 
Shopping center to (i) any other tenant whose primary . business 
conducted in such space is the operation of a sit-down buffet-style 
restaurant or cafeteria, or (ii) any restaurant greater than four 
thousand (4,000) square feet or serving alcohol in Out Parcel No. 
1 shown on Exhibit A of the Lease, nor shall Landlord permit or 
consent, either explicitly or implicitly, to the operation of a 
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• 
sit-down buffet-style restaurant or · cafeter.ia in the Shopping 
Center or to any restaurant greater than four thousand square feet 
or serving alcohol in our Parcel No. 1 .shown on Exhibit A of the 
Lease; provided, however, that this exclusive shall not apply to 
the following tenants of the shopping Center: Hills Department 
Store, Burlington Coat Factory and Silo, each of whose current 
leases does not prohibit them from operating a buffet-style 
restaurant or cafeteria; further provided that Landlord agrees not 
to enter into any new Shopping Center leases without including a 

. provision which would prevent said tenants from operating a buffet­
style restaurant or cafeteria at the Shopping Center. 

6. Referenqe is made to the Lease for a full statement of 
the terms ·and conditions of the Lease, all . of which are hereby 
incorporated by reference. 

7. Nothing in this Memorandum of Lease shall be construed to 
amend, modify, change, alter, amplify, interpret or supersede any 
of the terms and provisions of the Lease, which shall in all things 
control. 

IN WITNESS WHEREOF, Landlord and Tenant have caused this 
Memorandum of Lease to be executed as of the day and year first 
above written. · · 

Witness: 

Witness: 

L tn. ~c­
~a613~ 

i 

LANDLORP: 

CLARENCE MALL PROPERTIES, 
.limited 

Inc. 
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· STATE OF · New York 

COUNTY OF New York 

) 
) ss. 
) 

• 

The foregoing instrument was acknowledged before me this 
_2.2_ day of February , 19.2.i_, by Ronald B. Bruder, President , 
the of Brookhill Ci%ital Resources • Inf>f Clarence Properties, a 
New Jersey lim ed partnership on behal the limited 
partnership. 

(seal) 

STATE OF MINNESOTA ) 

COUNTY OF Cxlt.ob ~ ss. 

~ The foregoing instrument was a 
~ day of ·....,. ,...-1-JI.....I..looe........,.-'-L---' 19 .ffil, by =--:~::.:--..~.....~..-~-::-........ ....,..:>...:...-:-:--r-----:-
the of Buffets, 
corporat the corporation. 

(seal~ · 

e JlJUESAUSER 
NOI'AAYPUIIIJO. MNNEIIOrA 

DNCDTAOOUNTY 
'+ Colmltulal\ Elrpht .-st,aooo 

THIS INSTRUMENT WAS DRAFTED BY 
AND TO BE RETURNED TO: 
Buffets, Inc. (JGS) 
10260 Viking Drive, suite 100 
Eden Prairie, MN 55344 
(612) 946-0612 

Notary Publ~c 

-3-
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·Exhibit A 

Le~a1 Deseript~on of Shopping Center 

J\Lio, '4'ltA'J; 't:U.C't 01\ 11MC£t. OT ~0 situate Ln t;.h~a 
~~ Qf Cl~~cngc. COunty o~ £~1& ap0 State o~ ~ev York, 

.. bl!in~ .part:. of Lot 1.2, ,Section ll~ 'lownsh1p 12, 1\a.Jlle. & 
of the l!oll;u~4 ~c1 COI!I[)CUlY•s Su~ and moX"• p"~ Qul.nx-ly 
duer.i~ u 'folLo-w·-= a · . 

2~~tMN~G ~t the south~n~t co~~er o£ Lo~ ~. 
$Qc~io~ 12, thaneo hOrtb 87• 22' ~o~ v~~~ alOni the ~u~h 
liba of Lot 12, caid l1ae bcln9 ehe northe~ly righc of 
~a~ of 6ai4 St~t ~ l•id ¢ut J9.00 !ee.~ 1n wid~, .l227.54 
£eot to a point., said point bdn~ the inbrseotion of tl\~ 
south line~~ Lot ll'and ~e e•~~arly ~lih~ o~ way ot 
~r&D~lt ~o~d ~$ shown on ~~ansi~.~cqul$ltion ~Pr P~rt 1, 
s.u. 88, ~p 1. ~arcol 3f th·~~- nQrth o• 12 1 so• -·~t:. 
AlQnV ~a euterl3f :igoht of 'lt&f of "tr8ll$i.t 1\ou"t said. · 
line ~1$0 bein~ p~a1lel t:.Q •n~ 67.00 £ect:. a~ ~~9~t .aglos, 
4A•t:.ae~ ~~ ~a ~•t 1ine o~ ~~ 12. 1202.82 f~et ~o a ~olnt: 
tM&tlOI! SlOUth U• 4'1 l 10• ~ast ._10il!J 0. 1itle, said lin., J=!Gtnlj 
•~ ~lJbU «n9l•c to ~b• p~ovlo~• co~co, 1t3S.49 fe6t to a 
point, said polt\t!. lti.llt on tha n.•~ 1i&Se of Lot 111 themo6 
8Q~t.b o• 31 •. 10. wqs t dong t:hq\ euts line o! . J.o~ u, 
Up4.S1 fee\ to ~ p0lnt: o~ pl.a.cl! cf bogi1Ulin~, coftt:a.1nill9' 
J4.6' *ores. ~ra o: 1ess. • • , 

1'.%d:Prntf; UD m:.:sERVlltO t:.hl!l:drolll thea foU..cwii11J 
s~ p~~c~ls ~esc~~ ~• ~o11QW&~ · 

liJIJt~ .. l t lJEGIRtUNG at • paint .l.n t.he aou.tb Une os: toot l.Z, 
nlpQ~nt& ~"1ng G7 .v6 feat aoutbecu;tedy of! t:be :sau.~st 
GCib\\1: o£ !At. 121 thtnca n<n:th o• 12 1 so• ~ UOJl.IJ ~e 
ex.Ht.l.ng ~l.'ifht c! \lay of ttansJ.u 1Wa.4, 200.00 feet. to • . 
1'0-1-ntJ t:haru:6 south n• 2.2' 2.0• 61LSt ~along a Uno )&J:al.l.e1 
to, t.he. couth U..ne ot x.at 12, 200.00 f~t. to " point.J thenee. 
saa.th o• l~' !50" 1fi!Ct along ~ · U.nQ pu:allel.to the. wes;t J.ine 
o!ILo~ 11, 200.00 feat to a po~nt, said~in~ b•i~~ t~e 
~aU.t.h. 11ne of Lot 121 thena~ ntn:tl\ 87• 22.• :ZO"· ,et:t. al.Ong­
thtl. llOUtb lino cf loot U, 200.<10 feet to th~t \)Oln.t. ar place 
of b«!~ing, eontaf.nlng .92 a=eu, IIIQJ:~ o;~; .l.uJS. . . 

l'l.Pd:L a~ SI~CJJ:Mltl:NG at :tJ. t'Oint it\ ~CI t.o~t:h llne of .LOt llo. 
~ SaOi!on 13, said line being the ~ortbe~lY ~1gh~ o! .waf 
o~'Mal~ s~••t au 1Aia ou~ SIS ~eet in "ic'lth~ 470.30 f"ot 
wasto~ly of ~he 5~Utho~~ts ~o%n~~ o£ s~ld ~t No. 12J bea~ux~c 
alonv sild south. liJle ct Lot Ito. 12; ~l.nq tb~c:e \fest.etlr 
e1Qft'J tlle. ao~th Ube o~ toot lto. 12f' u.s.oe. £-t to *- pobilt 
-t:.J.\•1\ee Mi:t.herly ~allel to tbe ea.st lin~ of dai4 LOt t-to. 
ll~ 11'0 fe~t to a point' thenc~ eutedy ab d9ht &n'!Jle• to 
the p~~lo\1$ couxs~ 115 feel to a. point.t t.hGnt~tl SQ\\thm:~y 
!nl._ 4il:ts.ct lJ.ma ~o tho ~int. oe beQlnni.ng, ;a 4Utal1~ of , 
l. n. 0) .feat.. 

' 'PAl\.CEtt 3'1. ':rhat -picu:e or parecal of ).arid conveyed t.o 'E'/V ~tet!r 
J?d·"es, loa. b:r de.sc1 re<:O):ded .1n the E~1o CQ\U\ty Cl.~k•a Cfl£~e 
1-ft!!.~ ?an o£ l;l~cds o.t. page G3. · 

!'r1m 4: CoMMmCXNC 111.~ the J?Ol.nt. ~f lnt.e~seatloD beb«aen. t.~ 
ea~~eti~ boundary line o~ ~4nuib ~~4 t~s • ecr•et lOQ l•~t 
~i~e) dnd tb~ sout~erl~ linG of lAndS conveyed to Sea~•• 
1\o~buck and Co. by cl~ re~o:ded .1.n the 1lrJ.e Coua~J Cl11ll!k 1 11 

Qtf~a-. ift Lib•~ 1S$7 of geed~ ~t pa9e 164; ~1eneo 6aGt~l1 
Olfm9 th~ South~l~ l.itte of la11dc SO Conveyea tO SeU'S r li.O~bUl:k 
(ln~ CO',, 505 fee.t to a polntj t.bence S:O'<lebU1::t 4.l.On9 il ~0"-):'B~· 
vhtoh ~ -~ ~i9h~ AD,l~s ~o the 1~c~ ~esc~ibed eaur~~, lSD 
f~l!.t. t? a .POint, \fbich i:s t.b.~ point or pl,D.ce o~ bevS.bnil'l!ll 



' " ..... ' 

I 

• , 

th.n~~ ~~~~~1y a1Qnq a cout~~ ~h~~h Ls at ~ight ~glos 
to th~ l~~~ a~e~ibcd ~ourze, 18G,11 feet to a point1 · 
thence norcl\6ast~rly along a eoursg ~hlcH i~ at an interior 
~ng~e of 20S• 56 1 , ~8.55 fe~t to a poin~J th~nce aas~e~1y 
at ~ e~te~io~ an91a of 2Q$ 6 56' and aLong a line dr~~ 
pu1Llh1 t:o the south~:rly lira" of l.Mtb so conv~y~d ta 
Sears, Ro~buck ~d C~ •• ~S.68 f~at to a ~int: thanoa · 
30UthWeS~~rty at· an interiOr ~~le Of ~Sl S81, 175.14 faet 
to ~ pointJ thence so~~he:rlt ~t an Gxt~ior ~ngle of llS• 
58' ,.Ja.g~ £eet to 4 point• thence wes~arly ~long a oou~s~ 
which iA ~t · rigbt ~n~lcs to the l~t desc~ cQ~ce, s~ia 
co~~e b~nv alo"g a lin~ ~ra~ ~~allel to the southorly 
lJ."-e o£ land• ~o conYel'ed w su.rc:, itoob~ck. ~ Co. 1 :200 . 
~~et to a poin~J thonee northerly a1ong a oourae wb ch 
.ix .. t r!.gh'- ~q1es t.o tho laut. 4occd.~.d oourse, •103.1? f\1!"\o 
to t~~ po~~~ or pl~ce of beginnLnvr cont~lng .!f &era. mo~e 
o~ loss. . .· · •• 

. I 

J?AltCEL 5~ CQHl1!!NCniC ~t:. & point in the vest linG . q~ Lo~ U, 
seotlou l.3r "J:oWnsldp l:Z, 1'4Ln~e G, l~oo.oo .fee.t: north of the. 
~ou~b~~~ cocne~ of sai4 lOti th~ea e.sterl~ ~t ~ight.~n9les 
to $aid \nu;,t lot lln$ a11d dong the so\\t:h llr~o ofllud · 
4.t:IIICJ;ib~~ 1n a .deed ~cof;de(\ J.i1 ~" Er:i.ct Oounty c1e~k 1 s · 
Q~~ce l~ ~ 1587 of Dee4~ at .p~ge 264, 57~.00\~eot: to 
the pt;~lnt o: ~la~e o: b~vi.nnLn9f thenQ9 southGrly at. rit;ht 
llll'J1er;, l!IO ~oo fta.et: ~ a po.l.nt: t:benoe e<ultu1y a\; J:ight · 
~ng1e,, 286.11 fe$t to a po1nt, thence ao~th6aat:e~lY 28.55 
f~et. t() a. point, uU. paint:. beia~ 131.!10 feet ooul:h cf th~ 
sol.lW\ l.ioc of ,!Jmd 4•scrl),d l.n a 4~4 J:e.C0~$4 ~ the t:d.e 
Co\Xtlty Clu~•s QfUce in L!Mz: 7S\l7 of ~~s a.t pre 26-&r · 
thl!llaG ea•t:od.y. on • 1ih1! lJUilll~ ~ tb'la t~outber line o! 
sd.1l. .land dee~e.ribcuS. ill a deed ~I)Q~ed 121 the Bd Co1mty 
C1erk's Of£1ca in ~r 7581 of Deeds at ~~a 26( 213.1~ 
btt to a polntt t.b.t.u<=e DOJ;thex-l.:f at x$.ght ~~:\u U7 .so 
het to a. palntf •aid point bo.t.ng in 1:he t;ouU. 11 e of 
land ~pc:ribt<l ~ a d~td raeo~Gd iD tis~ BrSwQ Co t]". Cl~~ t' 
Oft!ic:.a in t.lbet: 756'1 of Deeds &t pa.99 264; ti\ene~. ,t,t.uly 
4.t dgb.\:. etl01CU: e.lO~CJ tha 110\l.t.b line C.f SUd lal\4 4\\lc="ib~i>,d 
14 a \\~ :w;ec~td~ 1D. th@. ErJ.a ~t:r ~1UJC • .- off eo. ill 
·Libe.r 7SS1 c£ o~~ -.t. tJ&r;te 2.Gilt S2S.o0 feet t.o e pai.n-t 
c:!t' Pl~~ of bet;i.Ming, ~~Jonto.iniago l.. 7"' o.c:re.s n~~:;n:e or lotl~. 

PARCEX:. •Gt CO!Qilmd:HG ILt the ihtusectiott of tho. ut l$..ne 
of 'fr~nsi~ 1\oad (U.S ._ l.OO J!oot wU~ %:l.ghtl ot waiJ vith th~a 
no:tb lin• af H~ia $tree~ (99 feet: wLda) ~e1og al o tbe 
aouth Line Ol Lo~ l~, Seeti~n ll• TOwnnhip l2, t• ~J 
then~~ no~th 89• 52' 35• oaut, $50.85 ~~et alo~g ~id 
nol:tl\ ~~ of Hd.b S~ewt. to a: peilitr tl\ence 1\Cr 00' 
07 1 zs·, ~·t along • 1~~ )0.42 fe~~ to th~ point of 
bei~P-9: thence nOX'~~ 40• 4St 52• ea$~ alohl a ~e 
lOS.OO ~ect to a po1nt: thence hOXtb 49 4 11 1 s• est 
alon9 ~ liDQ 1$0.00 fe~t: to • FQ1ntl thenc~ so~th 4Q 1 

48' 42~' weat along a lint tos.oo ~~~t to a pointJ thenea 
s.outh 4g• U• lt* ells~ along a. linea lSO.OO t~e.t 1;. the 
ll'oln.t. of ber;;inni~1 oont.ainlnq 0.3G .acre mo~u. or 1 eti. · 
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Buffets, Inc. 
10260 Viking Drive • Suite 100 • Eden Prairie. Minnesota 55344 • (612) 942-9760 • Fax (612) 942-9658 

June 16, 1993 

VIA FAX AND 
FEDERAL EXPRESS 

Mr. Ron Bruder 
The Brookhill Group 
10 East 53rd Street 
New York, New York 10022 

RE: Old Country Buffet 
Clarence Mall 
Clarence, New York 

Dear Mr. Bruder: 

Pursuant to that certain lease dated June 15, 1993, by and 
between Clarence Mall Properties, as Landlord, and B~ffets, Inc., 
as Tenant, (the "Lease") for that certain Premises described in the 
Lease, Tenant agrees that Landlord shall have the right to 
terminate the Lease in the event that those certain terms set forth 
in Section 2 (i) (a), (b) and (c) of the Lease regarding the 
Commencement Date, i.e. "(a) the date Landlord approves Tenant's 
Plans; (b) the date Landlord tenders possession of the Premises to 
Tenant; (c) the date Landlord provides Tenant with a nondisturbance 
agreement from the secured party under the existing first mortgagee 
or deed of trust with respect to the Shopping Center on terms and 
conditions reasonably satisfactory to Tenant and such · secured 
party", do not occur within six (6) months from the later of (i) 
the date Tenant receives a fully executed copy of the Lease, or 
(ii) the date Landlord obtains Bankruptcy Court approval of the 
Lease in Bankruptcy Case No. 93B40234 (TLB) in the United States 
Southern District of New York, provided that Landlord's approval of 
such Plans are reasonable and provided Landlord tenders possession 
of the Premises free from any Hazardous Materials by July 1, 1993, 
all pursuant to the Lease. In the event Tenant is diligently 
pursuing such terms as set forth in Section 2(i) (a), (b) and (c) of 
the Lease during said six (6) month . period, Landlord agrees to 
extend Landlord's right to terminate the Lease for an additional 
three (3) month period. 



Mr. Ron Bruder 
June 16, 1993 
Page 2 

Tenant's obligations under the Lease are contingent upon 
Bankruptcy Court's approval in Landlord's Bankruptcy Case No. 
93B40234(TLB) in the United States Southern District of New York. 
Landlord agrees to use all reasonable means to obtain, at 
Landlord's sole cost and expense, such Bankruptcy Court approval. 
Landlord further agrees that Tenant is not obligated to commence 
any construction on the Premises nor shall the 150 day period for 
the Commencement Date as set forth in Section 2 of the Lease start 
until Landlord has received Bankruptcy Court approval of the Lease. 

Except as hereby specifically amended, the Lease and all the 
terms and provisions"thereof shall remain in full force and effect. 

By executing this document below, both parties agree to be 
bound by the terms set forth herein. 

Very truly yours, 

::Fa;~ 
Roe H. Hatlen, CEO 

Dated: w~~~ 

Ronald 
By __ ~~~~~~~~~ 
Its resident 

--------~~--~------

Dated: --7£.,.-~-h_J (-E-+/--"-1_'7_ 

MY138t.L.KS1 

Agent ·t;o-,;; 
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.. 

MEMORANDUM OF LEASE 

.l-h THIS MEMORANDUM OF LEASE, is made and itered into as of 
this IT' tiay of · [Da.rcJ\ , 19 · , by and between 
Clarence Mall PropertieS, a New Jersey lim ted partnership 
( 11 Landlord") , _ and Buffets, Inc., a Minnesota corporation 
( 11 Tenant 11 ) • 

RECITALS 

A. Landlord, as landlord, and Tenant, . as tenant, have 
entered into that certain lease dated June 15, 1993 and that 
certain +.ettex: agreement dated June 16, 1993 (collectively, the 
"Lease"), relating to certain leased premises (the "Premises") in 
the shopping center development commonly known as Clarence Mall 
(the "Shopping Cent.er"), situated on certain real property in the 
City of Clarence, County of Erie, New York, legally described on 
Exhibit A attached hereto. 

B. · Landlord and Tenant now wish to memorialize of record the 
existence of the· Lease and certain specific termS o~ the same. 

NOW THEREFORE, in .consideration of the Lease -and other good 
and valuable consideration, Landlord and Tenant agree as follows: 

1. Landlord and Tenant have entered into the Lease to demise 
and let the Premises, upon the terms and conditions more 
particularly set forth in the Lease. 

2. The term of the Lease shall be for an · initial term of 
Fifteen (15) full Lease Years and any Partial Lease Year (as such 
terms are defined in_ the Lease), commencing on November ·22, 1993 
(the "Commencement Date"), and expiring on December 31, 2008. 

3. Subject to the terms and conditions mo;re particularly set 
forth in the _Lease,· Tenant has the option to extend the term of the 
Lease for two (2) additional periods of five (5) years each, such 
periods to commence _at the expiration of the irsitial term or 
preceding extended .. term of the Lease, as the case may . be. 

_4. As of the date of this Memorandum of Lease, the gross 
' leasable area of the Premi~ is ten thousand sixty (10,060) square 

feet. . · 

t 5. Tenant· shall have the exclusive right ~o operate a sit­
down b~ffet~style restaurant or cafeteria in the Shopping center. 
Landlord covenants and ,agrees not to lease any - space in the 
Shopping Center t9 (i) any other tenant whose primary . business 
conducted in sueh space is the operation of a sit-down buffet-style 
restaurant or cafeteria, or (ii) any restaurant greater than four 
thousand (4,000) square feet or serving alcohol in Out Parcel No. 
1 shown on Exhibit A of the Lease, nor shall Landlord permit or 
consent, either explicitly or implicitly, to the operation of a 



sit-down buffet-style restaurant or cafeteria in the Shopping 
Center or to any restaurant greater than four thousand square feet 
or serving alcohol in our Parcel No. 1 shown on Exhibit A of the 
Lease; provided, however, that this exclusive shall not apply to 
the following tenants of the shopping Center: Hills Department 
Store I Burlington Coat Factory and Silo, each of whose current 
leases does not . prohibit them from operating a buffet-style 
restaurant or cafeteria; further provided that Landlord agrees not 
to enter into any new Shopping center leases without including a 

. provision which would prevent said tenants from operating a buffet­
style restaurant or cafeteria at the Shopping Cent~r. 

6. Referenqe is made to the Lease for a full statement of 
the terms and conditions of the Lease, all of which are hereby 
incorporated by reference. 

7 • Nothing in this Memorandum .of Lease shall be construed to 
amend, modify, change, alter, amplify, interpret or supersede any 
of the terms and provisions of the Lease, which shall in all things 
control. 

IN WITNESS WHEREOF, Landlord and Tenant · have caused this 
Memorandum of Lease to be executed as of the day and year first 
above written. · · 

Witness: LANDLORQ: 

CLARENCE MALL PROPERTIES, 
a New Jersey .limited 
partners hi 

/ 

By:~~~~~~~~~~~~--
Its: Bru e • 

' \ 

By:BrookhillCapital Resources. Inc. 

Witness: 

!1w,: /Yt. ~l-
~~ 

{ 

-2-

Managing General Partner 
TENANT: 



. ' 

· STATE OF · New York 

"' COUNTY OF New York 

) 
) ss. 
) 

The foregoing instrument was acknowledged before me this 
--2.2._ day of February , 19~, by Ronald B. Bruder, President , 
the of Brookh111 cartal Resources 1 Inf>f Clarence Mall Properties, a 
New Jersey -lim! ed partnership on behal f the limited 
partnership. · 

(seal) 

STATE OF MINNESOTA ) 

COUNTY OF ()} tom ~ ss. 

\l+h The -foregoing 
LL_ day of . mru:c h 

instrument was a 

the. ~ , 19 .91\.., by -~~-l..l.. ........... U.lo..ii..L-I::::.d....!.---r--~ 
of Buffets, 

corporat~n behalf of the corporation. 

(sea 

TUIS INSTRUMENT WAS DRAFTED BY 
AND TO BE RETURNED TO: 
Buffets, Inc. (JGS) 
10260 Viking Drive, Suite 100 
Eden Prairie, MN .55344 
(612) 946-0612 

Notary ~ubll.o 

-3-

···'·'·······-·'·-··'-'---'. ~~~~~-----____:_-~------
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Exhibit. A 

Lega~ Descript~on of Shopping center 

1\LL. 'AltA'.!; TU.C'l: OJ\ ~ARCEL Ql" Ll\N!1 si~1.1.:a..te in the 
~\ttl of Cl.o.rence r County of E:r:J .. a and st:1t11 o~ H~1f "Cork. 

... hl!ing .p<!r~ of Lot 12, ,section B. 'XO'<tmsblp 12, lla:nge. & 
of t:hv Hollan~ ~d COitlpeulY'$ su~ lind "'ol"• J?•rtl .. oul.ru:1y 
dueri~ :a..e "fol..lo".l! a •. 

~~~tkR~G ~t thQ south~n~t eo~~e~ o£ ~o~ ~r 
i~~tio~ 12, thancG north Q7• 22' ~o~ v~~t aJon9 the ~u~h 
lllla of Lot u, odd line bdn9- the nQrthedl' dqhto of 
\fay of tsai.n S~t ~ l6.id out. ,.oo fee~ ill widt:hr ).22'7.54 
£eet to • pobtr said point bdn~ the inbne:Qtion of th~ 
.south l.J.ne of to~ n · 3nd t!he ~•s:ta.r1r rlih~ of: va:r ot · 
'rz:uelt 1\olld u ~ on "J:J:al\slt..~Qefl1i~LU9D ~p, 1'~s:t 1, 
s.u. ''· ~p J, ~o~c~1 3, th~ce nQith o• 121 so• ••s:~ 
alQnlJ ehe euterl1 dg-ht of va.y ·of "l:raA$1~ ~adl · alli& · 
llae ~o ~~ p~al.lel to •na $1.~0 f~et a~ ~ 9~t .og~os, 
6A~tar~ o£ tba ~-t 1ina Cl ~t 12. 1202.82 f~~~ ~0 a ~int: 
tMtnoe JlOUth U 9 .. ., ' u• ~ast ~LOil!l a 1we, said U . .nt. b.d.n!f 
e~ ~l~bu anv1•c to tb• p~ovioua co~c•,· 1235.48 te~t to a 
point, said poil\~ lfillV on tba ~t 1ioe of LQt 11 1 the:nee 
t;o~~ o• 37! to· wc;s~ dong t:htP- eut: line o£ ~01:. 11, · 
Ur(.51 fee.\ to the pOl.af: 0~ pl.ACI!I of b4CJitulin,, con\:U.ni.n9 
:n .. G' $ora.!l# *¥JR cnr less. · . . • , 

zx~rntc: UD ~a t:hexdrou t:hu fol.lowing 
s~ patcels .~esc~~ ~s ~ollowu: 

l'J\l\~,11 l'JOODIN.lNG at: • t~Qint 1n the aollth l.hte oJ: ~t U,_ 
nil>Q!nt. be1nq ~7.06 h~t •o•tht(l:~edr o~ i:be :sautxhwes1:. 
CIOf:u\\te 0£ t.o~ J.21 t:htn~:e oo:U 0• 12' 50" ~ .;a.l.ong tme 
fti.t~ ~S.ght. of \fey of 1'rmtsi~ PDa.4, 2.00.00 feet. t.o ·., .. 
t»~t; thwnc6 ~th n• U' to• e~~o.st · tllonv "line t~u:aUe1 
to,the. &outh Une ot I.ot. u, 200.00 f~t. to "- pOintJ th~~ 
so'llth o• J.t• :150" ,l!c~ al.ong a.· l.bca parallel. .to tha ve5t line 
of!lr,ot. u, ·200.00 f11et to a ~S.nt, l'J&id. t?Oint. l1dllCJ 'Cobe. 
~cU.t.b. Una ol Loti 121 then~ nortl\ 87• 22' 20"· 1tes:t.. al.Ong 
th.a. ~outh liti.Q of I.ot. U, 200.00 feet to th~ ~in.t.. or pla.c:e 
of beoinnin'IJ, eonta!nlng .92 ael:e&r JII.OX~ o.r . l..~s. 

PAPS:llL '2• JI~QI~XNQ at '- t'Qint. 1\\ the ~0\l\:h ~6 .o£ .LOt Uo. 
IF. ~amoa. U, said line beixlq the ~ortbcJ:l8" dtJbt; o£ wat 
of'Hab S~••t:. au l:lld oui: SIS f'eet iD "i-\th~ (~0.30 f~~t. 
west.u1r of t:be s:trut:lw~~:ts ~~*1:' Q.f Sllid LOt No. UJ measltl:e.~ 
along sil..d south liJ19 ol! Lot Ho. 12: n:ming thence westel:lr 
e:lollg ~~ ·~~ UQ~ of toot lto. 12., u.s.n £-~ to a poln'-t 
1:1\onee BO:i:t:berl.:r ~11e1 to the ~~u~t 11D~ of 11a,!.d LOt. No. 
11~ 11'0 fee\ to a point? ~ence.. ee.st:edr o.t. dght e.ugl.u to 
tho p~lo\1$ cow;s~ 11S feel to .. poillt.l t:hma.s ao\\thm:lY · 
inl6. 4U~ct lLw: to tM \X)in\: oE be9~9r a 4i.ct:r.».C<!! of , 
l'lt~U .fea.t.. 

I 

l'UCEt. J~ 'lb'-t t>iClee or pareol. of ).and c:onve:re4 to F'/V ~te~ 
pr;t.$l~s, ~o. b_y d1!!V'1 ~~cox:~ecl 1.n the E:d,o County CJ..~•a Ol.f~e 
iA! LibeJ: -,g,. o! O¢eds o.t. p;:tge C3. · 

·~-r1_~ 4: CoM.Mme:ntG at; ~ point of h.tet-sect1..oo beb«aeu t~ 
ea~~e~l.y bounc1aey lin~ of ~3d.t: 1\oa.d.. (as 4l at:~el: 100 J:e~i:.. 
~¥e) Cf;nd tb~ s~~llerlr l..in6 of ~ t:onveyed to Stlal:'ll, 
1\o,:bu~:k and to. by ~eed reco~ed .in the 1Jr:J,e Couuty Cl•,:~ 1 c 
Ot£1ae .. ift LLb~~ 1S~7 of Oced~ -~ pa9e ~Ct; thenc• 6tatvrly 
el.pn9 th~ couth~1J' l.i.tle of laod.c so eonv-eyea w Se;u;:s, 1\ot:bu.l:Jo; 
~n~ CO~., ~05 feet to l po~t; . tbence tOQ~17 ~long~ ~o~~s~ 
~hioh ~ ~~ ~~9~~ ~~~~s ~o ~be l~ct ~escribed eo~r~~, 150 
f~~t. t? a _point, \fbic:h 5.::J th~ !loin~ or pl.u.<::e o~ bev1nni1'4!1~ 



. . 

... . . . 

•• 

tht.n¢e ~~=tex1y lilt>n<; a <:Out:t:e 1lb.h:Jt is at :right lblgl(ls 
to th~ lo~t a~exib~d ~our&~, 186.11 feet to a point, . 
tbe.nt:e nori:ho:ut~.rly alQng a <>oursv 11hl.eli i$ at an 5.nt~rior 
~ng~e o! 20S• 56 1

, ~I.SS fe~t to a poin~r th~nee a~s~exl.y 
at ~ ~terior· ang~~ uf 20~· 58' ~d along a lia~ dr~~ 
puo.U.vJ. to the southulr lin" of l.a.nll~ so conviy~d to 
Sear$, ~o~huok qnd Co., 4~.61 f~ot to a bolntJ thnnou 
3outhwest~rty at· ~ int~rior ~~le of ~sl '8'~ 175.14 fat~ 
to - poitttr thencQ so~therl.t ~1: e.n t2Xt~ior ~ngle of lls• 
S8',·J8.99 ie~t to 4 point, thenoe ve~tarly ~~ng • oour~~ 
~hieh ~a ~~ - rig~~ ~tlcs to th~ l~t ~esc~ cource, s~id 
coux~e bc!ing al~t\g ~ U..n~t dra~ l>tU:a.ll.el to the southU'l:f. 
lJ.ne o£ l.tmd• ~o <::o11Te:r~d t:.o s~arc:, itoclltt.ck bbc1 Co.

1 
:zoo 

:t;~Eet to a pO.inf:J t:h<lnce northerly along a. cour~e \rh oh 
.i.e .. t: r$.gh~ ang1es. ~o tba. l.ut. c!occrdJnd ooursoe, •1o3 .. l.? .!~'Cit: 
to ~b4 1>0~~~ or p~c~ of ~g1nn1nf, eont~lng .5, aa~a. ao~e or lea~. • • 

I . . 

J!AM&L S: ~Ncntc ~t. -. t>Ol.nt tn the vut linG -~f Lo~ 12, 
Seot!ou 13, '2:'o1.1usl\1~ l:Z. ~ft~e G, l~oo,oo .feet not-th of ~6 
WOUtbwe~ CO~nc~ Of Sal4 l.O~J th~a ~t.r~~ •t ~ight ~ngles 
to ul4 \nu;t lot: l.ln~ •zacl d.ong the &0\\t:h ~!l;o Ofllud" : 
au~ib~ ln a .Cl~ec1 ~cot"de(t 1il ~' ~i4!! Coun~r C1a-.k•s · 
OlLie~~~~ 7587 ot .De•ds at .~ve 2G«, S7~.poltee~ to 
tne po.l%\t o: t'la~e ot :bevi..nntn~u t.hen99 southe.rlr a~ ri7ht: an~te~, lso.oo f~et ~ a po~t: ~•noe ~3tax1r a~ xivht 
~gle,, 28S,l.1 fe•t to • PQlntt theQce Dal;thaaai:eJ:"l.l' 28,55 
f~e~ t~ a. point., UU. poJ.a~ being 117 .so teet touth Of tht: 
•o~'t:h. Une of ~ l.Jmd d@:wcrlkd 1.n a d~d J:e~~td 1ft the trLe 
ColUlty QleJ:lt's C.tU~e in Ln,..: 7S\l7 of 0t414s a.t ~re 2U, · th~boo oa•t~~ly. ou • 1iba ~ara11e1 ~ th8 ao~tbtr 1ia• ~! su~ l.cmd ~eooribed Lt a. d~ed ~~00~ 1Ji the Bd Collllty 
C1erk'v Of£1ca ~ ~ ?587 Of Deed$ ~t ~go ~(( 213.%' 
htl: to a J?Olntr thtuce no;r;the:d~ at .J:!glit: :uigl.u - U7 .so 
ftet to a. po1J1~f taid point ~lng .i$1 the &~Nth U e of 
l01nd ~~c:ribt~ ~ a cited rtt.eoM.a iD tl1e E~ Co tr. C1~J:'k • • 
otJ!lciJ 1n Lt~~ 7587 of ~~~ a"t pa~o 264 r thene~ ,es,t~r 
&.t. right: etlfllft~ e.lo~9 tha aoqtb. Une ot sdd lall ctete:db~d 
iA a ~ l:ei:<.Jt"d~ 1D. t:h~ r:rte Ccnn~ ~luJ<•• of£ ~• !n 
Libt!r 7SII7 of »H:1is 4t pag-e Z64 1 S2S.00 f~t to e. pc;Ltt: 
or Pl."~ o! b~c;i~q, "ont:lliM,ag 1. 7<C ~cres llll;),;e or lGAe. 

!_ARCEI;. •C:& CO~t:lt(G t.t the iht~rsect.lon of th~ ut llzle 
o£ ~.r~nslt Jtdad · (u • loo foot wJ.a~ right~ 9t 'lril:y) with tl\~ 
no~th ~· of ~iA ;tree~ (99 ftet wLda7 bcLog a1 o tbe 
aoutq ~a~ Lo~ ~, Se¢tlon· ll• Townabip 12, ,. fJ . 
t:httDCC! ~O.Z::l:h U• 52' 35• o:a.a~, sso.es ftet •lon, d.d .. 
tlo.t:tb, ~e of &b St:r~-~ t:D :a: ('el.zit:r thtUI~II!! ft() oo• 
07' zs~,~•t alon9 • ~e )0.4~ 1e~t. to the ~tnt of 
beg~P-91 thence nor~ co• 4G' $2• ea$t. alonl a qe 
los.oo ~eet to a po1ftt: thence north 49• 11• t• e3\ 
alonv ~ ~ ~$0.00 fe~~ to a PQ~nt1 thenc~ soutb to• 
4J' 4~~·woat ~10Q9 a llna los.oo ~e~t to a poin~J ~enea 
._outh 4g• U• lt• east aloog ~ l.ina 1So.oo te:et ~ the 
ll"Oint. o~ b9gintt~~1 cont.alnLlg 0.36 .tcre mol'a or 1 u. 

.~--------

. ................ ~~~~___;._~---.;,.~--
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DEC-08-1997 10:33 ~8HAAM & JAMES LLP 6882449 P.03/14 ... . -. 

THIS ASSIGMKEN'r A1m ASSUMPTION OF LIAS& ia ude aa of 

the l'th d•Y ot JUly, 1994, by ancl a,etween •urr&Ta, IRe., a 

Minnesota corporation. ("Aaaignor"), and OCB Jti:ALYV co., a 

Kinnuota corporation ("Assignee"). 

UCITALS 

A. Clarence MAll Properties, aa· landlord. (hereinafter 

referre4 ~o aa "Lancllord."), ancl A&ai.tnor, aa tenant, anterecl into 

that certain tease Aqreement dated June 15, ltt3 (heJ:eina~t~ 

refer.te4 to •• the •Lea•e"), relating to certain real property 

and ~rov-anta located in Clarence 11&11, Clarenc:•, Mev Yorlt, 

llft4 aore apecitically «••cribed in the Lean. 

B. Aaaignor now d .. irea to •••1911 to Aaai;ne• all of 

Aaalpor•a right, title, intereat ancl ol:lliqations in the Leaae, 

and Aaai911ee deairea to accept the same and. aaawae all riCJht, 

title, interest ancl obligation• of Aaai;nor under the ~·••· 

NOW 1 'l'Hili£PORI, for good and. valuable con•icleration, 

the receipt and s~t~iciency of which is herel:ly acknowledged, 

&saiCJilor and Aasivn•• hereby agree •• follow•: 

1. Aaaignor herel:Jy · ••aipe 1 aell• 1 . transfer• and 

conveys to Aa•ignee, it• succeaaor• and •••ign•, all of 

Aa•i;nor•a right, ' title and intereat and obli;ationa under the 

Lea••· 
2. Aa•ignee bereby •••••• all of . the obli9at.iona of 

.. the tenant uadeJ:' the . Lease ocourrin9 OJ: accruinq troa ancl after 

the date of thill Aaai;uent and Aasumptlon &greaant. M•igne• 

heraby agr••• to indeJmify, defend ancl hold harmlea•' Aa•1CJnor 

EO'd ZL66Z~8Zt9 'ON XV~ ONI s.L3.:J!IllB Ud SO: en Hf.:J LS-90:-030 



.... . ' ~ 

DEC-08-1997 10:33 ~AHAAM & JAMES LLP • 6882449 P.04/ 14 

troa any and all obli~ationa, liabilities, claima and eauaea af 

action arising out of the Lease t~oa and after the cSate ot thia. 

Asaivnaent and Aaawaption Agreaent. 

3. Thla Aaaignmant and Assumption Agreement and the 

t•ra• and conditions hereof shall be ~inding upon and ahall inQre 

to the benefit or Aaaignor, Aaaiqnee an4 their reapectiva heira, 

executors, acSainiatratora, aueceaaora and aaaigna. 

IN WITNESS WHER!OP, Assignor anel Aaa1gnae have eauaed 

thia Aaaign.ent and Assumption Agreement to be executed and 

deliverecs •• af the <Wy and yeu firat above wri t.t:an:-

THIS %NSTRUMENT WAS DRAFTED BY: 

l'aegre • Ben-.on (JIK) 
2200 Worvaat Center 
90 south Seventh IU.et 
Hinnaapolia, MH 55402 
Phonea (612) 336•3000 

~O'd GL66l~6l19 'ON XV~ 
-2-

ONI Sl3~~e Ud 90:Z1 ~~~ L6-S0~~3C 
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DEC-08-1997 10:34 ~RAHAAM & JAMES LLP 
.-. 

SUBL&UJ: 

• 6882449 P.05/14 .-. 

This Subleaae, made and entered into as of the ·14th day 

of July, 1.994, by and between OCB Real.t.y co., a Miz:meaota 

corporation ( •sublandlord" > and OCB ~e•taurllnt Co., a Minnesota 

co~oration ("Subtenant") . 

RiCITALS 

1. Buffets, In~. entered into that Lease Agreement dated 

June 15, 1993, by and between Clarence Hall Properties, aa 

landlord (•Landlord•), and Buffets, Inc., aa tenant, (the "Pr~e 

Lease•), c:overing certain •pace (the "Premises") located in 

Clarence .Mall, Clarence, New York. 

2. Buffets, Inc. assigned all of its right, title, 

in~ereat and obligations under the Prima Lease to Sublandlord 

pursuant to that baignmen~ and ABsumption Agreement dat.ed 

July 14, 1994. 

3. Subtenant desires to Subleaa.e the Premises trOXR 

Sublandlord and Sublandlord desire• to Sublease the •&Me to 

Subtenant, on the terms and conditione hereof. 

NOW "l'HlUtliPORi, in conaideration of the terms_, covenants 

and c:onditiona •aet forth below, and other good and valuable 

consi4era~ion, the receipt of whi~h is hereby acknowledged, the 

parties agree ae follows: 

1. az;ant. 

Sublandlord does hereby Sublease to Subtenant, and 

Subt~t does hereby lease from Sublandlord, the Premise• and 

all appurtenant righte under the Prime Lease, under the terms and 

conditione set forth herein. 
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2. XG:m· 

The tetm of thia Sublease shall coanance as of July l4, 

1994 (the •commencement Date•), and ahall end on one (l) day 

prior to expiration, or the sooner temination; of the Prime 

t.eaae a• that term may be extended pursuant to the Prime Laaae 

and upon mutual agreement of Sublandlord and Subtenant. 

3, Sublaaae Rent; 

3.1 Subtenant shall pay to Sublandlord a guaranteed 

annu•l rental (~Sublease Rent•) in an amount equal to ten percent 

(lOt) of gross sales made or rendered, in or from the Premises 

("Groas Sales") for each calendar year or portion thereof during 

the ter.m hereof. In the event that the aggregate of 

SuQlandlord'• expeneea during any calendar year including, but 

not limited to, all rental, cOmmon area expense•, real eatate 

taxes, advertising/promotional expense payments, and all other 

charges paid under the Pritae Lease. and all other restaurant 

subleases to SUbtenant, shall exceed tha amount of Sublease Rent 

and all other sUblease rent under all othe~ restaurant eubleaaea 

to SUbtenant received by S\Jblandlord from Subtenant during the 

eame calendar yaar by more than eig.bty percent (act), Sublandlord 

· shall have the right to inc;reaee Subt~mant' 8 Sublea11e Rent~ 

provided, however, such increase in Sublease ~ent shall not 

exceed ten P!!rcent (lOt) of the Sublease Rant due during the same 

calendar year; provided, further that Sublandlord's right to 

increase Subtenant's Sublease Rent shall be exercised no more 

than .one time every four ( 4) year period during the term, 

-2-
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including any extensions hereof, commencing with the Commencement 

Data of this Sublease. 

3.2 All Sublease R.ent shall l:le payable within fifteen 

(15) days after the end of each accounting perio<S agreed to l:ly 

Sublandlord and Subtenant, "1thout notice, demand, deduction, 

abatement or offset during the term hereof and any renewal or 

extended term, and delivered together with a statement of the 

groa• ealea of the Subtenant ~naele at, in on and from the Premiaes 

for such accounting period. All Sublease Rent and written 

statements of gross sales ahall be provided to Sublandlord at the 

following ad¢reas: 

OCB Realty Co. 
Suite 100 
10260 Viking Drive 
Eden Prairie, MN 55434 

or such other address as may be designated upon notice to 

$ubtena.nt. 

4. P~ime Laaae. 

Thia Subleaae ia subject and aut)ordinate to the Prime 

I.ease. Subtenant acknowledges that it haa recaived a copy of the 

Prime Lease and agrees t;ha.t all o! 1ts rights under this Sublease 

shall be aul)ject to the Prime Lease. Bxc:ept aa expressly 

prpvic1ed bf the terms ot this Subleaae; Subtenant agrees to b~ 

bound by and parfo~ all the terms, provision& and conditions to 

be pertoxmed by or applicable t9 the tenant under the Prime Lease 

except the obligation to pay rent to the Landlord and for 

purposes of aa.id limited incorporation any ra!erencea in the 

Prime Leaae to "Leaaor" or "Landlord" and "Les•ee" or "Tenant.•• 

shall be deemed references to Bublandlord: and Subtenallt 

-3-
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respectively. Sublandlord shall have the benefit of all rights 

and remedies available to the Landlord under the PrLme Leaae, 

ineludingbut not lilt\ited to the right of re-entry. 

5. Aaaismgnt and Subletting. 

Subtenant shall not a.aaign thia Sublease in whole or in 

part, or sublet all or any part of the Premiuea, or permit 

occupancy of all or any part of the Premise& under any 

arrangement kly a party other than Subtenant, without in each 

instance the prior written consent of Sublandl.ord in its absolute 

and eole discretion. 

~. petault: Performance by Sublaft4lot4. 

fi.l If installments of Subleaae aent or any other 

amount payable hereunder are not paid by Suhtenarit when the ,_ame 

becomes due, or Subtenant ahall default under any other ee~, 

condition, covenant or obligation on the part of Subtenant to be 

kept or performed, and such default sball .continueafter ten (10) 

days' written notice !rotn Sublandlord, then .. in any of aaid cases 

Sublandlord. znay, in a~dition to any other :t"ighta and remedies, 

terminate tniil S\lDlea.se without further notice and r .e-anter and 

take possession o! the Premises, and remove all pe~sona and their 

property therefrom so aa to recover at once .. full an.d exclusive 

posaesaion of all the Premiaes, wnether in poaee••ion or 
. . . 

Subtenant or of third persons, or vacant, and S~tenant•s 

liability for rent and all other l1al'Jil1ty shall survive any such 

termination and re-entry. 

6.2 If Subtenant shall fail to perform any act on its 

part to be performe~ hereunder, Sublandlord tnay (but ahall not be 

SO'd 2L66~t6l\9 'ON X~~ 
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obligated 110 to do) perform •uch act without waiving or releasing 

Subtenant from any of its obligations relative thereto. All aums 

paid or coats incurred by Sublanc1lord in so performing •uch acts 

under this Section 6.2, together with reasonable attorneys' feea 

and interest thereon at a rate per annum equal to the First Bank 

National Association Minneapolis Reference Rate, from the date 

each such payment was made or each such coat ineurrad by 

Sublandlot:d, aha.ll be payable by Subtenant to SUblandlord on 

demand. 

6.3 No reference to nor exercise of ·any specific right 

or remedy by Sublandlord ahall .prejudice or preclude Suk)landlorGi 

from exercillling or invOking any other remedy in respect thereof, 

whether a.llowed at law <?r in equity or expressly provided ·for 

herein. No such remedy &ball be exclusive or dependent upon any 

other auch remedy, but SUblandlord aay from ~ima to time exercise 

aJlY one or more of such remedies independently or in combination. 

7. Indemnif1catign. 

SUbtenant agrees to indemnity and hold harmlesa 

SublancUorcl from any and all clai.ma, damage&, liabilities, causes 

of action or costa (including attorneys' fees and coats of suit), 

however ca.uled, to the extent they arise out of .(or are alleged 

to arise out of), directly or indirectly, (a) Subtenant•• use or 

occupancy of the Premise$ or (b) any breach by Subtenant of its 

obligation hereunder (including those in respect of the Prime 

Leaae) • 

·5-
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8 • Wa.1 ver at Claims. 

Notwithstanding any other provision in thie Sublease to 

the contrary, Sublandlord and. Subtenant hereby release one 

another, (to the otb•r or anyone clai~ng through or under them 

by way of subrogation or otherwise) for any loss or damage 

covered by insurance or coverable by the insurance ev•n if such 

loss or damage shall have been caused by the fault or negligence 

of the other party. or anyone for ~hom such party may be 

rasponaible, except that in any event Subtenant shall not be 

released frcm any liability to the extent Sublandlord would nave 

any liability under the Prime Leaae. 

9 • Premilea Taken "Aa- Ia u • 

Subtenant agrees that by executing this Subleaae it is 

accepting the Premises fr.om Sublandlord in ita condition •AS-IS." 

10. Notic:a1. 

All notices of any kind required under the provisions 

of this Subleaae shall be by personal service or by U~ted States 

mail, postage prepaid, certified or registered, return receipt 

requested, addreaaed as follows: 

Ot 'd 

If to Sublandlord: 

OCB Realty Co. 
suite 100 
10260 Viking Drive 
Eden Prairie, MN 55344 
Attn: Real Estate Department 

If to SUbtenant: 

OCB Restaurant Co. 
Suite 100 
10260 Viking Drive 
Eden Prairie, MN 55344 
Attn: Real Estate Department 

-6-
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Either party may, by s~ch notice, designate a new or other 

address to which notice may be mail•"'· Any notice given here­

undex: shal.l be deemed received upon depoait. in the United StC~.t.ea 

Mail in accordance with the foregoing. Notices given in any 

other manner shall be deemed given only upon actual receipt by 

the pax:ty in ·queation. 

ll. W,acell11Jeous Proyi_a;lona. 

11.1 This Sublease shall be construed under the lawe of 

the State of Minnesota. 

11.2 Bach proviaion herein shall be deemed separate 

.and distinct from all other provisions, and if any one of them 

shall be declared illegal or unenforceable, the same shall not 

affect the legality or enforceability of the other terms, 

conditions, and provisions hereof, which shall remai.n in full 

force and effect. 

11.3 This Sublease shall bind and apply to the benefit 

of the auecesaors and assigns of the respective parties hereto 

but thia provision shall not authorize the aesignment or under 

letting of this Su~lease contrary to the proviuiona herein 

contain~td. 

11.4 In the event of any action or proc.e•ding between 

the parties hareto arising under or in respect of thia Sublease, 

the prevailing pa.rty 11hall be entitled to recover its attorney 

fees and co•ta in connection therewith. 

-7 -
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IN WITNESS THERBOF, the parties hereto have hereunto 

set their hands aa of the date hereinbefore tirat written. 

The 
this __... day 

l\ 'd 

ss. 

lL66Zv6ll9 'ON X\Jd 

SOBTBNAN'l': 

OCB~nt Co. 

By~ ·¥ d'?-1-
Its c&e 

Notary 
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GUARANTY 

The undersigned, Buffets, Inc., a Minnesota corporation 
( 91 Guarantor"), does hereby unconditionally guarantee to Clarence 
Mall Properties, a New Jersey limited partnership ("Landlord") in 
the event of the assignment of the lease originally by and 
between Buffets, Inc. and Landlord dated June 15, 1993 (the 
"Lease") to OCB Realty Co., andfor the sublease to OCB Restaurant 
Co., (i) the payment, when due, of all amounts of rent or other 
payments which may become due and payable pursuant to the terms 
and conditions of the Lease, and (ii) the performance of all 
other monetary obligations of the Tenant thereunder. Guarantor's 
obligations under this Guaranty shall extend through the entire 
term of the Lease and any renewal or extension of the Lease. 

Guarantor hereby waives notice of (i) acceptance of 
this Guaranty, (ii) any action taken or omitted by Landlord in 
reliance on this Guaranty, and (iii) any default by OCB Realty 
Co. or OCB Restaurant Co. with respect to any term or condition 
of the Lease. 

Guarantor agrees that, without its consent, the Lease 
may be modified, amended, and supplemented in any manner, 
including, but not limited to, a renewal or extension of the term 
of the Lease, and agrees that no such amendment, modification, 
supplement, renewal or extension shall release, affect or impair 
Guarantor's liability under this Guaranty. 

Guarantor agrees that its liability under this Guaranty 
shall not be affected, reduced or impaired by reason of the 
failure of Landlord to pursue or enforce against OCB Realty Co. 
or OCB Restaurant Co. any right or remedy available to Landlord, 
and Guarantor hereby waives all right to require Landlord to 
pursue, enforce or resort to any or all such rights or remedies 
of Landlord. 

Dated: July 14, 1994. 

BUFFET~. 
By: /.?-

R~Hatlen, CEO 

ny139re~ . j:s 
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FIRST AMENDMENT TO LEASE 

This First Amendment to Lease (the "First Amendment") is made and entered into this 
day of })!ce.l\ll be r .?-! , 2005, by and between BENCHMARK MAlN-TRANSIT ASSOCIATES, 
LLC, a New York limited liability company (hereinafter referred to as "Landlord"), and OCB 
RESTAURANT COMPANY, LLC, a Minnesota limited liability company (hereinafter referred to as 
"Tenant"). 

WITNESSETH: 

WHEREAS, Landlord and Tenant are the current parties to that certain lease dated June 15, 1993, 
as modified, amended, supplemented and/or transferred by that certain Memorandum of Lease dated 
March 17, 1994; that certain Subordination, Non-Disturbance and Attornment Agreement dated July 21 , 
2003; that certain letter of notice of sale dated July 22, 2003 and that certain letter of notice of conversion 
dated August 23 , 2005 (hereinafter, collectively called the "Lease"), relating to certain leased premises 
more particularly described therein (the "Premises") in the shopping center development commonly 
known as Clarence Mall (the "Shopping Center"), situated on certain real property in the City of 
Clarence, County of Erie, State of New York. ; and 

WHEREAS, Landlord desires to demolish and reconstruct the Shopping Center ("Landlord's 
Reconstruction") as depicted on the site plan attached hereto as Exhibit A and consequently relocate 
Tenant to newly constructed premises (the "Replacement Premises") as depicted on the layout attached 
hereto as Exhibit A-1 and in the location crosshatched on the site plan attached hereto as Exhibit A; and 

WHEREAS, it is the desire of the parties hereto, to amend certain terms and conditions of the 
Lease as hereinafter provided: 

NOW THEREFORE, in consideration of the mutual promises herein contained and other good 
and valuable consideration, and of One Dollar ($1.00), the receipt and sufficiency of which are hereby 
acknowledged, it is agreed by and between the parties hereto as follows : 

PART 1 - RECONSTRUCTION 

I . UNDERSTANDING . It is understood and agreed that the Lease remains in full force 
and effect with respect to the Premises during Landlord 's Reconstruction of the Shopping Center and 
construction of the Replacement Premises. More specifically, all terms and conditions set forth in the 
Lease remain binding upon the parties, including Landlord ' s obligation to maintain the Common Areas 
and its covenant not to materially impair access to the Premises from Transit Road and Main Street, 
materially reduce visibility of the Premises or its signs from Transit Road or interfere in any way with 
Tenant ' s business in the Premises, or reduce the parking immediately adjacent to the Premises (which is 
outlined in purple on Exhibit A, contains at least one hundred twenty ( 120) parking spaces and is referred 
to in the Lease and on Exhibit A as the "No Build Area." During Landlord's Reconstruction, parking in 
the No Build Area may be temporarily reduced for the shortest possible period necessary to complete an 
aspect of Landlord ' s Reconstruction, except that in no event shall there be less than one hundred twenty 
( 120) parking spaces available within two hundred fifty feet (250 ' ) ofthe Premises entrance . 
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2. LANDLORD'S WORK. Landlord shall be solely responsible for the costs of demolition 
and construction of the Shopping Center and the Replacement Premises, including design and indirect 
costs, in accordance with Exhibit A, Exhibit C-1 and this First Amendment. Further, Landlord shall be 
responsible, at its sole cost and expense, to provide the work identified on Exhibit C attached hereto 
(referenced herein as "Landlord's Replacement Work"), for the Premises each located in accordance 
with Landlord ' s Tenant approved construction documents (the "Plans") and for the installation of and 
reimbursement to Tenant for the "tenant managed" items designated on the Plans (such as , but not limited 
to, interior and exterior signage, kitchen equipment and installation, hoods, exhaust, airhandling 
equipment, HV AC units, equipment installation, fire/burglar alarm monitoring, musak, refrigeration units, 
wall trim, millwork, wallcovering, carpeting, decor (i.e. art, decorative props on food bars, silk plants), 
food bars, booths, safe, etc.). It is understood that the final result of Landlord's Replacement Work will 
result in a completed restaurant meeting Tenant' s specifications (utilizing Tenant' s standard furniture , 
fixtures and equipment) for Tenant in fully " turn-key" fashion . More specifically, Tenant shall bear no 
cost or responsibility related to the construction and opening of the Replacement Premises, with Landlord 
responsible to provide facilities ready to open consistent with the Plans . 

3. ELECTION OF OPTION . Notwithstanding anything contained in the Lease or this First 
Amendment to the contrary, Landlord and Tenant acknowledge and agree that Tenant is hereby 
exercising its First Extension Option (January I, 2009 through December 3 1, 2013 ). 

PART II- LEASE MODIFICATIONS 

Effective as of the date that Tenant opens for business from the Replacement Premises, the Lease shall be 
modified as follows : 

I. Section 1. Premises and Shopping Center. of the Lease IS hereby deleted 111 its entirety and 
replaced with the following: 

"1. Premises and Shopping Center. Subject to the terms and conditions of this 
Lease, Landlord leases to Tenant and Tenant leases from Landlord the premises 
consisting of approximately I 0,320 square feet of leasable area ("Premises"), as cross­
hatched on the site plans attached hereto as Exhibit A, which Premises is a part of the 
shopping center development known as "The Shops at Main/Transit" located at Transit 
Road and Main Street anticipated to consist of approximately 248,800 square feet of 
leasable area, inclusive of the Premises ("Shopping Center"), as outlined in red on the 
site plan attached hereto as Exhibit A and as legally described in Exhibit B attached 
hereto. In the event Tenant uses an exterior enclosed garbage area, such area shall not be 
considered a portion of the Premises and rent shall not be payable thereon ." 

2. The third paragraph of Section 2. Term. of the Lease is hereby deleted in its entirety and replaced 
with the following: 

"Tenant shall have four ( 4) options (the "Extension Option(s)") to renew and extend the 
Term for four (4) additional periods of five (5) years each (each, an "Extended Term"), 
the first of which has been exercised as indicated in Part I above. The Extension Options 
shall be exercised by Tenant giving Landlord written notice thereof at least six (6) 
months prior to the end of the initial Term or previous Extended Term, as the case may 
be. During the Extended Term(s), all terms and conditions of this Lease shall remain in 
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full force and effect except the Expiration Date shall be appropriately extended and the 
rent pursuant to Section 6 of this Lease and the expense limitation pursuant to Section 9C 
of this Lease shall be adjusted." 

3. Section 4 . Landlord's Work. is hereby deleted in its entirety and replaced with the Landlord ' s 
Work description attached hereto as Exhibit C and Exhibit C-1. 

4 . The last paragraph of Section 5. Tenant ' s Work. is hereby deleted in its entirety. 

5. The Minimum Rent table of Section 6.A. Minimum Rent. is hereby deleted in its entirety and 
replaced with the following: 

" First Partial Lease Year and Lease Years] through 5: .. ......... .. .. ...... $64,200.00 
Lease Years 6 through 10: ....... .... .. .......... .. ....... .. .... ...... ... ... .......... ... ... $68,480 .00 
Lease Years 11 through 15: .......... .. ... .. .. .. ... .. ... ................. ... ......... ...... $72,760.00 s:-

First Extension (Lease Years 16 through 20) : .... ....... .. ..... .. ... .. .. .. .... ... $92,880.00 
Second Extension (Lease Years 21 through 25) : ...... ...... .. .............. .. . $98,040.00 
Third Extension (Lease Years 26 through 30): ................... .. .... ..... .. $103 ,200.00 
Fourth Extension (Lease Years 31 through 35): ...... .. ... .................... $108 ,360.00" 

6. The Percentage Rent table of Section 6.B. Percentage Rent. is hereby deleted in its entirety and 
replaced with the following: 

"First Partial Lease Year and Lease Years! through 5: ...... .. .. ..... . $2,400,000.00 
Lease Years 6 through 10: .... .. .... ................. .. .... ... ... ...... .. ..... .... .. ... $2,600,000.00 
Lease Years II through 15: ..... ................ ........ .......... .. .. .... .. .. .... ... . $2 ,800,000.00 
First Extension (Lease Years 16 through 20) : ... ... .. .. .... ..... ............ $3,000,000.00 
Second Extension (Lease Years 21 through 25) : ... .... ........... .. ..... . $3,200,000.00 
Third Extension (Lease Years 26 through 30): .... .. .... ............... .... $3,600,000 .00 
Fourth Extension (Lease Years 31 through 35): ...... ...... .. ...... ........ $3 ,800,000.00" 

7. The Limitation table of Section 9.C. Limitation . is hereby deleted in its entirety and replaced 
with the following: 

" First Partial Lease Year and Lease Years I through 5: .... .... .... .. ... ...... $8, 132.00 
Lease Years 6 through 10: ....... .. ....... ... .. .. ... ............. .. ... .... .. .... ....... .. ... $10,272 .00 
Lease Years 11 through 15: .... .. .... .. .. .. ........ .. .... ... ..... ..... ....... .. .... ....... . $12,412.00 
First Extension (Lease Years 16 through 20) : .. ...... .. ... ... ............ .. .. .... $17,544.00 
Second Extension (Lease Years 21 through 25): ................ .... .... .. ..... $20,124.00 
Third Extension (Lease Years 26 through 30): .. .... .... .. .. .... ....... .. .. .. ... $22 ,704.00 
Fourth Extension (Lease Years 31 through 35): .. ........ ... ..... ... .. .. .. .. ... . $25 ,284.00" 

8. Section 12. Advertising and Promotion . is hereby deleted in its entirety. 

9. The last sentence of Section 13. Use of Common Areas. is hereby deleted m its entirety and 
replaced with the following: 

" With the exception of the bui !dings existing in the Shopping Center as of the date 
of this Lease, Landlord shall not construct any other building or structure within the 
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Shopping Center except within the areas designated as Outlot A, Outlot B, Outlot C, 
Retail D and Future Development; provided, however, any building constructed in the area 
designated as Outlot A shall not exceed twenty feet (20') in height (with the exception of 
an architecturally prominent storefront elevation which may exceed twenty feet (20') feet 
in height subject to Tenant's prior written consent, such consent not to be unreasonably 
withheld or unduly delayed) and shall not contain a building footprint in excess of four 
thousand ( 4,000) square; further provided, however, any building constructed in the area 
designated as Outlot B shall not exceed twenty-three feet (23') in height (with the 
exception of an architecturally prominent storefront elevation which shall not exceed 
twenty-seven feet (27') feet in height (such elevation shall be substantially similar to the 
elevation drawing attached hereto as Exhibit C-3), shall not contain a building footprint in 
excess of two thousand seven hundred (2,700) square feet and whose use shall be limited 
to that of a retail/service operation; lastly, however, that any building or structure 
constructed in the area designated as Outlot C shall not exceed twenty feet (20') feet in 
height, shall not contain a building footprint in excess of nine thousand one hundred 
(9, I 00) square feet and whose use shall be limited to that of: (i) a retail/service operation, 
or (ii) a fast food operation . With respect to Outlot C, any other use shall require Tenant' s 
prior written consent, such consent not to be unreasonably withheld or unduly delayed . 
The buildings situated on Outlot A and Outlot B shall be spaced at least one hundred ten 
feet (I 00 ') apart so as to provide a view corridor to Tenant's Premises." 

I 0. The first two sentences of Section 14B. Tenant ' s Exclusive Right. are hereby deleted in their 
entirety and replaced with the following: 

" Subject to the qualifications stated below, so long as this Lease has not been terminated, 
Landlord agrees that no other portion of the Shopping Center will be leased, subleased, 
operated or otherwise used for the operation of a buffet, buffet-style restaurant, or a 
cafeteria or cafeteria-style restaurant (the "Exclusive Use"), nor shall any part of the 
Shopping Center be used for the operation of a so-called "home-meal replacement" 
business (such as by way of example and not in limitation, the type of food operation 
operated by Boston Market, Cracker Barrel Corner Market, and/or Eatzi ' s), or (w ith 
respect to any portion of the Shopping Center within 300 feet of the front entrance of the 
Premises) as a child-oriented play/amusement center (such as , by way of example and not 
in limitation, the type of centers presently operated by Discovery Zone, Leaps & Bounds 
or Fandangles), or (with respect to Outlot A, Outlot B, Outlot C or any portion of the 
Shopping Center within 300 feet of the front entrance of the Premises) an establishment 
serving alcohol (provided, however, that this restriction shall not apply to the following 
tenants of the Shopping Center (or replacement tenants ' in same location(s )): Brennan 's, 
Tully 's or Caffe Espresso, each of whose current leases does not prohibit them from 
serving alcohol; provided, further, Outlot C shall be permitted to contain a table-side 
service restaurant serving alcohol , (provided the square footage is less than 3,500 and food 
sales generate at least seventy percent (70%) of its gross sales), a theater, or a health club 
(the "Restricted Uses"); provided, that the foregoing will not apply to or restrict the 
following (the "Allowed Uses"): any department store having an undivided fl oor area 
greater than 60,000 square feet engaged in the Exc lu sive Use or a Restricted Use which is 
incidental to a primary retail use; provided, however, in the event that Landlord ever 
regains control of any of said premises, Landlord agrees not to lease said premises to any 
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other tenant whose primary business is the operation of a buffet, buffet-style restaurant, or 
a cafeteria or cafeteria-style restaurant." 

11. Exhibit A attached to the Lease is hereby deleted 111 its entirety and replaced with Exhibit A 
attached hereto. 

12. Exhibit A-1 attached to this First Amendment is incorporated into and made a part of the Lease. 

13 . Exhibit B attached to the Lease is hereby deleted in its entirety and replaced with Exhibit B 
attached hereto. 

14. Exhibit C attached to the Lease IS hereby deleted m its entirety and replaced with Exhibit C 
attached hereto. 

15. Exhibit C-1 attached to this First Amendment is incorporated into and made a part ofthe Lease. 

16. Exhibit C-2 attached to this First Amendment is incorporated into and made a part of the Lease. 

PART Ill - STANDARD CLAUSES 

I. All capitalized terms not otherwise defined herein shall have the meanings provided in the Lease. 
Further, from and after Tenant's possession of the Replacement Premises, the defined term " Replacement 
Premises" shall mean the "Premises" and the defined term " Landlord ' s Replacement Work" shall mean 
"Landlord ' s Work." 

2. Notwithstanding anything contained in the Lease to the contrary, Tenant shall continue to pay 
Minimum Rent and Additional Rent based on the 8,560 square feet and not the I 0,320 square feet the 
Replacement Premises contain. Effective upon the commencement of the First Extension, Minimum Rent 
and Additional Rent shall be paid based on the l 0,320 square feet. 

3. Tenant represents and warrants to Landlord that (i) Tenant is the tenant under the Lease, Tenant 
has full power and authority to execute and deliver this First Amendment, (ii) the person(s) executing and 
delivering this First Amendment on behalf of the Tenant has or have been authorized by all required 
corporate action to so execute and deliver this First Amendment, and (iii) no other consents or approvals 
of any entity or person are necessary for the due execution and delivery of this First Amendment by or on 
behalf of Tenant or for this First Amendment to be binding upon Tenant. 

4. Except as expressly modified hereby, all other terms and provisions of the Lease (a) shall remain 
unchanged and in full force and effect and are hereby ratified; (b) are incorporated herein by this 
reference; and (c) shall govern the conduct of the parties hereto; provided, however, to the extent of any 
inconsistency between the provisions of the Lease and the provisions of this First Amendment, the 
provisions of this First Amendment shall control. 

(remainder of page left intentionally blank- signature page follows) 
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• 
IN WITNESS WHEREOF, the parties hereto have caused this First Amendment to be executed 

as of the day and year first written above. 

LANDLORD: 

BENCHMARK MAIN-TRANSfT ASSOCIATES, LLC, 
a New York limited liability company 

By: Benchmark Properties Management Corporation. 
a Delaware corporation 

lts: General Partner 

TENANT: 

Steven J. Lo go 
Vic•.:: Presiden t 

OCB RESTAURANT COMPANY, LLC 

By: 
---------f~--~~~~--------

Print Name: 
Its : Secretary 

Tenant, Landlord and LaSalle Bank National Association (" Lender") are parties to a Subordination, Non­
Disturbance and Attornment Agreement dated July 21 , 2003 , which provides in part, that Lender shall not 
be bound by any material amendment or modification of the Lease made without its consent. Tenant and 
Landlord are prepared to enter into this First Amendment. Tenant has requested Lenders consent to such 
First Amendment. Please acknowledge your consent by signing below. 

LENDER: 

LASALLE BANK NA TlONAL ASSOCIATION, 
a national banking association 
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REPLACEMENT PREMISES LAYOUT 

10- 04- 05 



• • 
EXHIBIT C 

LANDLORD'S REPLACEMENT WORK 

The following to be located in accordance with the Plans : 

a. Electrical: Twelve hundred (I ,200) amp electrical service with distribution panel, switch gear 
and disconnects at 120/208 volts, three (3) phase, wired to the Replacement Premises. Service to include 
all appropriate conduit and cable. 

b. Gas: A gas line to the Replacement Premises, with meter, capable of supplying three (3) million 
BTU's of natural gas at a pressure equal to seven inches (7") of water column. 

c . Telephone: Provide four inch (4") conduit (or such other size as required by code to 
accommodate ten (I 0) lines) and pull string to the Replacement Premises from main backboard or service. 

d. Water: A dedicated two inch (2") dedicated water supply line to the Replacement Premises, with 
a two inch (2" ) meter and backflow device at a pressure equal to 60 pounds . 

e. Sprinkler System: A standard grid sprinkler system to code for restaurants of Tenant 's size and 
nature, including, but not limited to a four inch (4") (or larger if required by code) service line with 
backflow prevention, valves, flow and tamper devices, fire department connection and post indicator 
valve (with the appropriate conduit). Post indicator valve and fire department connection need only be 
installed if required by code. 

f. Sanitary Sewer: A mm1mum four inch ( 4") dedicated sewer line with a mm1mum fifteen 
hundred (I ,500) gallon grease interceptor (or larger as required by code) to the Replacement Premises at a 
minimum depth offorty-eight inches ( 48") from finished floor elevation. 

g. HV AC: Sixty-five (65) tons of pre-conditioned make up air and HV AC with plenums and 
economizers in the size and types specified by Tenant and located on the roof as directed by Tenant, with 
all required framing, curbs, roof flashing and appropriate gas and electrical connections. 

h. Walls: Demising walls for adequate occupancy and area separations (for a restaurant exceeding 
350 seats) in strict accordance with all applicable codes, framed/furred , insulated, drywalled, taped, 
sanded and ready to receive finishes to the bottom of the roof deck (seal to deck per code) . Provide all in­
wall blocking in demising walls per Tenant' s specification prior to drywalling. 

i. Ceiling: Acoustical ceiling tile system with a fourteen foot ( 14 ') minimum height to the lowest 
point of the roof structure as required by Tenant. 

j . Floor: Provide a four inch (4"), non-structural, slab on grade concrete floor suitable for finish as 
required by Tenant. The forty-eight inches (48") of subgrade/fi ll/soils immediately below the slab are to 
be non-corrosive and non-expansive. 
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• 
k. Exterior Storefront: An aluminum storefront system with insulated glass and doors as required 
and specified by Tenant. 

I. Roof Top Screening: Screening of Tenant's roof mounted equipment as required by the 
governing authorities. 

m. Garbage Area: Exclusive use of an enclosed garbage area (20 x 22 minimum or as otherwise 
required by Tenant and local codes). 

n. Roof System: Complete roofing system including, but not limited to, the following components: 
structural, thermal, moisture and drainage with a fourteen foot (14") minimum clear height from finished 
floor to the lowest point of the roof system as required by Tenant. Landlord to install curbs for roof 
mounted equipment. 

o. Leaseholds/Equipment: As indicated in the Plans . 

All of the above to meet local/c ity/state code for restaurants exceeding 350 seats. All work to be 
performed by Landlord to satisfy the foregoing requirements will be performed promptly, in a good and 
workmanlike manner, and in accordance with the requirements of the Lease. Landlord's Work must be 
completed by the tender date. 

Landlord warrants to Tenant that the Premises is, or will be prior to Landlord's tender of possess ion ofthe 
Premises, at Landlord's sole cost and expense, free from any utilities other than those utilities exclusively 
serving the Premises . 

Landlord warrants to Tenant that: (i) an A2.1 occupancy is allowable on the Premises under the Uniform 
Building Code ("UBC") and applicable local codes and governmental requirements or if the UBC is not 
the governing code, an occupancy classification in the governing code equivalent to the aforementioned; 
and (ii) the Shopping Center and Premises is of a building type 5 under the UBC or if the UBC is not the 
governing code, a construction type in the governing code equivalent to the aforementioned. 
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EXHIBIT C-1 

CONSTRUCTION OF THE SHOPPING CENTER AND REPLACEMENT PREMISES 

1. CONSTRUCTION 

1.1 Working Drawings and Specifications. An architect acceptable to Tenant (the "Project 
Architect" will design the Replacement Premises, Shopping Center and other on-site improvements and 
any off-site improvements required by applicable governmental authorities for the redevelopment of the 
Shopping Center (the "Off-Site Improvements") (the Shopping Center and other on-site improvements 
and any Off-Site Improvements are, collectively, the "Project"). Tenant shall also have the right of 
review and approval as to all material contractors and consultants to be engaged by the Project Architect 
or Landlord in connection with the development of the Project. 

The Project Architect shall establish the architectural design and theme for the Project, in 
consultation with Landlord and Tenant, and shall prepare the building exterior design including building 
elevations, materials, colors, and other pertinent details and the site design, including parking lot layout, 
lighting, access ways, and landscaping "Project Design Drawings"). Tenant hereby approves the shell 
package drawings for the Replacement Premises (schematic elevations) prepared by De Wolff Partnership 
Architects dated September 15 , 2005 , and attached hereto as Exhibit C-2. After approval of the Project 
Design Drawings, the Architect shall proceed to prepare final working drawings, plans and specifications 
for the Improvements and Off-Site Improvements ("Final Working Drawings and Specifications"), in 
consultation with Landlord and Tenant. The Final Working Drawings and Specifications shall be 
approved or disapproved (with reasons specified) by the parties within 15 days of receipt. Any 
disapproval will specify what aspect(s) of such Drawings were unacceptable to the party and what 
changes or corrections could be made (if known) to make the Drawings acceptable. The approval of the 
Final Working Drawings and Specifications shall be evidenced by a letter identifying the Final Working 
Drawings and Specifications in detail and signed by each party. Upon approval , Landlord will initial and 
return three sets ofthe Final Working Drawings and Specifications to Tenant. Once approved, the Final 
Working Drawings and Specifications shall not be changed in any respect or detail , except as provided in 
this Exhibit C-1. 

1.2 Selection of Contractor. Upon approval of the Final Working Drawings and Specifications, 
Landlord shall obtain three (3) bids which confonn to the requirements of the Final Working Drawings 
and Specifications from qualified contractors selected by Landlord. Landlord shall submit a copy of such 
bids to Tenant for its review. Landlord shall select (and notify Tenant of its selection ) and enter into a 
contract with the contractor (the "Contractor"). Tenant will accept Landlord ' s selection of Contractor 
and in consideration therefor, Landlord shall cause Contractor to perform all work in a good and 
workmanlike manner, and in accordance with the Final Working Drawings and Specifications. 

1.3 Construction Schedule; Progress Updates . Prior to commencement of construction, Landlord 
shall obtain Tenant' s written approval of a detailed constructi on schedule, which will be incorporated as 
part of this First Amendment. The construction schedule will establish the completion dates for all phases 
of Landlord ' s Work, and will establish the work to be performed and the specific delivery dates of the 
various components necessary to meet the construction schedule (including the dates for completion of 
the site work, the shell of the Replacement Premises and the interior finish and leasehold improvement 
work). In addition, the construction schedule will specify the projected date when the Project is 
substantially completed, as defined in paragraph 1.12 (the "Projected Completion Date"). On a monthly 
basis after the construction contract is executed and until the construction work is completed in full , 



Contractor will prepare and submit to the Architect, Landlord and Tenant an update of the construction 
schedule, which shall specify the status for the scheduled construction work. In the event the Project falls 
behind schedule for any reason other than events for which the Lease expressly provides that Landlord is 
not responsible, Landlord shall immediately take all necessary action to return the Project to an "on 
schedule" condition, and shall be solely responsible for any additional costs associated with such action. 
The Architect, Landlord and Tenant shall be entitled to all information necessary to verify any item in the 
construction schedule. Landlord shall inform Tenant of any anticipated and/or actual delays. 

In consideration of the aforementioned construction schedule, Tenant will, as agent for Landlord, 
order, purchase and arrange for delivery to the Replacement Premises those items designated on the Plans 
as "tenant managed" (such as, but not limited to, interior and exterior signage, kitchen equipment and 
installation, hoods, exhaust, airhandling equipment, HV AC units, equipment installation , fire/burglar 
alarm monitoring, musak, refrigeration units, wall trim, millwork, wallcovering, carpeting, decor (i.e. art, 
decorative props on food bars, silk plants), food bars, booths, safe, etc.). Landlord shall be responsible for 
the installation ofthe same in accordance with the Plans. 

Landlord shall reimburse Tenant for costs incurred as a result of the ordering and purchasing of 
the aforementioned "tenant managed" items and a management fee in the amount of Sixty Thousand and 
Noll 00 Dollars ($60,000.00). Reimbursement in each instance shall be paid to Tenant within fifteen ( 15) 
days following Tenant's written request therefor, supported by invoices identifying said expenses. The 
management fee in the amount of Sixty Thousand and Noll 00 Dollars ($60,000 .00) shall be paid by 
Landlord to Tenant within ten (I 0) days of Tenant ' s opening for business in the Replacement Premises . 
Failure by the Landlord to pay any installment of the reimbursement when due shall constitute a default 
of Landlord under the Lease. [n addition to any remedies available to Tenant under the Lease or at law or 
equity as a result of Landlord ' s default, Tenant may: (a) charge Landlord interest on the overdue amount 
from the date such installment is due on all delinquent installments at the lesser of (i) the highest rate 
allowed by law or (ii) a rate of two percent (2%) over the rate then announced by Chase Manhattan Bank 
as its base or prime rate per annum; and (b) set off any delinquency and applicable interest against one 
hundred percent (100%) of the Minimum Rent and/or Additional Rent payments first coming due under 
the Lease until such delinquency is fully repaid. 

1.3 Change Orders. Tenant shall have the right at any time (whether prior to or during the progress 
of the work) to require a change to the Final Working Drawings and Specifications, to the extent 
necessary to adapt the Premises for Tenant ' s use, by complying with the change order procedure set forth 
in the Construction Documents and this Lease. The Construction Documents shall provide the procedure 
to determine whether a change order requires an adjustment to the construction contract price or an 
adjustment to the construction schedule and if so, the formula for determining the amount of such change 
and the responsibility therefor. Change orders must be in writing, prepared by or submitted to Tenant 
prior to the change covered by the change order to be authorized by Tenant. Landlord will notify Tenant 
whether any change orders requested by Tenant require an adjustment to the construction contract price or 
cause an adjustment to the construction schedule. ln such event, Tenant will have the option to waive the 
change order request or assume responsibility for the actual costs incurred as a result of the change order. 
Notwithstanding the foregoing, upon sixty percent (60%) completion of Landlord's Work in the Premises, 
Tenant will not be permitted to request a change to the Final Working Drawings and Specifications that 
would require an adjustment to the construction schedule. 

1.4 Building Permit. Landlord will be responsible for causing the Final Working Drawings and 
Specifications to be submitted to the Building Department of the appropriate jurisdiction and obtaining 
the building permit (and any other permits or approvals required of governmental authorities in 
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connection with the construction). Prior to construction, Landlord shall submit to Tenant for review any 
comments by the Building Department (or other governmental authorities) on the Drawings and evidence 
of approval thereof. 

1.5 Compliance of Work. The construction will be performed in accordance with the Final Working 
Drawings and Specifications, and Landlord shall pursue the construction work diligently to completion. 
Such construction will comply in all respects with: (i) the Uniform Building Code and/or federal, state, 
county, city or other laws, codes, ordinances, and regulations, as each may apply according to the rulings 
of the controlling public official, agent or other person; (ii) applicable standards of the National Fire 
Protection Association, the National Electrical Code, the American Gas Association, and the American 
Society of Heating, Refrigerating and Air Conditioning Engineers; (iii) all building material 
manufacturer's specifications for the materials and equipment used in the construction; and (iv) all 
American ' s With Disabilities requirements ("ADA") Landlord agrees to indemnify and hold Tenant 
harmless from and against any and all claims arising from the construction of the Replacement Premises, 
unless caused by or due to the negligence of Tenant or its employees. Further Landlord will be 
responsible for bringing the Replacement Premises into compliance with any and all federal , state, 
county, city or other laws, codes, ordinances, regulations and ADA requirements. 

1.6 Construction Schedule. Construction shall be commenced on the date mutually agreed by the 
parties. Landlord shall follow the construction schedule referred to in paragraph I .2. Timely completion 
of the Project shall be subject only to delays caused by governmental orders, regulations, embargoes, acts 
of God, extraordinarily adverse weather conditions (beyond those which could reasonably be anticipated 
based on official records of monthly precipitation, temperatures and weather conditions and other 
historical data for the period in question), fire, flood, earthquake and strikes, walkouts and other labor 
disputes not caused by Landlord's breach of the Construction Documents (collectively referred to as 
"force majeure delays"), in which event construction shall be completed as soon as possible. Landlord 
shall inform Tenant of any anticipated and/or actual delays. 

1.7 Landlord's Work. Landlord will be responsible for monitoring and directing the Contractor to 
perform responsibilities in a timely manner and in accordance with the construction schedule approved 
pursuant to this Exhibit and the Construction Documents approved by the parties . Landlord will 
cooperate in providing Tenant with such information as Tenant may reasonably require concerning the 
construction and Project. Tenant (and its agents and representatives) may periodically observe, test and 
examine the construction in the manner set forth in the Construction Documents and notify Landlord of 
quality discrepancies which Landlord, at Landlord's expense, shall correct to conform to Tenant's 
standards (but any such actions by Tenant shall not make Tenant responsible in any way for supervision 
of the work or any defects therein or constitute an acceptance of the work or any defects) . 

1.8 Quality of Construction. Landlord warrants that it will cause the Project to be constructed and 
completed in conformance with the requirements of all easements, conditions, restrictions and 
encumbrances affecting the Project and all applicable laws, ordinances, rules and regulations of duly 
constituted public authorities (collectively, "Legal Requirements"). Landlord further warrants that all 
work performed by or under Landlord pursuant to this Exhibit will be performed in a good and 
workmanlike manner and shall be free from any defects or deficiencies in workmanship and materials for 
a period ending at the later of the following dates: (i) the first anniversary of the date of substantial 
completion of the work; or (ii) the expiration date of any warranty or guaranty covering the workmanship 
or materials which may be contained in (or be required by) the Construction Documents or other 
documents pursuant to which work or materials were provided to or constructed within the Project or 
which may arise by operation of law. Landlord shall be responsible for the replacement or repair, without 
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additional charge or expense to Tenant, of any such defect or deficiency discovered or occurring within 
such time period. The correction of such work shall include, without additional charge, all additional 
expenses and damages in connection with the removal or replacement of all or any part of Tenant's work 
and/or Landlord's work which may be damaged or disturbed by the correction work. lf Tenant notifies 
Landlord in writing of any defect or deficiency in construction or noncompliance with any Legal 
Requirement, Landlord shall (within ten working days after such notice) cause to be commenced and 
thereafter diligently pursued appropriate action to correct and cure the same. The one-year (or other) 
warranty period will begin to run anew on any defective or deficient work so corrected from the date of 
acceptance of the corrected work by Tenant. Tenant's remedies for Landlord's breach of this paragraph 
include, without limitation, the right to correct and cure such defects or deficiencies in a manner 
satisfactory to Tenant, for the account of Landlord, and to deduct the expenses incurred by Tenant from 
the base rent next becoming due to Landlord under this Lease. Tenant's taking possession of the Premises 
shall not constitute a waiver of any warranty, defect or deficiency in regard to workmanship or material of 
the Improvements. 

1.9 Substantial Completion of Improvements . The "substantial completion" of the Project will 
occur on the date agreed to by Landlord and Tenant, when construction is sufficiently complete, in 
accordance with the Construction Documents, so that Tenant can occupy and utilize the Replacement 
Premises for its intended use. Landlord shall notify the Tenant at least seven (7) working days prior to the 
date of the substantial completion, for purposes of the parties completing a walk-through examination of 
the Premises and Project. The walk-through will be completed by the Architect, the Contractor, Landlord 
and Tenant. A certificate of substantial completion will be delivered to Tenant signed by the Architect 
and Landlord, attesting to the substantial completion of the Project in accordance with the Final Working 
Drawings and Specifications. Tenant will take possession of the Premises pursuant to Section 2 below 
and upon the issuance of the certificate of substantial completion and a certificate of occupancy. 
Landlord shall have thirty (30) days after the date of notice from Tenant to complete the "punch list" 
items or any work items which do not conform to the requirements herein set forth. At the time Tenant 
takes possession of the Premises for installing its personal property as provided in this Exhibit, all the 
provisions of this Lease shall be in full force and effect except for Tenant's responsibilities for rent and 
other charges under this Lease which shall not begin until the Commencement Date. 

1.10 Punch List Items . ln the event all "punch list" items are not completed by Landlord within 30 
days after the punch list is made, then Tenant may elect in its di scretion to perform the work required to 
complete the punch list, and the cost of such work, plus fifteen percent ( 15%) for the cost of 
administration, will be promptly repaid by Landlord within 20 days after receipt of a certified statement 
by Tenant of the costs incurred . Such costs will bear interest at the same rate as specified in the Lease 
and Tenant may deduct such amounts from the rent thereafter to become due under this Lease, after 
written notice to Landlord (and any mortgagee of Landlord which has req uested such notice) as to the 
costs so incurred. 

1.11 Tenant's Entrv for Installations . Tenant shall have the right of entry for installing its personal 
property upon substantial completion of Landlord ' s Work. Such entry by Tenant shall not constitute a 
delivery or acceptance of possession by Tenant, or any approval of the condition of the Premises or any 
work performed, or make Tenant liable for any defects or nonconforming condition of the Premises. 
Landlord and Tenant agree that Tenant will transfer its tables, chairs and smallwares to the Replacement 
Premises . ln the event Tenant chooses not to transfer said items, Tenant will provide for new items to be 
provided to the Replacement Premises at Tenant's sole cost and expense . Any other items will be at 
Tenant's discretion . 
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1.12 Effect of Acceptance; Correction of Defects; Warranty. Upon Landlord's Notice of Tender 
(as such tenn is defined below), Tenant shall take physical possession of the Replacement Premises, 
subject only to completion of Landlord's Work (including any punch-list items), the warranties provided 
below, the correction of patent defects identified by Tenant within sixty (60) days after Tenant's opening 
for business in the Replacement Premises, and correction of latent defects identified by Tenant within one 
hundred eighty ( 180) days after Tenant's opening for business in the Replacement, which items Landlord 
at its sole cost and expense shall be obligated to replace, repair and/or remedy. 

Except with respect to repairs directly resulting from the sole negligence of Tenant, its 
employees, agents, or contractors, during the one (I) year period following the opening of the 
Replacement Premises (the "Warranty Period"), Landlord unconditionally warrants to Tenant the good, 
sound and workmanlike condition of Landlord's Work and Landlord shall make, at its sole cost and 
expense, all necessary repairs and replacements thereto required in order to remedy any defects in 
workmanship, equipment or material therein . The foregoing warranty shall in no manner derogate 
Landlord's obligations with respect to defects as provided in this Section or with respect to Landlord's 
repair of the Premises and the Shopping Center as provided in Section JSA of the Lease. Landlord and 
Tenant acknowledge and agree that Tenant will be responsible for the maintenance of the "tenant 
managed" items. 

2. RELOCATION. 

2.1 Notice of Tender and Target Date . Landlord shall give Tenant written notice of its intent to 
tender possession of the Replacement Premises to Tenant, upon completion of Landlord's Work, not less 
than seven (7) days prior to such tender of possession ("Notice of Tender") . It is presently estimated that 
completion of Landlord's Work in the Replacement Premises will be by May 1, 2006 (the "Target 
Date"), but such date is merely a target date, and Tenant will accept Landlord's tender of possession upon 
completion of Landlord's Work; provided, however, that Tenant may, but will not be required to, accept 
tender of possession prior to the Target Date. Tenant's entry upon the Replacement Premises shall not be 
construed as acceptance of the condition of the Replacement Premises or Landlord ' s Work. 

2.2 Surrender/Relocation. Following the parties agreement that the Replacement Premises are 
ready for Tenant's occupancy, Tenant agrees to close the operation of its business to the public at the 
existing Premises no later than two (2) weeks following the date such agreement is reached (the "Store 
Closure Date"), and within thirty (30) days following the Store Closure Date, Tenant will thereafter 
remove its FF&E that Tenant desires to remove and peacefully vacate and surrender possession of the 
existing Premises in its then "as is" condition, together with all of its right, title and interest in said 
existing Premises, time being of the essence . Any items or property remaining in the existing Premises as 
of the Termination Date will conclusively be deemed to be abandoned by Tenant, and Landlord may 
dispose ofthe same in any manner that Landlord wishes and retain any proceeds of such disposition . 

2 .3 Rent During Closure. Tenant shall be entitled to abatement of Minimum Rent, Percentage Rent 
and/or Additional Rent to the extent and for the period Tenant is reasonably unable to conduct its business 
in the existing Premises and during relocation to the Replacement Premises. 
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HoMEI8wN 
_B_UFFET~ • Bu:(fns,lnc. • 

1460 Buffet Way • EAGAN, MN 55121-1133 

August 23,2005 

Benchmark Main Transit Associates, LLC 
4053 Maple Road, Suite 200 
Amherst, NY 14226 

RE: Landlord: Benchmark Main Transit Associates, LLC 
Tenant: OCB Restaurant Co. 
Lease Dated: 11122/1993 

• (651) 994-8608 

~ 
•Buffet.• 

Premises: Store ID 0138 • Clarence Mall• 4401 Transit Road • Clarence • NY • 14221 

To Whom It May Concern: 

Effective September 24, 2005, OCB Restaurant Co., a Minnesota corporation will be converted into a 
Minnesota limited liability company pursuant to Minnesota Statutes section 302A.681. This conversion 
represents a mere change in corporate form and OCB Restaurant Co. remains, for all legal purposes, the 
same legal entity. The existing ownership, assets/liabilities and rights/obligations of OCB Restaurant Co. 
will be unaffected by the conversion. This change will have no impact on the relationship between the 
Landlord and the Tenant or the Lease. 

Please accept this letter as Tenant's Notice of such conversion. 

Sincerely, 
OCB Restaurant Co. 

Jed D. Larkin, Esq. 
Corporate Counsel 
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ASSIGNMENT AND ASSUMPTION OF LEASES 

THIS AGREEMENT, made as of the ~ day of August, 2007 by and between 
Benchmark Main Transit Associates LLC, having an address of 4053 Maple Road, Amherst, 
New York 14226 ("Assignor"), and Benchmark-Clarence Associates LLC, having as address 
of4053 Maple Road, Amherst, New York 14226 ("Assignee"). 

WITNESSETH: 

WHEREAS, the Assignor is the ground lessee of premises commonly known as Shops at 
Main Transit located in Clarence, New York, as described on Exhibit "A" attached hereto 
(hereinafter referred to as the "Premises") pursuant to that certain Lease Agreement dated 
September 1, 2005 with the Town of Clarence, Erie County, Industrial Development Agency (the 
"IDA") as ground lessee (the "Initial Ground Lease"), a memorandum of which was recorded on 
September 12, 2005 in the Erie County Clerk's Office in Liber 11101 ofDeeds at Page 701; and 

WHEREAS, the Initial Ground Lease is being amended and restated to exclude the 
Premises and, 

WHEREAS, the Assignee will be entering into a ground lease for the Premises with the 
IDA, and. 

WHEREAS, the Premises are subject to leases with the tenants listed on Schedule "A" 
attached hereto; and 

WHEREAS, the parties hereto desire that the leases listed on Schedule "A" (together 
with all amendments and other modifications thereto) (collectively the "Leases) be assigned to 
and be assumed by the Assignee on the terms and conditions hereinafter set forth. 

NOW, THEREFORE, in consideration of the foregoing, and for other good and 
valuable considerations, the receipt and sufficiency of which are hereby mutually acknowledged, 
the parties hereto mutually covenant and agree as follows: 

1. Effective as of the date hereof, the Assignor hereby assigns and transfers to the 
Assignee the Leases and all of the right, title and interest of the Assignor in, to and under the 
Leases, together with the rents, issues and profits due and to become due thereunder from and 
after the date hereof. 

2. As of the date hereof, the Assignee hereby accepts such assignment of the Leases 
and hereby assumes all of the obligations, responsibilities and liabilities arise from and after the 
date hereof. 

3. The Assignee hereby agrees to indemnify and hold the Assignor safe and 
harmless from and against any claims, causes of action, losses, damages, costs or expenses with 
respect to the Leases including, without limitation, attorneys' fees and disbursements, suffered or 
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incurred by, or asserted against, the Assignor by reason of facts or circumstances alleged to have 
occurred from and after the date hereof. 

4. The Assignor hereby agrees to indemnify and hold the Assignee safe and 
harmless from and against any claims, causes of action, losses, damages, costs or expenses with 
respect to the Leases including, without limitation, attorneys' fees and disbursements, suffered or 
incurred by, or asserted against, the Assignee by reason or facts or circumstances alleged to have 
occurred prior to the date hereof. 

5. This Agreement shall be binding upon and inure to the benefit of the parties 
hereto and their respective successors and assigns. 

BALANCE OF PAGE INTENTIONALLY LEFT BLANK 
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IN WITNESS WHEREOF, the parties hereby have duly executed this Agreement as of 
the first date hereinabove written. 

ASSIGNOR: BENCHMARK MAIN TRANSIT ASSOCIATES LLC 

ASSIGNEE: 

STATE OF NEW YORK ) 
SS: 

COUNTY OF ERIE ) 

On the ltfr\ day of August in the ye¥ 2007 before me, the undersigned, a notary public in and for 
said state, personally appeared .sl.LV-tM.. ~· 4y , personally known to me or 
proved to me on the basis of satisfactory evid nee to be the mdiv1dual whose name IS subscnbed to 
the within instrument and acknowledged to me that he executed the same in his capacity, and that 
by his signature on the instrument, the individual or the person upon behalf of which the individual 
acted, executed the instrument. 

STATE OF NEW YORK ) 
• SS: 

COUNTYOF __ £_~_r_l~ __ ~) 

~rct.Ah{~ 
Notary Pubhc 

DEBOAAH M. SUSZ 
NOTARY PUBUC, STAlE OF NEW YORK 

QUALIFIED IN ERIE COUNl'fZc> I I 
My Commission Expirns July 7 ..__. 7 

On the /of'Vt day of August in thQtar 2007 before me, the undersigned, a notary public in and for 
said s:tate, personally appeared - '.tkJ-LQ'I.l'g}Q , personally known to me or proved 
to me on the basis of satisfactory evidence to be the individual whose name is subscribed to the 
within instrument and acknowledged to me that he executed the same in his capacity, and that by his 
signature on the instrument, the individual or the person upon behalf of which the individual acted, 
executed the instrument. 
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·'· BENCHMARK 
MANAGEMENT CORPORAYION 

July 27, 2007 

Blaine Schwartz, Esq. 
Lippes, Mathias, Wexler & Friedman, LLP 
665 Main Street, Suite 300 
Buffalo, NY 14203 

4053 Maple Road 
Suite 200 
Amherst, NY 14226-1 058 
t (716) 833-4986 
f (716) 833-2954 
benchmarl<grp.com 

Re: Shops at Main Transit- Assignment to Benchmark Clarence Associates, LLC 

Dear Blaine: 

I believe aU ofthe leases were assigned to Benchmark Main-Transit Associates, LLC 
when we bought the property. The tenant information is as follows: 

HSBC Building. 4455 Transit Road. Williamsville, NY 14221 

HSBC Bank USA 
Office of General Counsel 
One HSBC Center 
Buffalo, NY 14203 
Attn: Suzanne Murray 
Eastern Hills Branch #CC#611761 
Lease dated: July 11, 1997 

Sarette Services, Inc. 
c/o Ms. Sarah Pittman 
162 Paradise Road 
Williamsville, NY 14221 
Lease dated: June 17, 2005 

The THD Group 
c/o Tim Hortons 
Operated by the TDL Group Corp. 
874 Sinclair Road 
Oakville, ON L6K 2Yl 
Attn: Meredith Michetti 
Lease dated: June 1 6, 2000 

Mary Kay Cosmetics 
c/o Ms. Amy Schule 
74 Misty Lane 
East Amherst, NY I 4051 
Lease dated: November I l, 1996 
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Blaine Schwartz, Esq. 
July 27, 2007 

Stephen G. Demmitt 
Family First Insurance Group 
4455 Transit Road, Suite3-A 
Williamsville, NY 14221 
Lease dated: October 3,.2000 

Mr. Doug Lenz 
Falconeer Technologies, LLC 
4455 Transit Road 
Williamsville, NY 14221 
Lease dated: June 21, 2006 

Mr. David R. Taber 
Presbyterian Homes ofWNY, Inc. 
4455 Transit Road,. Suite 2A 
Williamsville, l\TY 142:2'1 
Lease dated: June B, I 990 

Thomas KKeefe 
4455 Transit Road, Suite 2A 
Williamsville, NY 14221 
Lease dated: October 25, 1996 

Mark G. Farren 
4455 Transit Road 
Williamsville, NY 14221 
Lease dated: March 6, 2000 

First Niagara Bank- 4435 Transit RGacl, Williamsville. NY 
Mr. Robert J. Ganson, CCIM 
Assistant Vice Preside)1t 
First Niagara Bank 
P.O. Box 514 
Lockport, NY 14095 
Lease dated: January 1 I, 2005 

8040 Main Street. Williamsville, NY 14221 

Jill Hofstetter 
Lease Administration 
Office Depot 
2200 Old Gennantown Road 
Delray Beach, FL 33445 
Store #493 
Lease dated: August 14, 1998 
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Strip Plaza- 4401 Transit Road, Williamsville, NY 14221 

Penny Manus 
Property Manager 
Petco 
9125 Rehco Road 
San Diego, CA 92121 
Store # 1863 
Lease dated: June 5, 2006 

Mr. David P. Simons 
Chief Financial Officer 
Dunn Tire, LLC 
3570 Broadway 
Buffalo, NY 14227 
Lease dated: June 16, 1997 

Mr. David J. Shatzel 
4401 Realty, Inc. 
11 04 Elmwood A venue 
Buffalo, NY 14222 
Lease dated: April 28, 1987 

Jennifer Moya 
Lease Administration 
OCB Restaurant Company, LLC 
1460 Buffet Way 
Eagan, MN 55121 
Store #0138 
Lease dated: June 15, 1993 

Joanne Rizzo 
Hair Cuts Too 
4401 Transit Road 
Williamsville, NY 14226 
Lease dated: September 28 , 1983 

Rose M. Parlato 
Espresso Yourself, Inc. 
4401 Transit Road 
Williamsville, NY 14226 
Lease dated: June 6, 2001 
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Bed Bath & Beyond, Inc. 
650 Liberty A venue 
Union, NJ 07083 
Store #1059 
Lease dated: May 20, 2005 

Best Buy Stores, L.P. 
7601 Penn Avenue South 
Richfield, MN 55423 
Lease dated: October 31, 2006 

Barnes & Nobl~ BOciksellers, Inc. 
122 Fifth Avenue 
New York, NY 10011 
Lease dated: November 10, 2006 

8070 Main Street. Williamsville . . NY 14221 

Mr. John Rybak 
Tully~s Clarence, Inc. 
One Technology Place 
East Syracuse, NY 13057 
Lease dated: January 7, 2004 

Should you need anything further, please let me know. 

Sincerely, 

~ilivu\&J_ )tv( 2/d-s. 
Deborah M. Slisz 
Lease Administrator 

dms/ 
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OCB Restaurant Company, LLC 

2338 N. Loop 1604 W., Suite 350 | San Antonio, TX  78248 
 

 
April 8, 2021 
 
      Sent Via FEDEX #7733 8824 9751 
      Email:  mhager@benchmarkgrp.com 
      Email   dslisz@benchmarkgrp.com 
 
BENCHMARK-CLARENCE ASSOCIATES, LLC 
Michelle P. Hager 
Tenant Operations Assistant 
4053 Maple Rd, Suite 200 
Amherst, NY  14226 

 
RE:  Old Country Buffet #0138 – Buffalo, NY 
 Location Address:  4401 Transit Road (the “Premises”) 

 
Dear Landlord, 
 
This letter is to notify Landlord that Tenant has ceased operations and closed its restaurant 
located at the Premises. Effective as of the date of this letter, Tenant hereby surrenders 
possession of the Premises. 
 
We would like to request your assistance on granting vendors access to remove leased 
equipment.  Please advise who would be the contact for coordinating requested access. 
 
Tenant owns certain personal property at the Premises (the “Personal Property”) that was 
not removed.  Any Personal Property owned by Tenant and remaining in the Premises is 
hereby abandoned.  
 
Please note that Tenant is cancelling utility services, insurance and security services related 
to the Premises effective immediately. 
 
The lockbox code is 3339.  The alarm code is 5247.  Any additional keys remain within the 
Premises and Tenant does not intend to re-enter the Premises. The delivery of the keys is not a 
condition to the surrender. 
 
Regards, 
 

 
Martin Cortes 
Chief Financial Officer 
cc:  Deborah Slisz - email 
 

mailto:mhager@benchmarkgrp.com
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