Fill in this information to identify the case:

Debtor 1 OCB Restaurant Company, LLC

Debtor 2 .
(Spouse, if filing) E-Filed on 08/30/2021

Claim # 392

United States Bankruptcy Court for the:  Northern District of Texas, Dallas Division

Case number 21'30726'11

Official Form 410
Proof of Claim 04/19

Read the instructions before filling out this form. This form is for making a claim for payment in a bankruptcy case. Do not use this form to
make arequest for payment of an administrative expense. Make such a request according to 11 U.S.C. § 503.

Filers must leave out or redact information that is entitled to privacy on this form or on any attached documents. Attach redacted copies of any
documents that support the claim, such as promissory notes, purchase orders, invoices, itemized statements of running accounts, contracts, judgments,
mortgages, and security agreements. Do not send original documents; they may be destroyed after scanning. If the documents are not available,
explain in an attachment.

A person who files a fraudulent claim could be fined up to $500,000, imprisoned for up to 5 years, or both. 18 U.S.C. 8§ 152, 157, and 3571.

Fill in all the information about the claim as of the date the case was filed. That date is on the notice of bankruptcy (Form 309) that you received.

Identify the Claim

1. Whois th .
os the current Benchmark-Clarence Associates LLC

creditor? = : - - -
Name of the current creditor (the person or entity to be paid for this claim)
Other names the creditor used with the debtor
2. Has this claim been No

acquired from

someone else? O Yes. From whom?

3. Where should notices Where should notices to the creditor be sent? Where should payments to the creditor be sent? (if
and payments to the different)
creditor be sent? . i
James J. Zawodzinski, Jr., Esq.

Federal Rule of Name Name
Bankruptcy Procedure .
(FRBP) 2002(g) 140 Pearl Street Suite 100
Number Street Number Street
Buffalo NY 14202
City State ZIP Code City State ZIP Code
Contact phone (716) 856'4000 Contact phone

Contact email |ZAWOZI@h0AQSONIrusSs.com  contact email

Uniform claim identifier for electronic payments in chapter 13 (if you use one):

4. Does this claim amend No

one already filed? O vYes. Claim number on court claims registry (if known) Filed on

MM/ DD 1 YYYY

5. Do you know if anyone No
else has filed a proof Q ves

; : - . Who made the earlier filing?
of claim for this claim?

Official Form 410 Proof of Claim page 1



Give Information About the Claim as of the Date the Case Was Filed

6. Do you have any number No

ﬁogtus": to identify the 0 vYes. Last 4 digits of the debtor’s account or any number you use to identify the debtor:

ebtor?

7. How much is the claim? $ 173,732.30 . Does this amount include interest or other charges?
d No

Yes. Attach statement itemizing interest, fees, expenses, or other
charges required by Bankruptcy Rule 3001(c)(2)(A).

8. What is the basis of the Examples: Goods sold, money loaned, lease, services performed, personal injury or wrongful death, or credit card.
claim?
Attach redacted copies of any documents supporting the claim required by Bankruptcy Rule 3001(c).

Limit disclosing information that is entitled to privacy, such as health care information.

Real Estate Lease

9. Is all or part of the claim No
secured? U Yes. The claim is secured by a lien on property.

Nature of property:

U Real estate. If the claim is secured by the debtor’s principal residence, file a Mortgage Proof of Claim
Attachment (Official Form 410-A) with this Proof of Claim.

L Motor vehicle

L Other. Describe:

Basis for perfection:

Attach redacted copies of documents, if any, that show evidence of perfection of a security interest (for
example, a mortgage, lien, certificate of title, financing statement, or other document that shows the lien has
been filed or recorded.)

Value of property:

Amount of the claim that is secured: $

Amount of the claim that is unsecured: $ (The sum of the secured and unsecured
amounts should match the amount in line 7.)

Amount necessary to cure any default as of the date of the petition: $

Annual Interest Rate (when case was filed) %
1 Fixed
O variable
10. Is this claim basedona [ No
lease? _
Yes. Amount necessary to cure any default as of the date of the petition. $ 173,732.30

11. Is this claim subjecttoa [ No
right of setoff?
O ves. Identify the property:

Official Form 410 Proof of Claim page 2



12. Is all or part of the claim
entitled to priority under
11 U.S.C. § 507(a)?

A claim may be partly
priority and partly
nonpriority. For example,
in some categories, the
law limits the amount
entitled to priority.

No

 Yes. Check one: Amount entitled to priority
1 Domestic support obligations (including alimony and child support) under 0.00
11 U.S.C. § 507(a)(1)(A) or (a)(1)(B). $ :
a Up to $3,025* of deposits toward purchase, lease, or rental of property or services for
personal, family, or household use. 11 U.S.C. § 507(a)(7). $ 0.00
Q Wages, salaries, or commissions (up to $13,650*) earned within 180 days before the
bankruptcy petition is filed or the debtor’s business ends, whichever is earlier. $ 0.00
11 U.S.C. § 507(a)(4).
O Taxes or penalties owed to governmental units. 11 U.S.C. § 507(a)(8). $ 0.00
1 contributions to an employee benefit plan. 11 U.S.C. § 507(a)(5). $ 0.00
O other. Specify subsection of 11 U.S.C. § 507(a)(__) that applies. $ 0.00

* Amounts are subject to adjustment on 4/01/22 and every 3 years after that for cases begun on or after the date of adjustment.

Sign Below

The person completing
this proof of claim must
sign and date it.

FRBP 9011(b).

If you file this claim
electronically, FRBP
5005(a)(2) authorizes courts
to establish local rules
specifying what a signature
is.

A person who files a
fraudulent claim could be
fined up to $500,000,
imprisoned forup to 5
years, or both.

18 U.S.C. 88 152, 157, and
3571.

Check the appropriate box:

| am the creditor.
| am the creditor’s attorney or authorized agent.
| am the trustee, or the debtor, or their authorized agent. Bankruptcy Rule 3004.

O0oo

| am a guarantor, surety, endorser, or other codebtor. Bankruptcy Rule 3005.

| understand that an authorized signature on this Proof of Claim serves as an acknowledgment that when calculating the

amount of the claim, the creditor gave the debtor credit for any payments received toward the debt.

I have examined the information in this Proof of Claim and have a reasonable belief that the information is true
and correct.

| declare under penalty of perjury that the foregoing is true and correct.

Executed on date  08/30/2021

MM / DD [/ YYYY

Jeffrey A. Withee

Signature

Print the name of the person who is completing and signing this claim:

Name Jeffrey A. Withee

First name Middle name Last name
Title Vice President of manager, Benchmark Properties Management Corp.
Company Benchmark-Clarence Associates LLC

Identify the corporate servicer as the company if the authorized agent is a servicer.

Address 4053 Maple Road
Number Street
Ambherst NY 14226
City State ZIP Code
Contact phone (716) 833-4986 Email jwithee@benchmarkgrp.com

Official Form 410
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UNITED STATES BANKRUPTCY COURT
NORTHERN DISTRICT OF TEXAS
DALLAS DIVISION

In re: Chapter 11

FRESH ACQUISITIONS, LLC' Case No.: 21-30721
(Jointly Administered)
Debtors.

RIDER TO PROOF OF CLAIM

Benchmark-Clarence Associates LLC (“Landlord”), submits this Proof of Claim
(“Claim”) against OCB Restaurant Company, LLC (the “Debtor”), a debtor under Case No. 21-
30726, jointly administered under Case No. 21-30721, for a claim in an amount not less than
$173,732.30 for past due rents, water bills, insurance, taxes and related fees from December 20,
2019, through April 20, 2021, as a result of the surrender and rejection of a Lease Agreement
dated June 15, 1993 (the “Prime Lease Agreement”), between Clarence Mall Properties
(“Original Landlord”) and Buffets, Inc. (the “Original Tenant”) for a building located at 4401
Transit Road, Clarence, New York 14221 (the “Premises”), as affected by the Letter Agreement
on Lease dated June 16, 1993, between Original Landlord and Original Tenant (the “Letter
Agreement”), as further affected by the Memorandum of Lease dated March 17, 1994, between
Original Landlord and Original Tenant (the “Memorandum” and collectively with the Prime
Lease Agreement, and Letter Agreement, the “Original Lease Documents”).

On July 14, 1994, the Original Tenant assigned its title, rights, and interests in the
Original Lease Documents to OCB Realty Company (the “Assignee’) pursuant to an Assignment
and Assumption of Lease entered into on July 14, 1994 (the “Assignment of Lease”). On July
14, 1994, the Assignee also entered into a Sublease with Debtor (the “Sublease”), as guaranteed
by the Original Tenant on July 14, 1994 (the “Guaranty” and collectively with the Original Lease
Documents, Assignment of Lease, and Sublease, the “Lease”).

The Lease was affected by the First Amendment to Lease entered into on
December 21, 2005, between Benchmark Main-Transit Associates, LLC (“BMTA”) and Debtor
(the “First Amendment”), and on August 9, 2007, BMTA assigned its title, rights, and interests
in the Lease to Landlord pursuant to an Assignment and Assumption of Leases (the “Benchmark
Assignment of Lease”). The Lease was further affected by the Second Amendment to Lease,

! The Debtors in these chapter 11 cases and the last four digits of each Debtors’ taxpayer identification number are
as follows: Alamo Fresh Payroll, LLC (1590); Fresh Acquisitions, LLC (2795); Alamo Ovation, LLC (9002);
Buffets, LLC (2294); Hometown Buffet, Inc. (3002); Tahoe Joe’s Inc. (7129); OCB Restaurant Company, LLC
(7607); OCB Purchasing, Co. (7610); Ryan’s Restaurant Group, LLC (7895); Fire Mountain Restaurants, LLC
(8003); Food Management Partners, Inc. (7374); FMP SA Management Group, LLC (3031); FMP-Fresh Payroll,
LLC (8962); FMP-Ovation Payroll, LLC (1728); and Alamo Buffets Payroll, LLC (0998). The Debtors’ principal
offices are located at 2338 N. Loop 1604 W., Suite 350, San Antonio TX, 78248, United States.



entered into on June 15, 2020, between Landlord and Debtor (the “Second Amendment”).
Pursuant to the terms and conditions of the Lease, on July 28, 2018, Debtor served a written
notice to renew the Lease on the Landlord (“Lease Renewal Notice”) to extend the term of their
Lease until December 31, 2023 (the “Expiration Date”).

On April 8, 2021, Debtor notified Landlord that Debtor has ceased operations and
surrendered possession of the Premises (the “Lease Surrender Letter”), the Debtor subsequently
filed for chapter 11 bankruptcy protection on April 20, 2021 (the “Petition Date”) in the United
States Bankruptcy Court, Northern District of Texas (the “Court”). On April 23, 2021, the Court
entered an order authorizing the rejection of certain leases and authorizing the abandonment of
certain property (the “Order”), pursuant to which, as of the Petition Date, the Lease was
effectively rejected. The following documents are being filed in support of the Claim:

e Exhibit A — Lease Agreement;

e [Exhibit B — Letter Agreement on Lease;

e Exhibit C — Memorandum of Lease;

e Exhibit D — Assignment and Assumption of Lease;

e Exhibit E — Sublease;

e Exhibit F — Guaranty of Lease;

e Exhibit G — First Amendment to Lease;

e Exhibit H — Benchmark Assignment and Assumption of Leases;
e Exhibit I — Second Amendment to Lease;

e FExhibit J — Lease Renewal Notice;

e Exhibit K — Lease Surrender Letter;

e Exhibit L — Order Authorizing Rejection of Lease; and

e Exhibit M — Account Statement in the amount of $173,732.30.

Landlord reserves the right to amend and/or supplement this Claim at any time
and in any manner and/or to file additional proofs of claim for any additional amounts and/or
claims that may be based on information not yet known, or the same or additional documents or
grounds of liability, including, but not limited to, additional administrative expenses arising after
the petition date.

This Claim is filed to protect Landlord from forfeiture of any claim it may have.
Filing of this Claim is not (a) a waiver or release of Landlord’s rights, claims or defenses against
any person, entity or property; (b) a waiver or release of Landlord’s right to have any and all
final orders in any and all non-core matters entered only after de novo review by a United States
District Judge; (c) a consent by Landlord to the jurisdiction of this Court for any purpose other
than with respect to this Claim; (d) an election of remedy; (e) a waiver or release of any rights
which Landlord may have to a jury trial; or (f) a waiver of the right to move to withdraw the
reference with respect to the subject matter of this Claim, any objection thereto or any other
proceedings which may be commenced in these cases against or otherwise involving Landlord,
including without limitation, any adversary proceeding that was or may be commenced by any
party or committee in this case.

001236.00115 Business 21458497v1
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Exhibit “A”



LEASE

BY AND BETWEEN

BUFFETS8, INC., AS TENANT,
AND
CLARENCE.HALL PROPER?IEB, AS LANDLORD
FOR SPACE Iﬁ

CLARENCE MALL
CLARENCE, NEW YORK
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LEASE

This Lease is made and entered into this _ day of ____
19 , by and between CLARENCE MALL PROPERTIES a
New Jersey limited partnership ("Landlord") and BUFFETS, INC., a
Minnesota corporation ("Tenant").

WITNESETH:

1. Premises and Shopping Center. Subject to the terms
and conditions of this Lease, Landlord leases to Tenant and
Tenant leases from Landlord the premises consisting of
approximately ten thousand sixty (10,060) square feet of leasable
area ("Premises"), as cross-hatched on the site plans attached
hereto as Exhibit A, which Premises is part of the shopping
center development known as Clarence Mall located at Transit
Drive and Main Btreet consisting of approximately two hundred
fifty thousand five hundred forty-ome (250,541) square feet of
leasable area, inclusive of the Premises ("Shopping Center"), as
outlined in red on the site plan attached hereto as Exhibit A and
as legally described in Exhibit B attached hereto. In the event
Tenant uses an enclosed garbage area, such area shall not be

considered a portion of the Premises and rent shall not be
payable thereon.

2. Term. This Lease shall be for a term of Fifteen

(15) full Lease Years and any Partial Lease Year commencing
either (i) one hundred fifty (150) days after the last to occur
of: (a) the date Landlord approves Tenant's Plans (as defined
below); (b) the date Landlord tenders possession of the Premises
to Tenant; (c) the date Landlord provides Tenant with a
nondisturbance agreement from the secured party under the
existing first mortgagee or deed of 1 't to the

10pping Center on terms and conditions reasonably satisfactory
to Tenant and such secured party; and (d) the date Tenant obtains
all necessary governmental permits and approvals concerning the
construction and operation of the Premises, or (ii) the day
Tenant opens the Premises for business, whichever comes first
(the "Commencement Date"), and ending Fifteen (15) Lease Years
after the last day of the First Partial Lease Year of the Term
(the "Expiration Date"). Promptly following the Commencement
Date, Landlord and Tenant shall enter into and record a
memorandum of this Lease as set forth in Section 39G of this
lLease. Following lLandlord's approval of Tenant's Plans, Tenant
shall promptly apply for and diligently pursue all necessary
governmental permits and approvals concerning the construction
and operation of the Premises. Notwithstanding anything in this
Lease to the contrary, in the event Tenant has not obtained all
necessary governmental permits and approvals concernir the

construction and or ration of its intended business in the P ey
Premises within one hundred fifty (150) days after Tenant has INIFIALS:
made avplication therefor (the "Permitted riod"), eitl ‘
Landl¢ | or Tenant may terminate th: Leas )y delivery of
written notice to the other party, so long as said notice is

—_—




received by the other party prior to the receipt by Tenant of all
necessary permits and approvals; provided, however, Landlord and
Tenant may mutually agree to extend the Permitted Period if
Tenant is diligently pursuing and cooperating with the
appropriate authorities for said permits and approvals. Tenant
agrees to allow the existing tenant currently occupying the
Premises to continue to occupy the Premises until Tenant obtains
all necessary permits and approvals; provided, however, Landlord

L use its best efforts to tender possession of the Premises
to Tenant within thirty (30) days after the first day of the
month subsequent to the day Tenant receives all necessary
governmental permits and approvals.

Landlord shall give Tenant written notice of its intent
to tender possession of the Premises not less than seven (7) days
prior to such tender of possession ("Notice of Tender"). It is
presently estimated that the Premises will be available by July
1, 1993 (the "Target Date"), but such date is merely a target
date, and Tenant agrees to accept Landlord's tender of possession
when the Premises is available; provided, however, Landlord shall
not tender possession of the Premises prior to such date; further
provided, however, in the event Landlord has not given Notice of
Tender within ninety (90) days after the Target Date, Tenant may
elect to terminate this Lease upon thirty (30) days' written
notice to Landlord,. as long as said notice is received by
Landlord prior to the receipt by Tenant of the Notice of Tender.

Tenant shall have two (2) options (the "Extension :
Option(s)") to renew and extend the Term for two (2) additional
periods of five (5) years each (each, an "Extended Term"). The
Extension Options shall be exercised by Tenant giving Landlord
written notice thereof at least six (6) 1 prior to the end
of the initial Term or previous Extended Term, as the case may
be. During the Extended Term(s), all terms and conditions of
this Lease shall remain in full force and effect except the
Expiration Date shall be appropriately extended and the rent
pursuant to Section 6 of this Lease and the expense limitation
pursuant to Section 9C of this Lease shall be adjusted.

3. Lease Year. "Lease Year" shall mean that portion
of the Lease Term consisting of the period from January 1 through
December 31. Any portion of the Lease Term which is less than a
Lease Year shall be a "Partial Lease Year." The portion of the
Lease Term commencing on the Commencement Date and ending on the
following December 31 shall be the "First Partial Lease Year."




4. d ‘s W . Landlord shall remove from the
Premises all Hazardous Materials, as defined in Section 37 of
this Lease.

Subject to Landlord's repair obligations pursuant to
Section 15A of this Lease, Tenant acknowledges that Tenant is
accepting the Premises in an "as is" condition, with the
exception of Landlord's removal of all Hazardous Materials from
the Premises, and with a further exception that Landlord warrants
the availability to the Premises of sufficient electrical, water,
sewer and natural gas capacities for Tenant's use including the
following: (i) one thousand (1,000) amp electrical service, at
120/208 volts, three (3) phase including distribution panel (ii)
three million (3,000,000) BTUs of natural gas at pressure equal
to at least one-half (1/2) pound, (iii) two (2) inch water supply
line at a pressure equal to at least fifty (50) pounds, (iv) a
single four (4) inch sewer line at a minimum depth of forty-eight
(48) inches. Landlord shall also provide access, within one
hundred (100) feet of the Premises, to sixty (60) Amps of
temporary electrical service at 120/208 volts with the usage
costs to be paid by Tenant. Upon Landlord's Notice of Tender,
Tenant shall take physical possession of the Premises, subject
only to Landlord's removal of Hazardous Materials in accordance
with this Section 4. Within twenty (20) days after the date of
this Lease, Landlord shall deliver to Tenant any plans and space
layouts for the Premises which Landlord may have in its
possession.

5. Tenant's Work. Tenant agrees that upon Landlord
tendering possession of the Premises to Tenant, that Tenant, at
its sole cost and expense, will promptly perf m "1 work within

‘the Pr 1ises required to prepare the same for the conduct of

Tenant's business therein (“"Tenant's Work"). It is understood
and agreed that upon Tenant's or its employees, agents or
contractors entering the Premises prior to the Commencement Date,
for any purpose, including without limitation, the performance of
Tenant's Work, all of the covenants and conditions of this Lease
shall apply to the parties as if the Lease Term had begun at such
time with the exception of those provisions as to Minimum Rent,
Percentage Rent, Additional Rent and any other charges payable by
Tenant, which shall go into effect as of the Commencement Date,
even if Tenant's Work is not completed; provided, however, the
Commencement Date shall be delayed by one (1) day for each day,
if any, that Tenant shall be delayed in the performance or
completion of Tenant's Work by the actions or inactions of
Landlord which directly causes such delay.




4 o

Prior to the commencement of Tenant's Work, or any
alterations or additions in, on or to the Premises, Tenant shall
deliver to Landlord, for its written approval, all drawings,
plans and specifications for Tenant's Work or any addition or
alteration (collectively referred to as "Plans"), which written
approval shall not be unreasonably withheld or unduly delayed.
The Plans shall be deemed approved if Landlord has not objected
thereto in writing within thirty (30) days after Tenant's
submission of the Plans to Landlord. All of Tenant's Work or any
addition or alteration to the Premises shall conform to the

approved Plans and any changes thereto approved in writing by
Landlord.

Tenant's Work, any alteration or addition, together
with all repairs required to be made by Tenant pursuant to this
Lease, shall be made in a good and workmanlike manner and shall
comply with all applicable federal, state and local codes and
ordinances. Tenant shall obtain all necessary permits from the
appropriate governmental authorities. In the event a lien is
filed against the Premises or Shopping Center by reason of
Tenant's Work or any alteration, addition or repair to the
Premises made by or at the order of Tenant, Tenant shall cause
such lien to be discharged within thirty (30) days after the date
Tenant receives notice of such lien except that Tenant shall be
allowed to contest such lien; provided, however, Tenant shall
cause such lien to be bonded within thirty (30) days after Tenant
receives notice that such lien is filed and Tenant hereby agrees
to hold Landlord harmless from and against any and all claims and
demands by contractors or other third parties against the
Premises or Shopping Center relating to or arising out of such
work, alteration, addition or repair. In the event Tenant does
not discharge or cause to be bonded, such lien wi "~ in thirty (30)
days after 9 1iant receives notice of such lien, Landlord may, at

its option, discharge such lien and Tenant shall reimburse
Landlord therefor upon demand.

Tenant's Work and any alteration, addition or
improvement to the Premises (except stock in trade, movable
furniture, equipment and trade fixtures) shall become part of the
realty and belong to Landlord at the Expiration Date. Any
damages caused by the removal of any trade fixture shall be
immediately repaired by Tenant at its sole cost and expense.

Tenant shall use reasonable efforts not to
substantially disrupt other tenants in the Shopping Center during
the completion of Tenant's Work. Further, Tenant agrees to limit
its contractors' use of the Common Areas (as defined below) to
the "staging Area™ as outlined in green on Exhibit A and any
other parts of the Common Areas reasonably required to bring
utilities to the Premises. '
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As part of Tenant's Work, Tenant shall, at Tenant's sole
cost and expense including all of Tenant's profesasional fees and

builaing permit fees, construct an addition to be of

approximately fifteen hundred (1,500) additional square feeat of
leasable area ("Tenant's Expansion Area') to the Premisas
tendered by Landlord to Tenant which consists of approximately
eight thousand five hundred sixty (8,560) square feet of leasable
area. Tenant's addition shall be compatible with the current
architectural design of the 8hopping Center. Tenant's Expansion
Area is cross-hatched in blue on the site plans attached hereto
as Exhibit A. For all purposes set forth in this Lease, the
Tenant's Expansion Area and the improvements from time to time
constructed thereon shall at all times be included within the
"pPramiges'" as such term is defined and used in this Lease:;
provided, however, in no event shall Tenant pay Minimum Rent or
Additional Rent, except Tenant shall pay Taxes pursuant to
Section 8 of this Lease, on Tenant's Expansion Area on more than
eight thousand five hundred sixty (8,560) square feet of
leaseable area in the Premisaes.

6. Rent.

A. Minimum Rent. Tenant agrees to pay to Landlord,
without demand, a guaranteed rental ("Minimum Rent") equal to the
following amounts per annum (based on eight thousand five hundred
sixty (8,560) square feet of the Premises):

First Partial Lease Year and Lease Years

1 through 5: . . . . . . . . . . $§ 64,200.00
Lease Years 6 through 10: . . . . . $ 68,480.00
Lease Years 11 through 15: . . . $ 72,760.00
First Extension (Lease Years 16 through

20) . . L] . . . . . e 0 . o . . . . (] .$77,04°-°°
Second Extension (Lease Years 21 through
25)% ¢« « 4 o o o e o s 4 e « o e s 4 « . § 81,320.00

payable in equal monthly installments of one-twelfth of the
Minimum Rent each, on or before the first day of each month in
advance to Landlord at c/o Brookhill Management Corp., 10 East
53rd Street, New York, NY 10022, or at such other place as
Landlord may from time to time designate in writing, without
deductions or setoff whatsoever, except as provided in this
Lease. For Partial Lease Years or partial lease months, Minimum
Rent shall be prorated as provided in Section 6D of this Lease.
Minimum Rent shall be adjusted based on the actual leasable area
of the Premises, with any such change being effective the first
day of the first calendar month following the date of such
change; provided, however, in no event shall the total Minimum
Rent for any period of the Term be more than the amounts set
forth above, resp :tively (which ¢_: based on eight thousand five

hundred sixty (8,560) square feet of leasable area of the
Premises only).




B.

Percentage Rent.

In addition to the Minimum Rent

provided for in Section 6A of this Lease, Tenant agrees to pay
percentage rent ("Percentage Rent") to Landlord in an amount
equal to three percent (3%) of Groass Sales (as defined below) for
a particular Lease Year in excess of the following amounts per

Lease Year:

First Partial Lease Year and Lease Years

1 through 5§ « e s v e e e e
Leagse Years 6 through 10 « e e e
Lease Years 11 through 15 . . . . . . .
First Extension (Lease Years 16 through

20) . L] . L) L) . -« L] . - . - L] .
Second Extension (Lease Years 21 through

$ 2,400,000.00
$ 2,600,000.00
$ 2,800,000.00

« « +« + $ 3,000,000.00

25) .

e o e 4 4 4 e« s e e v s e s s . $ 3,200,000.00

For Partial Lease Years or partial lease months, Percentage Rent
shall be prorated as provided in Section 6D of this Lease.
Tenant shall receive a credit (“Sshopping Center Expense Credit")
against Percentage Rent payable by Tenant during the Lease Year
or Partial Lease Year for Tenant's Shopping Center Expense paid
in excess of the amounts set forth in Bection 9C.

The term "Gross Sales" means the gross amount received
by Tenant from all orders placed and filled, and all sales and
services made or rendered, in or from the Premises, whether for

cash or credit.

(a)

(b)

(c)

(d)
(e)

(£)

(9)
(h)

(1)

Gross Sales shall not include:

Receipts from vending machines, coin-operated
amusement devices and pay telephones.

Receipts from the sale of gift certificates until
such are redeemed.

Any meal or discounted sale to an employee of
Tenant.

Any refund which is made to any customer.

Any sales tax or other payment required by
governmental law or regulation.

Receipts from orders placed at the Premises, but
filled elsewhere.

Bad debts and "nonsufficient funds" checks.

Sales of fixtures or equipment not in the ordinary
course of business.

Any charge paid by Tenant as a finance charge for

credit card services. .
" |
|
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‘Percentage Rent shall be due and payable annually
within forty-five (45) days after the end of the applicable Lease
Year. Concurrently with the payment of Percentage Rent, Tenant
shall deliver a report of its Gross Sales for the applicable
Lease Year. Sald report shall be certified by an authorized
officer of Tenant and kept in accordance with Tenant's usual
accounting practices. Said report and all other financial
information that Tenant gives to Landlord (including with regard
to Tenant's Gross Sales) shall be confidential, and Landlord
shall not disclose said report or any other such financial
information of Tenant (except to any of Landlord's mortgagees
with respect to the Shopping Center or to any potential
purchasers of the Shopping Center) without, in each instance,
Tenant's prior written consent. Should Landlord require an audit
of Tenant's records of Gross Sales pertaining to the Premises,
Tenant agrees to make available to Landlord, at Tenant's
corporate offices, all of Tenant's books and records necessary to
accomplish said audit. Landlord's right to audit such records
shall be limited to the current Lease Year and the two (2) Lease
Years immediately preceding the current Lease Year, and such
right may be exercised by Landlord only one time in any
consecutive twelve (12) month period. Tenant shall be allowed
reasonable time to collect records and prepare for an audit.

C. Additional Rent. Tenant shall pay to Landlord as
"Additional Rent" during the Term of this Lease or any extension
thereof, Tenant's Tax Expense (as defined below) and Tenant's
Shopping Center Expense (as defined below). Tenant shall pay all
suns required to be paid as Additional Rent directly to Landlord
at the place where the Minimum Rent is payable, without deduction
or setoff except as provided in this Lease.

“Tenant's Proportionate Share" as referred to in this
Lease shall be a fraction, the 1 ator of which 1all be eight
‘thousand five hundred sixty (8,%60), (the gross leasable area of
the Premises less Tenant's Expansion Area) and the denominator of
which is the gross leasable area of the Shopping Center (which as
of the date of this Lease is two hundred fifty thousand five
hundred forty-one (250,541) square feet). Additional Rent shall
be adjusted based on the actual leasable area of both the
Premises and the Shopping Center, with any such change being
effective as of the first day of the first calendar month
following the date of such change; provided, however, in no event
shall the leasable area of the Premises for purposes of this
calculation be more than eight thousand five hundred sixty
(8,560) square feet. Leasable area shall be computed by
measuring from the outside face of corridor walls to the outside
face of exterior walls and from the center line to center line of
demising walls. No deduction or exclusion shall be made in the
conputation of leasal i 22a by rez »m of interior partitions or
other interior cor :ruction or equipment. Notwithstanding
anything in this Lease to the contrary, "Tenant's Proportionate
Share'" referred to in this Lease as it relates to Tenant's Tax f{qu
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Expense shall be a fraction, the numerator of which shall be ten
thousand sixty (10,060) sguare feet, (the gross leasable area of
the Premises including Tenant's Expansion Area) and the
denominator of which is the gross leasable area of the Shopping
Center (which as of the date of this Lease is two hundred fifty
thousand five hundred forty-one (250,541) square feet).

D. Proration. Whenever in this Lease payments of
inimum Rent, Percentage Rent or Additional Rent, or any

limitation thereon (the "Prorated Sum") are to be prorated, for a
Partial Lease Year the Prorated Sum shall be prorated at a rate
of one-twelfth of the yearly sum scheduled for that Partial Lease
Year for each month, and for a partial lease month the Prorated
Sum shall be prorated at a rate of one-thirtieth of the monthly
Prorated Sum, as defined above, for each day, and shall be
payable, in advance, on the first day of the partial lease month.

7. Fajilure to do Business. Subject to applicable laws
and ordinances, from and after the date Tenant initially opens
for business in the Premises, Tenant agrees to conduct its
business in and operate one hundred percent (100%) of the
Premises during the entire term of the Lease and any extension
thereof on all days, except Christmas Eve and Christmas Day and
due to inclement weather, during at least the following hours:
11:00 A.M. to 3:30 P.M, and 4:00 P.M. to 8:00 P.M. Tenant may
extend such hours at its option and in such event shall not be
responsible for the cost of any excess services during such
extended hours except through Tenant's Shopping Center Expense.

8. Taxes.

A. Definition. The term "Taxes" as used herein shall
include, to the extent due and payable during the Term of this
Lease to any lawful taxing authority, real estate taxes,
assessments (special or otherwise), interest on installment
‘'payments of Taxes and any other federal, state or local
governmental tax or charge now or hereafter levied or assessed
against the Shopping Center (but not including any franchise tax
or any other taxes measured by Landlord's income or profits from
the Shopping Center or the operation thereof, unless the same are
imposed in lieu of real estate taxes or assessments, or any
penalties for delinquent payments and not including any initial
special assessments levied in connection with the original
construction or any expansion of the Shopping Center). Taxes
shall also mean any personal property taxes imposed upon the
equipment of Landlord or machinery of Landlord located at and
used in the operation or maintenance of the Shopping Center, and
all costs and fees, including reasonable attorneys' and
appraisers' fees incurred by Landlord in reasonably contesting
Taxes and reasonably negotiating with public authorities as to
the same. In rent that 7 Ta: 3 may, at the option of the
taxpayer, be ~ _.1 installments, such Taxes shall be deemed
paid in installments over the maximum period permitted by the
taxing authority assuming no additional costs or penalties are Jﬁaﬁg
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incurred and without being in default for non-payment of Taxes,
and Taxes shall include only those installments payable with
respect to the Term of this Lease. In this connection, to the
best c¢cf Landlord's knowledge, Landlord warrants and represents to
Tenant that neither the Shopping Center nor the Premises are
presently subject to any special assessments, and Landlord has
not received any notice from the appropriate authorities of any
special assessments contemplated to come into effect against the
Shopping Center or Premises during the Term of this Lease.

B. Payment. Tenant agrees to pay to Landlord, as
Additional Rent as provided in Section 6C of this Lease, Tenant's
pro rata share of Taxes which are due and payable during the term
of this Lease or any extension thereof ("Tenant's Tax Expense").
Tenant's Tax Expense shall be determined by multiplying the Taxes
by Tenant's Proportionate Share. Landlord's current estimate of
Tenant's Tax Expense for the First Partial Lease Year, to be paid

on a monthly basis, shall be the annual rate of $1.03 per sguare
foot of leasable area in the Premises.

Upon receipt of a Tax bill attributable to any calendar
year during the term hereof, Landlord shall promptly furnish to
Tenant a copy of such Tax bill and a written statement of the
actual amount of Tenant's Tax Expense concerning such bill and
Tenant shall pay such amount to Landlord within thirty (30) days
prior to required payment to the taxing authority. A copy of the
Tax bills submitted by Landlord to Tenant shall at all times be
sufficient evidence of the amount of Taxes assessed against the
property to which such bill relates.

If required in writing by a ground lessor or the holder
of a mortgage on the Premises, Tenant shall pay Tenant's Tax
Expense in monthly installments in advance on or before the first
day of each calendar month in e N bly st by
Landlord at the commencement or each Lease Year ("Estimated
Monthly Tax Expense Payment"). Upon receipt of a Tax bill
attributable to any calendar year during the term hereof,
Landlord shall promptly furnish to Tenant a copy of such Tax bill
and a written statement of the actual cost of Tenant's Tax
Expense concerning such bill. Within thirty (30) days after the
rendition of such Tax bill and statement, Tenant shall pay to
Landlord any deficiency shown on the Tax bill for the prior Lease
Year. If the statement indicates an overpayment by Tenant, then
the amount so overpaid shall be paid to Tenant at the time of
delivery to Tenant of the Tax bill. If the Tax bill is rendered
after the commencement of the lLease Year and there has been an
increase in the Estimated Monthly Tax Expense Payment for the
current Lease Year, any deficiency in the payments already made
by Tenant for the current lLease Year prior to the receipt of the
Tax bill shall be paid by Tenant with the first Estimated Monthly
Tax Expense Payment becoming due after the receipt of the Tax
bill. If there is a decrease in the Estimated Monthly Tax
Expense Payment for the current Lease Year, as shown on the Tax ﬂﬁ.%g
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bill, then any overpayment made by the Tenant for the current
year prior to the receipt of the Tax bill shall be credited to
Tenant at the time of delivery of the Tax bill. For Partial
Lease Years or partial lease months, Tenant's Tax Expenseé shall
be prorated as provided in Section 6D of this Lease. Tenant
agrees to pay before delinquency any taxes levied or assessed
upon Tenant's personal property located in the Premises.

Landlord agrees to monitor the Taxes paid with respect
to the Shopping Center through the consultation of outside
professionals and, based on the consultation of its outside
professionals, Landlord shall make a tax appeal at the time
Landlord deems appropriate and advisable to make such an appeal.

9. Operating Expenses.

A. Definition. The term "Operating Expenses" as used
herein shall mean all costs and expenses paid or incurred by
Landlord in operating, cleaning, equipping, protecting, lighting,
heating, air conditioning, insuring, repairing and maintaining
the Shopping Center and other costs paid or incurred by Landlord
reasonably related to the operation of the Shopping Center.
Operating Expenses shall include, but not be limited to:
illumination and maintenance of pylon or Shopping Center
directional signs within the Shopping Center; utilities;
supplies; janitorial services; total employee compensation and
benefits, including worker's compensation insurance for employees
of Landlord devoted to the care of the Common Areas; garbage,
snow and ice removal; insurance, including rent insurance and any
other insurance required pursuant to Section 17B of this Lease or
any mortgage or ground lease; maintenance and repairs, including
those to any utility, security or lighting system located within
or on the Shopping Center; landscaping; painting; 11ghting;
amortlzatlon of equipment used in operation and maintenai

wopping Center; a ization of capital expenditures wnich
as or the date incurred were reasonably intended and expected by
Landlord to reduce the Operating Expenses of the Shopping Center;
repairing, sealing and striping of parking lots and other areas;
installation and operation of loudspeaker system and music
program services; maintenance and repair of sprinkler systems;-
and, an amount equal to fifteen percent (15%) of the aggregate of
the above expenses, except insurance, to cover administration,
management, bookkeeping and accounting. Provided, however,
notwithstanding anything in this Lease to the contrary, Operating
Expenses shall not include: any costs properly classifiable as
capital costs, or any amortization thereof, except the
amortization of any capital improvements made to the Shopping
Center which as of the date incurred were reasonably intended and
expected by Landlord to reduce Operating Expenses: costs incurred
in connection with the original construction or e _ansion of the
Shopplng Center, including any interest or payments on any
financing; cost of correcting defects in the initial design or
construction of the Shopping Center or expansion; any costs or f{’fﬁ _
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expenses incurred by Landlord in bringing the Shopping Center, or
any portion thereof, into compliance with any applicable federal,
state or local statutes, codes, ordinances or rules; costs
relating to the restoration and/or repair obligations of Landlord
with respect to the Shopping Center or the Premises pursuant to
Section 24 and/or Section 25 of this Lease; reserves for
anticipated future expenses; legal and other fees; leasing

ct missions; advertising expenses; any items for which Landlord
is reimbursed by insurance; any bad debt loss, rent loss or
reserves for bad debts or rent loss; the cost of providing
improvements within the Shopping Center of any other tenants; all
interest or penalties incurred as a result of Landlord's failure
to pay any bill as it shall become due; the cost of leasing
anything other than items whose purchase price would be included
in reimbursable expenses hereunder; any cost related to the
operation of Landlord as an entity rather than the operating of
the Shopping Center, including the cost and formation of the
entity, internal accounting, legal matters, preparation of tax
returns, etc.; the cost of garbage removal and maintenance and
repair of common garbage areas if Tenant has an exclusive and
enclosed garbage area which it maintains and repairs pursuant to
Section 15B; the cost of any utility, maintenance, service or
repair provided to any other premises in the Shopping Center; any
Operating Expense incurred by Landlord with respect to other
premises in the Shopping Center occupied or occupiable by other
tenants of the Shopping Center.

B. Payment. Tenant agrees to pay to Landlord, as
Additional Rent as provided in Section 6C of this Lease, Tenant's
pro rata share of Operating Expenses incurred by Landlord during
and for each Lease Year of the term of this Lease or any
extension thereof ("Tenant's Shopping Center Expense"). Tenant's
Shopping Center Expense shall be determined by multlplying
‘Operating Expenses ! Tel '8 Prc tior t L

Tenant's Shopping Center Expense shall be paid in
monthly installments in advance on or before the first day of
each calendar month in an amount reasonably estimated by Landlord
at the commencement of each Lease Year ("Estimated Monthly
Shopping Center Expense Payment"), which for the First Partial
Lease Year the annual rate shall be $0.92 per square foot of
leasable area in the Premises. For Partial Lease Years or .
partial lease months, Tenant's Shopping Center Expense shall be
prorated as provided in Section 6D of this Lease. Within ninety
(90) days after the end of each Lease Year, Landlord shall
furnish Tenant with a detailed statement prepared according to
generally accepted commercial shopping center standards and which
will itemize the various components and amounts of the Operating

Expenses and specify the actual amount of Tenant's Shopping

Center Ex} 18e for such period, the aggregate Estimated Monthly
Shopping Center Expense Payments made by Tenant for such period,
the deficiency or overage from such payments and the amount of
Tenant's Estimated Monthly Shopping Center Expense Payment for [~ ~

WA
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the then current Lease Year. Within thirty (30) days after the
rendition of such statement by Landlord, Tenant shall pay to
Landlord any deficiency shown on the statement for the prior
Lease Year. If the statement indicates an overpayment by Tenant,
then the amount so overpaid shall be paid to Tenant at the time
of delivery to Tenant of the written statement of actual
Operating Expenses. If the statement is rendered after the
commencement of the Lease Year and there has been an increase in
the Estimated Monthly Shopping Center Expense Payment for the
current Lease Year, any deficiency in the payments already made
by Tenant for the current Lease Year prior to the receipt of the
statement shall be paid by Tenant with the first Estimated
Monthly Shopping Center Expense Payment becoming due after the
receipt of the statement. If there is a decrease in the
Estimated Monthly Shopping Center Expense Payment for the current
Lease Year, as shown on the statement, then any overpayment made
by the Tenant for the current year prior to the receipt of the
statement shall be paid to Tenant at the time of delivery of the
written statement of actual Operating Expenses. Landlord shall
use reasonable efforts to minimize Operating Expenses while at
all times operating the Shopping Center in a first class manner.

C. Limitation. Tenant shall receive a credit
("s8hopping Center Expense Credit") against Percentage Rent
payable by Tenant during the Lease Year or Partial Lease Year for
Tenant's shopping Center Expense paid in excess of the following
sums in any lLease Year or Partial Lease Year:

First Partial Lease Year and Lease
Years 1 through 5: . . . . . . $§ 8,132.00
Leagse Years 6 through 10: . . . . $ 10,272.00
Lease Years 11 through 15: . . . . . . . . § 12,412.00
First Extension (Lease Years 16
through 20): . « « + « ¢« « ¢« + & $
£ ond Extension (1 ise Years 21
through 25): . . . . . . . . 8

14,552.00

16,692.00

Tenant shall d4educt the Shopping Center Expense Credit
from Percentage Rent payable hereunder.

For Partial Lease Years or partial lease months, these
limitations and the Percentage Rent credit should be prorated as
provided in Section 6D of this Lease.

10. Disputes. Any statement rendered by Landlord to
Tenant for Tenant's Tax Expense and Tenant's Shopping Center
Expense as respectively described in Sections 8 and 9 of this
Lease shall be conclusive and binding on Tenant and deemed
accepted by Tenant unless within nine (9) months after the
receipt of such statement Tenant shall notify | ndlord in writi
of the iten it disputes ("Notice of Dispute"); provided,
however, such acceptance shall relate only to the calculations
contained in said statements and shall not in any way derogate

Y
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Tenant's right to challenge such statements on the basis of a
contravention with the terms of this Lease reflected in such
statements. If the dispute is not amicably settled between
Landlord and Tenant within sixty (60) days after Landlord's
receipt of the Notice of Dispute, either party may refer the
disputed items to a reputable firm of independent certified
public accountants, selected by Landlord and approved by Tenant,
for a decision, and the decision of such firm shall be conclusive
and binding upon Landlord and Tenant. The expenses involved in
such determination shall be borne by the party against whom a
decision is rendered by such accountants, provided that if more
than one item is disputed and the decision shall be against both
parties, then the expenses shall be apportioned according to the
monetary value of the items decided against each party. If the
dispute on any items shall be determined in Tenant's favor the
amount of Tenant's overpayment shall be immediately refunded to
Tenant. If the dispute on any items shall be determined in
Landlord's favor, the amount of Tenant's underpayment shall
immediately be paid by Tenant to Landlord. Tenant may request
copies of invoices and audit and review the books and records of
Landlord kept in connection with the Taxes and Operating
Expenses, and Landlord agrees to make such invoices, books and
records available to Tenant upon thirty (30) days notice. If any
such audit shows that Tenant's Shopping Center Expense or
Tenant's Tax Expense has been overstated by more than three
percent (3%), Landlord shall immediately pay to Tenant the
reasonable cost of such audit together with the total amount of
such overstatement. Tenant's right to audit shall be limited to
the current Lease Year and the two (2) Lease Years immediately
preceding the current Lease Year. Such right shall only be
exercised once in any consecutive twelve (12) month period.

11. Utilitjes. All utilities, including without
limitation, gas, water, telephone, and electri¢ "y s "1
_rovi¢ 1 to the Premis : by either Landlt 1 or the direct third
party providers of such services. The cost of utilities which
are not separately metered to the Premises shall constitute
Operating Expenses. The cost of utilities which are separately
metered to the Premises shall be paid by Tenant directly to the
provider of such services on or before their due date, and Tenant
agrees to protect and save Landlord harmless against any claim
therefor. If utilities are submetered, in no event shall Tenant
be required to pay a rate for any utility service to the Premises
that is greater than the market rate charged by the direct third
party provider of such utility service.

Tenant, at its cost, shall make all appropriate
applications to the providers of all utilities at such times as
shall be necessary to insure utilities being available at the
Premises no later than the Commencement Date of this Lease and by
such date shall pay all required deposits and connection fees.
Tenant shall operate its heating and/or air conditioning in the
Premises in accordance with the federal and state regulations for...._.._. |

It}??%s-

L]

-13-




temperature control during the hours that Tenant is open for
business in such a manner as to maintain an adequate and
comfortable temperature within the Premises.

In the event any utility supplied to the Premises by
Landlord is interrupted for more than forty-eight (48) hours and
Tenant is reasonably unable to conduct its business in all or a
part of the Premises as a result thereof, Tenant shall be
entitled to abatément of Minimum Rent, Percentage Rent and/or
Additional Rent to the extent and for the period Tenant is unable
to conduct its business in the Premises. To the extent that any
such utility is interrupted for any reason beyond Landlord's
control, Tenant shall only be entitled to such abatement to the
extent that Tenant does not have insurance proceeds available to
cover such rental payments and to the extent that Tenant is not
entitled to reimbursement for such rental payments from any
utility company. This paragraph shall not apply to utilities

supplied directly to the Premises by third party utility
providers.

12. Advertising and Promotion. If Landlord forms a
merchants association or promotion fund, Tenant shall become a
member thereof; provided, however, in no event shall Tenant be
required to: (i) participate in any joint advertising or
promotional event; (ii) pay more than ten cents ($.10) per square
foot of leasable area of the Premises during any Lease Year of
the Term or any extension thereof as a contribution to any
merchants association or promotion fund concerning the Shopping
Center; or (iii) contribute to any such merchant's association or
promotional fund if less than one hundred percent (100%) of the
other tenants of the Shopping Center also contribute to such
merchant'!s association or promotional fund, as the case may be.

13. Use of Commor *—--- Tenant and its '
employ s, custor and invicees shall have the reasonable

nonexclusive right in common with Landlord and all others to whom
Landlord has or may hereafter grant rights, to use such
sidewalks, roadways, public and common washrooms, corridors,
parking facilities and other common areas and facilities as may
from time to time exist and be generally available to all
occupants of the Shopping Center (the "Common Areas"). Landlord
shall at all times have full control, management and direction of
the Common Areas and shall operate, maintain and repair the same
in accordance with all applicable federal, state and local
statutes, codes, ordinances or rules, and in any event in such a
manner as Landlord in its reasonable discretion as the operator
of a first class shopping center shall determine. Landlord
reserves the right, at any time, to reasonably reduce, increase
or otherwise change the size, number, location, layout and nature
of the Common Areas and to change t} 1 1e, number or ¢ :igr tion
by which the Shopping Center is commonly known; provided,
however, that no such action by Landlord shall materially impair
access to the Premises from Transit Road and Main Streat,
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materially reduce visibility of the Premises or its signs from
Transit Road, make the Premises less attractive or interfere in
any way with Tenant's business in the Premises, cause additional
structures to be constructed on top of the Premises, cause the
relocation of the Premises, or reduce the parking immediately
adjacent to the Premises (which is outlined in purple on
Exhibit A, contains at least one hundred twenty (120) parking
spaces and is referred to in this Lease and on Exhibit A as the
"No Build Area") or the parking ratio of the Shopping Center
below a ratio of the greater of five (5) parking spaces per one
thousand (1,000) square feet of leasable area in the Shopping
Center, or the minimum parking ratio required for the Shopping
Center under any applicable governmental law, ordinance or

rule (the “Required Parking Ratio"). Landlord represents and
warrants that (i) the No Build Area shall, at all times during
the Term or any Extended Terms of this Lease, contain at least
one hundred twenty (120) parking spaces; (ii) no structure or
building shall be constructed within the No Build Area outlined
in purple on Exhibit A and (iii) for the remainder of the Term
and any extension thereof, such area shall only be used and
maintained for the purpose of a parking lot. With the exception
of the buildings existing in the Sshopping Center as of the date
of this Lease, Landlord shall not construct any other building or
structure within the shopping Center except within the areas
designated as Out Parcel No. 1, Out Parcel No. 2, Future
Development "A" and Future Development "B" on Exhibit A;
provided, however, any building or structure constructed in the
area designated as Out Parcel No. 1 shall not exceed eighteen
feet (18') in height and shall not contain a building footprint
in excess of four thousand (4,000) square feet; further
provided, that any building or structure constructed in the area
designated as Out Parcel No. 2 shall not exceed twenty feet
(20') in height and shall not contain a building footprint in
aexcess of nine thousand gone hundred (9,100) square feet.

14. Permitted Use; Exclusive Right.
A. enant's Use the i . The Premises shall

be used as a sit-down buffet-style restaurant which may, at the
option of Tenant and subject to applicable laws and governmental
regulation, serve alcochol. Tenant shall not do or permit
anything to be done on, in or about the Premises or Shopping
Center which in any way will obstruct or interfere with the
rights of any other tenant or subtenant of the Shopping Center or
use the Premises for any unlawful or improper purpose; provided,
however, that Tenant shall not be in violation of this provision
so long as it is using the Premises consistently with the above
stated use clause. Tenant shall not commit waste upon the
Premises and Tenant shall not do any act upon the Premises or
make any use thereof which may make void or voidable any
insurance on the Premises or Shopping Center and in the event any
act upon the Premises or Shopping Center by Tenant or any use
thereof by Tenant, including any unauthorized vacancy thereof, - e
Iiﬁ??é}~
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results in an increase or extra premium payable for insurance on
the Premises or Shopping Center, said increase or extra premium
shall be paid by Tenant upon demand by Landlord; provided,
hovever, that Tenant's use of the Premises in accordance with the
above stated use clause shall not trigger this provision. Tenant
shall conduct its business from the Premises under its trade
name, "0ld Country Buffet" or any other name used by a majority
of Tenant's restaurants in the State of New York.

B. Tenant's Exclusive Right. Tenant shall have the
exclusive right to operate a sit-down buffet-style restaurant or
cafeteria in the Shopping Center. Landlord covenants and agrees
not to lease any space in the Shopping Center to (i) any other
tenant whose primary business conducted in such space is the
operation of a sit-down buffet-style restaurant or cafeteria, or
(ii) any restaurant greater than four thousand (4,000) sguare
feet or serving alcohol in Out Parcel No. 1 shown on Exhibit A,
nor shall Landlord permit or consent, either explicitly or
implicitly, to the operation of a sit-down buffet-style
restaurant or cafeteria in the Shopping Center or to any
restaurant greater than four thousand (4,000) square feet or
serving alcohol in Out Parcel No. 1 shown on Exhibit A;
provided, however, that this exclusive shall not apply to the
following tenants of the 8hopping Center: Hills Department
Btore, Burlington Coat Factory and S8ilo, each of whose current
leases does not prohibit them from operating a buffet-style
restaurant or cafeteria; further provided that Landlord agrees
not to enter into any new sShopping Center leases without
including a provision which would prevent said tenants from
operating a buffet-style restaurant or cafeteria at the 8hopping
Center. If requested by Tenant, Landlord shall provide for the
recording of a memorandum of this Lease which will include the
exclusive right to operate a sit-down buffet-style restaurant or
cafeteria as granted by this Section 14B. If at any time dur’

t}! Term ¢ this Lease Landlord shall be in violation of the
provisions of this Section 14B, in addition to its other remedies
available at law or in equity, Tenant, at its option exercised by
delivering written notice to Landlord, shall be entitled to
abatement of Minimum Rent, Percentage Rent and Additional Rent
during such violation, and in lieu thereof Tenant shall pay to
Landlord monthly as a gross rental for the Premises three percent
(3%) of any Gross Sales during the period of violation.

15. aintenanc d. airs o hoppi Center an
Prenmises.

A. Landlord's Repair. Except as required to be
performed by Tenant pursuant to Section 15B of this Lease,
Landlord shall keep and maintain in good order, condition and
repair all portions of the Shopping Center and Premises,
including, without limitation the foundation, exterior walls,
roof, slab floor, footings and all mechanical, electrical and
utility systems located inside or outside the Premises which d
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(ii) its standard sign on any communal Shopping Center pylon with
letters of no more than twenty-four (24") inches in height. 1In
addition, Tenant may hang "coming soon" banners thirty (30) days
prior to opening for business and "now open" banners thirty (30)

days after opening for business on the front and sides of the
Premises.

17. Insurance.

A, Tepnant's Insurance. Tenant agrees to purchase, in
advance, and to carry in full force and effect during the Term of
this Lease and any extension thereof, at its sole expense, the
following insurance:

(i) Property insurance against loss by fire and other
hazards covered by the so-called "all-risk" form
of policy in an amount equal to the full
replacement value of the storefront, Tenant's
Work, alterations and improvements made by Tenant
to the Premises and the equipment, stock in trade,
fixtures, furnishings and other personal property

located, leased or stored by it within the
Premises. ' )

(ii) Commercial general liability insurance (on an
Insurance Services Office form or equivalent)
covering all acts of Tenant, its employees,
agents, representatives and guests on or about the
Premises, in a combined single limit amount of not
less than Three Million and No/100
Dollars ($3,000,000.00), and providing coverage on
an "occurrence!" rather than a "claims made" basis,
which policy shall include, but not be limited to,
coverage for Bodily Injury, Property I' age,
Personal Liability and Contractual Liability
(applying to this Lease).

Tenant may self insure with respect to plate glass. Where
applicable, Tenant may maintain reasonable deductibles on the
insurance required by this Section 17A. All of Tenant's
insurance (except with respect to Tenant's equipment, stock in
trade, fixture and furnishings and other personal property) shall
name Landlord as an additional insured. All of Tenant's
insurance shall provide for thirty (30) days' written notice to
Landlord prior to cancellation, non-renewal or material
modification. Certificates of all such insurance shall be
delivered to Landlord prior to occupancy of the Premises by
Tenant and at least thirty (30) days prior to the termination
date of any existing policy. If Tenant fails to comply with the
requests of this ¢ tion 17, Landlord may, but 1all not be
obligated to, obtain such insurance and keep the same in effect
and Tenant shall pay Landlord the premium therefor upon demand.
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B. L ord's surance. Landlord agrees to purchase
in advance, and to carry in full force and effect during the Term
hereof and any extension thereof, at its sole expense the
following insurance:

(i) Property insurance against loss by fire and other
hazards covered by the so-called "all risk" form
of policy covering the Shopping Center (including
Landlord's Work, but exclusive of Tenant's
leasehold improvements) in an amount equal to the
full replacement value thereof. Said insurance
shall include demolition and increased cost to
rebuild coverages. If the Shopping Center
includes steam or other equipment excluded from
coverage pursuant to a boiler and machinery
exclusion, boiler and machinery insurance in
commercially reasonable amounts. If the Shopping
Center or any part thereof is located in a
designated official flood-hazardous area, flood
insurance, insuring the Shopping Center to the
maximum limit made available with respect to such
buildings and improvements under the Federal Flood
Disaster Protection Act of 1973, as amended, and
the regulations issued thereunder.

(ii) Commercial general liability insurance (on an
Insurance Services Office form or equivalent)
covering the Shopping Center, in a combined single
limit amount of not less than Three Million and
No/100 Dollars ($3,000,000.00), and providing
coverage on an "occurrence" rather than a "claims
made" basis, which policy shall include, but not
be limited to, coverage for Bodily Injury,
Property Damage, Perscnal Liability, :ual
Liability (relating to this Lease) ana empioyer
Liability, naming Tenant as an additional insured.

C. General. Landlord will provide Tenant with
evidence of the insurance required by this Section 17B upon
written request by Tenant. If any insurance required hereunder
ceases to be available, or is available on terms so unacceptable
that prudent landlords or tenants, as the case may be, generally
do not carry such insurance, then in lieu of such insurance the
pertinent party may carry the most comparable insurance which is
available and generally carried by prudent parties. All policies
of insurance required under this Section 17 may be in the form of
blanket or umbrella policies so long as the Shopping Center or
the Premises, as the case may be, are specifically designated
therein, it being understood that the policy limits provided
herein apply individually to each Premises or Sho] _ ing Center, as

INIT }A@“ﬂj
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the case may be. Further, all insurance required hereunder shall
be issued by financially responsible insurers. An insurer with a
current A.M. Best Company rating of at least A:VII shall be
conclusively deemed to be acceptable.

18. Waiver of Claims Subrogation. Notwithstanding
any other provision in this Lease to the contrary, Landlord and
Tenant hereby release one another from any and all liability or
responsibility (to the other or anyone claiming through or under
them by way of subrogation or otherwise) for any loss or damage
covered by a customary policy of the insurance required by
Section 17A(i) or 17B(i) hereof (whichever is applicable), even
if such loss or damage shall have been caused by the fault or

negligence of the other party, or anyone for whom such party may
be responsible.

19. Indemnification of IL.andlord. Tenant hereby agrees
to protect, defend, indemnify and hold Landlord harmless against
any and all claims, actions, damages, liability, causes of
action, judgments, liens, costs and expenses in connection with
injury or loss of life to person, or damage to property, arising
out of the use, occupancy or operation of Tenant's business in
the Premises or the condition of the Premises or any breach or
default by Tenant in the performance of any term of this Lease on
Tenant's part to be performed or any inaction or action of
Tenant, its agents, concessionaires, contractors, employees or
licensees in or about the Premises. In the event Landlord shall
be made a party to any litigation or proceeding commenced by or
against Tenant (except with respect to suits or litigation
commenced by Tenant against Landlord as a result of a breach of
this Lease by Landlord), then Tenant shall protect and hold
Landlord harmless and shall pay all costs and expenses and
reasonable attorneys'! fees incurred or paid by Landlord in
connection with such litigation or proceeding and "all Ty
ar— judé : or fines tl may be n 1 ¢ ainst Landlora in
sucn litigation or proceeaing.

20. Indemnjfication of Tenant. Landlord hereby agrees
to protect, defend, indemnify and hold Tenant harmless against
any and all claims, actions, damages, liablllty, causes of
action, judgments, liens, costs and expenses in connection with
injury or loss of life to person, or damage to property, arising
out of the use, occupancy or operation of the Landlord‘'s business
in the Shopping Center or the condition of the Shopping Center or
any breach or default by Landlord in the performance of any term
of this Lease on Landlord's part to be performed or any inaction
or action of Landlord, its agents, concessionaires, contractors,
employees or licensees in or about the Shopping Center. In the
event Tenant shall be made a party to any litigation or
proceeding commenced by or against Landlord (except with respect
to suits or litigation commenc 1 by Landlord against Tenant as a
result of a breach of this Lease by Tenant), then Landlord shall
protect and hold Tenant harmless and shall pay all costs and

-20-




@ ‘

expenses and reasonable attorneys' fees incurred or paid by
Tenant in connection with such litigation or proceeding and shall

satisfy any judgment or fines that may be entered against Tenant
in such litigation or proceeding.

21. S i fe) N is e and
Attornment.

A. Estoppel. Each party agrees within twenty (20)
days after request therefor to execute in recordable form and
deliver to the requesting party, a statement in writing
certifying, if correct, (a) that this Lease is in full force and
effect; (b) confirming the Commencement and Expiration Dates of
the Term; (c) certifying that Tenant is the occupant of the
Premises and the date Tenant commenced operating Tenant's
business therein; (d) that the Lease has not been assigned,
modified, supplemented or amended except by such writings as
shall be stated; (e) that rent is paid currently without any
offset or defense thereto; (f) the amount of rent, if any, paid
in advance; and (g) that the requesting party has fulfilled all
its obligations under the Lease and that there are no known
defenses or offsets against the requesting party's enforcement of
this Lease except such as shall be stated. The requesting party
warrants that Landlord or Tenant, as the case may be, and its
respective mortgage lenders, lessors and/or purchasers shall be

entitled to rely upon any such written declaration made by the
other party.

B. Subordination, Nondisturbance and Attornment.
Provided that Tenant's use and occupancy of the Premises shall
not be disturbed and all of Tenant's other rights under this
Lease are fully recognized (unless Tenant's right of possession
under this Lease shall have been terminated in accordance with
the provisit ; of this , Tenant agr : (i) that th! Lease
is and shall be subject and subordinate at all times to all
ground or underlying leases which now exist or may hereafter be
executed affecting the Premises and/or the Shopping Center and
all existing and subsequent mortgages placed on or against the
Shopping Center or Landlord's interest or estate therein,
including all extensions, renewals, amendments and supplements to
any such lease or mortgage, (ii) that in the event of a sale,
transfer or assignment of Landlord's interest in the Shopping
Center or any part thereof, or in the event any proceedings are
brought for foreclosure of a mortgage made by Landlord covering
the Premises or in the event of a cancellation, termination or
foreclosure of any ground or underlying lease covering the
Shopping Center or any part thereof, to attorn to and recognize
such transferee, purchaser, lessor or mortgagee as Landlord under
this Lease, and (iii) to promptly execute and deliver upon
written request by lLandlord all reasonable and necessary
attornment and subordination documents required by Landlord's
lenders, lessors and/or purchasers which recognize Tenant's e
rights as aforesaid. Tenant also agrees that any lender or ‘?ﬁﬂf?g"
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lessor may elect to have this Lease be a prior lien to its
mortgage or lease and in the event of such election and upon
notification by such lender or lessor to Tenant to that effect
this Lease shall be deemed prior to the lien of said mortgage or
lease whether this Lease is dated prior to or subsequent to the
date of said mortgage or ground lease.

Prior to delivery of possession of the Premises,
Landlord shall provide Tenant with a nondisturbance agreement in
the form attached as Exhibit G to this Lease from the existing

first mortgagees, ground lessors or holders of deeds of trust
with respect to the Shopping Center.

22, Assignment. Tenant shall not assign or in any
manner transfer this Lease or any estate or interest therein or
sublease any part or all of the Premises without Landlord's prior
written consent, which consent shall not be unreasonably withheld
or delayed. In the event that Tenant, with or without the
previous consent of Landlord, does assign or in any manner
transfer this Lease or any estate or interest therein or sublease
the Premises, Tenant shall not be released from any of its
obligations under this Lease; provided, however, in the event
Tenant's assignee or transferee (i) has a net worth, which is
prepared and certified in accordance with GAAP by a recognized
certified public accounting firm, of equal to or greater than
Fifteen Million and No/100 Dollars ($15,000,000.00) and (ii)
operates a minimum of seven (7) restaurants and (iii) operates in
the Premises for a period of one (1) year without a monetary or
material nonmonetary default under this Lease, Tenant shall be
released from all further obligations under this Lease.
Landlord's consent to any of the foregoing shall not release or
waive the prohibition against them thereafter or constitute a
consent to any other assignment, transfer or sublease. If this
Lease is assigned or if the Premises or any part thereof 1}
"subleased or occupied by any! 1y other than Tenant, whether with
or without Landlord's consent, Landlord may collect from the
assignee, sublessee, occupant, licensee or concessionaire, any
rental or other charges payable by Tenant under this Lease, and
apply the amount collected to the rental and other charges herein
reserved, but such collection by Landlord shall not be deemed an
acceptance of the assignee, sublessee, occupant, licensee or
concessionaire as Tenant nor a release of Tenant from the
performance by Tenant of this Lease, except as otherwise provided
in this Section 22. Notwithstanding anything contained herein to
the contrary, Tenant may, without the necessity of the consent of
Landlord, at any time assign or otherwise transfer this Lease or
any portion thereof to any parent, subsidiary or affiliate
corporation or entity; any corporation resulting from the
consolidation or merger of Tenant into or with any other entity;
or, any person, firm, entity or corporation acquiring a majority
of Tenant's issued and outstanding capital stock or all or
substantially all of Tenant's assets. As used herein, the
expression “"affiliate corporation or entity" means a person or
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business entity, corporate or otherwise, that directly or
indirectly through one or more intermediaries, controls or is
controlled by or is under control with Tenant. The word
"control" means the right and power, direct or indirect, to
direct or cause the direction of the management and policies of a
person or business entity, corporation or otherwise.

23. Alterations. After the completion of Tenant's
Work, Tenant may make alterations and additions to the Premises
subject to Section 5 of this Lease; provided, however, that any
alteration or addition which costs in excess of Forty Thousand
and No/100 Dollars ($40,000.00), concerns the building exterior
or the storefront, or is structural in nature shall not be made
without the prior written consent of Landlord, which consent
shall not be unreasonably withheld or delayed. Any alterations

or additions approved by Landlord shall be made at Tenant's sole
cost and expense.

24. Damage or Destruction of Premises. In the event
of any damage or destruction to the Shopping Center or the
Premises by reason of fire or other casualty, and (i) such damage
or destruction is "material", (ii) Landlord or Tenant, as the
case may be, is prohibited from repairing or rebuilding the
Shopping Center or the Premises by reason of any applicable law
or ordinance, or (iii) Landlord and Tenant mutually and
reasonably agree within forty-five (45) days after the date of
such damage or destruction that the Shopping Center or Premises
cannot be restored within one hundred eighty (180) days after the
date of such damage or destruction, then either Landlord or
Tenant may terminate this Lease upon thirty (30) days' written
notice to the other party. 1In the event that any damage or
destruction to the Shopping Center or the Premises results in a
loss of the No Build Area, materially restricts reasonable
ingress and earess to the Shopping Center from Tramsit R« -~ -

r Iuce oppil mnter parking ratio 1t I pirea
Parking Ratio, and in any such event, Lanalord does not replace
within forty-five (45) days of the date of such destruction or
damage, to the reasonable satisfaction of Tenant, the No Build
Area, ingress and egress to the Shopping Center and the Premises
from Transit Road, the Shopping Center parking ratio to the
Required Parking Ratio, as the case may be, Tenant may terminate
this Lease upon thirty (30) days' written notice to Landlord
following the expiration of such forty-five (45) day period. If
Landlord terminates this Lease, it must terminate all other
tenants of the Shopping Center similarly situated and similarly
affected by the damage or destruction. In the event this Lease
is terminated as provided in this Section 24, the Term of this
Lease shall expire as of the date of the applicable damage or
destruction and Tenant shall vacate and surrender the Premises to

Landlord within thirty (30) days after delivery of or receipt of
such t« __nation notice.




"Material" damage or destruction, as used in this
Section 24 shall mean damage or destruction that exceeds fifty
percent (50%) of the square footage of the gross leasable area of
the Shopping Center or the Premises, as the case may be.

If this Lease is not terminated as provided in this
Section 24 and a portion of the Shopping Center and/or the
Premises is damaged or destroyed by fire or other casualty:
(i) Landlord shall diligently proceed at its sole expense to
restore the Premises and the Shopping Center to the condition in
which it existed immediately before the destruction or damage
(provided, however, Landlord's obligations with respect to the
Premises shall be limited to the basic building structure and
Base Building Work, as described on Exhibit C), and (ii) Tenant
shall be entitled to abatement of Minimum Rent, Percentage Rent
and Additional Rent from the date of such damage or destruction
in proportion to the extent in the reasonable opinion of Tenant,
Tenant is unable to conduct its business in all or any part of
the Premises. All rental will resume upon the earlier of (i) one
hundred twenty (120) days after Landlord has finished its work in
the Premises and delivered possession of the Premises to Tenant,
whether or not Tenant has finished its work, unless Tenant's
delay in finishing its work is caused in any way by lLandlord, or
(ii) the day Tenant reopens or resumes full operation of its
business in the Premises. Tenant shall give prompt notice to
Landlord of any fire or other damage to the Premises. In the
event Landlord does not substantially complete such restoration
within one hundred eighty (180) days after the destruction or
damage, Tenant may terminate this Lease by giving Landlord
written notice within twenty (20) days after the expiration of
such one hundred eighty (180) day period. "“Substantially
complete," as used in this Section 24 shall mean having completed
all construction except minor punch list items.

[ If e whol - any substantial
part of the Shopp;ng vencer or the Premises shall be taken by any
public or quasi public authority under the power of eminent
domain, then in either event Landlord or Tenant may terminate
this Lease by delivery of written notice to the other party. If
any part of the Premises or a material part of the No Build Area
shall be taken, or if so much of the parking facilities shall be
so taken that the Shopping Center parking ratio is reduced below
the Required Parking Ratio, or, if any means of ingress to and
egress from the Shopping Center from Transit Road shall be taken
so that reasonable means of ingress and egress for the continued
operation of the Shopping Center from Transit Road shall not be
available for use by patrons of the Shopping Center, then in any
such event Tenant may terminate this Lease by delivery of written
notice to Landlord. Any termination under this Section 25 shall
be effective on t! day possession shall be taken by such public
or quasi public authority and Minimum Rent, Percentage Rent and
Additional Rent shall be paid up to the day possession is taken

with a proportionate refund by Landlord to Tenant of such rent S Emmsa
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may have been paid in advance for a period subsequent to the date
of the taking of possession. If Landlord terminates this Lease,
it must terminate the leases of all tenants of the Shopping
Center similarly situated and similarly affected by such taking.

"Substantial part," as used in this Section 25 shall
mean a taking of more than fifty percent (50%) of the square
footage of leasable area of the Shopping Center.

If the Lease is not terminated as provided in this
Section 25 and a substantial portion of the Premises is taken by
such public or quasi public authority: (i) Tenant shall pay
Minimum Rent, Percentage Rent and Additional Rent up to the day
possession is taken by such authority with appropriate refund by
Landlord to Tenant of such rent as may have been paid in advance
for a period subsequent to the date of taking for the portiocn of
the Premises taken, and thereafter the Minimum Rent and
Additional Rent shall be reduced in proportion to the amount of
the Premises taken, (ii) Landlord shall, at its sole expense,
diligently proceed to make all necessary repairs or alterations
to the Premises and the Shopping Center so as to make both the
Premises and the Shopping Center complete architectural and
tenantable units, and (iii) Tenant shall be entitled to abatement
of Minimum Rent, Percentage Rent and Additional Rent during such
period of repair to the extent the Premises are rendered
untenantable thereby. All rental will resume upon the earlier
of: (i) one hundred twenty (120) days after Landlord has
finished its repair and restoration work in the Premises and
delivered possession of the Premises to Tenant, whether or not
Tenant has finished its work, unless Tenant's delay in finishing
its work is caused in any way by Landlord, or (ii) the day Tenant

reopens or resumes full operation of its business in the
Premises.

All damages awarded for a taking under the power of
eminent domain of all or any part of the Premises, or the
Shopping Center shall belong to and be the property of Landlord;
provided, however, that Tenant shall be entitled to any separate
award made for Tenant's leasehold improvements, relocation of
Tenant's business and depreciation or damage to and cost of
removal of Tenant's personal property, equipment and trade
fixtures (including the base building structure, Base Building
Work and Tenant's Work, but not including Tenant's personal
property, equipment or trade fixtures).

The provisions contained in this Section 25 shall apply
in like way to any sale made under imminent threat of a taking
under the power of eminent domain.

[
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26. Default.

A. enant’ efault. If Tenant defaults in the
payment of Minimum Rent, Percentage Rent or any Additional Rent
or other charge payable by Tenant and Tenant does not cure such
default within fifteen (15) days after written notice thereof
shall have been given to Tenant; or if Tenant defaults in the
prompt and full performance of any other provision of this Lease
and Tenant does not cure the default within thirty (30) days
after written notice is given to Tenant (or such longer period as
may be necessary to cure such default so long as Tenant initiates
the cure within said thirty (30) day period and prosecutes the
cure to completion); or if Tenant vacates or abandons the
Premises before the end of the Term; then Tenant shall be in
breach of this Lease and Landlord may elect to either terminate
this Lease or, without terminating this Lease, terminate Tenant's
right to possession of the Premises. 1In addition to any other
rights and remedies Landlord may have by law or otherwise,
Landlord shall have the immediate right of re-entry and may
remove all persons and property from the Premises. Landlord's
entry upon and taking possession of the Premises shall not in any
way terminate this Lease or release the Tenant in whole or in
part from Tenant's obligation to pay the Minimum Rent and
Additional Rent hereunder for the full Term or discharge Tenant
from any loss or damage sustained by Landlord on account of
Tenant's breach of the Lease unless Landlord elects in writing to
terminate the Lease. Upon Landlord re-entering the Premises, it
shall use reasonable efforts to relet all or any part of the
Premises for such term or terms and at such rental or rentals as
Landlord, in the exercise of Landlord's reasonable discretion,
may deem advisable. Upon such reletting, all rent and other sums
received by Landlord from such reletting shall be applied first
to the payment of any indebtedness other than rent due hereunder
from Tenant to Landlord; second to the pi mt [ any »sts
ex) as of such reletting, including reasunable brokerage rees
and attorneys' fees and the reasonable costs of alterations and
repairs undertaken for such reletting; third to the payment of
rent and other charges due and unpaid hereunder and the residue,
if any, shall be held by Landlord and applied in the payment of
future amounts that become due and payable hereunder. If such
rentals and other sums received from such reletting during any
month be less than that to be paid during such month by Tenant
hereunder, Tenant shall pay such deficliency immediately to
Landlord. Notwithstanding any such reletting without
termination, Landlord may at any time hereafter elect to
terminate this Lease for such previous breach.

Tenant shall pay all damages Landlord may incur by
reason of Tenant's default, including without limitation

reasonable cc¢ :s and attorneys' fe ;.. N .
. ‘N(ﬁ)v:
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Landlord may, but shall not be obligated to, cure at
any time upon reasonable notice to Tenant (but not less than
thirty (30) days unless an emergency), any default by Tenant
under this Lease and whenever lLandlord so elects, all costs and
expenses incurred by Landlord in curing the default, together
with interest thereon at the annual rate of two percent (2%) over
the rate then announced by Chase Manhattan Bank as its base or
prime rate from the date of such payment by Landlord shall be
payable as Additional Rent to the Landlord and the Landlord shall
have in the event of the nonpayment thereof the same rights as in
the case of default by Tenant in the payment of rent. If it
shall be unlawful to charge Tenant the aforesaid interest rate,

then in such event the interest rate shall be the highest rate
per annum allowed by law.

No consent or waiver, express or implied by Landlord to
any breach of any term of this Lease on the part of the Tenant
shall be construed as a consent or waiver of any other breach of
the same or any term, unless in writing signed by Landlord.

B. Landlord's Default. If Landlord shall (i) fail to
pay when due taxes, mortgage payments, ground rent or any other
charge or assessment, the lien of which is prior to this Lease,
or (ii) fail to perform any of its covenants or conditions of
this Lease and Landlord does not commence and diligently pursue
to cure such default within thirty (30) days after written notice
shall have been given to Landlord (or such longer period as may
be necessary to cure such default so long as Landlord initiates
such cure within said thirty (30) day period and diligently
pursues the same to completion), unless such default in the
reasonable opinion of Tenant constitutes an emergency in which
event Landlord shall have a reasonable period of time to cure
such default, then Tenant may, at its optlon, in addition to any
other remec :s . i Tel 7 : equity, incur any
expense necessary to perform such obllgatlon of ~1ndlord 1d
deduct such expense from the Minimum Rent, Percentage Rent and/or
Additional Rent first coming due under this Lease, together with
interest thereon at the annual rate of two percent (2%) over the
rate then announced by Chase Manhattan Bank as its base or prime
rate from the date of such expense. If it shall be unlawful to
charge Landlord the aforesaid interest rate, then in such event

the interest rate shall be the highest rate per annum allowed by
law,

27. Right of Entry. Landlord and Landlord's agents

1all have the right after twenty-four (24) hours' prior notice
to Tenant to enter the Premises at all reasonable times to
examine the same, to show them to prospective purchasers and
mortgagees of the Shopping Center and to make such repairs,
alterations, improvements or additions as Landlord may reasonably
deem necessary or =2sirable. 1In the rent such entry and/or
exercise of Landlord's rights under this Section 27 interferes
with Tenant's business in the Premises and Tenant, in its o ]
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reasonable opinion, is unable to conduct its business in all or a
part of the Premises for more than forty-eight (48) hours as a
result thereof, Tenant shall be entitled to abatement of Minimum
Rent, Percentage Rent and Additional Rent to the extent and for
the period Tenant is unable to conduct its business in the
Premises as a result thereof. During the six (6) months prior to
the expiration of the Term of this Lease or any extension
thereof, Landlord may exhibit the Premises to prospective tenants
in accordance with this Section 27 and place upon the Prenmises
the usual "to let" and "for rent" signs.

28. Surrender. On the last day of the Term or any
extension thereof, or on the sooner termination of this Lease or
Tenant's rights of possession, Tenant shall peaceably and quietly
surrender the Premises in broom clean condition and good order
and repair, reasonable wear and tear and damage by casualty
excepted. On or before such date, Tenant shall remove its
equipment, trade fixtures and personal property (hereinafter
referred to as "Personal Property") from the Premises and Tenant
shall pay the cost and expense to repair any damage caused by
such removal. Personal Property not so removed shall be deemed
abandoned by Tenant and shall become the property of the
Landlord. If the Premises are not surrendered in the condition
aforesaid, Tenant shall pay Landlord, upon demand, all costs
incurred by Landlord in placing the Premises in such condition.

29. Holding Over. In the event Tenant remains in
‘possession of the Premises or any part thereof after termination
of this Lease, by lapse of time or otherwise, Tenant shall be
deemed to be occupying the Premises as a tenant on a
month-to-month basis (the "Hold Over Period") at a monthly rent
equal to one and one half (1-1/2) times the last monthly
installment of Minimum Rent payable during the Term of this Lease
or any ttension 30f, plus 1y )] I M ; F it nd
Additional Rent (the "Hold Over Payment"). If Landlord and
Tenant are in good faith negotiation during the Hold Over Period,
and an agreement is consummated between the parties to continue a
Landlord/Tenant relationship, all rental payments under the new
agreement ("New Rental Payments®") shall be retroactive to the
first day of the Hold Over Period. Any Hold Over Payments made by
Tenant in excess of the New Rental Payments shall be a credit to
the New Rental Payments first coming due, and any deficiency
between the New Rental Payments and the Hold Over Payments made
during the Hold Over Period shall be paid by Tenant to Landlord
with the first New Rental Payments. All other conditions,
provisions and obligations of this Lease shall remain the same
and in full force and effect.

30. Successors. All rights and liabilities herein
given to or imposed upon the respective parti hereto shall
extend to and bind the respective heirs, executors, :
administrators, successors and assigns of the parties.
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an amount not less than One Million Five Hundred Thousand

Dollars ($1,500,000.00), with Landlord bearing the applicable
commitment costs only.

34. Sale by "~"1ilo In the event of any transfer(s)
of Landlord's interest in the rremises, Landlord and its agent
shall automatically be relieved of any and all obligations and
liabilities on the part of Landlord occurring from and after the
date of such transfer provided that Landlord provides Tenant
written notice of such transfer(s), and Landlord's purchaser or
grantee expressly assumes, in writing, all obligations and
liabilities of Landlord from and after the date of such transfer;
provided, however, Landlord shall continue to remain fully liable

for all liability accrued prior to the date of such sale(s) or
transfer(s).

35. Notice. All notices and demands which may or are
required to be given by either party to the other hereunder shall
be in writing and delivered in person or sent by United States
certified or registered mail, postage prepaid, or by reputable

nationally recognized overnight delivery service. Notices and
demands tn Tenant chal11l ha 2AdvAa~na~d Lo fa . . -ate

‘h other
~ e geime=— —- = =eatten
notice to Landlord. Notices and demands to the Landlord shall be

addressed to it at c/o Brookhill Management Corp., 10 East 53rd
Street, New York, NY 10022, or at such other place as Landlord
may from time to time designate in a written notice to Tenant.
Any such notice if mailed as provided herein shall be deemed to
have been rendered or given on the second business day after its
deposit, postage prepaid, in the U.S. Mail or with the overnight
delivery service. Notwithstanding any of the foreqoing, either

] A may giv the other party telephone 1 C
S ~ dairs.

36. Intentionally Omitted.

37. Hazardous Substances. Landlord is responsible for
the removal of all Hazardous Materials from the Premises.

To its knowledge, Landlord represents and warrants
that:

(a) there has been no release, disposal or storage of
Hazardous Materials on the Premises.

(b) the Premises have not been and are not presently

used for the storage, manufacture, disposal, handling,
trar »ortation or v 2 of any Hazardous Mal ria:
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(c) there are no past or present investigations,
administrative proceedings, notices of violation or
other civil or criminal action threatened or pending
alleging noncompliance with or violation of any
statutes, regulations or ordinances relating to any
environmental permits, release or discharge of any
Hazardous Materials.

(d) that Landlord has not, nor to the knowledge of
Landlord has any prior tenant or any other third party,
violated any statute, regulation or ordinance relating

to any environmental permit or the release of any
Hazardous Materials.

(e) either there are not now, and have never been any
aboveground or underground storage tanks located on or
under the Shopping Center, or each aboveground and
underground storage tank located on or under the
Shopping Center is listed on Exhibit F attached hereto
and all such tanks have been properly registered
pursuant to state or federal law and evidence of the
registration has been given to Tenant.

Landlord warrants and covenants that it will not in the
future, install, use, generate or dispose of or allow any other
tenant of the Shopping Center or any third party to install, use,
generate or dispose of on or about the Shopping Center any
Hazardous Materials, except for immaterial quantities of
Hazardous Materials customarily used in the construction,
maintenance or operation of like properties which have been and
should be used in accordance with applicable laws, statutes,
regulations and ordinances then in effect. Landlord hereby
agrees to protect, defend, indemnify and hold Tenant harmless
from and against all clalms, liabilities, pen: " ,
fines, damages and expenses, including, but not Limited to, costs
and expenses which Tenant is obligated to incur to correct or
remedy the situation, the costs of defending civil enforcement
actions, the costs of participating in regulatory proceedings, or
any other civil or administrative action, including without
limitation, attorneys' and expert fees and disbursements,
directly or indirectly incurred by Tenant arising out of:

(i) the presence of any Hazardous Materials in or about the
Premises or the Shopping Center (except those which are stored,
used, generated, installed or disposed of by Tenant), or (ii) the
inaccuracy of any representation, covenant, or warranty by
Landlord in this Section 37. Landlord and Tenant agree that it
is their intention that Tenant shall have no liability or
responsibility for damage or injury to human health, economic
losses or damage to the environment or natural resources caused
by, or otherwise relating to Hazardot Materials located on or at
the Premises or the Shopping Center which were not stored, used,
generated, installed or disposed of by Tenant.




Tenant warrants and covenants that it shall not
install, use, generate, store or dispose of, in or about the
Premises or the Shopping Center any Hazardous Materials, except
for immaterial quantities of Hazardous Materials customarily used
in the construction, maintenance or operation of restaurants all
of which shall be used in accordance with applicable laws,
statutes, regulations and ordinances then in effect. Tenant
hereby agrees to protect, defend, indemnify and hold Landlord
harmless from and against any claims, liabilities, penalties,
fines, costs, damages and expenses, including but not limited to,
costs and expenses which Landlord is obligated to incur to
correct or remedy the situation, the costs of defending civil
enforcement actions, the costs of participating in regulatory
proceedings, or any other civil or administrative action,
including without limitation, attorneys' and expert fees and
disbursements, arising out of Tenant's installation, use,
generation, storage or disposal of any Hazardous Materials in or
about the Premises or the Shopping Center.

, In the event (i) any covenant, warranty or
representation made by Landlord in this Section 37 is breached by
Landlord or is inaccurate, or (ii) the presence, installation,
use, generation or disposal of any Hazardous Materials in or
about the Shopping Center or the Premises (a) interferes with
Tenant's business in all or part of the Premises and Tenant in
its reasonable opinion is unable to conduct its business in the
Premises, or (b) in the reasonable opinion of Tenant poses a
threat to the health and safety of Tenant's agents, employees or
invitees, Tenant shall be entitled to terminate the Lease upon
delivery of written notice to Landlord.

The representations, warranties and indemnifications
set forth in this Section 37 shall survive the expiration or
earlier termination of this I .se.

The term “"Hazardous Materials" shall mean:
(a) polychlorinated byphenyls ("PCBs") or "PCB items" (as defined
in 40 C.F.R. Sec. 761.3) or any equipment which contains PCB's;
(b) stored, leaked or spilled petroleum products; or (c) any
other chemical, material or substance (i) which is regulated as a
"toxic substance" (as defined by the Toxic Substance Control Act,
15 U.S.C. Sec. 2601 et seq., as amended), (ii) which is a
"hazardous waste" (as defined by the Resource Conservation and
Recovery Act, 42 U.S.C. Sec. 6901 et seq., as amended),
(iii) which is a "hazardous substance" (as defined by the
Comprehensive Environmental Response, Compensation and Liability
Act of 1980 ("CERCLA"), 42 U.S.C. Sec. 9601 et seqg., as amended),
or (iv) exposure to which is prohibited, limited or regulated by
any federal, state, county, regional, local or other governmental
statute, regulation, ordinance or authority of which, even if not
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so regulated, may or could pose a hazard to the health and safety
of the occupants of or invitees to the Premises, or the owners,
tenants or occupants of the Shopping Center or the property
adjacent to the Shopping Center.

38. Intentionally oOmitted.

39. Miscellaneous.

A, Entire Agreement. This Lease and the exhibits and
rider, if any, attached hereto set forth all of the covenants,
promises, agreements, conditions and understandings between
Landlord and Tenant concerning the Premises and there are no
other covenants, promises, agreements, conditions, warranties,
representations or understandings, either oral or written,
between them other than as set forth herein. No alteration,
amendment, change or addition to this Lease shall be binding upon

Landlord or Tenant unless reduced to writing and signed by each
party.

B. Interpretation and Use of Pronouns. Whenever
herein the singular number is used, the same shall include the
plural and the masculine gender shall include the feminine and
the neuter genders. Nothing contained herein shall be deemed or
construed by the parties hereto or any third party to create a

relationship between the parties other than the relationship of
Landlord and Tenant.

C. Caption and Section Numbers. The captions and
section numbers appearing in this Lease are inserted only as a
matter of convenience and in no way define, limit, construe or
describe the scope or intent of such sections of this Lease nor
in any way affect this Lease.

D. Delays. In the event that either party hereto
shall be delayed, or hindered in, or prevented from the
performance of any act required hereunder by reason of strikes,
lockouts, labor troubles, inability to procure materials, failure
of power, restrictive governmental laws or regulations, riots,
insurrection, war or other reason of like nature not the fault
of, or within the control of, the party delayed in performing
work or doing acts required under the terms of this Lease, then
performance of such work or act shall be excused for the period
of the delay and the period for the performance of any such work
or act shall be extended for a period equivalent to the period of
such delay. This provision shall not operate to excuse Tenant
from prompt payment of Minimum Rent, Percentage Rent or
Additional Rent or any other payments required by the terms of
this Lease, unless the Commencement Date or periods permitting
Tenant to abatement of rent are postponed or :ttended by such
delays. This provision shall not operate to extend the time for
performance of restoration after damage or destruction or partial
condemnation for more than one hundred twenty (120} days.
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E. Effective Date of lLease. The submission of this
Lease for examination does not constitute a reservation of or
option for the Premises, and this Lease shall become effective as
a lease only upon execution by Landlord and Tenant.

F. Broker's Commission. Each of the parties
represents and warrants that there are no claims for brokerage
commissions or finders fees in connection with the execution of
this Lease with the exception of Berlow Real Estate, Inc., whose
commission shall be paid by Landlord, and each of Landlord and
Tenant indemnify the other against and hold it harmless from all

liabilities arising from any such claim made through the
indemnifying party.

G. Recording. Tenant shall not record this Lease
without the prior written consent of Landlord; provided, however,
upon the occurrence of the Commencement Date, or at the request
of either Landlord or Tenant, the parties shall join in the
execution of and record a memorandum or so-~called short form of
this Lease, in the form attached hereto as Exhibit E. All costs
incurred in connection with recording said short form lease shall

be shared equally by Landlord and Tenant up to $500.00 of
Landlord's expense.

H. Applicable lLaw and Construction. This Lease shall
be governed by and construed in accordance with the laws of the
State of New York. If any provision of this Lease or the
application thereof to any person or circumstances shall to any
extent be invalid or unenforceable, the remainder of this Lease
shall not be affected thereby and each provision of the Lease

shall be valid and enforceable to the fullest extent permitted by
law.

T. RAccord and Satisfaction. No payment - Tenant or
1 .pt by _ar lord of ] - nount than e moni 7 Y

Rent and Additional Rent and annual Percentage Rent herein
stipulated shall be deemed to be other than on account and no
endorsement or statement on any check or any letter accompanying
any check or payment of any rent or charge shall be deemed an
accord and satisfaction, and Landlord shall accept such check or
payment without prejudice to Landlord's rights to recover the
balance of such rent or charge or pursue any other remedy
provided in this Lease.

J. Due Date. If the due date by which any amount
payable by one party hereto to the other is not specifically
stated herein, the amount shall be due and payable within thirty
(30) days following request therefor or, if necessary, the

rendering by the requesting party to the other party of the
statement therefor.
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K. Exculpation. Tenant shall look solely to
Landlord's interest in the Premises and the Shopping Center or to
the proceeds from the sale of the Shopping Center for the
satisfaction of any judgment or decree requiring the payment of
money by Landlord based upon any default under this Lease, and no
other property or assets of Landlord or of its officers,
directors, principals, partners or employees of Landlord shall be
subject to levy, execution or other enforcement procedures or
satisfaction of any such judgment or decree.

IN WITNESS WHEREOF, Landlord and Tenant have signed and
sealed this Lease as of the day, month and year first above
written.

LANDLORD:

CLARENCE MALL PROPERTIES, a New
Jersey limited partnership

BYy: BROOKHILL MANAGEMENT CORPORATION
AS AGENT

By
Its: PRESIDENT

TENANT:

Buffets,

By

President
N  ARENCE.KS7
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GUARANTY

The undersigned, Buffets, Inc., a Minnesota corporation
(*Guarantor"), does hereby unconditionally guarantee to Clarence
Mall Properties, a New Jersey limited partnership ("Landlord") in
the event of the assignment of the lease originally by and
between Buffets, Inc. and Landlord dated June 15, 1993 (the
"Lease") to OCB Realty Co., and/or the sublease to OCB Restaurant
Co., (i) the payment, when due, of all amounts of rent or other
payments which may become due and payable pursuant to the terms
and conditions of the Lease, and (ii) the performance of all
other monetary obligations of the Tenant thereunder. Guarantor's
obligations under this Guaranty shall extend through the entire
term of the Lease and any renewal or extension of the Lease.

Guarantor hereby waives notice of (i) acceptance of
this Guaranty, (ii) any action taken or omitted by Landlord in
reliance on this Guaranty, and (iii) any default by OCB Realty

Co. or OCB Restaurant Co. with respect to any term or condition
of the lLease.

Guarantor agrees that, without its consent, the Lease
may be modified, amended, and supplemented in any manner,
including, but not limited to, a renewal or extension of the term
of the lLease, and agrees that no such amendment, modification,
supplement, renewal or extension shall release, affect or impair
Guarantor's liability under this Guaranty.

Guarantor agrees that its liability under this Guaranty
shall not be affected, reduced or impaired by reason of the
failure of Landlord to pursue or enforce against OCB Realty Co.

or OCB Restaurant Co. any rlqht or remedy available to Landlord,
and Guarantor hereby waives al~ r’ 1 1

pursue, enforce or resort to any or ail such r. iedies
of Landlord.
Dated: July 14, 1994.

BUFFETS .

By: L = Koo

ROé H. Hatlen, CEO

nyllBres.jas
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- EXHIBIT B
Legal Description of Shopping Center

ALL THAT TRACT OR PARCEL QOF LAND sisuvate in the
rounn of Clarenge, County of Exia and State of New York,
boing part of Lot 12, Sectfon 13, Township 12, n:ie ]
of the Holland Land Company‘s Sum  and moxe partioulaxdy
described as follaowe:s .

BEGINWING nt the southeast cozser of Lot 12,
Soction 13, chance hoxth §7° 22 20" uwest along the «outh
line of Lot 12, zaid line being the northerly right af
vay of Mein Stredt Az Jeid sut 98.00 feat in wideh, 1227.54
fest to & point, sadd point bei.nza:he fintersection of the
south line of Lot 12 and the eagtarly right of way of
Transit fRoad ax shown on Transit. Acquisition Map, ¥are 1,
8.8. B8, Map 2, Paragl 3; thamce north 0°* 12°' 50" eagt
along tha easterly xight of vay of Trangit Road, said
line also bedng pardllel to and 67,00 fect at right sagles,
aagtarly of the west line ¢f Lat 12, 1202.82 fect wo & polnt:
thenge south 89* 47! 10® cast xlong a line, =aid line bainy
at yight angles 4o the pravicus coursa, 1235.49 feet 1o a
point, gald point lying on the eazt line of Lot 127 thence
sopth 0° 37' 10" west along the east line of Xot 12, |
1254.57 feet to the polnt or place of begisaing, containing
34,64 noras, nora Gr less. - .

SICEBIING ARD HESERRUING thexofrom the follewing
s5ix parcels described as follows: :

nan%_sk 1t BEGINNING at a point in the south line of Lot 12, '
said point being 67.06 foet southeéasterly of the southwest
aotner of Lot 12: thence north ¢° 12° 50% east along the
axisting right of way of Transit Road, 200.00 feet to &
point; nce gouth 67¢ 22! 20¥ saxt wlong & line parallel
to, the south line of Lot 12, 200.00 £eet to a point; thence
south 0* }2' 50" west along a lina parallel to the west Line
of Lot 12, 200.00 fZaat £o a point, sald point kelng the
soQth Mne of Lot 12; thenas north 87° 22' 20" wesh along
thae goitth lina of Lot 12, 200,00 feet to the poiat or place
of beginning, contalnlng .92 acres, moze Or Ie&s5,.

Pal 271 1 HQING at a ¢ iy the sauth & of i o,
I3, awwtion .o, said line wwaug the northerly rigot of way
of'Main Street ag 1laid out §9 feet in width, 470.30 fect
westerly of the southeast gorner of sajd Lot No. 121 measured
slong 5aid south line of Lot Ko. 12; ruaning thence westerly
along the south line of Lot No. 12, 115.08 feet ta a point:
thence noxtharly parallel to the east line of said Lot No.
12, 170 feet to a point; thence sasterly at right angles to
the pravicus couxsd 115 feet ¢o a pointy thonces sowthaxnly

in & diregt line to the point of boginning, a distanee of
174.03 faat.

TARCEL 3t That piace or parcel of land conveyed to PN Entex.:q-

Prises, inc. by deed recorded in the Erie County Glerk's Ofifige
in! Liber 7858 of Deeds at page 63, '

m: COMMENCING at the point 9f intersection between the
easlerly houndazy line of Txansit Road (a8 a street 100 feet
wide) und the southerly line of landy cenveyed to Bemrs,
Roghuck and Co, by deed recorded in the Brie County Clazk's
Offiae, 4n Libee 7587 of Dueds at page 2647 thence angterly
along the southarly line of lands so conveyed to Jeaxs, Reebutk
and Co., 303 fmet to a point; thence southerly along & course
vhich 4% At right angles to tha last desaribed eourse, 150

feat €0 a point, which is the point or place of beglmning)




thence enstexly along a coutte which is at right anglas

to the last dascezibed courze, 28§.1) feet to X point; .
thenge northaasterly along a esurse vhich i3 at an interdor
angle of 208" S58¢, 28.55 feet to A point; thénce aasterly
at an exterioy sngle of 205° 58' and along a line drawn
paraliel to the goutherly line of lands 30 Gonveyed o
Sears. Rochuek and CO.. 43.68 teat to » point: thanca
southwastarly at an interior angle of 28¢ 38', 175,14 foet
to & pointi thence southerly at an exterior angle af 118¢
§8',-38,99 feet to a polnt; thence westerly along a ceurse
which is at right angles to the last described course, sald
conrse being alatg 4 line drxawm porallel to the southaxly
line of landy €0 conveyed to Seare, Rochuck end Co., 200
feat to & pointy thence portherly along a course which

ix at right apgles to tho last described Gowrse,'l03.17 feet

0 :ha poijut or place of beginning, centaining .§§ acte, more
or lesa. ‘ *

i
PARCEL 5¢ CONMMENCING at a point in the vest line of Lok 12,
Saction L3, Township 12, Range 6, 1L200,00 feet noxth of the
southwest: cornes ¢f xajd lot: thonca emsteyly at right angles
to sald west lot line and along the south line offland®
deseribed in a.deed gecoxded in the Eris County Qlerk's
Office i Liker 7587 of Deeds at page 264, 572.00|feet o
the point ox glaee of beginnfng; thence scutharly at zight
engles, 130.00 feet to a polnt; thende castexly au right
angles, 286,11 feet to a polnt: thetica noxthenaterly 28.55
feat t0 a point, sald paint being 137.30 feet south of the
gouth line of lxnd dagcribed in o deed pecorded ip the brie
County Clerk's Qffice in Liber 7587 of teds at page 264,
thence eastorly on a line parallel to the southurly line of
sald lond degerihad in & déed rocorded in the Eelp County
Clerk's O£ffica $n Liber 7587 Of Degds at

paga 264, 213.23
faet to & polng: thénce norntherly at right angleg) 137.50

feat to a point; saild point baing in the sow & of

land described in a Geed racorded in ¢he Eria County Clegk's
Offico in Liber 7587 of Deadz at paga 264; thenee| wegterly
at right angler along tha south line of said land|deseribed
in u dued xecorded in the Erie Connty Clerk'm Of£3ic¢q in

Liher 7587 of pueds At page 264, 525.00 feot €0 the poink
ar plyne af beginning, wontaining .74 acres moxe)oT lase,

PARCEL €+ COMMENTING &t the interse of the east line
of ﬁuggi\: Road (a5 a 100 foot wide wauus of way) |with the
north of Meith Street (Y9 feet wida) keing alto the
gouth ,ooe af Lot 12, Section 43, Townahip 12, ge 67
thance ‘noxch §9¢ S52' 15" ocamt, §50.8% feet along gaid
north line of Main Street to a psint; thence noreh 00¢

Q7' 25" weat along & lime 30,42 feet to the pointjof
bcgi.nni gs thence nozth (0* 48% 52" east along a line
1035.00 Lect o a pofnt: thence noxth 499 11¢ 1o Yest
along & ling 150.00 feet to a point; thence sowth) 40
40" 427 wast aleng & 1ing 105.00 faet to a point:|thence
south 49¥ 11" 18* east along a lipa 150.00 feet to the
roint of baginhing containing 0.36 acre more or less.

e
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EXHIBIT C
Base Building Work

Landlord agrees that in the event that the Premises are damaged
or destroyed by fire or other casualty and this Lease is not
terminated, Landlord shall, at its sole cost, provide to the
Premises the following to the extent that such items existed
prior to the damage or destruction, each located in accordance
with Tenant's Landlord-approved Plans: (i) one thousand (1,000)
amp electrical service, at 120/208 volts, three (3) phase
including a distribution panel and all disconnects required by
Tenant, (ii) three million (3,000,000) BTUs of natural gas at
pressure of at least equal to one half (1/2) pound, with meter,
(iii) two (2) inch water supply line at pressure of at least
fifty (50) pounds of pressure, (iv) five (5) inch sewer line at a
minimum depth of forty-eight (48) inches, appropriate for
restaurant purposes, (v) storefront wall and exterior walls,
sheet-rocked, taped, sanded and insulated up to the ceiling deck
per applicable code for restaurants, (vi) concrete floor
suitable for Tenant's finish flooring, (vii) all other base
building improvements necessary to comply with all state and
local fire codes and ordinances applicable to restaurants of the
size and capacity depicted on the Plans ((i) through (vii) shall
be referred to herein as "Base Building Work"). Landlord shall
also provide access, within one hundred (100) feet of the
Premises, to sixty (60) amps of temporary electrical service at
120/208 volts with the usage costs to be paid by Tenant. The
Base Building Work shall be completed in a good and workmanlike
manner and in accordance with all applicable federal, state and
local statutes, codes, ordinances and rules for restaurants

constructed and operated in accordance with the provisions of
this Lease and Tenant's Plans.




EXHIBIT D

Rules and Regulations

1. Tenant shall:

(a) cConduct no auction, fire, going-out-of-business or
bankruptcy sales or similar practice.

(b) Display no merchandise outside the Premises nor in
any way obstruct the adjacent sidewalks; and store all trash and
refuse in an enclosed garbage facility located behind the
Premises and maintain and keep such garbage facility in a neat,
orderly and clean condition and attend to the daily disposal
thereof in the manner required by local ordinance. Tenant's
garbage facility shall be enclosed in such a way that inhibits
the visibility of the receptacles maintained therein. Tenant
shall not burn any trash or rubbish in or about the Premises or
anywhere also within the confines of the Shopping Center. Tenant
shall not operate a garbage grinder without Landlord's prior
consent. In the event compactor service is not provided, Tenant

shall use a refuse disposal service reasonably approved by
Landlord.

(c) Following Tenant's opening for business in the
Premises, load or unload all merchandise, supplies, fixtures,
equipment and furniture and cause the collection of rubbish only
through the rear of the Premises.

(d) Take no action which would violate Landlord's
union contracts, if any, affecting the Shopping Center, nor
create any work stoppage, picketing, labor disruption or dispute,
or any interference with the business of Landl¢ 1 or any i 1t
or occupant in the Shopping Center or with the rights and
privileges of any customer or other person(s) lawfully in and
upon the Shopping Center, nor cause any impairment or reduction
of the good will of the Shopping Center.

(e) Keep the display windows in the Demised Premises,
including but not limited to all windows, doors and glass, in a
neat, orderly and clean condition.

(f) Obey and observe (and compel its officers,
employees, contractors, licensees, invitees, subtenants,
concessionaires and all other doing business with it to obey and
observe) all reasonable rules and regulations established by
Landlord from time to time for the conduct of Tenant and/or for
the welfare of the Shopping Center, provided that such rules are
uniformly applied to all tenants of the Shopping Center and do
not materially interfere with Tenant's operations in the
Premises.

(g) Operate its business in the Premises with
functional, efficient and first-class equipment and trade
fixtures in good condition.




(h) Not use the plumbing facilities for any purpose
injurious to same or dispose of any garbage or any other foreign
substance therein, nor place a load on any floor in the Premises
exceeding the floor load per square foot which such floor was
designed to carry, nor install, operate and/or maintain in the
Premises any heavy equipment except in a location approved by
Landlord, nor install, operate and/or maintain in the Premises
any electrical system therein, or any part thereof, beyond its
capacity for proper and safe operation.

(i) Not operate on the Premises any vending machine or
similar device, for the sale of any merchandise, including but
not limited to lockers, toilets, scales, amusement devices, or
devises for the sale of beverages, candies, cigarettes, foods or
other commodities, or any coin operated or other type of video
ganing or arcade-style amusement games, including pinball,
electronic games or any similar related items without Landlord's

prior approval, which approval shall not be unreasonably withheld
or delayed.

2. Tenant agrees, at its own costs and expense, to keep in
a neat and clean condition and maintain in good order, condition
and repair any loading platform, truck dock and/or truck
maneuvering space therefor which is used exclusively by Tenant or
to which Tenant has the right of exclusive use, and for the
purposes hereof, the same shall not be considered part of the
parking area.




EXHIBIT E

Memorandum of Lease

THIS MEMORANDUM OF LEASE, is made and entered into as of
this day of  199__, and dated by and between
Clarence Mall Properties, a New Jersey limited partnership
("Landlord"), and Buffets, Inc., a Minnesota corporation

("Tenant").
RECITALS
A. Landlord, as landlord, and Tenant, asAtenant have
entered into that certain Lease dated ' (the

"Lease"), relating to certain leased premises (the "Premlses") in
Clarence Mall Shopping Center (the "Shopping Center"), situated
on certain real property in the City of Clarence,

County, New York, legally described on Exhibit A attached hereto.

B. Landlord and Tenant now wish to memorialize of

record the existence of the Lease and certain specific terms of
the same.

NOW, THEREFORE, in consideration of the lLease and other
good and valuable consideration, Landlord and Tenant agree as
follows:

1. Landlord and Tenant have entered into the Lease to
demise and let the Premises, upon the terms and conditions more
particularly set forth in the Lease.

2. The term of the Lease shall be for an initial term

of fifteen (15) full lease Years and any Partial v

ich t | in ""e Le: , comn icir on
19 (the "commencement Date"), and expiring ou

'

-
—

3. Subject to the terms and conditions more
particularly set forth in the Lease, Tenant has the option to
extend the term of the Lease for two (2) additional periods of
five (5) years each, such periods to commence at the expiration
of the initial term or preceding extended term of this Lease, as
the case may be.

4, Landlord has granted Tenant the exclusive right to

operate a sit-down buffet-style restaurant or cafeteria in the
Shopping Center. Landlord covenants and agrees not to lease any
space in the Shopping Center to (i) any other tenant whose
primary business conduct 1 in such spac yeration of a

it-down buffet-style restaurant ¢ cat :¢ (ii) any
restaurant greater than four thousand (4,000) square feet or -
serving alcohol in oOut Parcel No. 1 shown on Exhibit A; nor shal ' o
Landlord permit or consent, either explicitly or implicitly, to ’*/&igs:
the operation of a sit-down buffet-style restaurant or cafeteria
in the Shopping Center or to any restaurant greater than four

thousand (4,000) square feet or serving alcohol in Out Parcel No _—
1 shown on Exhibit A. ——




5. Reference is made to the Lease for a full :
statement of the terms and conditions of the Lease, all of whic
are hereby incorporated by reference.

6. Nothing in this Memorandum of Lease shall be
construed to amend, modify, change, alter, amplify, interpret or
supersede any of the terms and provisions of the Lease, which
shall in all things control.

IN WITNESS WHEREOF, Landlord and Tenant have executed
this Memorandum of Lease to be executed as of the day and year
first above written.

Witness: LANDLORD:

CLARENCE MALL PROPERTIES, a
New Jersey limited partnership

By

By
Its

TENANT:

BUFFETS, INC.

By
Roe H. Hai "~
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STATE OF )
) ss.
COUNTY OF )
The foregoing instrument was acknowledged before ne
this day of . 19_ , by
the of

on behalf of the

Notary Public

STATE OF )
) ss.
COUNTY OF )
The foregoing instrument was acknowledged before me
this day of , 19_, by
the of Buffets, Inc., a Minnesota

corporation, on behalf of the corporation.

Notary Public

This instrument was drafted
by and to be returned to:
Buffets, Inc. (KAS)

10260 Viking Drive

_1ite 100

Eden Prairie, MN 55344
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EXHIBIT G

Non-Disturbance Agreenent

THIS AGREEMENT made as of tha 21 day of J UnvE | 1993
among KEY BANK OF NEW YORK, a New York banking corporaE{on with
an office for the transaction of businass at 66 South Pearl
Straeet, Albany, New York 12207 (“Mortgagee"), CLARERCE MALL
PROPERTIES, a Now Jarsay limited partnership with an office for
the transaction of businegs at o/6 The Brookhill Group, 10 Easgt
53rd Street, New York, New York 10022 ("Landlord"), and BUFFETS,
INC., & Minnesota corporation with offices at 10260 Viking Drive,
Suite 100, Fden Prairie, Minneesota 55344 ("Tenant"),

RECTTALY

WHEREAS, the Landlord is the owner of an improved parcel of

land loaated in tha Town of Clarence, Erie County, New York (the
"Pacility'); and

WHEREAS, the Landlord has & loan thh the Mortgagee (the
"Loan'); and

WHEREAS, as aacurity for the Loan, Landlord has entered into
or is otherwiae obligated on a mortgage or moxrtgages
(collectively, the "Mortgage") rafarred to in Schedule A annexed
hereto and made @ part hereof which grants to the Mortgagee a
firat mortgage lien on the Facility and has entered into a
certain Assignment of Rents and Leaass (the "Assignment") which
asslgns to Mortgagee all of the right, titla and interest of
Landloxd und(c all pr¢ :nt and future leases of any part of the
" Facility including the Lease (as hereinafter defined); and

WHEREAS, the Hortgage and Asmignment have been recorded in
the Clerk's Office of Erie County, New York (the "Publigc
Recorda ), and

_ WHEREAS - Landlord and Tanant have antered into a certain
Laasga Agraement dated v , 1993, (the *"Lease") for the
lease by Tenant of certaln premises more particularly describad
in Schedule B annexed hereto and made a part hereof in the
Facility (the "Leased Premises‘); and

WHEREAS the Lease is subordinate to the lien, operation and
effeot of hhe Mortgaqa' and

yd
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WHEREAS, Tenant desires to be assured of continued occupanocy
of the Leased Premises under the terms of the Lease in the event
that the Mortgagee sucoeeds to the rights of the Landlord under
the Lease pursuant to the terms of the Mortgage or Assignment.

PROVISIONS

NOW, THEREFORE, in considaration of the sum of One Dollar
($1.00) by each party in hand paid to the other, the reoceipt of
which 1s hereby acknowledged, and in consideration of the mutual
promises, covenants and agreemsnts herein contained, the parties
hereto, intending to be legally bound hereby, promise, covenant

‘and agree as followa:

1, Incerporation of Repitals. The Recitals portion of
this Agreement is hereby incorporated by this reference as fully
as though it were here rewrittan.

2. hpproval of Tease by Mortgagee, Except as may
otherwise be set forth herein, Mortgagee hereby consents and
approves the Lease and the term thereof, including the options to
extend the term as set forth in the Lease, and covenanta and

- agrees that thae exarcise by Tenant of any of the rights, remedies

and options therein contained shall not consgtitute a default
under the Mortgaga.

3. Ssubordination of Lieasa. The Lease and all estates,
rights, optiong, liens and charges therein contained or created,
thereunder are and ahkall be subject and subordinate to the lien,
operation and effect of ths Mortgage and Assignment insofar as
either of those instruments affect the Facility or other real and
personal Rroperty owned by the Landlord of which the lLeased
Premises is a part, and to all renewals, modifications,
consolidations, replacements and extensions thereof, and to any
additional mortgage financing mBacured by the Facility provided by
the Mortgage, to the full extent of the principal sum secured

‘thereby together with interest thereon, including any interest

which at any time may be capitalized and any intereast thereon,
with the same force and effeot as 1f the Mortgage and Assignment
had been executed, delivered, and duly recorded in the Public
Records prior to execution and delivery of the Lease.
Notwithstanding the foregoing, Mortgagee consents to the removal

‘by Tenant of its trade fixtures in the Leased Premises in

accordance with the terms ¢f the Lease.

4. Non=Disturbance of Tenant. 1In the event that Mortgagee
takes possession of the Leased Premises as a mortgagee-in~

possession, by foreclosure of the Mortgage, by acquisition of

2




- upon the Mortgagaee succeeding to the

title in lieu of forealosure, oxr pursuwant to the Assignment,
Mortgayee agrees not to disturb Tenant's right to possession of
the Leased Premises g0 long as Tenant ig not then ln default
after receipt of notice of such default and expiration of any
cure period applicable thereto under the Lease under termsa,
covenants or conditions of the Lieasa. 9Yenant shall not be named
or joined as a party or otherwise in any suit, action or.
proceeding for the foreclosure of the Mortgage or to enforce any

rights under tha Mortgage or tha bond or note of other obligation
secured thereby.

5. - Attornment to Mortgagea. (a) In the event that
Mortgagea succeeds to the interast of Landlord under the Lease,

Mortgagea and Tanant hereby agree to ba bound to one another
undexr all of the terms, covenants and conditions of the Lease.
Accordingly, from and after such event, Mortgagee and Tenant
shall have the same remediesn againat one another for the breach
of any agreement contained in the Lease as Tenant and Landloxd
had before Mortgagee succesded to the interest of Landlord.

However, provided Mortgagee has glven Tenant notige of its
succession to the interest of rLandlord, Mortgagee shall not ke
bound by any rent, additional rent or other sum which Tenant
might have paid under the Lease other than.the rent paid in
accordance with the Laage before Mortgagee sudceeds to the
interest of Landlord under the Lease, and Mortgagee shall not be
required to pay for any monetary damages as a vesult of any act
or omigsion of any prior landlord (including Landlord).

In the svent that Mortgagee succeeds to the interest of
Landloxrd under the Lease, Tanant shall look solely to Mortgagee’s
interest in the Leased Premises and the racility for the.
satisfaction of any judgment or decyee requiring the pa it o
money by Mortgagee basad upon any default under the Lease, and no

-other property or amsets of Mortgagee shall be subject to levy,

execution or enforcement procsdurss or msatisfaction of any such
Judgment or deorea.

(b) This attornment shall be self-operative, without the

execution of any further instrument bi any of the parties hereto
nterast of the Landlord

under the Lease, and the xespective rights and obligations of
Tenant and Mortgagee upon such attornment, to the extent of the
then remaining balance of the terms of tha Lease and any
extension or renewal permitted thereby, shall be and are the same
as are now set forth therein. '

6. Attornment to New Owner. In the event thal anyone else
acquires title to or the right to possession of the Leased




Premises ugon the foreolosure of the Mortgage, or upon the sale
of the Facility or any part thereof by Mortgagee or its
aucceagsors or asalgns after foreclosure or acquisition of title
in lieu thereof or otherwise, Tenant agress not to seek to
terminate the Lease by reason thereof, but shall remain bound
unto the new owner and the new owner agrees to be bound to Tenant
under ‘all of the terms, covenanta and conditions of the Lease, as
provided in Paragraph 4 above, and any liability of Mortgagee to
Tanant; under the Lease or hereunder arising or to be performed
after 'the date of any such transfer shall terminate upon transfer
of titlae to the Leased Premises to Buch new owner. It shall he
deemad and construad without further instrument or agreement that
such new owner haas assumed and agraed to carry out any and all
covenants and obligations of Mortgagee, as Landlord under the

Lease, ‘arising or to be performed after the date of such
transfer. : :

7. Benméﬂmnuon_anunmmt&_hy_nm_mﬁla&m
Tenant.  Landlord and Tenant, jointly and severally, warrant and
rapragent, covenant and agree to and with Mortgagee that:

(a) The Leasa sets forth all agreements of Landlord and

. Tenant with respect to the Leased Premises, The Lease has not
been modified or amended and is in full force and effact

according to its terms on the date hereof. The term of the Laasa

is fifteen (15) full lLease Years and any Partial Lease Year

commancing on the Commencement Date, as sald terms are defined in

the Leasa, subject to renewal options, 1if any, set forth in the
Laasa. ‘ » '

(b) Neither Landlord, nor Tenant nor any prior Landlord is
in default under the terms of the Lease and no event or events
have ogcurred which, but for the passage of time, tl giving
notice oxr both, would constitute a default under the Lease.

{c) Without Mortgagea'’s prior written consent, Landlord or
Tenant will, so long a8 the Mortgage is a lien on the Faallity,
or the Loan remains unpaid, not amend or modify the Lease In such
manner as would (i) reduce fixed rent under the Lease, (ii)
reduce the term of the Lease, (iil) reduce any other monetary
obligation of Tenant under the Lease or (iv) in any way diminish
the security of Mortgagee, or terminate the Lease for any reason
other than as permitted under the terms of the Lease for any
' reason other than as permitted under the terms of the Lease,
 subject, however, to the provision of the paragraph 8(a) below.

"(d) Landlord and Tenant will send to Mortgagee copiles of
all statements or noticaes of default or other material items
involving the Lease reguired to be glven or given by either of
them under the Lease or recvelved by either of them with respect

4 : '.rl.




td the ﬂbased Premises,'which shall be sent to Mortgagee at the

sama time as such statement or notice im sent by that party to
the other. '

8. . Tenant Representations and Covenants. Tenant hersby
warrants and represents, covenants and agrees to and with
Mortgagee that: -

(a) . Tenant shall not seek to terminate the Lease by reason
‘of any. default of Landlord without prier written notice thereof
to Mortgagee and the lapse thereafter of the greater of (i)
thirty: (30) days after giving of such notice to Mortgagee or (ii)
such. tima as under the Loase was offared to Landlord in which to
remedy the default, within which time Mortgagee, at is excluaive
option, may remedy any such default provided, however, that with
respeat to any default of Landlord under the Lease which cannot
be remedled within such time, 1f Mortgagee commences to cure such
default within such time and thereafter diligently proceeds with
such efforts, Mortgagee shall have such time as is reasonably
necessary to complete ouring such default; provided, however, the
foregoing shall not limit Tenant’s abatement or set-off rights,
if any, as may expressly ba provided in the Lease.

(b) ‘Tenant shall promptly certify in writing to Mortgagee
in connectlion with any proposad assighment of the Mortgage ox
Assignment.,,” whether or not t¢ Tenant’s knowledge, any default on
the part of Landlord then existing under the Lease or whether any
event has occurred which, but for the passage of time, the giving
of notice or both, would constitute a default under the Lease.

(¢) Tenant has no chargae, lieh, c¢laim or offset of any kind
against Landlord (or any prior Landlord) except as may be
provided in the Lease, and Tenant will not withhold or reduce

a its @ » the Lease, exc +t i expressly permitted under
wile Lease,

(d) Mortgagee or its successors and assigns shall, if they
expressly so demand in writing, be named as the additional '

insured, as lts interest may appear, in any policles of liability
insurance now or hereafter reguired under the Lease.

(e) Upon receipt by Tenant from Mortgagee of notice of any
default under the Mortgage or Rasignment, Tenant shall pay all
rents and other sums due under the Lease directly to Mortgagee,
Landlord agreeing that any such payment to Mortgagee will be an

absolute release to Tenant of any obligation to pay the same sum
to Landlord.

'(f) Tenant shall comply with all terms and conditions of
the Lease to, be performed and observed by it and will not pay

5




rent or any other gums due under the Lease in advance, it being
agreed that any such advance payment shall not relieve Tenant of
any obliqation it may have to pay rent to Mortgagee.

9. wmmmmumum Mortgagee
warrants, represants, covenants and agrees with Tenant that, in

- the event of a foreclosura of that certain Mortgage, dated May

20, 1984, granted by Landlord in favor of Northeastern Industri=l
Park, Inc. ‘and F/V Enterprises, Inc. (collectively, the "Seocond
Mortgaged"), recorded in Liber 9014 of Mortgages at Page 332 in
the Office of the Clerk of the County of Erie, New York on
December 24, 1984 (the "Second Mortgage"), Mortgagee will not
allow the Second Mortgagee to affect the Lease in any way,
including, without limitation, not allow the Second Mortgagee to
disturb Tenant’s right to possession of the Leased Premises, as a
result of the foreclosure of the Second Mortgage.

10. Binding Effect. This Agreement shall be binding upon
and inure to the henefit of the raapactxve successors and assigns

"of all of the parties hereto.

11. Notices: Captions: and Gender. Any notices required or
permitted to be given hereunder shall be in writing and (i)

personally delivered or (1i) given by registered or certified
mail, postage prepaid, raturn receipt requested, or (iil)
forwarded by overnight courier serv Ece, in each instance
addressed to the following addresses or such other addresses as
the parties may for themselves designate in writing as provided
herein for the purposes of recelving notices hereunder:

Mortgagee: , Key Bank of New York -
' 66 South Pearl Street
Albany, New York 12207

Tanant: Buffets, Inc.

‘ - 10260 Vviking Drive, Suite 100
Eden Prairie, MN 55344
Attn: Real Eastate Department

Landlord: : Clarence Mall Properties
c/o 'The Brookhill Group
10 Bast 53rd Btreet
New York, New York 10022

Any notic hereunder shall be ¢ med giv 1, in the cas of
1 :sonal ‘delivery, upon actusl delivery, and in the case of
appropriate mail or courier service, upon deposit with the U.S.
Postal Service or delivery to the courier service.

o
A 6




12, Entire Agreement., This Agreement contains the entire
: underatanding between the parties hereto. This Agreement may be
nodified or amended in full or in part only by an agreement in

writing executed in the same manner as this Rgreement.

13, aizggllgggggg The captions used at the beginning of
each paragraph of this Agreement are for the convenlence of the
reader and do not form a part of this Agreement.

Whenever used, the singular number shall include the plural,
the plural the singular, and the use of any gender shall include
all genders.

This instrument shall be governed and construed in
accordance with the laws of thevState of New York.

This Agreement may be racorded at the request of any of the
parties hereto.

IN WITNESS WHEREOF, the partiea have caused this Agreement
to be executed by thelr respective duly authorized cofficer or
partner as of the day and year first above written,

KEY BANK OF NEW YORK.

w0

Nﬂmﬂ*i%a74é9ﬁdﬂm%éﬁﬁﬁ

Title: Ve

CLARENCE MALL PROPERTIES
(LANDLORD)

By. e Brookhill Ssex Capi tal Resources, Inc.
Its General Partner

BY ij //Q/frz/){ W

Nam@: Ronald”B. Bruder
mitle; President

BUFFETS, INC.
(TEMANT) :

o | By ciZZZ;;/4é£;7K “
. 3Be Cent
Tit¥ea: Presvowunt
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STATE OF MEW YORK }

., 1993, before me personally

4 ' /7] DY . who, being by me, du swWworn
did depose and 8 resides at / b 7
; that ha is a 3§ Xay

Bank c?f New York, the corporation desorxribed iIn and which executed
the within instrument; and that he signed his name thersto by
ordexr of the Board of Diractora of said corporation.

OTARY PUBLI
RICHARD B. SAULSBERY

Notary Public, Stata of New “York
Qualified in Albany County Qf/

STATE OF NEW YORK ) Commission Expires Aprll 28, 1842
' }os.:
COQUNTY OF }

On thigsley Q 93, before me personally .
appeared /<, "', Cperscm who executed the P /[gy
foregoinyg Inkt be ng duly sworn by me, did deposf ATV
and say that he is a g e~ "of The Brookhill capdal/t

Group, ithe general par

Jersey limited partnepaiip, and that he executed the foregoing

ame, that he had authority to sign the
same, and he acknowledged to me th kecuted the same as the




STATE OF M/MVESOTA }
Yas, ;

COUNTY OF AHVNEAN 3}
on this g&f'/‘day of k7’//7& . 1993, before me personally

appeared P Conh , who, being by me duly
Bworn, did depose and say that he resides at anecpods,
Ly nnesos i that he is the Vel

of Buffets, Inc., the corporation described in and which exacute
the within instrument; and that ha signed his name thereto by
like order of the Board of Directors of said corporation.

NOTARY PUBLIC

...............

b KELLY A, STAACK
§ [ 8 NOTARY pUBLIC - MINNESOTA
@g HENNEPIN COUNTY
- My Commisslon Explras Oct. 30, 1994

SObedd

e v AL 4
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BCﬁEDULE A"
Hortgaqe With Consolidation and Spreading Provisions
, Dated December 20, 1984
_ Between _
Clarence Mall Properties, a New Jersey Limited Partnership
| ' - @and-
Bmpire runding, Inc..
- Mortgage recorded in Liber 9014 of Mdrtgages

. at Page 310 in the Office of the Clerk of the
County of Erie on the 24th day of December, 1984.




SCHEDULE “B*

: Exhibit A = from the main rease
(the picture with shaded portions of the property)




MEMORANDUM OF LEASE

THIS MEMORANDUM OF LEASE, is made and entered into as of
this X]jyhay of  [Mareh . 199§L, by and between
Clarence Mall Properties, a New Jersey limited partnership
("Landlord"), and Buffets, 1Inc., a Minnesota corpor: n
{(“"Tenant") . ' ’

ECITALS

A. Landlord, as landlord, and Tenant, as tenant, have
entered into that certain lease dated June 15, 1993 and that
certain letter agreement dated June 16, 1993 (collectively, the
"Lease"), relating to certain leased premises (the "Premises"“) in
the shopping center development commonly known as Clarence Mall
(the "sShopping Center"), situated on certain real property in the

City of Clarence, County of Erie, New York, legally described on
Exhibit A attached hereto.

B. Landlord and Tenant now wish to memorialize of record the
existence of the Lease and certain specific terms of the same.

NOW THEREFORE, in consideration of,the_Lease:and other good
and valuable consideration, Landlord and Tenant agree as follows:

1. Landlord and Tenant have entered into the Lease to demise
and let the Premises, upon the terms and conditions more
particularly set forth in the lLease. I

2.

The term of the Lease shall be for an initial term of
Fifteen (15) full Lease Years and any Partial Lease Year (as such
terms are defined in the Lease), commencing on Y r 22, 1993

{the "C¢ encen 1t Date"), and expiring on Decemn 2008,

3. Subject to the terms and conditions more particularly set
forth in the Lease, Tenant has the option to extend the term of the
Lease for two (2) additional periods of five (5) years each, such
periods to commence at the expiration of the initial term or
preceding extended term of the Lease, as the case may be.

4, As of the date of this Memorandum of Lease, the gross
leasable area of the Premiggs is ten thousand sixty (10,060) square
feet. . '

t  B. Tenant shall have the exclusive right to operate a sit-
down buffet-style restaurant or cafeteria in the Shopping Center.
Landlord covenants and .agrees not to lease any  space in the
Shopping Center to (i) any other tenant whose primary business
conducted in such space is the operation of a sit-down buffet-style
restaurant or cafeteria, or (il) any restaurant greater than four
thousand (4,000) square feet or serving alcohol in Out Parcel No.
1 shown on Exhibit A of the Lease, nor shall Landlord permit or
consent, either explicitly or implicitly, to the operation of a




® - ®

sit-down buffet-style restaurant or cafeteria in the Shopping
Center or to any restaurant greater than four thousand square feet
or serving alcohol in Our Parcel No. 1 shown on Exhibit A of the
Lease; provided, however, that this exclusive shall not apply to
the following tenants of the shopping Center: Hills Department
Store, Burlington Coat Factory and Silo, each of whose current
leases does not prohibit them from operating a buffet-si .e
restaurant or cafeteria; further provided that Landlord agrees not
to enter into any new Shopping Center leases without including a
provision which would prevent said tenants from operating a buffet-
style restaurant or cafeteria at the Shopping Center.

6. Reference is made to the Lease for a full statement of
the terms and conditions of the Lease, all of which are hereby
incorporated by reference. S

7. Nothing in this Memorandum of Lease shall be construed to
amend, modify, change, alter, amplify, interpret or supersede any

of the terms and provisions of the Lease, which shall in all things
control.

IN WITNESS'WHEREOF, Landlord and Tenant have caused this

Memorandum of Lease to be executed as of the day and year first
above written.

Witness: LANDLORD:

CLARENCE MALL PROPERTIES,
a New Jersey limited

, - partnership’ P

: p /i///)p | / chﬁ//’
By. ) Ve
Its:l __. -“esident
By:BrookhillCapital Resources, Inc.

Managing General Partner
Witness: TENANT : ,

MMW

pylaa.js




- STATE OF ey York )
) ss.

COUNTY OF yey York )

The foregoing instrument was acknowledged before me this

22 _day of February , 1994 , by Ronald B. Bruder, President ,
the alResmnces Inof Clarence Mall Propertles, a
New Jersey 1limited partnersh p on behal the 1linited
partnership.

(seal)

STATE OF MINNESOTA )
) ss.

county oF (Yol )

+h The»foiegoing instrument was a nowledged before me this
\1" qay of __(Morch » 190\, by .
the CED of Buffets, Inc., a Minnesota

corporation on behalf of the corporation.

(sea;

oy

Notary Public

THIS INSTRUMENT WAS DRAFTED BY
AND TO BE RETURNED TO:
Buffets, Inc. (JGS)

10260 Viking Drive, Suite 100
Eden Prairie, MN 55344

(612) 946-0612




‘Exhibit A

Legal Description of Shopping Center

ATL. THAT TRACT OR PARCEL OF LAND situate in the
o of Clarence, County of Bria and State of Rew York,
he!.ng

part of Lot 12, sSection 13, Township 12, Range §
of tha Malland Land Com

any‘'s Survey and moxe partloulaxly
deseribed as Eollowss pany .

. AEGINNIHG at the southaast coyaer of Lot 12,
Soction 13, thanca horth §7° 22 20" uest along the =cuth
1ing of 1ot 12, gaid line heing the northerly right of

ey of Mafn Stroedt ax lasd out 99.00 fest in width, 1227.54
foat to a point, sasd point being the intersection of the
south line of Lot 12" and the eartarly right of way of
Transdt Road as shown on Tradsit.Acquisition Map, RArs 1,
8.B. 88, Map 3, Pareql 3; thence north ¢¢ 12°* 50° eagt

along the eagterly xight of way of Trensit Food, said -

line also belng parallel to sad 67,00 feet at xight engles,
asgtarly of the vast line of Lot 12, 1202.82 fect to a point:
thence south 8§* 47' 10® cast along a line, seid line bainy
at rightt angles o the praviess couwrse, 1235.49 feet ¢o a
point, =aid point lying on tha east 1ine of Lot 12; thehce
sopth 04 37! 10® west along the east line of Lot 12,

1254 .57 feet to the polnt O placn of Begianing, containdn
34,64 gorag, torda 6r lesx.

EXCEPTING ARD EESERVING thexefrom tha following
six paxcels described as follovs:

FM%_S_& lr BEGINNING at a point Ln the south line of Lot 12,

sa3d point heing 67.96 faet southeasterly of the southwest
ankner of Lat 124 thénca nonth ¢° 12 50% eagt along the
exuti_.nghti.ght of wuy of Txansit Road, 200.00 feek to &
point; thence south €7° 22' 20" past wlong & line parallel
to, the south line ¢f Lat 12, 200.00 £det &0 w point: thence -
south 0% 12' S0 west aleng a lina parallel to the west line
of | Lot 12, 200.00 faat to a point, smasd point hein{ the
geath lloa of Lot 12; thenoe north 87° 22' 20" werh along

tha gottth line of Lot 12, 200.00 feet to the point or place
af be I g .92 ¢ DAZE OX . Ne
PARCEL 21 DECGIMWIRG ant & point iy the acuth line of Tat No.
Y37 Saccion 13, said line

ing the northerly cight of way
of Hain Stxeset ay Ladd out P9 feet in widuh, 470.30 faet
2 g

westorly of the routhoact gorner of said Lot No. 127 teasured
along Said south lire of Lot Mo. 12; running thence westerly
aleng the south line of Lot Ro. 12, 115.08 foet ta & polnt:
4honce moxkherly parallel to the cast line of sald Lot No.
12l 170 feet o a point; thence easterly at right anyles to
the previous course 115 feet to a point) thence sounthexly
!ix;l‘b_.ogigect line to the point of beginaing, a distance of
. AlG.

PARCEL 31 That piace or parcel of land conveyed wa F/V muz“r
i:xees. %ng. by Sesd recorxded fn the Eri¢ County Clerk's offite
! Libex 7890 of peeds at page 63. '

B 4: COMMENCIRG au the polint of intersection between thm
vapterly boundary line of Txanzit Read (os a street 100 fect
wide) wnd the southerly line of lands conveyed to Beéars,
Rogbuck and Co. by deed recorded in the Brle Cc  y Claxk's
Office, 4n Libatr 7587 of Dcads at page 2647 thenca éaatexly
alpng the southerly line of lande so conveyed ¢

9 Jdeaxs, Reebukk
and Co,, 309 fapt to a point; thence southarly along & course
uhich {5 At tight angles to the lnckt degcrided courte, 150

feet to a point, which &3 the point or plsce of beglnning:

P ——— e

.!Nﬁflﬁm.
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thence castexly along a course which L at xight angles

to the lact dasexribed courze, 286,.1) feet to A points -
thente northeasterly along a ceurse which is at an interior
#ngle of 205" 58!, 2B.55 feet to & point; thence sagterly
at an extetiox angle of 205* 50' and along a line dxeawm
paraliel to the goutherly line of landy So conveyed to
Sears, Rochkuek ond Co., 45.68 feghk ta o

_ G goim-.x thanca
southwesterly at an interior angle of 2%

88', 173,14 feet
to & point; thence southerly at wn exterior angle of 115¢

§8',.38,99 feet t¢ a polnts thenoe wastarly along a gourse
which im at wight angles 4o the last descgheﬂ course, seld
course bedng aleng ¢ liné drawa pavallel ¢o the southuxly
line of londy 20 cunveyed to Sears, Rocbuck wnd Co.e 200
feet to d point; tlance northerly along a course which

ix at right apgles to tho last decoribed ¢ourse,'103.17 feot
©o the pofut or place of beginning, centaining .S§) scre, moxe
oL lLest. . * N

. . .
PARCEL 5¢ COMMENCING at a point in the west lina ¢f Lot 11,
Section L3, Tovmship 12, wange 6, %1200,00 feet noxth of the
southwest: cogney of xald lot) thence easterly st right angles
to sald west lot Line and «lung the south lina of|land’
devcribed in a.dead recorded in the Frie County Clerk's
Office in Liber 7587 of Deeds at page 264, 5$72.00|fact to
the point or place of heginnfng; thencw southerly|at zight
angles, 130,00 feet to a pointy themce cawtexly at right -
angleg, 288,11 feet ¢o a point¢ thence northanstezly 28.59
femt t0 a point, sald paint being 137.30 fewt south of the
south Mune of-land describad in o dced recorded in the Exie
County Qlexk's QfXfice in Liber 7587 of Deedn 3t ppge 2647
thehos eastorly on u Line parallel to the southerly line of
xald land deporihad {n & dced recorded in the Erig County
Clerk's OfE£iva fx Liber 7587 of Deeds at pagu 264, 213.2)
fatt to 8 polnt: thence northerly at right angleg, 137,50
feet to & pointy gadd point balng in the south Adpe of

land described 8 deed recorded in the Brie Coupty Clerkt's
Office in Liber 7587 of Deeds at paga 264; thencel westerly
at right anglee along the south line of suid land| degecibed
in a Qerd xecorded in the Erie County Clerk's Offica in
Libar 7587 of pueds 2t page 264, 525.00 feet to tha point
or plane of beginaing, vontoinding 1.74 acres moxe

T JEL 6t COMMRMNCING &t the ihter: tien of the
Iransit Road (as a 100 foot wide right of way)
north Line of Hain Street (Y9 feet wide] being al
south ine af Yot 12, Section 33, Township 12,
thenee noxch 4§¢ 52' 35% oant, 550,85 feet slong
fnorth e of Hain Straet to & peoint: theance noreh 004
07 25" west along & lins 30.42 feet to the point
bcginni gt thence norkh 40* 49! S2* east aloni & iine
105.00 Zcet Lo 4 polnt: thence north 492 11f¢ 18 yest
along & ling X50.00 feet to a polats thenve south 40
48" 42™ yast along a Lins 105,00 feet to a point:|thence
routh 49% 11" 318" east alopy 4 lina 150.00 feet to the
point of beginning containing 0.36 acre moxe or Less.

IN%J\:ES:
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Buffets, Inc.

10260 Viking Drive  »  Suite 100«  Eden Prairie, Minnesota 55344 {612 942-9760 + Fax 612} 942-9658

June 16, 1993

VIA FAX AND
FEDERAL EXPRESS

Mr. Ron Bruder

The Brookhill Group

10 East 53rd Street

New York, New York 10022

RE: 01d Country Buffet
Clarence Mall
Clarence, New York

Dear Mr. Bruder:

Pursuant to that certain lease dated June 15, 1993, by and
between Clarence Mall Properties, as Landlord, and Buffets, Inc.,
as Tenant, (the "Lease") for that certain Premises described in the
Lease, Tenant agrees that Landlord shall have the right to
terminate the Lease in the event that those certain terms set forth
in Section 2(i)(a), (b) and (c) of the Lease regarding the
Commencement Date, i.e. "(a) the date Landlord approves Tenant's
Plans; (b) the date Landlord tenders possession of the Premises to
Tenant; (c) the date Landlord provides Tenant with a nondisturbance
agreement from the secured party under the existing first mortgagee
or deed of trust with respect to the Shopping Center on terms and
conditions reasonably satisfactory to Tenant and such secured
_ ", < 1 within (x (6) montl! from t! | roo
the date Tenant receives a fully executed copy of the Lease, or
(ii) the date Landlord obtains Bankruptcy Court approval of the
Lease in Bankruptcy Case No. 93B40234 (TLB) in the United States
Southern District of New York, provided that Landlord's approval of
such Plans are reasonable and provided Landlord tenders possession
of the Premises free from any Hazardous Materials by July 1, 1993,
all pursuant to the Lease. In the event Tenant is diligently
pursuing such terms as set forth in Section 2(i) (a), (b) and (c) of
the Lease during said six (6) month period, Landlord agrees to
extend Landlord's right to terminate the Lease for an additional
three (3) month period.

ol




Mr. Ron Bruder
June 16, 1993
Page 2

Tenant's obligations under the Lease are contingent upon
Bankruptcy Court's approval in Landlord's Bankruptcy Case No.
93B40234(TLB) in the United States Southern District of New York.
Landlord agrees to use all reasonable means to obtain, at
Landlord's sole cost and expense, such Bankruptcy Court approval.
Landlord further agrees that Tenant is not obligated to commence
any construction on the Premises nor shall the 150 day period for
the Commencement Date as set forth in Section 2 of the Lease start
until Landlord has received Bankruptcy Court approval of the Lease.

Except as hereby specifically amended, the Lease and all the
terms and provisions thereof shall remain in full force and effect.

By executing this document below, both parties agree to be
bound by the terms set forth herein.

Very truly yours,
BUFFETS, INC.
By@//qéfééﬁ

Roe H. Hatlen, CEO
Dated: éng/Z?

Brookhill Management Corp., as Agent for )
CLARENC ROP IES
Ronald B

ry

President

Dated: 4é’/l {/{&

NY138LL.KSY
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MEMORANDUM OF LEASE

*hiTHis MEMORANDUM OF LEAGBE, is made and e tered into as of
this \1"Ray of __ (Moreh , 1994., by and between
Clarence Mall Properties, a New Jersey limited partnership

("Landlord®), and Buffets, 1Inc., a Minnesota corporation
("Tenant"). ‘

RECITALS

A. Landlord, as landlord, and Tenant, as <tenant, have
entered into that certain lease dated June 15, 1993 and that
certain letter agreement dated June 16, 1993 (collectively, the
"Lease"), relating to certain leased premises (the "Premisesg") in
the shopping center development commonly known as Clarence Mall
(the "shopping Center"), situated on certain real property in the

City of Clarence, County of Erie, New York, 1egally described on
Exhibit A attached hereto.

B. Landlord and Tenant now wish to memorialize of record the
existence of the L.ease and certain specific terms of the same.

NOW THEREFORE, in consideration of,theALeaseiand other good
and valuable consideration, Landlerd and Tenant agree as follows:

1. Landlord and Tenant have entered into the Lease to demise

and let the Premises, upon the terms ‘and ~conditions more
particularly set forth in the Lease.

2. The term of the Lease shall be for an “initial term of
Fifteen (15) full Lease Years and any Partial Lease Year (as such
terms are defined in the Lease), commencina on November 22, 1993
(tt "Comnme: it Dal '), 1d expiring on iber 31, 2008.

3. Subject to the terms and conditions more particularly set
forth in the Lease, Tenant has the option to extend the term of the
Lease for two (2) additional periods of five (5) years each, such
periods to commence at the expiration of the initial term or
preceding extended.term of the Lease, as the case may be.

4. As of the date of this Memorandum of Lease, the gross

leasable area of the Premiigs is ten thousand sixty (10,060) square
feet. : 4

t b Tenant- shall have the exclusive right to operate a sit-
down buffet-style restaurant or cafeteria in the Shopping center.
Landlord covenants and .agrees not to lease any  space in the
Shopping Center to (i) any other tenant whose primary business
conducted in such space is the operation of a sit-down buffet-sty]

restaurant or cafeteria, or (ii) any restaurant greater than four
thousand (4,000) square feet or serving alcochol in Out Parcel No.
1 shown on Exhibit A of the lLease, nor shall Landlord permit or
consent, either explicitly or implicitly, to the operation of a




) )

sit-down buffet-style restaurant or cafeteria in the Shopping

- Center or to any restaurant greater than four thousand square feet
or serving alcohol in Our Parcel No. 1 shown on Exhibit A of the
Lease; provided, however, that this exclusive shall not apply to
the following tenants of the shopping Center: Hills Department
Store, Burlington Coat Factory and Silo, each of whose current
leases does not  prohibit them from operating a buffet-style
restaurant or cafeteria; further provided that Landlord agrees not
to enter into any new Shopping Center leases without including a
" provision which would prevent said tenants from operating a buffet-
style restaurant or cafeteria at the Shopping Center.

6. Reference is made to the Lease for a full statement of
the terms and conditions of the Lease, all of which are hereby

incorporated by reference.

7. Nothing in this Memorandum of Lease shall be construed to
amend, modify, change, alter, amplify, interpret or supersede any

of the terms and provisions of the Lease, which shall in all things
control. -

IN WITNESS WHEREOF, Landlord and Tenant have caused this

Memorandum of Lease to be executed as of the day and year first
above written.

Witness: LANDLORD®

CLARENCE MALL PROPERTIES,
a New Jersey limited

L partnershi /j7
By:
Its: Honald ® Bmue?,ﬁg4 ;‘“

By:BrookhillCapital Resources, Inc.

Managing General Partner
Witness: TENANT: ‘

Y/ Wé—
ol S

e e

pylaa.ja




The fore

going instrument was acknowledged before me this
22 day of _Eethr

+ 1994 , by Ronald B. Bruder, President

,
tal Resources Inof Clarence Mall Properties, a

New Jersey ‘1 m1 ed partnershlip on behal the 1limited

partnership.

(seal)

#'(yz 4o 7/7/9@7

STATE OF MINNESOTA )

. ) ss.
county oF (V0N )

-1+h The foregoing instrument was acknowledged before me this
! day of

Maren , 190\, H . Haotlen .

. of Buffet's, Inc., a Minnesota
corporation on behalf of the corporation.

(seal

Notary Public

’ S d

THIS INSTRUMENT WAS DRAFTED BY

AND TO BE RETURNED TO:

Buffets, Inc. (JGs)

10260 Viking Drive, Suite 100
len Prairie, MN 55344

(612) 946-0612
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Exhibit A

Legal Description of Shopping Center

ALL THAT TRACT OR BARCEL OF LAND sitvate in the
Toutt of Cloaxence, County of Exla and State of Hew York.

being part of Lot 12, Bectfon 13, Townshlp 12, Range &
of the Hollaad fund Com

‘s Survey and moxe particulaxiy
desoribed as Eollowes eany .

BECING ot the southhast coyaer of Lok 12, .
§oction 13, thanca horth §7° 22% 20% uwect along the =outh
1ing of 1ot 12, gald libe being the northerly xight of

wey of Mafn Stredt as leid out $9.00 feet in width, 1227.54
feet to a polot, sald point beiny the {ntersection of thae
south line of Lot 12" and the eartorly xight of way of -
Transdt Road as shown on Traasit.Acguisition Map, PArt 1,
8.BE. 88, Map 2, Povagl 3; theunce nortlt 0* 12° 50" eagt
alonyg the easterly xight of vay of Trensit Hoard, said
liae mleo belng i

paxallel to and 67,00 fect At n zht waglos,
asstarly of the west line of Lot 12, 1202.82 fec

to o polnt:

thence south 89° 47Y 16" east along a line, said line boiny .
at righu mmglec 4o the pravicus cowcsa, 1235.48 feet to a

point, =aid poinr lying on tha eaxt l4ine of ot 121 thence

gopth 04 37! 19° yest along the east line ¢f ot 12,

1254.57 feet to the polnt or place of bagisning, containin

34,64 doros, tora o lesx.

PXCEPITNG ASD EECSERVING thexefron tha £ollowing
85ix parxcels described as follows:

EAR 1: BEGIRNING at & point in the south line of Lot 12,
t hefng 67.96 foot southeéacterly of the southwest
eckner OFf Lot 124 thénce noxth 0° 12° 50% east alony the
exisu_.nghtighh of wuy of Transit Road, 200.00 feek to w
point; thence zouth 87° 22! 20" east slong 6 1ine parallel
to.the south line of ot 12, 200.00 £det to & pofnt; thence
south 0% 12° 59" west along a )ina parallel to the west line
of|Low 12, 200.00 fZaat to a point, sald point belng the
gouth line of Lot 12; thenoe north 87° 22' 20™ wesk along
tha moitth lina of Lot 12, 200,00 feet to the point or place .
Qf beg ng, containl .92 By X€ OF Yesx,

PARCEL 23 DBEQIMNING at 8 point Iy the south line of Xot No.
Y27 Saccion 13, sajd line

ing the northerdy right of way
of Hain Htxsek ag lald cut B9 feet in width, 470.30 faet
X

westerly of the southeact corner of said Lot No, 123 measured
aleng Sadd south lipe of Lot Mo, 12; yuaning thence westerly.
slong the south Line of Lot MHo. 12, 1X5.08 faet to x polnts
thence northerly paxallel to the eacst lina of sald Lot No.
12, 170 feat to a points thence eastexly at right anyles to
the previous gourse 115 feet to a pointy thenue sowthexly
ix;l‘gogi;uct Line to the point of beginning, a dictance of
. ant.

PARCEDL 3t That picce or parcel of land tonveyed to F/V Enterix
prises, Juc. by desd recordesd fn the Exi¢ County Clerk's Ofifibe
in! Liber 2899 ef pecds at page 63, :

4 4: COMMENCING at tbe polnt of intersection bebtween the

eaaterly boundary line of Txansit Read (as &« strget 100 fact

wide) mnd the southerly line of Jands tonveyed to Beard,
Rogbuck and ¢o. by deed recozrded in the frie County Cleaxk's
Offlae, &n Libar 7587 of Deeds at page 2645 thence aigtexly
alpng the southerly line of lasde so conveyed tu Seaxs, Reebukk
and Qo,, 503 feet to a point; thence gsoutharly alony & course
‘l;hivh {r At right angles to the lack describe

doh § course, 150 r“~
¢et to a poink, which L3 the puvint ox ploce of kegloning .




* b oo

ng a course which 4s at ap interior
angle of 205+ s5g¢, 23 g f{eet to a point; thenca eAsterly
At an exterior angle of 205+ s5g¢ and along a line drawn
paraliel to the Southerly Ying o )

. along a course whioh
ie at right apgles T0 tho lavt dororibed COWrse,*103.17 feet

TO the pofat or plice ©F begfnning, cent -5 scra, morxe
o 1“‘» ¢ ) *

-

) , ) ‘

PARCEL, 5 Commrerge ae 3 polnt in the west Line ¢f Lok 12,

Seetion 13, Tovnship 12, Mg;e 6, 1200,00 feet potth of the

sOUthweslt Cornex of %3i4 lot) thence engterly ut right angles
: ing and along the south 1ina of| land*

described fn a.deeq *ecorded {n the Rrie County Clerk's

Deedn vt page 264, 572.00| feet to

the point or place of beginntn ‘thengw southarly|at righe
angles, 130,00 fast to agpoinhg'

thenoe castexiy ag zight
angley, 285,11 feqt to a point¢ thence noxtheasterly 28,55
feet to a point, £aid point being 137.80 geat gouth Of the
Zouth line of 1and deyer; o deed pucorded i the brie
County Clexk's 0ffice in Liber 7587 of heeds at ppge 264;
thehos vastorly on a Parallel to thw southerly line of
22id lond descrihed {n & déed pedorded in the Bﬂ# County
Clerk's Offica fn Libep 7587 of Deeds at paga 364 213.2)
fatt to a polnys thence no:tzlg:ﬁy at xight anglesl.

At page 264, 925,00 feot to
QL plame of beginning, contns.nj.:'xg 1.74 acres moxe

2 T at t inter: lon of
P ovaa yar 4 10( —-9% widc xaght of way)
~veun aane of Hainlgtreeu (99 feet wida) being al
8outh lne of Lot 13, Section 23, Township 12,
thence horeh 43¢ szt 33" oant, 859,85 faet along
torth line of Hain Street to a peint; thepce no
07 25% wost 220ng & linw 30,32 feet to the peintl|or
Lg; thence nozth ¢oe 48' 52° eagh aloni 3
105,00 Zeet to 4 oint: thence porth 49¢ 114 i
ong & Ling 350,60 feet to o podnt; thence south
48° 42" yant along a 11ne 105,00 £eet to a polnts|thenca
touth 49% 137 18+ apge alogg & lina 150.00 feet to the
point of baginniag containing 0.36 acre moxe op Llesx,

IN%:\;S:
s
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THIS ASSIGNMENT AND ASSUMPTION OF LEASE is made as of
the 14th day of July, 1994, by and between BUFFETS, INC., a

Minnesota corporation (“Aasignor'), and OCB REALTY CO., a
Ninnesota corporation ("Assigmee®).
RECITALS

A. Clarence Mall Properties, as landlord (hersinafter
referred to as “Landlord®), and Assignor, as tenant, entered into
that ccrt#in Lease Aqreenent dated June 15, 1993 (hereinafter
referred to as the "lLease"), relating to certain real property
and improvements located in clirence ¥all, Clarence, New rdrk.
and more specifically described in the Lease.

B. Assignor now deaires.to assign to Assignee all of
Assignor's right, title, interest and obligations in the Leasas,
and Assignee desires to accept the sane ind assune¢ all right,
title, interest and cbligations of Assignor under the Laase.

NOW, THEREFORE, for good and valuable consideration,
the rcccipt and sufficiency of which is hereby acknowledged,
Assignor and Assignes hereby agree as follows:

1. Assignor hereby assigns, sells, tranafers and
conveys to Assignee, its successors and assigns, all of |
Ancijnnr'a right, title and interest and obligations under the
Lease. o |

2. Aanignie hereby assunes all of the obligations of
“the tenant under the Leaase ocourring ox accruinﬁ from and after
the date of this Assignment and Assumption Agreement. Assignee

- hereby agrees to indemnify, defend and hold ha _.e88 Assi_ r

£0'd ¢L662b6218 'ON Xvd ONI-SL3JdN8  Wd SO:eF 1¥4 &8-907030




- I

DEC-08-1997 1@8:33 ‘RHQQN g JAMES LLP . 6882443 P.B4-14

troi any and all ebligations, liabilities, claims and causes of
action arising out of the Lesase from and after the dgte of this
Assigneent and Assumption Agresment. '

3. This Assignment and Assumption Agreement and the
terms and conditions hereof shall be binding upon and shall inure
to the benerit of assignor, Assignee and their respective heirs,
executors, administrators, successors and assigns.

IN WITNESS WHEREOF, Assignor and Assignae have caused
this Assignment nnd‘issumption Agreenent to e -xecuted and
delivered as of the day and year firat above writtaen.

B! <

on (L. e

Roe H. Hatlen, CEO

OCB .
BY: :
0 » Hatlen,

THIS INSTRUMENT WAS DRAFTED BY:

Faegre & Benson (JEK)

2200 Noxrwast Canter

90 South Saventh Street
Minneapolis, MN 55402

Phone: (612) 336-3000

MRROB269.WPS
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_.DEC-QB-1997 18:34 QRQHQQN & JAMES LLP .
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~ SUBLEASE

This Sublease, made and entered into as of the 14th day
of July, 19%4, by and between OCB»Reaicy-Co., a Minnesota
corporation {("Sublandlord") and OCB Restaurant Co., a Minnesota
coxporation (5Subtenant').

RECITALE

1. Buffers, Inc. entered into that Lease Agreement dated
June 15, 1993, by and between Clargnce Mall Properties, as
landlord ("Landliord®), and Buffsts, Inc., ae tenant, (the "Prime
Lease"), covering certaih space {the "Premises") located in
Clarence Mall, Clarencef New York.

2. Buffets, Inc. assigned all of its right, title,
interest and obligations under the Prime Lease to Sublandlord
pursuant to that Alsighment and Assumption Agreement dated
July 14, 1994. |

3. Subtenant desires to SUbleaaé the Premises from
Sublandlord and Sublandlord desires to Sublease the same to
Subtenant, on the terms and conditions hereof.

NOW ™ "~ ~"wW~" din« “Tiwral ' of the ti 3, cover “t®
and conditiong ' set forth below, and other good andzviiuable
consideration, the recéipt of which is hersby acknowledged, the
parties dgzee as follows:

1. crant. .

Sublgndlord does hereby Sublease to Subtenant, and
Subtenant does hereby lease from Sublandlord, the Premises and

all appurtenant rights under the Prime Leage, under the terms and

conditions set forth herxein.

S0'd ¢l862v6el8 'ON Xvid ONI SLE4dN8  Wd L0:21 1¥d L6-50-030
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2. Term. |

The term of this Sublease shall commence as of July 14,
1994 (the "Commencement Date"), and shall end on one (1) day
prior to expiration, or the sooner termination, of the Prime
Lease as that term may be extended pursuant to the Prime Laase
and upon mutual agreement of Sublandlord and Subtenant.

3. Subleage Rent.

3.1 Subtenant shall pay to Sublandlord a guarantead
annual rental ("Sublease Rent") in an amount equal to ten percent
(10%) of gross sales made or rendered, in or from the Premises
(*Groas Salea*) for each calendar year or portion thereof during
the term hereof. In the event that the aggregate of
Sublandlord’s oxpenses during any calendar year including, but
not limited to, all rental, common area expensss, real estate
taxes, advqrtising/p:omotional expense payments, and all other
charges paid under the Prime Lease and all other restaurant
subleases to Subtenant, shall exceed the amount of Sublease Rent
and all other sublease rent under all other restaurant subleases
to -Subt:ena.nr. received by Sublandliord from Subtenant duf:ing the
same calendar year by more than eighty percent (80%), Sublandloxd

'shall have the right to increase Subtenant‘'s Sublease Rent;
provided, howaver, such increase in Sublease Rent shall not
exceed ten percent (10%) of the Sublease Rent due during the same
calendar year; provided, further that Sublandlord’'s right to
increase.Subtenﬁnt's Sublease.nent'shall.be exercisead no more.

than one time every four (4) year period during the term,

804 ¢L662h6ei8 ON Xvd ONI §1344n8  Rd £0:21 1¥4 £8-80-03d




.DEC—88—1997 10:34 QRQHRRN & JAMES LLP . 6882449 P.@7/14

including any extensions hereof, commencing with the Commencement

Date of this Sublease.

3.2 All Sublease Rent shall be payable within fifteen
(15) days after tha end of each accounting pericd agreed to by
Sublandlord and Subtenant, without notice, demand, deduction,
abatement or offgset during the term hereof and any renewal oxr

extended term, and delivered together with a statement of the

groas sales of tha Subtepant made at, in on and from the Premises
for such accounting period. All Sublease Rent and written

statements of gross sales shall be provided to Sublandlord at the

following address:

OCB Realty Co.

Suite 100

10260 Viking Drive
Eden Prairie, MN 55434

or such other address as may be designated upon notice to
Subtenant,
4. Pxime Leage.

This Sublease is subject and subordinate to the Prime
Lease. Subtenant acknowledges that it has recaived a copy of the
! me Lease 1 agrees that all of its rights w |- | L@RE
shall be subject to the Prime Lease. Except as expressly
provided by the texrms of this Sublease, Subtenant agrees to be
bound by and paerform all the terms, provisions and conditions to
be ﬁertormed by or applicable to the tenant under the Prime Lease
except the obligation to pay rent to the Landlord and for
purposes of said limited incorporation any references in the
Prime lLease to "Legsor" or “lLandlord" and "lLessee® or "Tenant"

ghall be deamed references to Sublandlord and Subtenant

-3-
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respectively. Sublandlord shall have the benefit of all rights
and remedies available to the Landlord under the Prime Lease,
ineluding but not limited to the right of re-entry.

5. Agsigoment and Subletting.

Subtenant shall not amsign this Sublease in whole or in
part, or sublet all or any part of the Premises, or permit
occupancy of all or any part of the Premises under any
arrangement by a party other than Subtenant, without in each
instance the prior written consent of Sublandlord in its absolute
and sole digcretion.

6. Default: Performance by Sublandlord.

6.1 1If installments of Sublease Rent or any other
amount payable hereunder are not paid by Subtepant when the same
becomes due, or Subtenant shall default under any'other term,
condition, tovenant or cobligation on the part of Subtenant to bhe
kept or performed, and such default shall continue after ten {10)
days’ written notice from Sublandlord, then, in any of gaid cases
Sublandlord may, in addition to any other rights and remedies,
terminate " is £ “lease without further ﬁotice and re-enter and
take possession of the Premises, and remove all persons and their
property therefrom so as to recever at once full and exclusive
poseession of all the Premises, whether in possession of
Subtenant or of third persons, or vacant, and Suﬁtenant'a
liability for rent and all other liability shall survive any such
termination and re-entry.

6.2 If Subtenant shall fail to perform any act on its

part to be performed hersunder, Sublandiord may (but shall not be

-4~
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obligated so to do) perform such act without waiving or releasing
Bubtenant from any of its obligaﬁions relative thereto. All sums
paid or costs incurred by Sublandlord in so performing such acts
under this Section 6.2, together with reascnable attorneys’ fees
and interest thereon at a rate per annum equal to the First Bank
National Asaocidtion Minneapolis Reference Rate, from the date
each such payment was made or each such coet incurred by
Sublandlord, shall be payable by Subtenant to Sdhlandlofd on
demand.

6.3 No reference to nor exercise of any specific right
or remedy by Sublandlord shall prejudice or preclude Sublandlord
from exercising or invoking any other remedy in respect thereof,
whether allowed at law or in equity or expressly provided for
herein. No such remedy shall be exclusive or dependent upon any
other such remedy, but Sublandlord may from time to time exercise
any one or more of such remedies independently or in combination.

7. Indemnification.

Subtenant agrees to indemnify and hold harmleag
Sublandloxd f1_ ény and a;l claima, ¢ “iges, 1{ ° ‘lities, causes
of action or costs (including attorneys’ fees and costs of suit),
however caused, to the extent they ariae out of (or are allegead
to arise out of}, directly or indirectly, (a) Subtenant’s use or
occupancy of the Premises or (b) apy breach by Subtenant of its

obligation hereunder {(including those in reapect of the Prime

Lease) .
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8. Waiver of Claims.

Notwithatanding any other provision in this Sublease to
the comtrary, Sublandlord and Subtenant hereby release ane
another, (to the other or anyone claiming through or under them
by way of subrogation or cotherwige) for any loss or damage
covered by insurance or coverable by the insurance even if such
loss or damage shall have been caused by the fault or negligence
of the other party, or anyone for whom such party may be
raegponsible, except that in any event Subtenant shall not be
released from any liability to the extent Sublandlord would have
any liability under the Prime Lease.

9. A -T@Y

Subtenant agrees that by exacuting this Sublease it is
accepting the Premises from Sublandlord in its condition °AS-IS."
10. Notices.

' All notices of any kind required under the provisions
of this Sublease shall be by personal service or by United States
mail, poatage prepaid, certified or regiastered, return receipt
requested, addressed ag follows:

If to Sublandlord:
OCB Realty Co.
Suite 100
10260 Viking Drive

Eden Prairie, MN 55344
Attn: Real Estate Department

It tO. Subtenant:

OCB Restaurant Co.

Suite 100

10260 Viking Drive

Eden Prairie, MN 55344

Attn: Real Estate Department

-6-
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Either party may, by such notice, designate & new or other
address to which notice may be mailed. Any notice given here-
under shall be deemad received upon deposit in the United States
Mail in accordance with the foregoing. Notices given in any
other manner shall be deemed given only upon actual receipt by
the party in question.

11. Migcellaneous Provisions.

11.1 This Sublease shall be construed under the laws of
the State of Minnesota.

11.2 Each provision herein shall be deemed separate
and distinct from all other provisions, and if any one of them
shall be declared illegal or unenforceable, the gsame shall not
affect the legality or enforceability of the other terms,
conditions, and provisions hereof, which shall remain in full
force and effect.

11.3 This Sublease shall bind and apply to the benefit
of the succeassors and assigns of the reaspective parties hereto
but this provision shall not authorize the assignment or under
! :ting of this Sublease contrary to the provisiona herein
contained.
| 11.4 1In the event of any action or proceading between
the parties hereto arising uhder or in respect of thig Sublease,
the prevailing party shall be entitled to recover its atcorney

fees and costs in connection therewith.
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IN WITNESS THEREOF, the parties hereto have hereunto

sét their hands as of the date hereinbefore first written.

SUBLANDLORD :
OCB R

oy ¢ Lea

Its _ ¢ S

SUBTENANT:

QCB Reataurant Co.
By M

its -y T

OF MINNESOTA )

The foregoing rument was acknowlggg_gg_mm
tgis day of ' .
the

_ of alty Co. a Minnesota
com. on behaﬁ of the corxporation,

Notary Public

AN cLB62p6eI8 'ON XUd ONI S134408 ©d €1:31 ¥4 16-580-03C
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GUARANTY

The undersigned, Buffets, Inc., a Minnesota corporation
(*Guarantor"), does hereby unconditionally guarantee to Clarence
Mall Properties, a New Jersey limited partnership ("Landlord") in
the event of the assignment of the lease originally by and
between Buffets, Inc. and Landlord dated June 15, 1993 (the
"Lease") to OCB Realty Co., and/or the sublease to OCB Restaurant
Co., (i) the payment, when due, of all amounts of rent or other
payments which may become due and payable pursuant to the terms
and conditions of the Lease, and (ii) the performance of all
other monetary obligations of the Tenant thereunder. Guarantor's
obligations under this Guaranty shall extend through the entire
term of the Lease and any renewal or extension of the Lease.

Guarantor hereby waives notice of (i) acceptance of
this Guaranty, (ii) any action taken or omitted by Landlord in
reliance on this Guaranty, and (iii) any default by OCB Realty

Co. or OCB Restaurant Co. with respect to any term or condition
of the lLease.

Guarantor agrees that, without its consent, the Lease
may be modified, amended, and supplemented in any manner,
including, but not limited to, a renewal or extension of the term
of the lLease, and agrees that no such amendment, modification,
supplement, renewal or extension shall release, affect or impair
Guarantor's liability under this Guaranty.

Guarantor agrees that its liability under this Guaranty
shall not be affected, reduced or impaired by reason of the
failure of Landlord to pursue or enforce against OCB Realty Co.

or OCB Restaurant Co. any rlqht or remedy available to Landlord,
and Guarantor hereby waives al~ r’ 1 1

pursue, enforce or resort to any or ail such r. iedies
of Landlord.
Dated: July 14, 1994.

BUFFETS .

By: L = Koo

ROé H. Hatlen, CEO

nyllBres.jas
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IN WITNESS WHEREOF, the parties hereto have caused this First Amendment to be executed
as of the day and year first written above.

LANDLORD:

BENCHMARK MAIN-TRANSIT ASSOCIATES, LLC,
a New York limited liability company

By: Benchmark Properties Management Corporation.
a Delaware corporation
Its: General Partner

By:
Pruf
Its:

Steven J. Lohgo

Yiee President
TENANT:

OCB RESTAURANT COMPANY, LLC
a Minnesota limited liability company

By: A -
Print Name: H. Thomas Mitchell
Its: Secretary

.wnant, Landlord and LaSalle Bank National Association (‘“Lender”) are parties to a Subordination, Non-
Disturbance and Attornment Agreement dated July 21, 2003, which provides in part, that Lender shall not
be bound by any material amendment or modification of the Lease made without its consent. Tenant and
Landlord are prepared to enter into this First Amendment. Tenant has requested Lenders consent to such
First Amendment. Please acknowledge your consent by signing below.

LENDER:

LASALLE BANK NATIONAL ASSOCIATION,
a national banking association

By Y o d
”f‘t N Lo 0. E\sa 5y
fts: v @ Gféﬁad.ﬁl\’}
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domony  « Byffets, Inc.* Counttry

1460 Buffet Way ~ EAGAN, MN 55121-1133 ~ (651) 994-8608

August 23, 2005

Benchmark Main Transit Associates, LLC
4053 Maple Road, Suite 200
Ambherst, NY 14226

RE: Landiord: Benchmark Main Transit Associates, LLC
Tenant: OCB Restaurant Co.
Lease Dated: 11/22/1993
Premises: Store ID 0138 e Clarence Mall 4401 Transit Road e Clarence e NY o 14221

To Whom It May Concem:

Effective September 24, 2005, OCB Restaurant Co., a Minnesota corporation will be converted into a
Minnesota limited liability company pursuant to Minnesota Statutes section 302A.681. This conversion
represents a mere change in corporate form and OCB Restaurant Co. remains, for all legal purposes, the
same legal entity. The existing ownership, assets/liabilities and rights/obligations of OCB Restaurant Co.
will be unaffected by the conversion. This change will have no impact on the relationship between the
Landlord and the Tenant or the ™ ‘ase.

Please accept this letter as Tenant's Notice of such conversion.

Sincerely,
OCB Restaurant Co.

QQ@ 0. f)m

Jed D. Larkin, Esq.
Corporate Counsel
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ASSIGNMENT AND ASSUMPTION OF LEASES

THIS AGREEMENT, made as of the ﬁ. day of August, 2007 by and between
Benchmark Main Transit Associates LLC, having an address of 4053 Maple Road, Amherst,
New York 14226 (“Assignor”), and Benchmark-Clarence Associates LL.C, having as address
of 4053 Maple Road, Amherst, New York 14226 (“Assignee”).

WITNESSETH:

WHEREAS, the Assignor is the ground lessee of premises commonly known as Shops at
Main Transit located in Clarence, New York, as described on Exhibit “A” attached hereto
(hereinafter referred to as the “Premises”) pursuant to that certain Lease Agreement dated
September 1, 2005 with the Town of Clarence, Erie County, Industrial Development Agency (the
“IDA”) as ground lessee (the “Initial Ground Lease™), a memorandum of which was recorded on
September 12, 2005 in the Erie County Clerk’s Office in Liber 11101 of Deeds at Page 701; and

WHEREAS, the Initial Ground Lease is being amended and restated to exclude the
Premises and,

WHEREAS, the Assignee will be entering into a ground lease for the Premises with the
IDA, and.

WHEREAS, the Premises are subject to leases with the tenants listed on Schedule “A”
attached hereto; and

WHEREAS, the parties hereto desire that the leases listed on Schedule “A” (together
with all amendments and other modifications thereto) (collectively the “Leases) be assigned to
and be assumed by the Assignee on the terms and conditions * rei = set  h.

NOW, TL __EFORE, in consideration of the foregoing, and for other good and
valuable considerations, the receipt and sufficiency of which are hereby mutually acknowledged,
the parties hereto mutually covenant and agree as follows:

1. Effective as of the date hereof, the Assignor hereby assigns and transfers to the
Assignee the Leases and all of the right, title and interest of the Assignor in, to and under the
Leases, together with the rents, issues and profits due and to become due thereunder from and
after the date hereof.

2. As of the date hereof, the Assignee hereby accepts such assignment of the Leases
and hereby assumes all of the obligations, responsibilities and liabilities arise from and after the
date hereof.

3. The Assignee hereby 'es to indemnify and hold the Assignor safe and
h  less from and against any claims, causes of action, losses, damages, costs or expenses with
respect to the Leases including, without limitation, attorneys' fees and disbursements, suffered or

foss 1
W:BS5\Benchmark\Main Transit permanent Financing\Lease Assig: Assi of Leases not cecordable. doc




incurred by, or asserted against, the Assignor by reason of facts or circumstances alleged to have
occurred from and after the date hereof.

4. The Assignor hereby agrees to indemnify and hold the Assignee safe and
harmless from and against any claims, causes of action, losses, damages, costs or expenses with
respect to the Leases including, without limitation, attorneys' fees and disbursements, suffered or
incurred by, or asserted against, the Assignee by reason or facts or circumstances alleged to have
occurred prior to the date hereof.

S. This Agreement shall be binding upon and inure to the benefit of the parties
hereto and their respective successors and assigns.

BALANCE OF PAGE INTENTIONALLY LEFT BLANK
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IN WITNESS WHEREQPF, the parties hereby have duly executed this Agreement as of
the first date hereinabove written.

ASSIGNOR: BENCHMARK MAIN TRANSIT ASSOCIATES LLC

By: BenchmMManagement Corp.
By: C;ﬁ"\ﬂb

Steven J. Longo, Vice Presiilent

ASSIGNEE: BENCHMARK-CLARENCE ASSOCIATES LLC

——

By: nPo

Steven J. Longo, Vice Pédsident

STATE OF NEW YORK )
SS:
COUNTY OF ERIE )

On the [lﬁ’\ day of August in the year 2007 before me, the undersigned, a notary public in and for

said state, personally appeared _ Stuen § Lowss , personally known to me or
proved to me on the basis of satisfactory evidénce t6 be the individual whose name is subscribed to
the within instrument and acknowledged to me that he executed the same in his capacity, and that
by his signature on the instrument, the individual or the person upon behalf of which the individual

acted, executed the instrument.
Obnd iy Sky

~ Notary Public
“TAT” OF NEW YORK ) DEBORAH M. SUSZ
’ SS: NOTARY Pugxég.lﬁggé OF New YORK
COUNTY OF _Er'_b____) oy Gommissan Expires Jy 7:’_2__,0

On the éoﬁ day of August in the year 2007 before me, the undersigned, a notary public in and for
said state, personally appeared Nt2epi N [ owop , personally known to me or proved
to me on the basis of satisfactory evidence to be the individual whose name is subscribed to the
within instrument and acknowledged to me that he executed the same in his capacity, and that by his
signature on the instrument, the individual or the person upon behalf of which the individual acted,

executed the instrument. LO\
(Mbad o S,

Notary Public =

DEBORAH M, SLISZ
NOTARY PUBLIC, STATE OF NEW YORK

QUALIFIED IN ERIE COUI
My Commission Expires July';-.r%//

Joss 3
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4053 Maple Road
' ' Suite 200
Ambherst, NY 14226-1058
BENCHMARK
- f (716) 833-2954
MANAGEMENT CORPORATION benchmarkgrp.com
Tuly 27, 2007

Blaine Schwartz, Esq.

Lippes, Mathias, Wexler & Friedman, LLP

665 Main Street, Suite 300

Buffalo, NY 14203

Re:  Shops at Main Transit - Assignment to Benchmark Clarence Associates, LLC

Dear Blaine:

I believe all of the leases were assigned to Benchmark Main-Transit Associates, LLC
when we bought the property. The tenant information is as follows:

HSBC Building, 4455 Transit Road. Williamsville, NY 14221

HSBC Bank USA

Office of General Counsel

One HSBC Center

Buffalo, NY 14203

Atn: Suzanne Murray

Eastern Hills Branch #CC#611761
Lease dated: July 11, 1997

Sarette Services, Inc.

c/o Ms. Sarah Pittman

162 Paradise Road
Wiiliamsville, NY 14221
Lease dated: June 17, 2005

The THD Group "
¢/o Tim Hortons

Operated by the TDL Group Corp.
874 Sinclair Road

Oakville, ON L6K 2Y1

Attn: Meredith Michetti

Lease dated: June 16, 2000

Mary Kay Cosmetics
c/e Ms. Amy Schule
74 Misty Lane
it Amherst, NY 14051 ‘
Lease dated: November 11, 1996 ‘

,
iy
o
&

'ad

£

bench - mark o o of averone whiin e oo by oeludd slo sy oo nd




Page 2
Blaine Schwartz, Esq.
July 27, 2007

Stephen G. Demmitt

Family First Insurance Group
4455 Transit Road, Suite 3-A
Williamsville, NY 14221
Lease dated: October 3, 2000

Mr. Doug Lenz

Falconeer Technologies, LLC
4455 Transit Road
Williamsville, NY 14221
Lease dated: June 21, 2006

Mr. David R. Taber

Presbyterian Homes of WNY, Inc.
4455 Transit Road, Suite 2A
Williamsville, NY 14221

Lease dated: June 13, 1990

Thomas F. Keefe

44535 Transit Road, Suite 2A
Williamsville, NY 14221
Lease dated: October 25, 1996

Mark G. Farrel]

4455 Transit Road
Williamsville, NY 14221
Lease dated: March 6, 2000

First Niagara Bank — 4435 Transit Road, Williamsville, NY
MTr. Robert J. Ganson, CCIM

Assistant Vice President

First Niagara Bank

P.O.Box 514

Lockport, NY 14095

Lease dated: January 11, 2005

8040 Main Street, Williamsville, NY 14221

Jill Hofstetter

Lease Administration
OfficeD

2200 Old Germantown Road
Delray Beach, FI, 33445
Store #493

Lease dated: August 14, 1998
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Strip Plaza — 4401 Transit Road, Williamsville, NY 14221

Penny Manus

Property Manager

Petco

9125 Rehco Road

San Diego, CA 92121
Store #1863

Lease dated: June 5, 2006

Mr. David P. Simons
Chief Financial Officer
Dunn Tire, LLC

3570 Broadway

Buffalo, NY 14227

Lease dated: June 16, 1997

Mr. David J. Shatzel

4401 Realty, Inc.

1104 Elmwood Avenue
Buffalo, NY 14222

Lease dated: April 28, 1987

Jennifer Moya

Lease Administration

OCB Restaurant Company, LLC
1460 Buffet Way

Eagan, MN 55121

Store #0138

Lease dated: June 15, 1993

Joanne Rizzo

Hair Cuts Too

4401 Transit Road
Williamsville, NY 14226

Lease dated: September 28, 1983

Rose M. Parlato

Espresso Yourself, Inc.
4401 Transit Road
Williamsville, NY 14226
Lease dated: June 6, 2001




Page 4
Blaine Schwartz, Esq.
July.27, 2007

Bed Bath & Beyond, Inc.
650 Liberty Avenue
Union, NJ 07083

Store #1059

Lease dated: May 20, 2005

Best Buy Stores, L.P.

7601 Penn Avenue South
Richfield, MN 55423

Lease dated: October 31, 2006

Barnes & Noble Booksellers, Inc.
122 Fifth Avenue

New York, NY 10011

Lease dated: November 10, 2006

8070 Main Street, Williamsville. NY 14221

Mr. John Rybak

Tully’s Clarence, Inc.

‘One Technology Place

East Syracuse, NY 13057
Lease dated: January 7, 2004

Should you need anything further, please let me know.
Sincerely,

Mins b il She

Deborah M. Slisz
Lease Administrator

dms/
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SECOND AMENDMENT TO LEASE
(Store #138 — Clarence, NY)

THIS SECOND AMENDMENT TO LEASE (this “Amendment™) made and entered into effective
as of June &HIQOZO (the “Effective Date™), by and between Benchmark-Clarence Associates, LLC, a
New York limited liability company (“Landlord™), and OCB Restaurant Company, LLC, a Minnesota
limited company (“Tenant™).

RECITALS:

WHEREAS, Landlord and Tenant are current parties to that certain lease dated June 15, 1993
(as amended, collectively referred to herein with all amendments and agreements regarding that certain
Lease as the “Lease™) by which Landlord is leasing to Tenant certain premises described therein (the
“Demised Premises™) identified by Tenant as Store #138 with a street address at 4401 Transit Road,
Buffalo, NY 14221;

WHEREAS, Tenant has requested a deferral in the payment of rent and other monetary
obligations due under the Lease in connection with the extraordinary measures being taken in response to
the Covid-19 outbreak (“Covid-19 Outbreak™) and Landlord has agreed to a deferral of such rent and
other monetary obligations; and

WHEREAS, the parties desire to amend the Lease in the manner hereinafter set forth.

NOW, THEREFORE, in consideration of the mutual agreements hereinafter set forth, the Lease
is hereby amended as follows:

AGREEMENT:
1. Defined Terms. All capitalized terms used in this Amendment not otherwise defined herein
shall have the meanings ascribed to such terms in the Lease.

2. Deferral of Rent

The rent deferral granted in this Amendment is $43,000.00 (“Deferred Rent™) which the
Base Rent owed under the Lease from March 1, 2020 through July 31, 2020 as follows:

Base Rent
March, 2020 $8,600
April, 2020 $8,600
May, 2020 $8,600
June, 2020 $8,600
July, 2020 $8,600

Tenant and Landlord hereby agree that such Deferred Rent shall be paid to Landlord in twelve (12)



equal monthly installments in an amount of $3,583.33 each commencing January 1, 2021 and due on the
1st of each month thereafter. Additionally, reimbursement for any unpaid water usage will be due when

billed.

3. Payment of CAM. It is agreed by both parties that CAM owed from March 2020 to June
2020 in an amount of $12,800.00 shall be paid by Tenant with five (5) business days upon full execution of
this Amendment by both parties. CAM payment for July, 2020 shall be due on July 1, 2020.

4, Entire Agreement: Ratification; Successors This Amendment contains all of the agreements
and understandings of the parties hereto with respect to the matters contained herein, and no prior
agreement, arrangement or understanding pertaining to any such matters shall be effective for any purpose.
No prior or contemporaneous oral or written understandings or representations other than as set forth in this
Amendment shall be enforceable against either party. Nothing in this Amendment shall be deemed to waive
or modify any of the provisions of the Lease, except as expressly stated herein, The Lease shall remain
unmodified and, as hereby amended, is ratified and confirmed. The provisions of this Amendment shall bind
and inure to the benefit of the heirs, representatives, successors and assigns of the parties hereto

5. Authority Each signatory of this Amendment represents hereby that he or she has the
authority to execute and deliver the same on behalf of the party hereto for which such signatory is acting.

6. Conflict In the event of any conflict between the original terms of the Lease and this
Amendment, this Amendment shall prevail.

% Counterparts and Electronic Signatures This Amendment may be executed in any number of
counterparts, each of which shall be deemed an original, but all of which, taken together, shall constitute one
and the same instrument. The parties agree to accept a digital image (including but not limited to an image
in the form of a PDF or other e-signature) of this document, if applicable, reflecting the execution of one or
both of the parties, as a true and correct original

IN WITNESS WHEREOF, this Amendment is entered into by the parties as of the day and year
first above written.

“LANDLORD”

Benchmark-Clarence Associates, LLC,
a New York limited liability company

Name: StevenJ. Longo

Title: Vice President

“TENANT”



Name: Martin Cortes

Title;: Chief Financial Officer
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OCB Restaurant Company, LLC

June 28,2018
Via FedEx Overnight and email

7726 07y ] ougr

Benchmark-Clarence Associates, LLC

c¢/o Benchmark Management Corporation
Attention: Kevin Zugger and Deborah Slisz
4053 Maple Road Suite 200

Ambherst, NY 14226
dslisz@benchmarkgrp.com
KZugger@benchmarkgrp.com

Re: Renewal Notice

Reference is made to that certain lease Agreement dated June 15, 1993, (as amended and modified
collectively, the “Lease”), by and between Benchmark- Clarance Associates, LLC as Landlord, and
OCB Restaurant Company, LLC,., as Tenant for the property located at 4401 Transit Road, Buffalo,
NY 14221(the “Lease Premises”).

Dear Deborah Slisz and Kevin Zugger:

This shall serve as Tenant’s written notice to Landlord of Tenant’s election to exercise its third option to
extend. hereby renewing and extending the Term of the Lease for an additional five (5) year period
(commencing January 1, 2019 and expiring December 31. 2023). All other terms and conditions of the
Lease shall remain in full force and effect.

If you should have any questions, please feel free to call Marisol Fernandez-Rizo (210) 403-3725 ext. 292
or via e-mail at mfrizo@foodmps.com.

v

Peter Donbavand
Vice President, Real Estate
and Business Development

Although not required as a condition to effectuate Tenant's exercise of the extension option, we would
appreciate you signing below to acknowledge your receipt of this renewal notice for our records.
Benchmark- Clarence Associates, LLC; Benchmark Management Corporation.

By: Qj@%ﬁabkrﬂn) Date: 7/3 /} 4

Steven J.
Title:

120 Chula Vista, Hollywood Park, Texas 78232
(210 403-3725 Fax (210 403-3580




Attachment 12 - Benchmark - OCB - Exhibit K to Rider.PDF
Description -



Exhibit “K”



OCB Restaurant Company, LLC

April 8, 2021

Sent Via FEDEX #7733 8824 9751
Email: mhager@benchmarkgrp.com
Email dslisz@benchmarkgrp.com

BENCHMARK-CLARENCE ASSOCIATES, LLC
Michelle P. Hager

Tenant Operations Assistant

4053 Maple Rd, Suite 200

Amherst, NY 14226

RE: Old Country Buffet #0138 — Buffalo, NY
Location Address: 4401 Transit Road (the “Premises”)

Dear Landlord,

This letter is to notify Landlord that Tenant has ceased operations and closed its restaurant
located at the Premises. Effective as of the date of this letter, Tenant hereby surrenders
possession of the Premises.

We would like to request your assistance on granting vendors access to remove leased
equipment. Please advise who would be the contact for coordinating requested access.

Tenant owns certain personal property at the Premises (the “Personal Property”) that was
not removed. Any Personal Property owned by Tenant and remaining in the Premises is
hereby abandoned.

Please note that Tenant is cancelling utility services, insurance and security services related
to the Premises effective immediately.

The lockbox code is 3339. The alarm code is 5247. Any additional keys remain within the
Premises and Tenant does not intend to re-enter the Premises. The delivery of the keys is not a
condition to the surrender.

Regards,

Martin Cdrtes
Chief Financial Officer
cc: Deborah Slisz - email

2338 N. Loop 1604 W., Suite 350 | San Antonio, TX 78248


mailto:mhager@benchmarkgrp.com
mailto:mhager@benchmarkgrp.com
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Case 21-30721-sgj11.Doc 65 Filed. )4/23/21 Entered 04/23/21 13:02:16 Page 1ot 15

CLERK, U.S. BANKRUPTCY COURT
NORTHERN DISTRICT OF TEXAS

ENTERED

THE DATE OF ENTRY IS ON
THE COURT’S DOCKET

The following constitutes the ruling of the court and has the force and effect therein described.

Signed April 22, 2021 . /]
United States Bankruptcy Judge
IN THE UNITED STATES BANKRUPTCY COURT
FOR THE NORTHERN DISTRICT OF TEXAS
DALLAS DIVISION

§

In re: § Chapter 11
§

FRESH ACQUISITIONS, LLC, ef al.,' § Case No. 21-30721 (SGJ)
§

Debtors. § (Jointly Administered)

§
§ Re: Docket No. 9

ORDER (I) AUTHORIZING THE REJECTION OF
CERTAIN LEASES, (II) AUTHORIZING THE ABANDONMENT
OF CERTAIN PROPERTY, AND (III) GRANTING RELATED RELIEF

Upon the motion (the “Motion”)? of the above-captioned debtors and debtors in possession
(collectively, the “Debtors™) for entry of an order (this “Order”), (a) authorizing the rejection of

certain Leases set forth on Exhibit 1 hereto, (b) authorizing the abandonment of any de minimis

! The Debtors in these chapter 11 cases and the last four digits of each Debtor’s taxpayer identification number are as
follows: Alamo Fresh Payroll, LLC (1590); Fresh Acquisitions, LLC (2795); Alamo Ovation, LLC (9002); Buffets
LLC (2294); Hometown Buffet, Inc. (3002); Tahoe Joe’s Inc. (7129); OCB Restaurant Company, LLC (7607); OCB
Purchasing, Co. (7610); Ryan’s Restaurant Group, LLC (7895); Fire Mountain Restaurants, LLC (8003); Food
Management Partners, Inc. (7374); FMP SA Management Group, LLC (3031); FMP-Fresh Payroll, LLC (8962);
FMP-Ovation Payroll, LLC (1728); and Alamo Buffets Payroll, LLC (0998). The Debtors’ principal offices are
located at 2338 N. Loop 1604 W., Suite 350, San Antonio TX, 78248, United States.

2 Capitalized terms used but not otherwise defined herein have the meanings ascribed to them in the Motion.
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equipment, furniture, and other personal property, and (c) granting related relief; all as more fully
set forth in the Motion; and upon the First Day Declaration; and this Court having jurisdiction over
this matter pursuant to 28 U.S.C. § 1334; and this Court having found that this is a core proceeding
pursuant to 28 U.S.C. § 157(b)(2); and this Court having found that venue of this proceeding and
the Motion in this district is proper pursuant to 28 U.S.C. §§ 1408 and 1409; and this Court having
found that the relief requested in the Motion is in the best interests of the Debtors’ estates, their
creditors, and other parties in interest; and this Court having found that the Debtors’ notice of the
Motion and opportunity for a hearing on the Motion were appropriate and no other notice need be
provided; and this Court having reviewed the Motion and having heard the statements in support

of the relief requested therein at a hearing before this Court (the “Hearing”); and this Court having

determined that the legal and factual bases set forth in the Motion and at the Hearing establish just
cause for the relief granted herein; and upon all of the proceedings had before this Court; and after
due deliberation and sufficient cause appearing therefor, it is HEREBY ORDERED THAT:

l. The Motion is granted as set forth herein.

2. The Leases set forth on Exhibit 1 hereto are rejected effective as of the later of
(i) the Petition Date, and (ii) the date the Debtors relinquish control of the applicable leased
premises by notifying the affected Landlord in writing of the Debtors’ irrevocable surrender of the
premises and (a) have turned over the store keys, key codes, or security codes, if any, to the
Landlord or (b) have notified the Landlord in writing that the store keys, key codes, or security
codes, if any, are not available and that the Landlord may re-key the leased premises, including by
service of this Order.

3. The Debtors are authorized to abandon property, if any, that may be located at the

premises and all such property is deemed abandoned (the “Abandoned Property”), effective as of

4841-2607-8438
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the Petition Date; provided, however, that the Debtors are not authorized to abandon, and must
remove, any hazardous (as such term is defined in federal, state, or local law, rule, regulation, or
ordinance) materials at the leased premises subject to this Order. The applicable counterparty to
cach Lease may use or dispose of such Abandoned Property without notice or liability to the
Debtors or any third parties. The automatic stay, to the extent applicable, is modified to allow for
such utilization or disposition.

4, Nothing in this Order authorizes the Debtors to lease, sell, or otherwise transfer to
any other party, the personal identifying information (which means information which alone or in
conjunction with other information identifies an individual, including but not limited to an
individual’s first name (or initial) and last name, physical address, electronic address, telephone
number, social security number, date of birth, government-issued identification number, account
number and credit or debit card number (“PII”) of any customers unless such sale or transfer or
lease is permitted by the Debtors’ privacy policy and state or federal privacy and/or identity theft
prevention laws and rules. The Debtors shall remove or cause to be removed any PII in any of the
Debtors’ hardware, software, computers or cash registers or similar equipment which are to be
abandoned pursuant to the Motion (if any) so as to render the PII unreadable or undecipherable.

5. Approval of this Order will not prevent the Debtors from seeking to assume or
reject an executory contract and/or unexpired lease, other than the Leases set forth in Exhibit 1
hereto, by separate motion or pursuant to a chapter 11 plan.

6. The Debtors are authorized to take all actions necessary to effectuate the relief

granted pursuant to this Order in accordance with the Motion.

4841-2607-8438
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7. The Debtors’ reserve the right to assert that any provisions in any executory contract
or unexpired lease that expressly or effectively restrict, prohibit, condition, or limit the assignment
or effectiveness of the Contract or Lease are unenforceable anti-assignment or ipso facto clauses.

8. All rights and defenses of the Debtors are preserved, including all rights and
defenses of the Debtors with respect to a claim for damages arising as a result of an executory
contract or Lease rejection, including any right to assert an offset, recoupment, counterclaim, or
deduction. In addition, nothing in this Order or the Motion shall limit the Debtors’ ability, or the
ability of any counterparty to any of the Leases, to subsequently assert that any particular executory
contract or Lease is terminated and is no longer an executory contract or unexpired lease,
respectively.

9. Notwithstanding the relief granted in this Order, any payment made by the Debtors
pursuant to the authority granted herein shall be subject to and in compliance with the Approved
Budget, the Court’s Interim Orders (I) Authorizing the Debtors to (4) Obtain Postpetition
Financing and (B) Utilize Cash Collateral, (II) Granting Liens and Superpriority Administrative
Expense Claims, (III) Granting Adequate Protection, (IV) Modifying the Automatic Stay,
(V) Scheduling a Final Hearing, and (VI) Granting Related Relief, and any final order entered by
the Court in connection therewith.

10.  Notwithstanding the relief granted in this Order and any actions taken pursuant to
such relief, nothing in this Order shall be deemed: (a) an admission as to the amount of, basis for,
or validity of any claim against a Debtor entity under the Bankruptcy Code or other applicable
nonbankruptcy law; (b) a waiver of the Debtors’ or any other party in interest’s right to dispute
any claim on any grounds; (c) a promise or requirement to pay any claim; (d) an implication or

admission that any particular claim is of a type specified or defined in this Order or the Motion or

4841-2607-8438
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a finding that any particular claim is an administrative expense claim or other priority claim; (¢) a
request or authorization to assume, adopt, or reject any prepetition agreement, contract, or lease
pursuant to section 365 of the Bankruptcy Code; (f) an admission as to the validity, priority,
enforceability, or perfection of any lien on, security interest in, or other encumbrance on property
of the Debtors’ estates; (g) a waiver or limitation of the Debtors’ or any other party in interest’s
rights under the Bankruptcy Code or any other applicable law; or (h) a concession by the Debtors
that any liens (contractual, common law, statutory, or otherwise) that may be satisfied pursuant to
the Motion are valid, and the rights of all parties in interest are expressly reserved to contest the
extent, validity, or perfection or seek avoidance of all such liens.

11.  The contents of the Motion satisfy the requirements of Bankruptcy Rule 6003(b).

12.  Notice of the Motion as provided therein shall be deemed good and sufficient notice
of such Motion and the requirements of Bankruptcy Rule 6004(a) and the Local Rules are satisfied
by such notice.

13.  Notwithstanding Bankruptcy Rule 6004(h), the terms and conditions of this Order
are immediately effective and enforceable upon its entry.

14.  The Debtors are authorized to take all reasonable actions necessary to effectuate
the relief granted in this Order in accordance with the Motion.

15.  This Court retains exclusive jurisdiction with respect to all matters arising from or
related to the implementation, interpretation, and enforcement of this Order.

###END OF ORDER # # #
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Submitted by:

Jason S. Brookner

Texas Bar No. 24033684

Aaron M. Kaufman

Texas Bar No. 24060067

Amber M. Carson

Texas Bar No. 24075610

GRAY REED

1601 Elm Street, Suite 4600

Dallas, Texas 75201

Telephone: (214) 954-4135

Facsimile: (214) 953-1332

Email: jbrookner@grayreed.com
akaufman(@grayreed.com
acarson@grayreed.com

PROPOSED COUNSEL TO THE
DEBTORS AND DEBTORS IN POSSESSION
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Exhibit 1

Rejected Leases
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Attachment 14 - Benchmark - OCB - Exhibit M to Rider.PDF
Description -



Exhibit “M”



BMK Clarence Assoc LLC
4053 Maple Road

Suite 200

Amberst, NY 14228

OPEN ITEM STATEMENT

OCB Restaurant Co, LLC Date: 08-29-2021
Attn: Real Estate Store #0138 Account: OLDCQ17880
2338 N. Loop 1604 W. Suite 350

San Antonio, TX 78248 Amount enclosed:

Please enclose this portion with your remittance.

Make checks payable to:
BMK Clarence Assoc LLC
4053 Maple Road
Suite 200
Amherst, NY 14226

Statement for: Statement date
OCB Restaurant Co, LLC 06-29-2021
Attn: Real Estate Store #0138
2338 N. Loop 1604 W. Suite 350
San Antonio, TX 78248

Unit Due Date Description Amount
31175 11-18-2019  Open Credit (CK #22148) 37.56-
31175 12-20-2019  Water Bill 11-8 - 12-6-19 90.65
31175 01-22-2020  Water Bill 10-56 - 1-4-20 1,167.75
31175 02-12-2020  Water Bill 1-4 - 2-12-20 52.56
31175 03-01-2020  CAM Charge-Est 1,550.00
311756 03-01-2020 Rent Charge 8,600.00
31175 03-01-2020 Real Estate Tax Chg-Est 1,650.00
31175 03-12-2020  Water Bili 2-12 - 3-3-20 625.06
31175 04-01-2020 CAM Charge-Est 1,550.00
31175 04-01-2020 Rent Charge 8,600.00
31175 04-01-2020  Real Estate Tax Chg-Est 1,650.00
31175 05-01-2020 CAM Charge-Est 1,550.00
31175 05-01-2020  Rent Charge 8,600.00
31175 05-01-2020  Real Estate Tax Chg-Est 1,650.00
31175 05-19-2020 CAM Reconciliation Payment 4,651.50-
31175 05-19-2020  Management Fee 2,092.28
31175 05-20-2020  Insurance Reconciliation Chrg 3,006.67
31175 05-20-2020 R/E Tax Reconciliation Chg 2,545.19
31178 06-01-2020  CAM Charge-Est 1,550.00
311756 06-01-2020  Rent Charge 8,600.00
31175 06-01-2020  Real Estate Tax Chg-Est 1,650.00



BMK Clarence Assoc LLC
4053 Maple Road

Suite 200

Amherst, NY 14226

OPEN ITEM STATEMENT

OCB Restaurant Co, LLC Date: 06-29-2021
Attn: Real Estate Store #0138 Account: QLDCO17880
2338 N. Loop 1604 W. Suite 350

San Antonio, TX 78248 Amount enclosed:

Please enclose this portion with your remittance.

Unit Due Date Description Amount

31175 07-01-2020 CAM Charge-Est 1,550.00
31175 07-01-2020 Rent Charge 8,600.00
31175 07-01-2020  Real Estate Tax Chg-Est 1,865.00
31176 07-30-2020  Water Bill 3-1 7-1-20 559.88
31175 08-01-2020 CAM Charge-Est 1,550.00
31175 08-01-2020  Rent Charge 8,600.00
31175 08-01-2020  Real Estate Tax Chg-Est 1,865.00
31175 09-01-2020 CAM Charge-Est 1,5650.00
31175 09-01-2020  Rent Charge 8,600.00
31175 09-01-2020 Real Estate Tax Chg-Est 1,865.00
31175 10-01-2020  CAM Charge-Est 1,550.00
311756 10-01-2020  Rent Charge 8,600.00
31175 10-01-2020  Real Estate Tax Chg-Est 1,865.00
31175 11-01-2020 CAM Charge-Est 1,550.00
31175 11-01-2020  Rent Charge 8,600.00
31175 11-01-2020 Real Estate Tax Chg-Est 1,865.00
311756 12-01-2020 CAM Charge-Est 1,550.00
31175 12-01-2020 Rent Charge 8,600.00
31175 12-01-2020 Real Estate Tax Chg-Est 1,865.00
31175 01-01-2021 CAM Charge-Est 1,550.00
31175 01-01-2021 Rent Charge 8,600.00
31175 01-01-2021 Real Estate Tax Chg-Est 1,865.00
31175 02-01-2021 CAM Charge-Est 1,550.00
31175 02-01-2021 Rent Charge 8,600.00
31175 02-01-2021 Real Estate Tax Chg-Est 1,865.00
31175 02-09-2021 Water Bill 10-1 - 12-31-20 941.32
31175 03-01-2021 CAM Charge-Est 1,550.00
31175 03-01-2021 Rent Charge 8,600.00
31175 03-01-2021 Real Estate Tax Chg-Est 1,865.00
31175 04-01-2021 CAM Charge-Est 1,550.00
31175 04-01-2021 Rent Charge 8,600.00
31175 04-01-2021 Real Estate Tax Chg-Est 1,865.00

Balance; 173,732.30

Payment due upon receipt.

Please pay by due date to avoid late charges.





