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COUNSEL TO THE DEBTORS  
AND DEBTORS IN POSSESSION 
 

IN THE UNITED STATES BANKRUPTCY COURT 
FOR THE NORTHERN DISTRICT OF TEXAS 

DALLAS DIVISION 

 §  
In re: § Chapter 11 
 §  
FRESH ACQUISITIONS, LLC, et al.,1 § Case No. 21-30721 (SGJ) 
 §  
    Debtors. 
 

§ 
§ 

(Jointly Administered) 

 
DEBTORS’ MOTION FOR AN ORDER (A) APPROVING THE  

SALE OF A LIQUOR LICENSE AND (B) GRANTING RELATED RELIEF 

NO HEARING WILL BE CONDUCTED HEREON UNLESS A WRITTEN 
RESPONSE IS FILED WITH THE CLERK OF THE BANKRUPTCY COURT AT 
EARLE CABELL FEDERAL BUILDING, 1100 COMMERCE ST., RM. 1254, 
DALLAS, TX 75242-1496 BEFORE THE CLOSE OF BUSINESS ON THE DATE 
THAT IS TWENTY-FOUR (24) DAYS FROM THE DATE OF SERVICE HEREOF.   
 
ANY RESPONSE SHALL BE IN WRITING AND FILED WITH THE CLERK, AND 
A COPY SHALL BE SERVED UPON COUNSEL FOR THE MOVING PARTY 
PRIOR TO THE DATE AND TIME SET FORTH HEREIN. IF A RESPONSE IS 

                                                 
1 The Debtors in these chapter 11 cases and the last four digits of each Debtor’s taxpayer identification number are as 
follows: Alamo Fresh Payroll, LLC (1590); Fresh Acquisitions, LLC (2795); Alamo Ovation, LLC (9002); Buffets 
LLC (2294); Hometown Buffet, Inc. (3002); Tahoe Joe’s Inc. (7129); OCB Restaurant Company, LLC (7607); OCB 
Purchasing, Co. (7610); Ryan’s Restaurant Group, LLC (7895); Fire Mountain Restaurants, LLC (8003); Food 
Management Partners, Inc. (7374); FMP SA Management Group, LLC (3031); FMP-Fresh Payroll, LLC (8962); FMP-
Ovation Payroll, LLC (1728); and Alamo Buffets Payroll, LLC (0998). The Debtors’ principal offices are located at 
2338 N. Loop 1604 W., Suite 350, San Antonio, TX 78248, United States. 
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FILED, A HEARING MAY BE HELD WITH NOTICE ONLY TO THE 
OBJECTING PARTY. 
 
IF NO HEARING ON SUCH MOTION IS TIMELY REQUESTED, THE RELIEF 
REQUESTED SHALL BE DEEMED TO BE UNOPPOSED, AND THE COURT 
MAY ENTER AN ORDER GRANTING THE RELIEF SOUGHT HEREIN. 
 
The above-captioned debtors and debtors in possession (collectively, the “Debtors”) 

respectfully state the following in support of this motion (this “Motion”): 

Relief Requested 

The Debtors seek entry of an order, substantially in the form attached hereto as Exhibit A 

(the “Order”):  (a) authorizing the Debtors to sell the liquor License (as defined below) to Upland 

Abbey LLC (“Upland” or the “Purchaser”) and (b) granting related relief.  In support of this 

Motion, the Debtors submit the Declaration of Mark Shapiro in Support of the Debtors’ Motion 

for an Order (A) Approving the Sale of a Liquor License and (B) Granting Related Relief attached 

hereto as Exhibit B (the “Shapiro Declaration”). 

Preliminary Statement 

1. Debtor Tahoe Joe’s Inc. (“Tahoe Joe’s” or “Debtor,” and together with Upland, 

the “Parties”) wishes to sell one of its liquor licenses—specifically “On-Sale General Eating 

Place” license, No. 47-540679, with the California Department of Alcoholic Beverage Control (the 

“License”)—previously used at its now-closed restaurant location at 3968 Grand Avenue, Suite 

100, Chino, California 91710, in San Bernardino County (the “San Bernardino Location”), which 

was closed before the Petition Date (as defined below).  

2. The Debtors received an offer from Upland to purchase the License in exchange for 

total payments of $35,000.00, subject to higher and better offers.  

3. The Debtors have already sought higher and better offers but will continue to 

review any higher and better offer for the License, provided that any such offers are 
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(a) presented to the Debtors, in writing, through their counsel (at the addresses listed above) 

and their Chief Restructuring Officer (via e-mail to mshapiro@brileyfin.com and 

jpegnia@brileyfin.com), and (b) received at least seven (7) calendar days before the deadline 

for objections to this Motion.   

4. The Debtors believe that the offer from Upland is fair value for licenses of this kind 

in this market.  Details of the proposed sale (the “Sale”) are memorialized in the Escrow 

Instructions, Alcoholic Beverage License Transfer Only (as amended and supplemented, 

the “Agreement”), a true and correct copy of which is attached hereto as Exhibit C. 

Background 

5. Prior to the COVID-19 pandemic, the Debtors were a significant operator of 

buffet-style restaurants in the United States with approximately 90 stores operating in more than 

27 states.  The Debtors’ concepts include six buffet restaurant chains and a full-service steakhouse, 

operating under the names Furr’s®, Old Country Buffet®, Country Buffet®, HomeTown® Buffet, 

Ryan’s®, Fire Mountain®, and Tahoe Joe’s Famous Steakhouse®, respectively.  Much like its 

competitors in the all-you-can-eat (AYCE) and dine-in restaurant businesses, the Debtors’ recent 

history has been impacted by the uncertainty, unexpected challenges, and ever-changing landscape 

resulting from the COVID-19 pandemic.  A more detailed history of the Debtors’ operations is 

discussed in the Declaration of Mark Shapiro, Chief Restructuring Officer, in Support of Chapter 

11 Petitions and First Day Motion [Docket No. 20]. 

6. On April 20, 2021 (the “Petition Date”), each of the Debtors filed a voluntary 

petition for relief under chapter 11 of the Bankruptcy Code.  The Debtors are operating their 

businesses and managing their properties as debtors in possession pursuant to sections 1107(a) and 

1108 of the Bankruptcy Code.   
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7. On April 30, 2021, the United States Trustee for the Northern District of Texas 

(the “U.S. Trustee”) appointed an official committee of unsecured creditors (the “Committee”) 

pursuant to section 1102 of the Bankruptcy Code [Docket No. 94].  No request for the appointment 

of a trustee or examiner has been made in these chapter 11 cases. 

8. Since the Petition Date, the Debtor has negotiated the terms of the proposed Sale 

with Upland.  As memorialized in the Agreement, the total purchase price is expected to be 

$35,000, comprised of the following deposits (collectively, the “Purchase Price”):  (i) a $3,500 

initial deposit; and (ii) a $31,500 final deposit to be funded within five (5) business days of the 

entry of an order approving the Sale.  As described more fully in the Agreement, the Purchase Price 

will be held by California Business Escrow, Inc., as the escrow holder, pending final approval by 

the California Department of Alcoholic Beverage Control (the “ABC”) and then transferred to the 

Debtors upon closing of the Sale. The Debtors have not retained a broker for the Sale of the 

License.  Any broker fees or commissions to be paid will be paid separately by the Purchaser, not 

out of the Purchase Price. 

Arguments and Authorities 

9. Section 363(b)(1) of the Bankruptcy Code provides that “[t]he trustee, after notice 

and a hearing, may use, sell, or lease, other than in the ordinary course of business, property of the 

estate.”  11 U.S.C. § 363(b)(1).   

10. This Court’s power under Bankruptcy Code section 363 is supplemented by section 

105(a), which provides in relevant part that “[t]he Court may issue any order, process, or judgment 

that is necessary or appropriate to carry out the provisions of this title.”  11 U.S.C. § 105(a).  As 

set forth below, the Debtors submit that they have satisfied the requirements of sections 105 and 
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363 for a sale outside the ordinary course of business, as those sections have been construed by 

courts in the Fifth Circuit. 

11. To approve a sale under section 363(b)(1) of the Bankruptcy Code, courts in the 

Fifth Circuit require a debtor to show that the decision to sell the property outside of the ordinary 

course of business is grounded in the debtor’s business judgment.  See Inst’l Creditors of Cont’l 

Airlines, Inc. v Cont’l Airlines, Inc. (In re Cont’l Airlines, Inc.), 780 F.2d 1223, 1226 (5th Cir. 

1986); In re San Jacinto Glass Indus., Inc., 93 B.R. 934, 944 (Bankr. S.D. Tex. 1988).  

A bankruptcy court is to give deference to the business judgment of the trustee or debtor in 

possession when it deems the sale to be appropriate.  See Esposito v. Title Ins. Co. of Pa. (In re 

Fernwood), 73 B.R. 616, 621 n.2 (Bankr. E.D. Pa. 1987); see also In re Rodriguez, 353 B.R. 144, 

149 (Bankr. N.D. Tex. 2006). 

12. Once the debtor articulates a valid business justification, its decision to sell property 

out of the ordinary course of business enjoys a strong presumption that “the directors of a 

corporation acted on an informed basis, in good faith and in an honest belief that the action taken 

was in the best interests of the company.”  Off. Comm. of Subordinated Bondholders v. Integrated 

Res., Inc. (In re Integrated Res., Inc.), 147 B.R. 650, 656 (S.D.N.Y. 1992) (quoting Smith v. Van 

Gorkom, 488 A.2d 858, 872 (Del. 1985)); see also In re STAK Design, Inc., 612 B.R. 872, 875-76 

(Bankr. N.D. Tex. 2020) (concluding that debtor demonstrated its “reasonable business judgment” 

to sell assets in a private sale, without conducting a public auction, due to the “low probability” of 

finding a better offer under the circumstances).   

13. The Debtors have sound business justifications for pursuing the Sale of the License.  

As previously mentioned, the San Bernardino Location was closed prepetition, the underlying 

lease has been rejected, and the Sale provides a meaningful way to monetize the License, without 
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decreasing the value of the Debtors’ remaining assets that are being sold through the previously 

approved auction process.  The Debtors have received an offer from Upland. While such offer is 

subject to higher and better offers from other third parties, the Debtors do not expect to receive a 

significant amount of interest in this License to warrant a full-scale auction process. 

14. The Debtors believe that Upland is a good faith purchaser under 

11 U.S.C. § 363(m).  The Bankruptcy Code does not explicitly define “good faith.”  TMT 

Procurement Corp. v. Vantage Drilling Co. (In re TMT Procurement Corp.), 764 F.3d 512, 521 

(5th Cir. 2014).  In the context of § 363(m), the Fifth Circuit has defined the term in two ways.  Id.  

The first is by defining “good faith purchaser” as “one who purchases the assets for value, 

in good faith, and without notice of adverse claims.”  See also Hardage v. Herring Nat’l Bank, 837 

F.2d 1319, 1323 (5th Cir. 1988).  The other is by noting that any potential misconduct that would 

otherwise extinguish a good faith purchaser’s status comprises “fraud, collusion between 

the purchaser and other bidders or the trustee, or an attempt to take grossly unfair advantage of 

other bidders.”  See Bleaufontaine, Inc. v. Roland Int’l (In re Bleaufontaine, Inc.), 634 F.2d 1383, 

1388 n. 7 (5th Cir. 1981) (quoting In re Rock Indus. Mach. Corp., 572 F.2d 1195, 1198 (7th Cir. 

1978)). 

15. Upland is not an insider or related party to the Debtors, and Upland’s offer was 

negotiated at arms’ length through an independent license broker, whose fee will be paid by Upland 

separately.  Likewise, Upland has not engaged in any fraudulent activity that would otherwise give 

it an unfair advantage over the Debtors concerning the Sale.  As such, Upland is a “good faith 

purchaser” as noted in 11 U.S.C. § 363(m).     

16. The Debtors seek authority to pay certain claims, including taxes and other priority 

claims, through the escrow agent (as set forth in the terms of the Agreement), using the sale 
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proceeds held in escrow.  Lastly, on information and belief, the Committee does not oppose the 

Sale.  The Sale will maximize the value of the License without decreasing the value of the Debtors’ 

remaining assets. 

Waiver of Bankruptcy Rule 6004(h) 

17. To implement the foregoing successfully, the Debtors request that the Court waive 

the fourteen (14) day stay period under Bankruptcy Rule 6004(h).  

Notice 

18. The Debtors will provide notice of this Application to the following parties or their 

counsel:  (a) the U.S. Trustee for the Northern District of Texas; (b) the holders of the 30 largest 

unsecured claims against the Debtors (on a consolidated basis); (c) counsel to Arizona Bank & 

Trust; (d) counsel to the Debtors’ DIP lender; (e) counsel for the Committee; (f) the California 

taxing authorities; and (g) any party that has requested notice pursuant to Bankruptcy Rule 2002.  

In light of the nature of the relief requested, the Debtors submit that no other or further notice is 

needed. 

No Prior Request 

19. No prior request for the relief sought in this Motion has been made to this or any 

other court. 

WHEREFORE, the Debtors respectfully request that the Court enter the Order an order, 

substantially in the form attached hereto as Exhibit A, granting the relief requested herein and 

such other relief as the Court deems appropriate under the circumstances. 
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Respectfully submitted this 8th day of September, 2021. 

GRAY REED 
  
By: /s/ Jason S. Brookner 

 Jason S. Brookner  
 Texas Bar No. 24033684 

Aaron M. Kaufman 
Texas Bar No. 24060067 

 Amber M. Carson  
 Texas Bar No. 24075610 

1601 Elm Street, Suite 4600 
Dallas, Texas 75201 
Telephone: (214) 954-4135 
Facsimile: (214) 953-1332 
Email:  jbrookner@grayreed.com 
  akaufman@grayreed.com 
  acarson@grayreed.com 
 
COUNSEL TO THE DEBTORS AND 
DEBTORS IN POSSESSION 

 
 

CERTIFICATE OF SERVICE 
 

I certify that on September 8, 2021, I caused a copy of the foregoing document to be served 
by the Electronic Case Filing System for the United States Bankruptcy Court for the Northern 
District of Texas.  

 
/s/ Jason S. Brookner 
Jason S. Brookner 
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Exhibit A 
 

Proposed Order 
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IN THE UNITED STATES BANKRUPTCY COURT 
FOR THE NORTHERN DISTRICT OF TEXAS 

DALLAS DIVISION 

 §  
In re: § Chapter 11 
 §  
FRESH ACQUISITIONS, LLC, et al.,1 § Case No. 21-30721 (SGJ) 
 §  
    Debtors. 
 
 

§ 
§ 
§ 

(Jointly Administered) 
 
Re:  Docket No. ___ 
 

ORDER (A) APPROVING THE SALE OF A  
LIQUOR LICENSE AND (B) GRANTING RELATED RELIEF  

Upon the motion (the “Motion”)2
 of the above-captioned debtors and debtors in possession 

(collectively, the “Debtors”) for entry of an order (this “Order”), (a) authorizing Debtor Tahoe 

Joe’s Inc. to sell the License to Upland, and (b) granting related relief, all as more fully set forth 

                                                 
1 The Debtors in these chapter 11 cases and the last four digits of each Debtor’s taxpayer identification number are as 
follows: Alamo Fresh Payroll, LLC (1590); Fresh Acquisitions, LLC (2795); Alamo Ovation, LLC (9002); Buffets 
LLC (2294); Hometown Buffet, Inc. (3002); Tahoe Joe’s Inc. (7129); OCB Restaurant Company, LLC (7607); OCB 
Purchasing, Co. (7610); Ryan’s Restaurant Group, LLC (7895); Fire Mountain Restaurants, LLC (8003); Food 
Management Partners, Inc. (7374); FMP SA Management Group, LLC (3031); FMP-Fresh Payroll, LLC (8962); FMP-
Ovation Payroll, LLC (1728); and Alamo Buffets Payroll, LLC (0998). The Debtors’ principal offices are located at 
2338 N. Loop 1604 W., Suite 350, San Antonio, TX 78248, United States. 

2 Capitalized terms used but not otherwise defined herein shall have the meanings ascribed to them in the Motion. 
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in the Motion; and this Court having jurisdiction over this matter pursuant to 28 U.S.C. § 1334; 

and this Court having found that this is a core proceeding under 28 U.S.C. § 157(b)(2); and this 

Court having found that venue of this proceeding and the Motion in this district is proper pursuant 

to 28 U.S.C. §§ 1408 and 1409; and this Court having found that the Debtors’ notice of the Motion 

and opportunity for a hearing on the Motion were adequate and appropriate under the 

circumstances and no other notice need be provided; and this Court having reviewed the Motion 

and this Court having determined that the legal and factual bases set forth in the Motion and the 

Shapiro Declaration establish just cause for the relief granted herein; and this Court having found 

and determined that the relief sought in the Motion is in the best interests of the Debtors’ estates, 

their creditors, and other parties in interest; and upon all of the proceedings had before this Court; 

and after due deliberation and sufficient cause appearing therefor, it is HEREBY ORDERED 

THAT: 

1. The Motion is granted as set forth herein. 

2. The Debtors are hereby authorized to sell the On-Sale General Eating Place 

License, No. 47-540679 by the California Department of Alcoholic Beverage Control 

(the “License”) for $35,000 to Upland Abbey, LLC, pursuant to the terms of the Escrow 

Instructions, Alcoholic Beverage Transfers Only, a copy of which is attached to the Motion as 

Exhibit C. 

3. Upland Abbey, LLC is a good faith purchaser as that term is used in 

11 U.S.C. § 363(m) and, as such, is entitled to all protections afforded thereunder. 

4. The Debtors are authorized to direct California Business Escrow, Inc. 

(the “Escrow Agent”) to pay from the sale proceeds any liens and or claims that the Debtors 
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believe in good faith are required to be paid under applicable law or regulation. All net proceeds 

from the sale of the License shall be remitted to the Debtor or its successor in interest. 

5. Any stay of this order, as otherwise required under Fed. R. Bankr. P. 6004(h), is 

hereby waived. 

6. This Court reserves jurisdiction over the interpretation and implementation of this 

Order and the Sale of the License. 

# # # END OF ORDER # # # 

Submitted by: 
 

Jason S. Brookner  
Texas Bar No. 24033684 
Aaron M. Kaufman 
Texas Bar No. 24060067 
Amber M. Carson  
Texas Bar No. 24075610 
GRAY REED 
1601 Elm Street, Suite 4600 
Dallas, Texas 75201 
Telephone: (214) 954-4135 
Facsimile: (214) 953-1332 
Email:   jbrookner@grayreed.com 
  akaufman@grayreed.com 

  acarson@grayreed.com 
   

COUNSEL TO THE DEBTORS  
AND DEBTORS IN POSSESSION 
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Exhibit B 

Shapiro Declaration
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IN THE UNITED STATES BANKRUPTCY COURT 
FOR THE NORTHERN DISTRICT OF TEXAS 

DALLAS DIVISION 

 §  
In re: § Chapter 11 
 §  
FRESH ACQUISITIONS, LLC, et al.,1 § Case No. 21-30721 (SGJ) 
 §  
    Debtors. 
 

§ 
§ 

(Jointly Administered) 

 
DECLARATION OF MARK SHAPIRO IN SUPPORT  

OF THE DEBTORS’ MOTION FOR AN ORDER (A) APPROVING  
THE SALE OF A LIQUOR LICENSE AND (B) GRANTING RELATED RELIEF 

I, Mark Shapiro, hereby declare under penalty of perjury: 

1. I am a Senior Managing Director of GlassRatner Advisory & Capital Group, LLC 

d/b/a B. Riley Advisory Services (“B. Riley Advisory”),2 a professional services firm engaged in 

the business of providing interim management, financial advisory and related consulting services 

with principal offices located at 3445 Peachtree Road, Suite 1225, Atlanta, GA 30326 and 3500 

Maple Ave, Ste 420, Dallas, TX 75219.  On June 25, 2021, the Court approved my retention as the 

Chief Restricting Officer (“CRO”) for the above-captioned debtors and debtors in possession 

(collectively, the “Debtors”). I have functioned continuously in the CRO capacity since February 

2, 2021, and I have continued in this role pursuant to a Court order approving my retention 

throughout these chapter 11 cases.   

                                                 
1 The Debtors in these chapter 11 cases and the last four digits of each Debtor’s taxpayer identification number are as 
follows: Alamo Fresh Payroll, LLC (1590); Fresh Acquisitions, LLC (2795); Alamo Ovation, LLC (9002); Buffets 
LLC (2294); Hometown Buffet, Inc. (3002); Tahoe Joe’s Inc. (7129); OCB Restaurant Company, LLC (7607); OCB 
Purchasing, Co. (7610); Ryan’s Restaurant Group, LLC (7895); Fire Mountain Restaurants, LLC (8003); Food 
Management Partners, Inc. (7374); FMP SA Management Group, LLC (3031); FMP-Fresh Payroll, LLC (8962); FMP-
Ovation Payroll, LLC (1728); and Alamo Buffets Payroll, LLC (0998). The Debtors’ principal offices are located at 
2338 N. Loop 1604 W., Suite 350, San Antonio, TX 78248, United States. 

2 B. Riley Advisory Services is the trade name used by GlassRatner Advisory Capital Group, LLC (“GlassRatner”) 
and its affiliate Great American Group Advisory and Valuation Services, LLC.  All services to be provided to the 
Debtors hereunder will be performed solely by GlassRatner, and references to the B. Riley or B. Riley Advisory trade 
name herein refer to GlassRatner.  
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2. As Chief Restructuring Officer, I am responsible for overseeing the operations and 

financial activities of the Debtors, including, but not limited to, monitoring cash flow, business 

relationships, workforce issues, and financial planning.  As a result of my tenure with the Debtors 

and my turnaround experience, my review of public and non-public documents, and my 

discussions with other members of the Debtors’ management team, I am generally familiar with 

the Debtors’ businesses, financial condition, policies and procedures, day-to-day operations, and 

books and records.  Except as otherwise noted, I have personal knowledge of the matters set forth 

herein or have gained knowledge of such matters from the Debtors’ employees or retained advisors 

that report to me in the ordinary course of my responsibilities. 

3. The statements set forth herein are based upon my personal knowledge or upon 

records kept in the ordinary course of the Debtors’ businesses, as applicable, that were, as 

appropriate, reviewed by me or others under my supervision and direction. I attest that Debtor 

Tahoe Joe’s Inc.’s San Bernardino Location was closed before the Debtors commenced their 

bankruptcy cases, and that the underlying lease has been rejected by a Court order.  In addition, 

the San Bernardino Location is no longer operating or generating revenue.  Thus, the Debtors have 

no use for the License, and such License is not necessary to maximize value for the Debtors’ other 

assets that are being marketed in the Court approved sale process.  A private sale of the License 

will generate proceeds that will benefit the Debtors’ estates and creditors, and both the price and 

process by which the Debtors have sought to sell the License are fair and reasonable for the 

restaurant market.  

4. Based on discussions with the Committee’s representatives and representatives of 

the DIP Lender and proposed purchaser for the remainder of the Debtors’ assets, I have no reason 

to believe that any party will oppose the proposed Sale of the License to Upland. 
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5. I have read the Motion and, to the best of my knowledge, information, and belief, 

the assertions made in the Motion are accurate.  

Pursuant to 28 U.S.C. § 1746, I declare under penalty of perjury that the foregoing is true 

and correct to the best of my knowledge, information, and belief. 

Dated:  September 8, 2021 /s/ Mark Shapiro 
 Mark Shapiro 
 Senior Managing Director 
 GlassRatner Advisory & Capital Group, LLC

d/b/a B. Riley Advisory Services 
 

Case 21-30721-sgj11 Doc 402 Filed 09/08/21    Entered 09/08/21 11:34:10    Page 16 of 23



 
 

4820-9147-8509 

Exhibit C 
 

Escrow Agreement 
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