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IN THE UNITED STATES BANKRUPTCY COURT 
FOR THE NORTHERN DISTRICT OF TEXAS 

DALLAS DIVISION 

 §  
In re: § Chapter 11 
 §  
FRESH ACQUISITIONS, LLC, et al.,1 § Case No. 21-30721 (SGJ) 
 §  
    Debtors. 
 
 

§ 
§ 
§ 

(Jointly Administered) 
 
Re:  Docket No. 21 

 
ORDER GRANTING DEBTORS’ EMERGENCY APPLICATION  

FOR ENTRY OF AN ORDER (I) AUTHORIZING THE EMPLOYMENT AND  
RETENTION OF BMG GROUP, INC. AS CLAIMS, NOTICING, AND SOLICITATION 
AGENT AND (II) APPOINTING BMC GROUP, INC. AS ADMINISTRATIVE AGENT 

 
Upon the application (the “Application”)2 of the above-captioned debtors and debtors in 

possession (collectively, the “Debtors”) for entry of an order (this “Order”):  (a) authorizing the 

                                                      
1 The Debtors in these chapter 11 cases and the last four digits of each Debtor’s taxpayer identification number are 
as follows: Alamo Fresh Payroll, LLC (1590); Fresh Acquisitions, LLC (2795); Alamo Ovation, LLC (9002); 
Buffets LLC (2294); Hometown Buffet, Inc. (3002); Tahoe Joe’s Inc. (7129); OCB Restaurant Company, LLC 
(7607); OCB Purchasing, Co. (7610); Ryan’s Restaurant Group, LLC (7895); Fire Mountain Restaurants, LLC 
(8003); Food Management Partners, Inc. (7374); FMP SA Management Group, LLC (3031); FMP-Fresh Payroll, 
LLC (8962); FMP-Ovation Payroll, LLC (1728); and Alamo Buffets Payroll, LLC (0998). The Debtors’ principal 
offices are located at 2338 N. Loop 1604 W., Suite 350, San Antonio TX, 78248, United States. 

2 Capitalized terms used but not otherwise defined herein shall have the meanings ascribed to them in the Application. 

Signed April 22, 2021

______________________________________________________________________

The following constitutes the ruling of the court and has the force and effect therein described.
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Debtors to retain and employ BMC Group, Inc. (“BMC”) as their claims, noticing, and solicitation 

agent effective as of the Petition Date, in accordance with the terms and conditions set forth in the 

Services Agreement; and (b) granting related relief; and upon the First Day Declaration and the 

Feil Declaration; and this Court having jurisdiction over this matter pursuant to 28 U.S.C. § 1334; 

and this Court having found that this is a core proceeding pursuant to 28 U.S.C. § 157(b)(2); and 

this Court having found that venue of this proceeding and the Application in this district is proper 

pursuant to 28 U.S.C. §§ 1408 and 1409; and due and proper notice of the Application having been 

provided, and it appearing that no other or further notice need be provided; and the Court having 

reviewed the Application; and the Court having held a hearing on the Application; and all 

objections, if any, to the Application have been withdrawn, resolved, or overruled; and the Court 

having determined that the legal and factual bases set forth in the Application establish just cause 

for the relief granted herein; and upon all of the proceedings had before the Court and after due 

deliberation and sufficient cause appearing therefor, it is HEREBY ORDERED THAT: 

1. The Application is approved on a final basis as set forth herein. 

2. The Debtors are authorized to retain and appoint BMC as Claims and Noticing 

Agent under the terms of the Services Agreement, as of the Petition Date, as set forth herein. 

3. BMC is authorized and directed to perform noticing and solicitation services and 

to receive, maintain, record, and otherwise administer the proofs of claim filed in these chapter 

11 cases, and other related tasks as described in the Application, the Services Agreement, and this 

Order.  The Clerk shall provide BMC with CM/ECF credentials that allow BMC to receive 

CM/ECF notifications and file certificates of service. 

4. BMC shall serve as the custodian of court records and shall be designated as the 

authorized repository for all proofs of claim filed in these chapter 11 cases and is authorized and 
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directed to maintain official claims registers for each of the Debtors and to provide the Clerk with 

a certified duplicate thereof upon the request of the Clerk. 

5. BMC is authorized to provide an electronic interface for filing of proofs of claim 

and to obtain a post office box or address for the receipt of proofs of claim.  BMC shall provide 

public access to the claims register, including complete proofs of claim with attachments, if any, 

without charge. 

6. The Debtors and BMC are authorized to perform their respective obligations set 

forth in the Services Agreement, and BMC is authorized to perform all related tasks to solicit a 

chapter 11 plan or plans, tabulate the votes thereon and serve and keep track of the various 

solicitation materials to be provided to parties in interest, all as more fully described in the 

Application and the Services Agreement. 

7. BMC is authorized to take such other action as is reasonably necessary to comply 

with all duties and Services set forth in the Application, the Services Agreement, and this Order. 

8. Notwithstanding sections 330 and 331 of the Bankruptcy Code and Bankruptcy 

Rule 2016, the Debtors are authorized to compensate BMC in accordance with the terms of the 

Services Agreement upon the receipt of reasonably detailed invoices setting forth the Services 

provided by BMC and the rates charged for each, and to reimburse BMC for all reasonable and 

necessary expenses it may incur, upon the presentation of appropriate documentation, without the 

need for BMC to file fee applications or otherwise seek Court approval for the compensation of 

its Services and reimbursement of its expenses. 

9. Notwithstanding anything to the contrary herein, upon the conclusion of providing 

services for the Debtors (either upon the consummation of a chapter 11 plan or the conversion of 
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these cases to chapter 7 of the Bankruptcy Code), BMC shall file with this Court a summary fee 

application to obtain final approval of its fees and expenses. 

10. BMC shall maintain records of all Services showing dates, categories of Services, 

fees charged and expenses incurred, and shall serve monthly invoices on the Debtors, the Office 

of the United States Trustee, counsel for the Debtors, counsel for any official committee 

appointed by the U.S. Trustee, and any party in interest who specifically requests service of the 

monthly invoices. 

11. The parties shall meet and confer in an attempt to resolve any dispute that may 

arise relating to the Services Agreement or monthly invoices; provided that the parties may seek 

resolution of the matter from the Court if resolution is not achieved. 

12. Without further order of the Court, pursuant to section 503(b)(1)(A) of the 

Bankruptcy Code, the fees and expenses of BMC under this Order shall be an administrative 

expense of the Debtors’ estates. 

13. BMC may apply its retainer to all prepetition invoices, which retainer may be 

replenished to the original advance amount, and thereafter, BMC may hold its retainer under the 

Services Agreement during these chapter 11 cases as security for the payment of fees and 

expenses incurred under the Services Agreement. 

14. The Debtors shall indemnify BMC under the terms of the Services Agreement, as 

modified pursuant to this Order. BMC shall not be entitled to indemnification, contribution, or 

reimbursement pursuant to the Services Agreement for services other than the Services provided 

under the Services Agreement, unless such services and the indemnification, contribution, or 

reimbursement therefor are approved by this Court. Notwithstanding anything to the contrary 

herein or in the Services Agreement, the indemnification approved by this Order shall only be to 
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the extent allowed under Fifth Circuit authority, including Bank of N.Y. Trust Co. v. Off. 

Unsecured Creditors’ Comm. (In re Pac. Lumber Co.), 584 F.3d 229, 253 (5th Cir. 2009). 

15. Notwithstanding anything to the contrary in the Services Agreement, the Debtors 

shall have no obligation to indemnify BMC, or provide contribution or reimbursement to BMC, 

for any claim or expense that is judicially determined (the determination having become final) to 

have arisen solely from BMC’s gross negligence, willful misconduct, fraud, bad faith, self-

dealing, or breach of fiduciary duty (if any). 

16. In the event BMC is unable to provide the Services set forth in this Order, BMC 

will immediately notify the Clerk and proposed counsel to the Debtors and, upon approval of this 

Court, cause to have all original proofs of claim and computer information turned over to another 

claims and noticing agent with the advice and consent of the Clerk and the Debtors’ attorney. 

17. After entry of an order terminating BMC’s services, upon the closing of these 

cases, or for any other reason, BMC shall be responsible for archiving all proofs of claim with 

the Federal Archives Record Administration, if applicable, and shall be compensated by the 

Debtors in connection therewith.  

18. Notwithstanding anything to the contrary herein or in the Services Agreement, 

BMC’s employment shall terminate in the event of dismissal or conversion of these chapter 11 

cases. 

19. Notwithstanding anything to the contrary in the Services Agreement, this Court 

shall be the sole venue for determination of disputes related to the relief granted herein during 

these chapter 11 cases. 

20. BMC shall not cease providing claims processing services during the chapter 11 

cases for any reason, including nonpayment, without an order of the Court. 
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21. In the event of any inconsistency between the Services Agreement, the 

Application, and this Order, this Order shall govern. 

22. The Debtors and BMC are authorized to take all actions necessary to effectuate 

the relief granted pursuant to this Order. 

23. Notwithstanding the relief granted in this Order, any payment made by the Debtors 

pursuant to the authority granted herein shall be subject to and in compliance with the Approved 

Budget, the Court’s Interim Order (I) Authorizing the Debtors to (A) Obtain Postpetition 

Financing and (B) Utilize Cash Collateral, (II) Granting Liens and Superpriority Administrative 

Expense Claims, (III) Granting Adequate Protection, (IV) Modifying the Automatic Stay, (V) 

Scheduling a Final Hearing, and (VI) Granting Related Relief, and any final order entered by the 

Court in connection therewith. 

24. Notwithstanding any Bankruptcy Rule to the contrary, this Order shall be 

immediately effective and enforceable upon its entry. 

25. This Court shall retain jurisdiction to resolve all matters arising out of the Services 

Agreement or this Order. 

# # # END OF ORDER # # # 
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Submitted by: 
 
Jason S. Brookner  
Texas Bar No. 24033684 
Aaron M. Kaufman 
Texas Bar No. 24060067 
Amber M. Carson  
Texas Bar No. 24075610 
GRAY REED 
1601 Elm Street, Suite 4600 
Dallas, Texas 75201 
Telephone: (214) 954-4135 
Facsimile: (214) 953-1332 
Email:   jbrookner@grayreed.com 
  akaufman@grayreed.com 

  acarson@grayreed.com 
   

PROPOSED COUNSEL TO THE  
DEBTORS AND DEBTORS IN POSSESSION 
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Exhibit 1 
 

Services Agreement 
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RATES

Copy/Print . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .
Fold/Collate,  Insert ,  Post . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .
Envelopes . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  
Postage,  Courier . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  
Mass data transmission. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .
Certif ied Electronic Noticing Service . . . . . . . . . . . . . . . . . . .  
Legal Notice Publication . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  

BASIC PRINT,  MAIL 
& NOTICING SERVICE

eClaims & eBallot platform hosting. . . . . . . . . . . . . . . . . . . . . . . .
F i led Claim Receipt,  Process,  Docketing . . . . . . . . . . . . . . .
Add'l  Scans & Link to DB  . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .
Schedules Data Collection & Prep . . . . . . . . . . . . . . . . . . . . . . . . .
Analysis & Reconcil iation . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  
Secure Client Access  . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .
Balloting solicitation & tabulation. . . . . . . . . . . . . . . . . . . . . . . . . .

Document Imaging & l ink to DB . . . . . . . . . . . . . . . . . . . . . . . . . . . . .
L ive Operator Call  Center . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  
Automated ( IVR) Call  Center . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  
Data storage & maintenance . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  
Public case website hosting . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .
SmartRoom (VDR) . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .
Physical  Document Storage . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  

CLAIMS
MANAGEMENT

DOCUMENT &
INFORMATION MANAGEMENT

HOURLY
RATES

Clerical  & Document Custody. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .
Analysts/Case Support Associates . . . . . . . . . . . . . . . . . . . . . . . .
Technology/Programming . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .
Consultants/Senior Consultants . . . . . . . . . . . . . . . . . . . . . . . . . . . .
Project Manager/Director . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  
Executive . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .

Included

At Clerical hourly rate

$0.08/image

Upon request at hourly rates quoted

Upon request at hourly rates quoted

No Charge, unlimited authorized users

Upon request at hourly rates quoted

$0.08/image

$60 per hour

$0.30 per minute

$0.08/record/month ($800/mo. cap)

Waived

See SmartRoom proposal: no charge first 4 mo.

$1.45/box/month (Waived)

$25 - $40 /hour

$65 - $90 /hour

$75 - $125 /hour

$95 - $125 /hour

$130 - $175 /hour

Charges Waived

Case 21-30721-sgj11 Doc 68 Filed 04/23/21    Entered 04/23/21 13:13:47    Page 20 of 20




