
et al.

ly er

Emergency Motion for Entry of Interim and Final Orders (I) Authorizing the 

Debtors to (A) Obtain Postpetition Financing and (B) Utilize Cash Collateral (II) Granting Liens 

Signed April 23, 2021

______________________________________________________________________

The following constitutes the ruling of the court and has the force and effect therein described.
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and Superpriority Administrative Expense Claims, (III) Grating Adequate Protection, (IV) 

Modifying the Automatic Stay, (V) Scheduling a Final Hearing and (VI) Granting Related Relief 

other than
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provided however

Need for Post-Petition Financing

No Credit Available on More Favorable Terms
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Business Judgment; Good Faith Pursuant to Section 364(e) of the 

Bankruptcy Code

Approval of the DIP Roll-Up Loans

Credit Bidding
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Right to Credit Bid

DIP Liens and Superpriority Claim
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The DIP Lender’s Fees and Expenses

Right to Credit Bid
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PROMISSORY NOTE 
 
 
$3,500,000.00 April 16, 2021 
 

 
FOR VALUE RECEIVED, the undersigned, BUFFETS, LLC, a Minnesota limited liability 

company (“Buffets”), HOMETOWN BUFFET, INC., a Minnesota corporation (“Hometown Buffet”), 
OCB RESTAURANT COMPANY, LLC, a Minnesota limited liability company (“OCB Restaurant”), 
OCB PURCHASING CO., a Minnesota corporation (“OCB Purchasing”), RYAN’S RESTAURANT 
GROUP, LLC, a South Carolina limited liability company (“Ryan’s”), FIRE MOUNTAIN 
RESTAURANTS, LLC, an Ohio limited liability company (“Fire Mountain”), TAHOE JOE’S, INC., 
a Minnesota corporation (“Tahoe Joe”), FMP-OVATION PAYROLL, LLC, a Texas limited liability 
company (“FMP-Ovation Payroll”), ALAMO BUFFETS PAYROLL, LLC, a Texas limited liability 
company (“Alamo Buffets Payroll”), ALAMO OVATION, LLC, a Texas limited liability company 
(“Alamo Ovation”), FRESH ACQUISITIONS, LLC, a Delaware limited liability company (“Fresh 
Acquisitions”), ALAMO FRESH PAYROLL, LLC, a Texas limited liability company (“Alamo Fresh 
Payroll”), FMP-FRESH PAYROLL, LLC, a Texas limited liability company (“FMP-Fresh Payroll”), 
FOOD MANAGEMENT PARTNERS, INC., a Texas corporation (“FMP”), and FMP SA 
MANAGEMENT GROUP, LLC, a Texas limited liability company (“FMP Management”; and jointly 
and severally with Buffets, Hometown Buffet, OCB Restaurant, OCB Purchasing, Ryan’s, Fire Mountain, 
Tahoe Joe, FMP-Ovation Payroll, Alamo Buffets Payroll, Alamo Ovation, Fresh Acquisitions, Alamo Fresh 
Payroll, FMP-Fresh Payroll, and FMP, “Maker”), jointly and severally, promise to pay to the order of 
VITANOVA BRANDS, LLC, a Texas limited liability company, and/or its successor(s) and assignee(s) 
(“Payee”), THREE MILLION FIVE HUNDRED THOUSAND AND NO/100 DOLLARS 
($3,500,000.00), or so much thereof as shall be advanced, at the Maturity Date or acceleration of this 
Promissory Note (as may be amended, modified, supplemented, extended or renewed from time to time, 
this “Note”), with interest on the unpaid balance thereof from the date of this Note until the Maturity Date 
or acceleration at the rate or rates specified below, both principal and interest payable as provided below in 
lawful money of the United States of America at the address of Payee set forth below or at such other place 
as from time to time may be designated by the holder of this Note.  All capitalized terms contained herein 
which are not defined herein shall have the meanings set forth in that certain Prepetition and Debtor-in-
Possession Credit Agreement, executed by Maker and Payee, dated of even date herewith (as may be 
amended, modified, supplemented, extended or renewed from time to time, the “DIP Credit Agreement”).   

 
I.  Interest Rates and Payments 

 
 The unpaid principal of this Note from time to time outstanding shall bear interest prior to maturity 
at a fixed rate of interest per annum equivalent to ten percent (10%).  Notwithstanding anything contained 
herein to the contrary, in no event shall any rate of interest which this Note bears ever exceed the lesser of 
eighteen percent (18%) per annum or the Maximum Rate (as hereinafter defined).  All interest accruing 
under this Note shall be calculated on the basis of a 360-day year applied to the actual number of days 
elapsed. 
 

All unpaid principal of and accrued interest on this Note shall be due and payable on the earlier of 
(i) August 20, 2021, (ii) the closing date of a sale of all or substantially all of Maker’s assets under Section 
363 of the Bankruptcy Code and the authorization by the Bankruptcy Court to pay the proceeds of such sale 
to Payee, (iii) the substantial consummation (as defined in Section 1101 of the Bankruptcy Code) of a plan 
or reorganization or liquidation filed in the Bankruptcy Cases that is confirmed pursuant to an order entered 
by the Bankruptcy Court, and (iv) the date of acceleration of the Loans (the “Maturity Date”).  All 
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principal, interest, and other amounts which is past due under this Note shall bear interest from the Maturity 
Date or upon acceleration at the lesser of twelve percent (12%) per annum and the Maximum Rate. 
 
 The term “Maximum Rate”, as used herein, shall mean, with respect to each holder hereof, the 
maximum nonusurious interest rate, if any, that at any time, or from time to time, may under applicable law 
be contracted for, taken, reserved, charged or received on the indebtedness evidenced by this Note under 
the laws which are presently in effect of the United States and the State of Texas applicable to such holder 
and such indebtedness or, to the extent allowed by law under such applicable laws of the United States of 
America and State of Texas which may hereafter be in effect, which allow a higher maximum non-usurious 
interest rate than applicable laws now allow; provided, that in determining the Maximum Rate, due regard 
shall be given, to the extent required by applicable law, to any and all relevant payments, fees, charges, 
deposits, balances, agreements and calculations which may constitute or be deemed to constitute interest, 
or be deducted from principal to calculate the interest rate or otherwise affect interest rate determinations, 
so that in no event shall the Payee contract for, charge, receive, take, collect, reserve or apply, on the Note, 
any amount in excess of the maximum non-usurious rate of interest permitted by applicable law.  The 
Maximum Rate shall not be limited to the applicable rate ceiling in Texas state law if Federal laws or other 
state laws now or hereafter in effect and applicable to this Note (and the interest contracted for, charged 
and collected hereunder) shall permit a higher rate of interest.  If applicable Texas law establishes the 
Maximum Rate, the Maximum Rate shall be the “weekly ceiling” as defined in § 303 of the Texas Finance 
Code.   
 

Maker shall have the right to prepay, without penalty, at any time and from time to time prior to 
maturity, all or any part of the unpaid principal balance of this Note and all or any part of the unpaid interest 
accrued to the date of such prepayment, provided that any such principal thus paid is accompanied by 
accrued interest on such principal.  Any partial prepayments of principal shall be applied to installments 
thereof in the inverse order of maturity.  

 
II.  Governance and Security 

 
This Note is governed by the DIP Credit Agreement and secured, in part, by security interests in 

the Collateral, as evidenced by the DIP Credit Agreement and the Pledge Agreements, and the nature and 
extent of the rights and powers of the holder of this Note in respect of the Collateral. 
 

III.  Right to Accelerate Upon Default 
 
 The holder of this Note shall have the option of declaring the principal balance hereof and the 
interest accrued hereon to be immediately due and payable upon the occurrence of an Event of Default. 
 

IV.  Waiver of Conditions and Defenses to Liability 
 
 Maker and any other party who is or becomes liable to pay all or any part of this Note, or who 
grants any lien or security interest to secure all or any part of this Note (each called an “other liable party” 
below), including but not limited to any drawer, acceptor, endorser, guarantor, surety or accommodation 
party, severally waive presentment for payment, demand, notice of demand and of dishonor and 
nonpayment of this Note, notice of intention to accelerate the maturity of this Note, notice of acceleration 
of the maturity of this Note, notice of intent to exercise any remedies hereunder or under any of the Loan 
Documents, protest and notice of protest, diligence in collecting, and the bringing of suit against any other 
party. 
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 Following an Event of Default, the holder of this Note may apply all moneys received from Maker 
or others, or from any security (whether held under a security instrument or not), in such manner upon the 
indebtedness evidenced or secured by any Loan Documents (whether then due or not) as such holder may 
determine to be in its best interest, without in any way being required to marshal assets or to apply all or 
any part of such moneys upon any particular part of such indebtedness.  The holder of this Note is not 
required to retain, hold, protect, exercise due care with respect to, perfect security interests in or otherwise 
assure or safeguard any security for this Note, and no failure by the holder of this Note to do any of the 
foregoing and no exercise or failure to exercise by such holder of any other right or remedy shall in any 
way affect any of Maker’s or any other liable party’s obligations hereunder or under other Loan Documents 
or affect any security or give Maker or any other liable party any recourse against the holder of this Note. 
 

V. Usury Savings Provision 
 
 It is the intent of Maker and Payee in the execution of this Note and all other Loan Documents to 
contract in strict compliance with applicable usury law.  In furtherance thereof, Maker and Payee stipulate 
and agree that none of the terms and provisions contained in this Note, or in any other instrument executed 
in connection herewith, shall ever be construed to create a contract to pay for the use, forbearance or 
detention of money, interest at a rate in excess of the Maximum Rate.  Neither Maker nor any guarantors, 
endorsers or other parties now or hereafter becoming liable for payment of this Note shall ever be obligated 
or required to pay interest on this Note at a rate in excess of the Maximum Rate, and the provisions of this 
paragraph shall control over all other provisions of this Note and any other Loan Documents now or 
hereafter executed which may be in apparent conflict herewith.  Payee expressly disavows any intention to 
contract for, to charge or to collect excessive unearned interest or finance charges in the event the maturity 
of this Note is accelerated.  If the maturity of this Note shall be accelerated for any reason or if the principal 
of this Note is paid prior to the end of the term of this Note, and as a result thereof the interest received for 
the actual period of existence of the loan evidenced by this Note exceeds the Maximum Rate, the holder of 
this Note shall credit the amount of such excess against the principal balance of this Note then outstanding 
and thereby shall render inapplicable any and all penalties of any kind provided by applicable law as a result 
of such excess interest; provided, however, that if the principal hereof has been paid in full, such excess 
shall be refunded to Maker.  If the holder of this Note shall receive money (or anything else) which is 
determined to constitute interest and which would increase the effective interest rate on this Note or the 
other indebtedness secured by the Loan Documents to a rate in excess of the Maximum Rate, the amount 
determined to constitute interest in excess of the lawful rate shall be credited against the principal balance 
of this Note then outstanding or, if the principal balance has been paid in full, refunded to Maker, in which 
event any and all penalties of any kind under applicable law as a result of such excess interest shall be 
inapplicable.  If the holder of this Note shall not actually receive, but shall contract for, request or demand, 
a payment of money (or anything else) which is determined to constitute interest and which would increase 
the effective interest rate contracted for or charged on this Note or the other indebtedness evidenced or 
secured by the Loan Documents to a rate in excess of the Maximum Rate, the holder of this Note shall be 
entitled, following such determination, to waive or rescind the contractual claim, request or demand for the 
amount determined to constitute interest in excess of the Maximum Rate, in which event any and all 
penalties of any kind under applicable law as a result of such excess interest shall be inapplicable.  By 
execution of this Note Maker acknowledges that Maker believes as of the date hereof the loan evidenced 
by this Note to be non-usurious and agrees that if, at any time, Maker should have reason to believe that 
such loan is in fact usurious, Maker will use commercially reasonably efforts to give the holder of this Note 
notice of such condition and Maker agrees that the holder shall have sixty (60) days in which to make 
appropriate refund or other adjustment in order to correct such condition if in fact such exists.  Additionally, 
if, from any circumstance whatsoever, fulfillment of any provision hereof or of the DIP Credit Agreement 
or any other Loan Documents shall, at the time fulfillment of such provision be due, involve transcending 
the Maximum Rate then, ipso facto, the obligation to be fulfilled shall be reduced to the Maximum Rate.  
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The term “applicable law” as used in this Note shall mean the laws of the State of Texas or the laws of the 
United States, whichever laws allow the greater rate of interest, as such laws now exist or may be changed 
or amended or come into effect in the future. 
 

VI.  Miscellaneous 
 
 Should the indebtedness represented by this Note or any part thereof be collected at law or in equity 
or through any bankruptcy, receivership, probate or other court proceedings or if this Note is placed in the 
hands of attorneys for collection after default, Maker and all endorsers, guarantors and sureties of this Note 
jointly and severally agree to pay to the holder of this Note in addition to the principal and interest due and 
payable hereon all the costs and expenses of the holder in enforcing this Note including, without limitation, 
reasonable attorneys’ fees and legal expenses. 
 
 No amendment of this Note shall be binding unless expressed in a writing executed by Maker and 
the holder of this Note.  The term “holder” as used herein includes Payee. 
 
 All notices pursuant to any provisions of this Note or any other Loan Document which require the 
giving of notice as a condition to creating or effectuating an obligation of Maker to Payee or a right on the 
part of Payee to exercise rights or remedies against Maker or any Collateral, and any notice by Maker to 
Payee to the effect that Payee has not fulfilled one or more of any obligation to Maker under this Note or 
under any other Loan Document, must be in writing and otherwise delivered in accordance with Section 
9.18 of the Loan Agreement. 
 
 This Note and the rights, duties, and liabilities of the parties hereunder or arising from or relating 
in any way to the indebtedness evidenced by this Note or the transaction of which such indebtedness is a 
part shall be governed by and construed in accordance with the laws of the State of Texas and the laws of 
the United States applicable to transactions within such State, without regard to conflicts of law principals.   

 
[SIGNATURE PAGE FOLLOWS] 
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PREPETITION AND DEBTOR-IN-POSSESSION CREDIT AGREEMENT 

 

Dated as of April 16, 2021 among 

BUFFETS, LLC, HOMETOWN BUFFET, INC.,  
OCB RESTAURANT COMPANY, LLC, OCB PURCHASING CO.,  

RYAN’S RESTAURANT GROUP, LLC,  
FIRE MOUNTAIN RESTAURANTS, LLC, TAHOE JOE’S INC.,  

FMP-OVATION PAYROLL, LLC, ALAMO BUFFETS PAYROLL, LLC,  
ALAMO OVATION, LLC,  

FRESH ACQUISITIONS, LLC,  
ALAMO FRESH PAYROLL, LLC, FMP-FRESH PAYROLL, LLC,  

FOOD MANAGEMENT PARTNERS, INC.,  
AND FMP SA MANAGEMENT GROUP, LLC, 

as Borrowers, 

 

and 

 

VITANOVA BRANDS, LLC, 

as Lender 

 

PREPETITION AND SENIOR SECURED SUPER-PRIORITY DEBTOR-IN-
POSSESSION FACILITY 
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PREPETITION AND DEBTOR-IN-POSSESSION CREDIT AGREEMENT 

This PREPETITION AND DEBTOR-IN-POSSESSION CREDIT AGREEMENT 
(this “Agreement”) is entered into as of April 16, 2021 (the “Effective Date”), among BUFFETS, 
LLC, a Minnesota limited liability company (“Buffets”), HOMETOWN BUFFET, INC., a 
Minnesota corporation (“Hometown Buffet”), OCB RESTAURANT COMPANY, LLC, a 
Minnesota limited liability company (“OCB Restaurant”), OCB PURCHASING CO., a 
Minnesota corporation (“OCB Purchasing”), RYAN’S RESTAURANT GROUP, LLC, a South 
Carolina limited liability company (“Ryan’s”), FIRE MOUNTAIN RESTAURANTS, LLC, an 
Ohio limited liability company (“Fire Mountain”), TAHOE JOE’S INC., a Minnesota 
corporation (“Tahoe Joe”), FMP-OVATION PAYROLL, LLC, a Texas limited liability 
company (“FMP-Ovation Payroll”), ALAMO BUFFETS PAYROLL, LLC, a Texas limited 
liability company (“Alamo Buffets Payroll”), ALAMO OVATION, LLC, a Texas limited 
liability company (“Alamo Ovation”), FRESH ACQUISITIONS, LLC, a Delaware limited 
liability company (“Fresh Acquisitions”), ALAMO FRESH PAYROLL, LLC, a Texas limited 
liability company (“Alamo Fresh Payroll”), FMP-FRESH PAYROLL, LLC, a Texas limited 
liability company (“FMP-Fresh Payroll”), FOOD MANAGEMENT PARTNERS, INC., a 
Texas corporation (“FMP”), and FMP SA MANAGEMENT GROUP, LLC, a Texas limited 
liability company (“FMP Management”), each jointly and severally and as debtor and debtor-in-
possession under Chapter 11 of the Bankruptcy Code (as hereinafter defined) (each of Buffets, 
Hometown Buffet, OCB Restaurant, OCB Purchasing, Ryan’s, Fire Mountain, Tahoe Joe, FMP-
Ovation Payroll, Alamo Buffets Payroll, Alamo Ovation, Fresh Acquisitions, Alamo Fresh 
Payroll, FMP-Fresh Payroll, FMP, and FMP Management, each a “Borrower” and, collectively, 
the “Borrowers”), and VITANOVA BRANDS, LLC, a Texas limited liability company (together 
with its successors and assigns, the “Lender”). 

PRELIMINARY STATEMENTS: 

The Borrowers seek to borrow $3,500,000, in both prepetition loans and postpetition loans, 
for use in preparing for and during the course of anticipated voluntary cases under Chapter 11 of 
the Bankruptcy Code, to be filed in the United States Bankruptcy Court for the Northern District 
of Texas, Dallas Division.  Upon the filing of the Bankruptcy Case(s) (as hereinafter defined), 
which is anticipated to occur no later than May 1, 2021, the Borrowers will continue to operate 
their businesses and manage their properties as debtors in possession pursuant to Sections 1107 
and 1108 of the Bankruptcy Code. 

The Borrowers have requested that the Lender provide the prepetition loans and the 
postpetition loans in an aggregate principal amount not to exceed $3,500,000 in order to effectuate, 
inter alia, the administration of their Chapter 11 Bankruptcy Case(s) through and including one or 
more 363 Sales (as hereinafter defined). The Lender has agreed to extend such credit to the 
Borrowers subject to the terms and conditions hereinafter set forth. 

Each of the Borrowers acknowledges that it will receive substantial direct and indirect 
benefits from the loans and other financial accommodations provided for in this Agreement. 
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To provide security for the repayment of the loans and the payment of the other obligations 
of the Borrowers hereunder and under the other Loan Documents, the Borrowers will provide and 
grant to the Lender certain security interests, liens, and other rights and protections, provided that 
FMP Management will not grant to Lender a security interest in or lien on any of its assets.  Prior 
to the filing of the Bankruptcy Case(s), such security interests, liens, and other rights and 
protections will be granted pursuant to the terms hereof.  Following the filing of the Bankruptcy 
Case(s), upon approval of the Bankruptcy Court, such security interests, liens, and other rights and 
protections will be granted pursuant to the terms hereof and pursuant to Sections 364(c)(2), 
364(c)(3) and 364(d) of the Bankruptcy Code (including without limitation allowance and 
ratification of any such rights granted prepetition to Lender by Borrowers), super-priority 
administrative expense claims pursuant to Section 364(c)(1) of the Bankruptcy Code, and other 
rights and protections, as more fully described herein 

In consideration of the mutual covenants and agreements herein contained, the parties 
hereto covenant and agree as follows: 

ARTICLE I 
Definitions.   

As used in this Agreement, all exhibits, appendices, and schedules hereto and in any note, 
certificate, report, or other Loan Documents made or delivered pursuant to or in connection with 
this Agreement, the following terms will have the meanings given such terms in this ARTICLE I 
or in the provision or section referred to below: 

(a) “363 Sale” means, collectively, the sale or other disposition of all or 
substantially all of the Borrowers’ assets (or a portion thereof reasonably acceptable to the Lender) 
pursuant to Section 363 of the Bankruptcy Code. 

(b) “Advance” shall mean a disbursement from Lender’s account to or for the 
benefit of Borrowers of any of the proceeds of the Loan(s) in accordance with any of the provisions 
of this Agreement or of any of the other Loan Documents. 

(c) “Advance Date” shall have the meaning as defined in Section 2.03. 

(d) “Advance Request” shall have the meaning as defined in Section 2.03. 

(e) “Advance Request Notice” shall have the meaning as defined in Section 
2.03. 

(f) “Affiliate” shall mean, as applied to any Person, any other Person directly 
or indirectly Controlling (including any member of the senior management group of such Person), 
Controlled by, or under common Control with, that Person.  

(g) “Agreement” has the meaning set forth in the introductory paragraph 
hereto. 
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(h) “Alamo Buffets Payroll” shall have the meaning as defined in the 
preamble. 

(i) “Alamo Fresh Payroll” shall have the meaning as defined in the preamble. 

(j) “Alamo Ovation” shall have the meaning as defined in the preamble. 

(k) “All Borrower Collateral” shall have the meaning as defined in Section 
4.01(b). 

(l) “Allowed Professional Fees” has the meaning set forth in the definition of 
the term Carve Out. 

(m) “Approved Budget” means the 13-week cash flow projection and budget 
of the Borrowers broken down by week, including the anticipated receipts and disbursements for 
such period, as approved by Lender, acting through its Chief Financial Officer, and by Borrowers, 
acting through the Chief Restructuring Officer of Borrowers. 

(n) “Bankruptcy Case(s)” means, collectively or singularly, as context 
indicates, the cases first filed by each of the Borrowers after the date of this Agreement for relief 
under Chapter 11 of the Bankruptcy Code. 

(o) “Bankruptcy Code” means the United States Bankruptcy Code (11 U.S.C. 
§ 101, et seq.), as amended and in effect from time to time. 

(p) “Bankruptcy Court” means the United States Bankruptcy Court for the 
Northern District of Texas, Dallas Division in which the Bankruptcy Case(s) are filed.  In the event 
the United States District Court for the Northern District of Texas should withdraw the reference, 
in whole or in part, and exercise original (and not appellate) jurisdiction, “Bankruptcy Court” shall 
in such instance and as to such withdrawn matters also mean that United States District Court. 

(q) “Borrower” and “Borrowers” shall have the meaning set forth in the 
preamble. 

(r) “Borrowers’ Loan Account” shall mean the account(s) on the books of 
Lender in which Lender will record (i) loans, including without limitation any Advance made by 
Lender to or on behalf of Borrowers pursuant to this Agreement, (ii) payments received on such 
loans, and (iii) other appropriate debits and credits as provided by this Agreement or any of the 
other Loan Documents. All portions of the Loan(s) advanced shall be evidenced by the Note and 
by entering such Advances as debits to Borrowers’ Loan Account.  Lender shall also record in 
Borrowers’ Loan Account (i) all other charges, expenses, and items properly chargeable to 
Borrowers hereunder, which shall also be evidenced by the Note, and (ii) all payments made by 
Borrowers on account of indebtedness under the Loan(s) and other appropriate debits and credits.  
The debit balance of Borrowers’ Loan Account shall also be evidenced by the Note and shall 
reflect the amount of Borrowers’ indebtedness to Lender as it exists from time to time hereunder.  
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(s) “Borrower Representative” means Tahoe Joe in its capacity as Borrower 
Representative pursuant to Section 9.01. 

(t) “Buffet Pledge Agreement” means that certain Pledge and Security 
Agreement dated as of the Effective Date, executed by Buffets in favor of Lender, as it may be 
amended, modified, supplemented, extended, or renewed from time to time. 

(u) “Buffet Pledged Collateral” means Buffet’s ownership interests in 
Hometown Buffet, as more particularly described in the Buffet Pledge Agreement. 

(v) “Buffets” shall have the meaning as defined in the preamble. 

(w) “Buffets Collateral” shall have the meaning as defined in Section 4.01(a). 

(x) “Carve Out” shall mean the sum of: (i) all fees required to be paid to the 
Clerk of the Bankruptcy Court, or any claims and noticing agent acting in such capacity, and to 
the Office of the United States Trustee under section 1930(a) of title 28 of the United States Code 
plus interest at the statutory rate (without regard to the Termination Declaration Date); (ii) all 
accrued and unpaid fees, disbursements, costs, and expenses (the “Allowed Professional Fees”) 
incurred by professionals or professional firms retained by the Borrowers or their estates pursuant 
to sections 327, 328 or 363 of the Bankruptcy Code and any statutory committee (each a 
“Committee”) appointed in the Bankruptcy Case(s) pursuant to section 1103 of the Bankruptcy 
Code (collectively, the “Professional Persons”), which Allowed Professional Fees: (x) are 
allowed by the Bankruptcy Court, at any time, whether by interim order, procedural order, or 
otherwise; (y) were incurred (regardless of when invoiced or applied for) on or after the Petition 
Date, and prior to the Termination Declaration Date, and (z) are generally provided for in the 
Approved Budget; and (iii) Allowed Professional Fees of Professional Persons in an aggregate 
amount not to exceed $250,000.00 for all such Professional Persons (for the avoidance of doubt, 
in the aggregate and, not on a professional-by-professional basis), incurred after the first business 
day following delivery by the Lender of the Carve Out Trigger Notice, to the extent allowed at any 
time, whether by interim order, procedural order, or otherwise and to the extent that availability 
therefor remains in the Approved Budget for the payment of Allowed Professional Fees (the 
amounts set forth in this clause (iii) being the “Post-Carve Out Trigger Notice Cap”). 

(y) “Carve Out Reserve” has the meaning set forth in Section 7.03. 

(z) “Carve Out Trigger Notice” shall mean a written notice delivered by email 
(or other electronic means) by the Lender to the Borrowers, their lead restructuring counsel, the 
U.S. Trustee, and counsel to each Committee, which notice may be delivered following the 
occurrence and during the continuation of an Event of Default and acceleration of the Obligations, 
stating that the Post-Carve Out Trigger Notice Cap has been invoked. 

(aa) “Collateral” means, collectively, the All Borrower Collateral, the Buffet 
Pledged Collateral, the Tahoe Joe Pledged Collateral, the Fresh Acquisitions Collateral, and any 
other collateral that secures the Obligations. 
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(bb) “Committee” has the meaning set forth in the definition of the term Carve 
Out. 

(cc) “Controlled by” (including, with correlative meanings, the terms 
“Controlling,” “Control” and “under common Control with”) shall mean, as applied to any Person, 
the possession, directly or indirectly, of the power to direct or cause the direction of the 
management and policies of that Person, whether through the ability to exercise voting power, by 
contract or otherwise, including the customary powers conferred by applicable law of a manager 
or managing member of any limited liability company or any general partner of any limited 
partnership or any board of directors of any corporation or trust. 

(dd) “Default Rate” shall mean the lesser of (i) (a) the Interest Rate, plus (b) 
two percent (2%) per annum, or (ii) the Maximum Rate. 

(ee) “DIP Facility” means the facility for the Postpetition Loan(s) pursuant to 
this Agreement. 

(ff) “DIP Order” means the Interim DIP Order or the Final DIP Order, as the 
context may require. 

(gg) “Distributions” shall mean any and all distributions of any kind during the 
period in question. 

(hh) “Effective Date” shall have the meaning as defined in the preamble. 

(ii) “Event of Default” shall mean any of those events specified in Section 
7.01. 

(jj) “Final DIP Order” means, collectively, the final order or orders entered by 
the Bankruptcy Court with respect to the Borrowers in the Bankruptcy Case(s) authorizing and 
approving the DIP Facility and the terms of this Agreement and the other Loan Documents 
(including the payment of interest, fees, costs and expenses thereunder) on a postpetition basis and 
granting the Liens, status and protections satisfactory to Lender, in Lender’s sole and absolute 
discretion, which order or orders is in effect and not stayed, and as to which no appeal, petition for 
certiorari, or other proceeding for re-argument or re-hearing shall then be pending, or, if pending, 
no stay pending appeal shall have been granted, as the same may be amended, supplemented, or 
otherwise modified from time to time with the express written consent of Lender, which Final DIP 
Order shall be in form and substance satisfactory to Lender, in Lender’s sole and absolute 
discretion. 

(kk) “FMP” shall have the meaning as defined in the preamble. 

(ll) “FMP-Fresh Payroll” shall have the meaning as defined in the preamble. 

(mm) “FMP-Ovation Payroll” shall have the meaning as defined in the 
preamble. 

(nn) “FMP Management” shall have the meaning as defined in the preamble. 
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(oo) “Fresh Acquisitions” shall have the meaning as defined in the preamble. 

(pp) “Fresh Acquisitions Collateral” shall have the meaning as defined in 
Section 4.01(b). 

(qq) “GAAP” shall mean the generally accepted accounting principles 
promulgated by the United States Financial Accounting Standards Board. 

(rr) “Governmental Authority” shall mean the government the United States 
and any state, city, or county, or any political subdivision of any of the foregoing. 

(ss) “Governmental Requirements” shall mean all laws, ordinances, rules and 
regulations of any Governmental Authority applicable to Borrowers or the applicable Collateral.   

(tt) “Hometown Buffet” shall have the meaning as defined in the preamble. 

(uu) “Interest Rate” means a fixed rate equal to ten percent (10%) per annum.  

(vv) “Interim DIP Order” means any interim order or orders entered by the 
Bankruptcy Court with respect to the Borrowers in the Bankruptcy Case(s) authorizing and 
approving on an interim basis the DIP Facility and authorizing and approving an interim advance 
or advances under the DIP Facility as may be necessary to avoid immediate and irreparable harm 
to the estates of the Borrowers, in a form approved by Lender, as the same may be amended, 
supplemented or otherwise modified from time to time with the express written consent of the 
Lender. 

(ww) “Interim Loan” has the meaning set forth in Section 2.01(b)(i). 

(xx) “Lender” shall mean VitaNova Brands, LLC and/or its successor(s) and 
assignee(s), as defined in the preamble. 

(yy) “Lien” shall mean any lien, mortgage, security interest, pledge, charge, or 
encumbrance of any kind, including, without limitation, a mechanic’s lien, a materialman’s lien, 
the rights of a vender, lessor, or similar party under any conditional sales agreement or other title 
retention agreement or lease substantially equivalent thereto, and any other right of or arrangement 
with any creditor to have his claim satisfied out of any property or assets, or the proceeds 
therefrom, prior to the general creditors of the owner thereof. 

(zz) “Loan(s)” means the loan(s) made in one or more Advances to Borrowers 
by Lender pursuant to the Note and subject to this Agreement and the other Loan Documents. 

(aaa) “Loan Amount” means THREE MILLION FIVE HUNDRED 
THOUSAND AND NO/100 DOLLARS ($3,500,000.00) or so much thereof as shall be advanced. 

(bbb) “Loan Documents” shall mean, collectively, the Note, this Agreement, the 
Pledge Agreements, all financing statements, and all other documents, instruments, and/or 
agreements evidencing, securing, guaranteeing, governing, warranting and pertaining to the 
Loan(s) or perfecting Lender’s security interest in the Collateral, and all other documents and 
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agreements that Lender may require in connection with the Loan(s), as any such documents, 
instruments, and/or agreements may be amended, modified, supplemented, extended or renewed 
from time to time. 

(ccc)  “Material Adverse Change” shall mean with respect to all Borrowers, 
taken as a whole, if, in Lender’s reasonable discretion, the operations or financial condition of all 
Borrowers taken as a whole has changed in a material manner which is likely to materially impair 
the value of Lender’s security for the Loans, prevent timely repayment of the Loans, or otherwise 
prevent Borrowers from performing in all material respects any of its material obligations under 
the Loan Documents. 

(ddd) “Maximum Rate” shall have the meaning as defined in the Note. 

(eee) “Note” means the Promissory Note executed by Borrowers, in favor of 
Lender, dated of even date herewith, in the original principal amount of THREE MILLION FIVE 
HUNDRED THOUSAND AND NO/100 DOLLARS ($3,500,000) or so much thereof as shall be 
advanced, as it may be amended, modified, supplemented, extended, or renewed from time to time. 

(fff) “Obligations” means any and all debt, obligations, liabilities, and 
agreements of or by Borrowers to Lender, now or hereafter existing, that arise directly between 
any Borrower and Lender under the Note, this Agreement, the Pledge Agreements, and/or the other 
Loan Documents. 

(ggg) “OCB Purchasing” shall have the meaning as defined in the preamble. 

(hhh) “OCB Restaurant” shall have the meaning as defined in the preamble. 

(iii) “Permitted Liens” shall have the meaning as defined in Section 6.04. 

(jjj) “Person” shall mean any natural person, corporation, partnership, limited 
liability company, trust, firm, association, Governmental Authority or any other public or private 
entity, whether acting in an individual, fiduciary or other capacity. 

(kkk) “Petition Date” means the date on which the Bankruptcy Case(s) are filed. 

(lll) “Pledge Agreements” means, collectively, the Buffets Pledge Agreement 
and the Tahoe Joe Pledge Agreement. 

(mmm)“Post-Carve Out Trigger Notice Cap” has the meaning set forth in the 
definition of Carve Out.  

(nnn) “Postpetition Loan” has the meaning set forth in Section 2.01(b)(ii). 

(ooo)  “Prepetition Loan” has the meaning set forth in Section 2.01(a). 

(ppp) “Prepetition Loan Payoff Amount” has the meaning set forth in Section 
2.01(b)(ii). 
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(qqq) “Prepetition Obligations” means all Obligations of the Borrowers to the 
Lender incurred prior to the Petition Date. 

(rrr) “Ryan’s” shall have the meaning as defined in the preamble. 

(sss) “Subsidiary” shall mean, with respect to any Person, any corporation, 
partnership, limited liability company, association, joint venture or other business entity of which 
more than fifty percent (50%) of the total voting power of shares of stock or other ownership 
interests entitled (without regard to the occurrence of any contingency) to vote in the election of 
the Person or Persons (whether directors, managers, trustees or other Persons performing similar 
functions) having the power to direct or cause the direction of the management and policies thereof 
is at the time owned or controlled, directly or indirectly, by that Person or one or more of the other 
Subsidiaries of that Person or a combination thereof. 

(ttt) “Tahoe Joe” shall have the meaning as defined in the preamble. 

(uuu) “Tahoe Joe Pledge Agreement” means that certain Pledge and Security 
Agreement dated as of the Effective Date, executed by Hometown Buffet in favor of Lender, as it 
may be amended, modified, supplemented, extended, or renewed from time to time. 

(vvv) “Tahoe Joe Pledged Collateral” means Hometown Buffet’s ownership 
interests in Tahoe Joe, as more particularly described in the Tahoe Joe Pledge Agreement. 

(www) “Termination Declaration Date” shall mean the day on which a Carve Out 
Trigger Notice is given by the Lender to the Borrowers with a copy to counsel to the Committee. 

(xxx) “UCC” shall mean the Uniform Commercial Code as presently enacted in 
the State of Texas, and as amended from time to time. 

ARTICLE II  
Loan Advances.  

Section 2.01 Loans.   

(a) Prior to the Effective Date, Lender funded $200,000 to Fresh Acquisitions 
and $200,000 to Tahoe Joe (collectively, the "$400,000 Funding"), all $400,000 of which remains 
outstanding as of the Effective Date. Lender has funded or agrees to fund to Borrowers an 
additional $100,000, such that (after giving effect to the $400,000 Funding) $500,000 will be 
outstanding (the “Prepetition Loan”) pursuant to the provisions of this Section 2.01(a) and subject 
to the terms and conditions of this Agreement. The Prepetition Loan and Lender’s Liens arising 
thereunder shall be senior in priority and right of payment to (i) any Interim Loan and any Liens 
arising under any Interim Loan, and (ii) any Postpetition Loan and any Liens arising under any 
Postpetition Loans.  

(b) With respect to the remaining $3,000,000 of the Loan Amount, Lender shall 
advance all or any portion of such amount to the Borrowers as follows: 
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(i) In accordance with any Interim DIP Order, Lender shall advance to 
or on behalf of Borrowers an amount equal to $1,000,000, or so much thereof as 
the Bankruptcy Court presiding over the Bankruptcy Case(s) may determine by and 
through any such Interim DIP Order to satisfy the criteria of Bankruptcy Rule 
4001(c)(2) and as necessary to avoid immediate and irreparable harm to the estates 
of the Borrowers (the “Interim Loan”). 

(ii) In accordance with the Final DIP Order, Lender shall advance to or 
on behalf of the Borrowers such remaining portion of the Loan Amount not 
previously advanced as the Prepetition Loan or the Interim Loan (collectively, the 
“Postpetition Loan”). Promptly following entry of the Final DIP Order and in 
accordance with the Final DIP Order, a portion of the Postpetition Loan shall be 
used to immediately repay (in part or in full) the Prepetition Loan together with 
additional sums for interest, fees, and attorney’s fees accrued on the Prepetition 
Loan (such repayment of the Prepetition Loan, the “Prepetition Loan Payoff”) in 
the amount permitted by the Final DIP Order to be used by Borrowers to effect the 
Prepetition Loan Payoff (such permitted amount, the “Prepetition Loan Payoff 
Amount”) (and such Prepetition Loan Payoff may, in Lender’s sole discretion, be 
effected by appropriate simultaneous book entries and not by actual exchanges of 
funds).  

(c) (i) The amounts advanced or charged to Borrowers under Section 
2.01(a) and Section 2.01(b) shall in no event exceed the aggregate sum of 
$3,500,000.   

 (ii) Without the written consent of the Lender, Borrowers may re-
borrow any portion of the Loan(s), including, without limitation, the Prepetition 
Loan Payoff Amount, that has been repaid.   

(d) The proceeds of the Loan(s) shall be used solely for the following purposes, 
in each case in accordance with the Approved Budget: (i) provide working capital and for general 
corporate purposes of the Borrowers during the Bankruptcy Case(s); (ii) pay interest, fees, costs 
and expenses related to the Loan(s), this Agreement, the other Loan Documents, and the DIP 
Facility; (iii) pay the fees, costs and expenses of the estate professionals retained in the Bankruptcy 
Case(s); (iv) pay reasonable fees, costs and expenses of the Lender, including the reasonable fees 
and expenses of the Lender’s professionals, advisors, and consultants; (v) make all permitted 
payments of costs of administration of the Bankruptcy Case(s) as set forth in the Approved Budget 
and approved by the Bankruptcy Court; (vi) refinance the Prepetition Loan; and (vii) pay such 
prepetition expenses as are consented to by the Lender.  No proceeds of the Loan(s) shall be used, 
directly or indirectly, to challenge, object to, contest or raise any defense to, the validity, security, 
perfection, priority, extent or enforceability of any amount due under or the liens or claims granted 
under or in connection with the Loan(s), other than amounts not to exceed $25,000 in the aggregate 
incurred by any Committee in connection with an assessment of the extent and validity of the 
prepetition liens and claims granted to/held by the Lender under and pursuant to the Loan 
Documents. 
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(e) The outstanding principal balance of the Loans shall bear interest at the rates 
provided in the Note. The principal of and interest on the Loans shall be due and payable in 
accordance with the Note.  Interest on the Loans shall be computed as provided in the Note. 

Section 2.02 Conditions Precedent for Advances.   

Lender’s obligation to make any Advance at any time under this Agreement or any other 
Loan Document, shall be subject to the fulfillment to Lender’s satisfaction of all of the conditions 
set forth in this Section 2.02, and Lender shall have no obligation to make any Advance if any 
condition precedent set forth in this Section 2.02 has not been fully satisfied.  On and as of the date 
of any Advance: 

(a) All representations and warranties set forth in this Agreement and in all 
other Loan Documents shall be true, complete and correct, with the same effect as if made and 
repeated on such date, and will remain true, complete and correct after the Advance; 

(b) Borrowers shall be in full compliance with all of the covenants, agreements, 
obligations and undertakings required to be observed or performed by Borrowers under this 
Agreement and under the other Loan Documents, unless compliance thereof shall have been 
waived in writing by Lender; 

(c) No Event of Default, and no event or condition which, with notice or the 
passage of time or both, would constitute an Event of Default has occurred and remains uncured 
to Lender’s satisfaction, in Lender’s sole and absolute discretion; and 

(d) There shall have been no Material Adverse Change with respect to any 
Borrower and/or any of the Collateral, and none of the Collateral shall have suffered any significant 
damage by fire or other casualty not adequately covered by insurance, and no law, regulation, 
ordinance, moratorium, injunctive proceeding, shall be pending or threatened by any 
Governmental Authority if the result of such law, regulation, ordinance, moratorium, injunctive 
proceeding, restriction or like matter would have the effect, in Lender’s reasonable judgment, of 
materially and adversely affecting the expected benefits to be gained by Borrowers in connection 
with the Collateral or by Lender in connection with its assisting Borrowers in financing the subject 
transactions for any reason. 

(e) Borrowers shall have executed and delivered to Lender this Agreement and 
all other documents, agreements, instruments, and certificates as Lender, or its legal counsel, may 
reasonably require. 

(f) Other than the Advance funded in connection with the Prepetition Loan, all 
orders entered by the Bankruptcy Court pertaining to cash management and adequate protection, 
and all other motions and documents filed or to be filed with, and submitted to, the Bankruptcy 
Court in connection therewith, shall be in form and substance reasonably satisfactory to the 
Lender. 
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(g) As to any Advance of the Interim Loan, the Lender shall have been granted 
validly perfected Liens on the Collateral by the DIP Orders on the terms and conditions set forth 
therein, herein and in the other Loan Documents. 

(h) As to any Advance of the Interim Loan, the Interim DIP Order shall have 
been entered by the Bankruptcy Court within seven (7) days following the commencement of the 
Bankruptcy Case(s) by Borrowers and such Interim DIP Order shall be in full force and effect and 
shall not (in whole or in part) have been temporarily, preliminarily, or permanently enjoined, 
reversed, modified, amended, stayed, vacated, appealed, or subject to a stay pending appeal, or 
otherwise challenged or subject to any challenge, absent the prior written consent of Lender. 

(i) As to any Advance of the Postpetition Loan, (A) the Final DIP Order shall 
have been entered by the Bankruptcy Court within twenty-one (21) days following the 
commencement of the Bankruptcy Case(s) by the Borrowers, (B) the Final DIP Order shall provide 
for waivers of any surcharge against Lender or any of the Collateral and of any requirement that 
Lender marshal the Collateral, and (C) such Final DIP Order shall at all times be in full force and 
effect and shall not (in whole or in part) have been temporarily, preliminarily, or permanently 
enjoined, reversed, modified, amended, stayed, vacated, appealed or subject to a stay pending 
appeal or otherwise challenged or subject to any challenge, absent the prior written consent of 
Lender.  

(j) Other than the Advance funded in connection with the Prepetition Loan, all 
DIP Orders, and any amendments thereto, shall provide that the Lender or its designee is acting 
and has acted in good faith and that the Lender or its designee is entitled to bid and credit bid in 
connection with any 363 Sale of any of the assets of any of the Borrowers the aggregate 
outstanding balances of the Prepetition Loan(s), the Interim Loan(s), and the Postpetition Loan(s), 
together with additional sums for interest, fees, and attorney’s fees accrued thereon. 

(k) No trustee, examiner or receiver shall have been appointed or designated 
with respect to any Borrower or their businesses, properties or assets, and no motion shall be 
pending seeking any such relief or seeking any other relief in the Bankruptcy Court to exercise 
control over any Collateral. 

(l) The DIP Orders shall provide Lender with adequate protection with respect 
to the Prepetition Obligations, including replacement Liens securing the Prepetition Obligations 
and payments with respect to interest, fees and expenses, indemnification, and other 
reimbursement obligations, provided that Lender agrees that the receipt by Borrowers of the 
Prepetition Loan is not subject to the prior fulfillment of the condition set forth in this clause (l). 

(m) Other than the Advance funded in connection with the Prepetition Loan, 
Lender shall have received and approved the Approved Budget. 

(n) Other than the Advance funded in connection with the Prepetition Loan, the 
Borrowers shall be in compliance in all material respects with the DIP Orders and the Approved 
Budget.  
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(o) Borrowers must execute and/or deliver to Lender such other documents, 
instruments, and certificates as Lender, or its legal counsel, may reasonably require. 

(p) All documentation provided or delivered to Lender shall at all times, unless 
otherwise specified herein, be in form and substance acceptable to Lender, in Lender’s sole and 
absolute discretion. 

(q) Lender shall have no obligation to make any Advance if any condition 
precedent set forth in this Section 2.02 has not been fully satisfied. 

Section 2.03 Advance Request.   

Advances may be requested by Borrowers by Borrower Representative providing a written 
notice to Lender (the “Advance Request Notice”) requesting that Lender make such Advance to 
the applicable Borrower (the “Advance Request”).  The Advance Request Notice shall specify 
the date on which Borrower Representative proposes that the Advance shall be effective (such 
date, or such later date as the conditions precedent to the Advance as required hereunder are 
satisfied, the “Advance Date”).  On the Advance Date on which the Advance Request is effective, 
subject to the satisfaction of the terms and conditions set forth herein for Lender to make the 
Advance, including, without limitation the provisions set forth in Section 2.02, Lender shall make 
the Advance in accordance with the Advance Request Notice.   

Notwithstanding the foregoing or anything herein to the contrary, Borrower Representative 
and Lender may, by written instrument or verbally, waive the requirement for a written Advance 
Request Notice, and, in such an event and subject to the satisfaction of the terms and conditions 
set forth herein for Lender to make the Advance, including, without limitation the provisions set 
forth in Section 2.02, Lender shall make the Advance to the applicable Borrower on a date mutually 
agreed upon between Lender and Borrower Representative, which date (or such later date as the 
conditions precedent to the Advance required under this Agreement are satisfied) shall be deemed 
to be the “Advance Date” for purposes of such Advance. 

Section 2.04 Direct Disbursement and Application by Lender.   

Either (i) upon the occurrence and during the continuance of an Event of Default, or (ii) 
with the prior written consent of Borrowers, which consent shall not be unreasonably withheld 
(each, a “Direct Disbursement Condition”), Lender shall have the right, but not the obligation, 
to the extent permitted by law,  to disburse and apply the proceeds of any portion of an Advance 
to the satisfaction of any of Borrowers’ obligations hereunder directly to any Person to whom 
payment is due from the Borrowers, including, without limitation, reasonable legal fees of 
Lender’s attorneys which are payable by Borrowers. Any such portion of an Advance by Lender 
for such purpose shall be part of the Loan(s) and shall be secured by the Loan Documents.  
Borrowers hereby authorize Lender to hold, use, disburse, and apply the proceeds of the Loan(s) 
for the payment or performance of any obligation of Borrowers hereunder, including, without 
limitation, interest on the Loan(s), any Loan(s) fees owing to Lender, reasonable legal fees of 
Lender’s attorneys which are payable by Borrowers, and such other sums as may be owing from 
time to time by Borrowers to Lender with respect to the Loan(s). Upon the occurrence of a Direct 
Disbursement Condition, no further direction or authorization from Borrowers shall be necessary 
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to warrant such direct Advances and all such Advances shall satisfy pro tanto the obligations of 
Lender hereunder and shall be secured by the Loan Documents as fully as if made directly to 
Borrowers. Notwithstanding the other provisions of this paragraph, nothing in this Agreement is 
intended to be for the benefit of, nor may be enforced by, nor should be relied upon by, any Person 
other than Borrowers. 

Section 2.05 Advances Do Not Constitute A Waiver.   

No Advance shall constitute a waiver of any of the conditions of Lender’s obligations to 
make further Advances nor, in the event any Borrower is unable to satisfy any such condition, 
shall any such waiver have the effect of precluding Lender from thereafter declaring such inability 
to be an Event of Default or any event which with notice and/or the passage of time could be an 
Event of Default.  Lender at its option may waive any of the conditions in this ARTICLE II with 
respect to any Advance without waiving the right to require the same be satisfied or fulfilled for a 
subsequent Advance. 

Section 2.06 Conditions Precedent for the Benefit of Lender.   

All conditions precedent to the obligation of Lender to make an Advance are imposed 
hereby solely for the benefit of Lender, and no other party may require satisfaction of any such 
condition precedent or be entitled to assume that Lender will refuse to make an Advance in the 
absence of strict compliance with such conditions precedent.  All requirements of this Agreement 
may be waived by Lender, in whole or in part, at any time. 

Section 2.07 Mandatory Prepayments. 

Subject to the terms and conditions of the DIP Orders, 100% of the net cash proceeds from 
any sale of assets of any Borrower not in the ordinary course of business in excess of $100,000 
shall be used to repay to Lender the outstanding balance of the Loan(s), including the outstanding 
principal balance and all accrued and unpaid interest. 

ARTICLE III  
Fees and Expenses.   

Section 3.01 Reimbursement Costs.   

Borrowers agree to immediately reimburse Lender for any expenses and costs Lender 
incurs in connection with the closing of the Loan(s), the making of any Advance, and the 
preparation of the Note, this Agreement, the Pledge Agreements and any agreement or instrument 
required by this Agreement.  Costs and expenses include, but are not limited to, reasonable 
attorneys’ fees and expenses, filing, recording and search fees, appraisal fees, title report fees and 
documentation fees. 

Section 3.02 No Excess Fees. 

Notwithstanding anything to the contrary in this ARTICLE III or in this Agreement, in no 
event shall any sum payable under this ARTICLE III or any of the Loan Documents (to the extent, 
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if any, constituting interest under applicable laws), together with all other amounts constituting 
interest under applicable laws and payable in connection with the Loan(s), exceed the Maximum 
Rate. 

ARTICLE IV  
Collateral. 

Section 4.01 Grant of Security Interest. 

As security for the payment and performance of all Obligations: 

(a) Each Borrower, except Fresh Acquisitions and FMP Management, hereby 
grants to Lender a first priority continuing Lien on, security interest in, and right of set-off against 
all of each such Borrower’s now owned or hereafter acquired assets, wherever located, and all 
proceeds thereof, including, without limitation, any of the following (collectively, the “Buffets 
Collateral”): 

(i) All cash and cash equivalents 

(ii) All accounts;   

(iii) All bank accounts (including deposit accounts and securities 
accounts); 

(iv) All inventory and equipment, wheresoever the same may be located;  

(v) All contract rights, investment property, chattel paper, electronic 
chattel paper and software, commercial tort claims, letter of credit rights, 
documents, documents of title, warehouse receipts, bills of lading, notes, notes 
receivable, instruments, intellectual property rights, general intangibles and 
payment intangibles; 

(vi) All deposit accounts and the cash therein now or hereafter; and 

(vii) Substitutions, accessions, additions, parts, accessories, attachments, 
replacements, proceeds and products of, for and to any and all of the foregoing, 
including, without limitation, any and all insurance and tort proceeds. 

(b) Fresh Acquisitions hereby grants to Lender a continuing Lien on, security 
interest in and right of set-off against all of Fresh Acquisitions’ now owned or hereafter required 
rights, title and interest in and to the intellectual property listed on Schedule 4.1(b) (collectively, 
the “Fresh Acquisitions Collateral,” and collectively with the Buffets Collateral, the “All 
Borrower Collateral”).  The prior lien of Arizona Bank & Trust against Fresh Acquisitions shall 
be a Permitted Lien.  

(c) A reference to a type of collateral in this Section 4.01 shall not be limited 
by a separate reference to a more specific or narrower type of that collateral.  All terms in this 
Section 4.01, to the extent defined in the UCC, shall have the meanings assigned to them in the 
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UCC, as those meanings may be amended, revised or replaced from time to time.  The terms herein 
which are defined in the UCC shall have, at all times, the broadest and most inclusive meanings 
possible. 

(d) Lender’s Lien on the All Borrower Collateral, if and to the extent not 
previously perfected, shall be perfected as of the date of entry of the Interim DIP Order, regardless 
of whether any pledge agreements, collateral assignments, control agreements, 
acknowledgements, financing statements, fixture filings, or other agreements or instruments have 
been executed, filed, or recorded and regardless of whether Lender has taken any action to obtain 
possession or control of any collateral.  However, if required by Lender, Borrowers shall execute, 
file, or record any or all of the documents described in the preceding sentence and shall take any 
action required by Lender for Lender to obtain possession or control of any of the All Borrower 
Collateral. 

(e) FMP Management is not granting a lien hereunder in any of its assets.  

Section 4.02 Financing Statement Authorization. 

Each Borrower hereby irrevocably authorizes Lender at any time and from time to time to 
file in any filing office any initial financing statements and amendments thereto that (a) describe 
the Collateral (i) for such Borrower (other than Fresh Acquisitions), as all assets of such Borrower 
or words of similar effect, regardless of whether any particular asset comprised in the Collateral 
falls within the scope of Article 9 of the UCC, (ii) as being of an equal or lesser scope or with 
greater detail, or (iii) for Fresh Acquisitions, which is consistent with Section 4.01(b), and 
(b) contain any other information required by part 5 of Article 9 of the UCC for the sufficiency or 
filing office acceptance of any financing statement or amendment.  Each Borrower also ratifies its 
authorization for Lender to file any initial financing statements or amendments thereto if filed prior 
to the date hereof.  Lender shall file a termination of all UCC filings related to the Loan(s) upon 
full payment and satisfaction of the Loan(s) and all of the Obligations.  

ARTICLE V  
Representations and Warranties of Borrowers. 

Section 5.01 Borrowers’ Representations and Warranties. 

Each Borrower hereby represents and warrants to Lender that the following are true and 
correct on the Effective Date and on each date that Borrowers request an Advance: 

(a) Organization and Good Standing. Such Borrower (a) is a duly organized 
entity, validly existing and in good standing under the laws of the state of its formation; (b) has 
full power and authority to own its assets and conduct its business as now conducted or presently 
proposed to be conducted; (c) except as disclosed to Lender, has no Subsidiaries; (d) is duly 
qualified, registered and in good standing (and will remain so qualified, registered and in good 
standing) in every jurisdiction in which it is or shall be doing business or in which the failure to so 
qualify, register and remain in good standing would or could have an adverse effect on its business 
or properties, the Collateral or Lender. 

Case 21-30721-sgj11 Doc 71 Filed 04/23/21    Entered 04/23/21 13:24:52    Page 66 of 92



 
 

PREPETITION AND DEBTOR-IN-POSSESSION CREDIT 
AGREEMENT  Page 16 
4830-4180-2980.2 

(b) Authorization.  The execution, delivery and performance of this Agreement 
and the other Loan Documents are within such Borrower’s corporate powers, have been duly and 
validly authorized and are not in contravention of any applicable law or the terms of such 
Borrower’s governing documents, or of any agreement to which such Borrower is a party or by 
which it or any of its properties is or may be bound. Upon execution and delivery hereof and 
thereof, this Agreement and all other Loan Documents will be valid and binding obligations of 
such Borrower enforceable against such Borrower in accordance with its and their terms, as 
applicable, except as limited by applicable bankruptcy, insolvency, reorganization, moratorium, 
or similar laws at the time in effect affecting the rights of creditors generally. 

(c) Notices; Consents.  Such Borrower is not nor will it be required to give any 
notice to, or obtain any consent from, any Person or Governmental Authority in connection with 
the execution and delivery of this Agreement and the other Loan Documents or the consummation 
or performance of any of the contemplated transactions in connection therewith.   

(d) Lawsuits.  To such Borrower’s knowledge and except as have been 
disclosed in writing to Lender, there is no lawsuit, proceeding, tax claim or other dispute pending 
or threatened against such Borrower which, if lost, would materially impair such Borrower’s 
financial condition or ability to repay the Obligations.  

(e) Tax Matters.  All taxes due from such Borrower have been paid, except as 
have been disclosed in writing to Lender. 

(f) No Event of Default.  There is no event which is, or with notice or lapse of 
time or both would be, an Event of Default under this Agreement or any other Loan Document. 

(g) Ownership of Property.  Except for the Permitted Liens and the security 
interests granted to Lender hereby or by any of the other Loan Documents in favor of Lender, such 
Borrower is and, as to the Collateral created or acquired after the date hereof, shall be the sole and 
exclusive owner of every item of Collateral free from any Lien, claim, charge, security interest, 
mortgage, secondary financing or encumbrance and such Borrower shall defend the Collateral and 
all proceeds and products thereof against all claims and demands of all Persons (other than the 
holders of the Permitted Liens) at any time claiming the same or any interest therein adverse to the 
interests of Lender.    

(h) Accuracy of Disclosure.  Neither this Agreement, nor any document, 
certificate or statement furnished (or to be furnished) to Lender by or on behalf of such Borrower 
pursuant to or in connection with this Agreement or the other Loan Documents contains (or will 
contain) any untrue statement of a material fact or omits (or will omit) to state a material fact 
necessary to make the statements contained herein and therein not misleading.  There is no fact 
known to such Borrower that materially and adversely affects, or will materially and adversely 
affect, the assets, business, operations, or condition of such Borrower that has not been specifically 
set forth in this Agreement or otherwise disclosed by such Borrower to Lender. 
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ARTICLE VI 
Covenants.   

Section 6.01 Insurance.   

Each Borrower shall (i) maintain insurance (written by insurance companies acceptable to 
Lender) in form, amount, and substance acceptable to Lender, including, without limitation, 
extended multi-peril hazard, worker’s compensation, general liability insurance and insurance 
upon such Borrower’s property, all facets of their respective businesses and all the Collateral; (ii) 
furnish to Lender, upon request, a statement of the insurance coverage; (iii) use its best efforts to 
protect and preserve the Collateral and to obtain other or additional insurance promptly, upon 
request of Lender, to the extent that such insurance may be available; and (iv) cause Lender to be 
named as an additional insured and a lender loss payee as to all insurance covering Collateral, 
pursuant to endorsements in form and substance acceptable to Lender.  All insurance proceeds, 
payments and other amounts paid to or received by Lender under or in connection with any and 
all such policies may be retained by Lender in whole or part as additional Collateral for the 
Obligations and/or, at Lender’s option, be applied in whole or part to the payment of such of the 
Obligations as shall then be due and/or, at Lender’s option, be held (in a remittance or other special 
account in which no Borrower or any guarantor shall have an interest) for application to 
Obligations not yet due and be applied to such Obligations as and when the same shall come due, 
in such order as Lender may determine in its sole but reasonable discretion.  All insurance policies 
shall provide for a minimum of thirty (30) days’ written cancellation notice to Lender and, at 
Lender’s request, all such policies shall be delivered to and held by Lender.  In the event of failure 
to provide and maintain insurance required by this Agreement, Lender may, at its option, provide 
such insurance and charge the costs and expenses incurred to Borrowers’ Loan Account.  Lender 
is hereby made attorney-in-fact for each Borrower to (i) obtain, adjust and settle, in its sole and 
absolute discretion, such insurance, and (ii) endorse any drafts or checks issued in connection with 
such insurance.   

Section 6.02 Intellectual Property.   

Prior to the time any Collateral is copyrighted, licensed, patented or trademarked or 
incorporates or is subjected, in whole or in part, to any copyright, license, patent or trademark, 
each Borrower shall notify Lender and shall take (or cause to be taken) all actions necessary to 
preserve the perfection and priority of Lender’s security interest in such Collateral. 
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Section 6.03 Future Subsidiaries. 

No Borrower shall form or acquire any Subsidiaries without Lender’s prior written consent.  
Any Subsidiary of any Borrower, including one that any Borrower forms or acquires after the date 
of this Agreement, shall agree to accept and be bound by all of the terms of this Agreement, the 
other Loan Documents and any other agreement among Borrowers and Lender and shall execute 
and deliver all agreements and instruments which Lender may require to evidence the same.   

Section 6.04 Other Liens. 

Other than the Liens, security interests, and other rights in favor of Lender securing 
repayment of the Loan(s), no Borrower shall create, assume or allow any security interest or Lien 
(including judicial Liens) on any Collateral that any Borrower now or later owns (including any 
proceeds of the Collateral), except the following (collectively, the “Permitted Liens”): 

(a) The Carve Out; 

(b) Liens as set forth on Exhibit A attached hereto and incorporated herein as if 
set forth in full;  

(c) Liens for taxes, assessments or similar charges incurred in the ordinary 
course of business that are not yet past due or which are being diligently contested by any Borrower 
in good faith by appropriate proceedings, so long as the enforcement of such Liens has been stayed 
and such Liens do not individually or in the aggregate materially impair the value or use of the 
property subject thereto or the operation of any Borrower’s business; 

(d) Pledges or deposits made in the ordinary course of business (i) to secure 
payment of workers’ compensation, or to participate in any fund in connection with workers’ 
compensation, unemployment insurance, old-age pensions or other social security programs, (ii) 
to secure performance of bids, tenders, contracts (other than for the repayment of borrowed money) 
or leases, or (iii) to secure statutory obligations, surety or appeal bonds, or indemnity, performance, 
or other similar bonds, in each case payment with respect to which is not past due or is being 
diligently contested by any Borrower in good faith by appropriate proceedings and against which 
adequate reserves satisfactory to Lender have been established, so long as the enforcement of such 
Lien has been stayed and such Lien does not individually or in the aggregate with other such Liens 
materially impair the value or use of the property subject thereto or the operation of any Borrower’s 
business; 

(e) Liens of landlords, mechanics, materialmen, warehousemen, carriers or 
other like Liens arising by operation of law and not agreement of any Borrower, securing 
obligations incurred in the ordinary course of business that are not yet past due or which are being 
diligently contested by any Borrower in good faith by appropriate proceedings and against which 
adequate reserves or adequate bonds satisfactory to Lender have been established or obtained, so 
long as the enforcement of such Lien has been stayed and such Liens do not individually or in the 
aggregate materially impair the value or use of the property subject thereto or the operation of any 
Borrower’s business; and 
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(f) Encumbrances consisting of zoning restrictions, easements or other 
restrictions on the use of real property which do not individually or in the aggregate materially 
impair or unreasonably restrict the use of such property, so long as none is violated in any material 
respect by existing or proposed structures or land use, as determined by Lender, in its sole 
discretion. 

 Notwithstanding anything to the contrary herein, the designation of a prior Lien as a 
“Permitted Lien” shall not operate in any way to preclude or estop the Borrowers or any other 
party in interest in the Bankruptcy Case(s) to object to the claim or Lien held by any entity 
designated as holding a “Permitted Lien”. 

Section 6.05 Other Debts.   

No Borrower shall incur or have outstanding any direct or contingent liabilities or capital, 
finance and/or operating lease obligations (other than those to Lender), or become liable for the 
liabilities of others, without Lender’s prior written consent.  Notwithstanding the preceding 
sentence, Borrowers may: 

(a) Acquire goods, supplies or merchandise on normal trade credit in amounts 
not to exceed $250,000.00 in the aggregate at any one time outstanding; 

(b) Endorse negotiable instruments received in the usual course of business;  

(c) Obtain surety bonds in the usual course of business;  

(d) Retain their current capital, finance and/or operating lease obligations and 
contractual obligations;  

(e) Enter into leases of personal property which are not “capital leases” under 
GAAP and for which the lessor’s remedy for a breach by the lessee thereunder is limited to 
recovery of the item leased; and 

(f) Liabilities incurred in connection with the Permitted Liens. 

Section 6.06 Investments.   

Except as provided in the Approved Budget or as permitted in Section 6.09(g), no Borrower 
shall make any investment in any Person or make any capital contributions or other transfers of 
assets to any Person, without Lender’s prior written consent.  

Section 6.07 Loans. 

Except as provided in the Approved Budget, no Borrower shall be permitted to make any 
loans, advances or other extensions of credit to any Person, including, without limitation, 
shareholders, directors, members, former members, officers, and employees of any Borrower or 
any of its Affiliates or Subsidiaries, without Lender’s prior written consent.  

Section 6.08 Budget. 
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With respect to operating disbursements only, no Borrower shall permit any actual 
expenditure to exceed the applicable line item in the Approved Budget by more than fifteen percent 
(15%).  

Section 6.09 Additional Negative Covenants. 

No Borrower shall, without Lender’s written consent, which consent shall be in Lender’s 
sole and absolute, discretion: 

(a) Enter into any consolidation, merger or other combination in which a 
Borrower is not the survivor, or become a partner in a partnership, a member of a joint venture or 
a member of a limited liability company (except the existing partnerships, joint ventures and 
limited liability companies of which a Borrower has previously informed Lender in writing), or 
transfer control or any ownership interests of a Borrower; 

(b) Acquire or purchase a business or its assets other than in the ordinary course 
of business as presently conducted; 

(c) Engage in any business activities substantially different from any 
Borrower’s present business; 

(d) Liquidate or dissolve such Borrower’s business; 

(e) Incur any indebtedness other than (i) as permitted by Section 6.05 of this 
Agreement and (ii) trade payables incurred in the ordinary course of such Borrower’s business as 
presently conducted; 

(f) Make any change in senior management of such Borrower; or 

(g) Sell, transfer, lease, convey, or otherwise dispose of any assets of any 
Borrower other than (i) in connection with the ordinary course of such Borrower’s business as 
presently conducted, (ii) any transfer, conveyance, or other disposition from one Borrower to 
another Borrower, and (iii) as otherwise ordered by the Bankruptcy Court. 

Section 6.10 Pledge of Ownership Interests. 

No Borrower and no officers or directors of any Borrower may authorize or otherwise 
allow any Person to pledge, mortgage, subject to a security interest or Lien or otherwise encumber 
all or any portion of such Person’s ownership interest in a Borrower, except Liens in favor of 
Lender and holders of Permitted Liens. 

Section 6.11 No Negative Pledge. 

No Borrower shall enter into or permit to exist any arrangement or agreement, other than 
pursuant to this Agreement or any other Loan Document, which directly or indirectly prohibits any 
Borrower from creating or incurring any Lien on any of its assets. 

Section 6.12 Payments to Affiliates. 
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Except as provided in the Approved Budget, no Borrower shall be permitted to make, 
extend or allow to remain outstanding any loans or advances to or investments in any Borrower’s 
Affiliates, parent, Subsidiaries, owners, directors, employees, officers, or other related Persons or 
entities without the prior written consent of Lender.  No Borrower shall make any Distribution of 
profits to its owners or members if an Event of Default has occurred and is continuing.   

Section 6.13 Sale of Collateral. 

Except in connection with the ordinary course of a Borrower’s business as presently 
conducted, as permitted in Section 6.09(g), or pursuant to order of the Bankruptcy Court, no 
Borrower shall (or shall allow or permit any other Person to) sell, transfer, lease, convey or 
otherwise dispose of the Collateral, any portion thereof or any interest therein (or any of the 
proceeds thereof, including, without limitation, money, checks, money orders, drafts, notes, 
instruments, documents, chattel paper, Accounts, returns or repossessions), without Lender’s prior 
written consent.  Borrowers shall keep the Collateral in good condition. 

Section 6.14 Lender’s Costs and Fees. 

Borrowers shall pay all reasonable costs necessary to obtain, preserve, perfect, defend and 
enforce Lender’s security interest in the Collateral, collect the Obligations, and preserve, defend, 
enforce and collect the Collateral, including but not limited to taxes, assessments, insurance 
premiums, repairs, reasonable attorney fees and legal expenses, rent, storage costs and expenses 
of sale.  Whether Collateral is or is not in Lender’s possession, and without any obligation to do 
so and without waiving any Borrower’s default for failure to make any such payment, Lender at 
its option may pay any such costs and expenses, discharge encumbrances on the Collateral, and 
pay for insurance of the Collateral, and such payment shall be a part of the Obligations. Each 
Borrower hereby agrees to reimburse Lender on demand for any reasonable costs so incurred.   

Section 6.15 Additional Documents. 

Borrowers shall execute and deliver to Lender, from time to time as requested by Lender, 
such other documents as shall be necessary to provide the rights and remedies to Lender granted 
or provided for by the Loan Documents.  Borrowers shall sign any papers furnished by Lender 
which are necessary in the sole judgment of Lender to obtain, maintain and perfect the security 
interest in the Collateral and to enable Lender to comply with the Federal Assignment of Claims 
Act or any other applicable law in order to obtain or perfect Lender’s interest in the Collateral or 
to obtain proceeds of the Collateral. 
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Section 6.16 Change of Name. 

Each Borrower will promptly advise Lender in writing at least sixty (60) days prior to any 
change in such Borrower’s name. 

Section 6.17 Compliance with Governmental Requirements. 

Each Borrower shall timely comply with all Governmental Requirements and shall take all 
actions necessary to correct any conditions existing with respect to the Collateral that are in 
violation of any Governmental Requirements and promptly deliver to Lender evidence of such 
compliance or correction, as applicable.   

Section 6.18 Survival of Covenants. 

All requirements, covenants, conditions, and agreements under this ARTICLE VI shall 
survive and continue to exist so long as any debt, obligation, and/or liability exist and remains 
outstanding under the Note and/or the Obligations. 

 

ARTICLE VII 
Default.   

Section 7.01 Events of Default. 

Each of the events set forth below shall constitute an Event of Default hereunder: 

(a) The following, whether occurring before or after the Petition Date: 

(i) Default in the timely payment of any part of the Obligations, 
including principal, interest, fees and other amounts thereon or in connection 
therewith, or of any other indebtedness of Borrowers to Lender;  

(ii) Default in the timely performance or observance of any of the terms, 
conditions, covenants, or agreements set forth in this Agreement, in the other Loan 
Documents, or in any other agreement between or among Borrowers and Lender 
other than those specified in subsection (i) immediately preceding, if such default 
continues for thirty (30) days after Borrowers are notified thereof by Lender in 
writing (provided, however, that if such default cannot reasonably be cured within 
said time period, Borrowers shall be provided an additional reasonable period of 
time, but no longer than sixty (60) days, within which to cure such default provided 
that a Borrower so notifies Lender in writing, commences cure of the default within 
said 30-day time period and thereafter diligently and in good faith continues with 
said cure); 

(iii) Default in the timely performance or observance of the terms, 
conditions or covenants in the Buffet Pledge Agreement beyond all applicable 
notice and cure periods, if any; 
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(iv) Default in the timely performance or observance of the terms, 
conditions or covenants in the Tahoe Joe Pledge Agreement beyond all applicable 
notice and cure periods, if any; 

(v) Any warranty, representation or statement made or furnished to 
Lender herein, heretofore, or hereafter proves to have been false in any material 
respect when made, deemed made or furnished; 

(vi) The occurrence of a Material Adverse Change; 

(vii) The sale, loss, theft, destruction, encumbrance or transfer of any 
Collateral in violation hereof, or material damage to any Collateral, or an 
assignment of any part of the Collateral for the benefit of creditors; 

(viii) The dissolution, merger or consolidation, or termination of existence 
of any Borrower or any Person liable on the Obligations; and 

(ix) At any time after the execution and delivery thereof, (i) any Loan 
Document or a portion thereof, for any reason other than the satisfaction in full of 
the Obligations, shall cease to be in full force and effect (other than in accordance 
with its terms) or shall be declared to be null and void for any reason other than the 
failure of Lender to take any action within its control, (ii) Lender shall not have or 
shall cease to have valid and perfected Lien(s) in any Collateral purported to be 
covered by the Loan Documents and in such priority Lender is purported to have 
under the Loan Documents, or (iii) any Borrower shall contest the validity or 
enforceability of any Loan Document or any provision thereof in writing or deny 
in writing that it has any further liability under any Loan Document or any provision 
thereof to which it is a party; and  

(b) Before the Petition Date and other than with respect to the commencement 
of the Bankruptcy Case(s) and except as contemplated by this Agreement, no Borrower shall, 
without Lender’s prior written consent, apply for, consent to or permit the appointment of a 
receiver, custodian, trustee or liquidator for any of its property or assets; or shall fail to or admit 
in writing its inability to pay its debts as they mature; or shall make an assignment for the benefit 
of creditors generally or shall be adjudicated bankrupt or insolvent; or shall give notice to any 
governmental body of insolvency or pending insolvency or suspension of operations; or shall file, 
other than the Bankruptcy Case(s), a voluntary petition in bankruptcy or a petition or an answer 
seeking reorganization or an arrangement with creditors, or to take advantage of any bankruptcy, 
reorganization, insolvency, readjustment of debt, rearrangement, dissolution or liquidation law or 
statute; or shall file an answer admitting the material allegations of a petition filed against it in any 
proceeding under any such law or statute; or shall be liquidated, dissolved, terminated or merged 
or shall effect a plan or other arrangement with creditors; or a trustee, receiver or custodian shall 
be appointed for it or for any of its property or assets and shall not be discharged within sixty (60) 
days after the date of his appointment; or a petition in involuntary bankruptcy or similar 
proceedings is filed against it and is not dismissed within sixty (60) days after the date of its filing, 
provided, however, that such cure opportunity will be terminated upon the entry of an order for 
relief in any bankruptcy or similar proceeding arising from such a petition; and 
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(c) After the Petition Date and except as contemplated by this Agreement, no 
Borrower shall, without Lender’s prior written consent, apply for, consent to or permit the 
appointment of a trustee, examiner with expanded powers, officer, or custodian. 

Section 7.02 Remedies of Lender Upon Default. 

Upon the occurrence and during the continuance of an Event of Default, any sum or amount 
which becomes owing by any Borrower to Lender hereunder shall bear interest at the Default Rate.  
In addition, upon the occurrence and during the continuance of an Event of Default, Lender, 
without notice or demand, except as may be required under the UCC, may declare the Obligations 
in whole or part immediately due and payable and may enforce payment of the same and exercise 
any rights under the UCC, rights and remedies of Lender under this Agreement or any other Loan 
Document, or otherwise.  In addition to, and without limiting the foregoing, subject to any 
authorization from the Bankruptcy Court as may be required, Lender shall have the right to sell or 
otherwise dispose of all or any part of the Collateral, in the name of Borrowers or in the name of 
Lender, or in the name of such party as Lender may designate, either at public or private sale or at 
any broker’s board, in lots or in bulk, for cash or for credit, with or without representations or 
warranties, and upon such other terms and conditions as Lender in its sole discretion may deem 
advisable, and Lender shall have the right to purchase Collateral at any such sale.  The proceeds 
of any disposition after default available to satisfy the Obligations shall be applied to the 
Obligations in such order and in such manner as Lender in its sole and absolute discretion shall 
decide.  Lender’s resort to any remedy provided hereunder or provided by the UCC or by any other 
applicable law shall not prevent Lender from pursuing or obtaining any other appropriate remedy 
or remedies.  

Section 7.03 Carve Out Reserve. 

On the Termination Declaration Date, the Lender shall advance under the DIP Facility, or 
otherwise permit the use of cash Collateral to fund, the agreed professional fee line item in the 
Approved Budget (the “Carve Out Reserve”). The Borrowers shall deposit and hold the Carve 
Out Reserve in a segregated account in trust to pay Allowed Professional Fees.  Lender shall not 
sweep or foreclose on cash (including cash received as a result of the sale or other disposition of 
any assets) of the Borrowers until the Carve Out Reserve has been fully funded, but shall have a 
security interest in any residual interest in the Carve Out Reserve, with any excess paid to the 
Lender for application in accordance with the Loan Documents. For the avoidance of doubt and 
notwithstanding anything to the contrary in the DIP Orders or in any Loan Document, the Carve 
Out shall be senior to all Liens and claims securing the Loans, any Liens or replacement Liens 
granted to Lender for adequate protection, or any superpriority claims or adequate protection 
superpriority claims granted to Lender securing the Obligations. 

Section 7.04 Payment of Carve Out On or After the Termination Declaration Date.  

Any payment or reimbursement made on or after the Termination Declaration Date in 
respect of any Allowed Professional Fees shall permanently reduce the Carve Out on a dollar-for-
dollar basis. Any funding of the Carve Out shall be added to, and made a part of, the Obligations 
secured by the Collateral and shall be otherwise entitled to the protections granted under the DIP 
Orders, the Loan Documents, the Bankruptcy Code, and applicable law. 
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Section 7.05 Prohibition on use of Carve Out.  

Notwithstanding the provisions of Section 7.03 and Section 7.04, the Carve Out shall not 
include, apply to, or be available for any fees or expenses incurred by any party in connection with 
(i) the initiation or prosecution of any claims, causes of action, adversary proceedings, or other 
litigation (A) against the Lender or (B) challenging the amount, validity, perfection, priority, or 
enforceability of or asserting any defense, counterclaim, or offset to, the obligations and the Liens 
and security interests granted under the Loan Documents (prepetition or postpetition), including, 
in each case, without limitation, for Lender liability or pursuant to Bankruptcy Code section 105, 
510, 544, 547, 548, 549, 550, or 552, applicable non-bankruptcy law or otherwise; (ii) attempts to 
modify any of the rights granted to the Lender; (iii) attempts to prevent, hinder, or otherwise delay 
the Lender’s assertion, enforcement, or realization upon any Collateral in accordance with this 
Agreement, the other Loan Documents, and the DIP Orders; (iv) paying any amount on account 
of any claims arising before the commencement of the Bankruptcy Case(s) unless such payments 
are provided for in the Approved Budget and approved by an order of the Bankruptcy Court; or 
(v) any direct or indirect objection or opposition to, or any other effort to impede or compromise 
in any way, any credit bid made by the Lender to the extent such bid is not consistent with the DIP 
Orders; provided that no more than an aggregate of $25,000.00 of the Loan Amount, the Collateral, 
proceeds of the foregoing, and the Carve Out may be used by any Committee to investigate, but 
not prosecute any claims and defenses. 

ARTICLE VIII 
Term of Agreement.   

This Agreement shall be effective on the Effective Date.  Upon payment in full of all of 
Borrowers’ indebtedness to Lender under the Note and all other Obligations secured hereby, this 
Agreement shall automatically terminate without the need for any further action or notice.  Upon 
such termination, Lender shall execute any and all releases or termination statements as may be 
necessary to release and terminate any UCC Financing Statements filed or recorded to perfect 
Lender’s security interest in the Collateral. 

ARTICLE IX  
Miscellaneous. 

Section 9.01 Appointment of Borrower Representative.   

Each Borrower hereby designates Tahoe Joe, acting by and through the Chief Restructuring 
Officer of Tahoe Joe, as Borrower Representative hereunder to act on its behalf for the purposes 
of issuing Advance Request Notices, giving instructions with respect to the disbursement of the 
proceeds of the Loan(s), including, without limitation, instructions relating to which Borrowers 
shall be distributed the proceeds of the Loan(s) (or any portion thereof), giving and receiving all 
other notices and consents hereunder or under any of the other Loan Documents, executing Loan 
Documents on its behalf and taking all other actions (including in respect of compliance with 
covenants and amendments to the Loan Documents) on behalf of any Borrower under the Loan 
Documents.  Tahoe Joe hereby accepts such appointment as Borrower Representative.  Lender 
may regard any notice or other communication pursuant to any Loan Document from Borrower 
Representative as a notice or communication from every Borrower and may give any notice or 
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communication required or permitted to be given to any Borrower hereunder to Borrower 
Representative on behalf of such Borrower.  Each Borrower agrees that each notice, election, 
representation and warranty, covenant, agreement and undertaking made on its behalf by Borrower 
Representative shall be deemed for all purposes to have been made by such Borrower and shall be 
binding upon and enforceable against such Borrower to the same extent as if the same had been 
made directly by such Borrower.  Each Borrower hereby jointly and severally agrees to indemnify 
Lender and hold Lender harmless against any and all liability, expense, loss or claim of damage or 
injury, made against Lender by any Borrower or by any Person whosoever, arising from or incurred 
by reason of Lender’s relying on any instructions of the Borrower Representative. 

Section 9.02 Expenses. 

 Each Borrower hereby agrees to pay on demand: (a) all reasonable costs and expenses of 
Lender in connection with the preparation, negotiation, execution, and delivery of this Agreement 
and the other Loan Documents and any and all amendments, modifications, renewals, extensions, 
and supplements thereof and thereto, including, without limitation, the reasonable fees and 
expenses of legal counsel, advisors, consultants, and auditors for Lender; (b) all reasonable costs 
and expenses of Lender in connection with any Event of Default and the enforcement of this 
Agreement or any other Loan Document, including, without limitation, the fees and expenses of 
legal counsel, advisors, consultants, and auditors for Lender; (c) all transfer, stamp, documentary, 
or other similar taxes, assessments, or charges levied by any Governmental Authority in respect of 
this Agreement or any of the other Loan Documents; (d) all reasonable costs, expenses, 
assessments, and other charges incurred in connection with any filing, registration, recording, or 
perfection of any Lien contemplated by this Agreement or any other Loan Document; and (e) all 
other reasonable costs and expenses incurred by Lender in connection with this Agreement or any 
other Loan Document, any litigation, dispute, suit, proceeding or action, the enforcement of its 
rights and remedies, and the protection of its interests in bankruptcy, insolvency or other legal 
proceedings, including, without limitation, all costs, expenses, and other charges (including 
Lender’s internal charges) incurred in connection with evaluating, observing, collecting, 
examining, auditing, appraising, selling, liquidating, or otherwise disposing of the Collateral or 
other assets of any Borrower. 

Section 9.03 INDEMNIFICATION. 

 EACH BORROWER SHALL INDEMNIFY LENDER AND EACH AFFILIATE 
THEREOF AND THEIR RESPECTIVE OFFICERS, DIRECTORS, EMPLOYEES, 
ATTORNEYS, AND AGENTS FROM, AND DEFEND AND HOLD EACH OF THEM 
HARMLESS AGAINST, ANY AND ALL LOSSES, LIABILITIES, CLAIMS, DAMAGES, 
PENALTIES, JUDGMENTS, DISBURSEMENTS, COSTS, CHARGES AND EXPENSES 
(INCLUDING ATTORNEYS’ FEES) (COLLECTIVELY, “CLAIMS”) TO WHICH ANY OF 
THEM MAY BECOME SUBJECT WHICH DIRECTLY OR INDIRECTLY ARISE FROM OR 
RELATE TO (A) THE NEGOTIATION, EXECUTION, DELIVERY, PERFORMANCE, 
ADMINISTRATION, OR ENFORCEMENT OF THE NOTE OR ANY OF THE OTHER LOAN 
DOCUMENTS, (B) ANY OF THE TRANSACTIONS CONTEMPLATED BY THE LOAN 
DOCUMENTS, (C) ANY BREACH BY ANY BORROWER OF ANY REPRESENTATION, 
WARRANTY, COVENANT, OR OTHER AGREEMENT CONTAINED IN ANY OF THE 
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LOAN DOCUMENTS, (D)  ANY AND ALL TAXES, LEVIES, DEDUCTIONS, OR CHARGES 
IMPOSED ON LENDER, OR (E) ANY INVESTIGATION, LITIGATION, OR OTHER 
PROCEEDING, INCLUDING, WITHOUT LIMITATION, ANY THREATENED 
INVESTIGATION, LITIGATION, OR OTHER PROCEEDING, RELATING TO ANY OF THE 
FOREGOING. WITHOUT LIMITING ANY PROVISION OF THIS AGREEMENT OR OF 
ANY OTHER LOAN DOCUMENT, IT IS THE EXPRESS INTENTION OF THE PARTIES 
HERETO THAT EACH PERSON TO BE INDEMNIFIED UNDER THIS SECTION SHALL BE 
INDEMNIFIED FROM, AND DEFENDED AND HELD HARMLESS AGAINST ANY AND 
ALL LOSSES, LIABILITIES, CLAIMS, DAMAGES, PENALTIES, JUDGMENTS, 
DISBURSEMENTS, COSTS, CHARGES AND EXPENSES (INCLUDING ATTORNEYS’ 
FEES) WHICH IN WHOLE OR IN PART ARE CAUSED BY OR ARISE OUT OF THE 
NEGLIGENCE OF SUCH PERSON TO BE INDEMNIFIED.  NOTWITHSTANDING THE 
FOREGOING, EACH BORROWER’S INDEMNIFICATION OBLIGATIONS UNDER THIS 
SECTION SHALL NOT APPLY TO THE EXTENT THAT THE CLAIMS ARISE AS A 
RESULT OF THE BAD FAITH, GROSS NEGLIGENCE, OR WILLFUL MISCONDUCT OF 
ANY INDEMNIFIED PERSON.  

Section 9.04 Limitation of Liability. 

 None of Lender, any Borrower  nor any Affiliate, officer, director, employee, attorney, or 
agent of such Person shall have any liability with respect to, and each party to this Agreement 
hereby waives, releases, and agrees not to sue any other party to this Agreement upon, any claim 
for any special, indirect, incidental, exemplary, punitive, or consequential damages suffered or 
incurred by such Person in connection with, arising out of, or in any way related to, this Agreement 
or any of the other Loan Documents, or any of the transactions contemplated by this Agreement 
or any of the other Loan Documents.  

Section 9.05 No Duty. 

 All attorneys, accountants, appraisers, and other professional Persons and consultants 
retained by Lender shall have the right to act exclusively in the interest of Lender and shall have 
no duty of disclosure, duty of loyalty, duty of care, or other duty or obligation of any type or nature 
whatsoever to any Borrower or any of any Borrower’s equity holders, Affiliates, officers, 
employees, attorneys, agents, or any other Person. 

Section 9.06 Lender Not Fiduciary. 

 The relationship between or among Borrowers and Lender, in such capacity, is solely that 
of debtor and creditor, and Lender has, by virtue of such relationship and this Agreement, no 
fiduciary or other special relationship with any Borrower, and no term or condition of any of the 
Loan Documents shall be construed so as to deem the relationship between or among Borrowers 
and Lender under this Agreement to be other than that of debtor and creditor. 

Section 9.07 Intentionally reserved. 

Section 9.08 Waivers by Borrowers. 
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Each Borrower hereby waives presentment, demand, notice of dishonor, notice of protest, 
notice of nonpayment and notice of the intention to accelerate and protest; waives notice of the 
amount of the Obligations outstanding at any time, notice of any change in financial condition of 
any Person liable for the Obligations or any part thereof, and all other notices respecting the 
Obligations; and agrees that maturity of the Obligations and any part thereof may be accelerated 
one or more times by Lender in its sole and absolute discretion in accordance with the terms and 
conditions of this Agreement.  

Section 9.09 Waiver. 

Lender’s failure or delay in exercising any right, power or privilege under this Agreement 
and/or any other Loan Document shall not preclude its exercise of any other or further right, power 
or privilege under this Agreement and/or any other Loan Document.  Lender’s waiver of any right, 
power, privilege or default under this Agreement and/or any other Loan Document shall neither 
constitute a waiver of any right, power, privilege or default, nor shall it constitute a waiver of any 
future default of the same or of any other term of this Agreement or any other Loan Document.  
All rights and remedies in this Agreement and the other Loan Documents are cumulative and not 
exclusive of any other legal rights of remedies.  No waiver of any Borrower’s breach of any term 
or condition of this Agreement or any other Loan Document shall be effective unless in writing 
signed by a duly authorized representative of Lender.  Lender’s acceptance of any partial payment 
on the Loan(s) or Obligations shall not constitute a waiver of any right, power, privilege or default, 
nor shall it constitute a waiver of any future default of the same or of any other term of this 
Agreement or any other Loan Document.   

Section 9.10 Setoff. 

In addition to, and without limitation of, any rights of Lender under applicable law, if an 
Event of Default occurs and is continuing, then any and all deposits (including all account 
balances, whether provisional or final and whether or not collected or available) and any other 
indebtedness at any time held or owing by Lender or any Affiliate of Lender to or for the credit or 
account of Borrowers may be offset and applied toward the payment of the Obligations, whether 
or not the Obligations, or any part thereof, shall then be due. 

Section 9.11 Power of Attorney. 

Each Borrower hereby appoints Lender as its attorney-in-fact with full power in its name 
and behalf to do every act, upon the occurrence and during the continuance of an Event of Default, 
which it is obligated to do or may be required to do hereunder or in any other Loan Document 
including, without limitation, (a) to receive cash and to receive and to endorse the name of such 
Borrower on all checks, drafts, money orders, or other instruments for the payment of monies that 
are payable to such Borrower and constitute collections of the Collateral, (b) to execute in the 
name of such Borrower schedules, assignments, documents, financing statements, amendments of 
financing statements, and other papers reasonably deemed necessary or appropriate by Lender to 
perfect, preserve, or enforce Lender’s security interests in the Collateral, (c) to exercise all rights 
of such Borrower in the Collateral, (d) to make withdrawals from and to close deposit accounts 
and other accounts with any financial institution into which proceeds may have been deposited 
and to apply funds so withdrawn as provided herein, (e) to receive, open, and read mail addressed 
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to such Borrower, and (f) to prepare, adjust, execute, deliver, and receive payment under insurance 
claims and to collect and receive payment of and endorse any instrument in payment of loss or 
return premiums on any other insurance refund or return and to apply such amounts as received by 
Lender, at Lender’s sole and absolute discretion, toward repayment of the Obligations or 
replacement of the Collateral.  THE POWER OF ATTORNEY HEREIN CONFERRED IS 
GRANTED FOR VALUABLE CONSIDERATION, IS COUPLED WITH AN INTEREST, 
AND IS IRREVOCABLE SO LONG AS ANY PART OF THE OBLIGATIONS REMAINS 
OUTSTANDING  

Section 9.12 Other Parties and Other Collateral. 

No renewal or extension of or any other indulgence with respect to the Obligations or any 
part thereof, no release of any security, no release of any Person (including any maker, indorser, 
guarantor or surety) liable on the Obligations, no delay in enforcement of payment, and no delay 
or omission or lack of diligence or care in exercising any right or power with respect to the 
Obligations or any security therefor or guaranty thereof or under this Agreement or any other Loan 
Document shall in any manner impair or affect the rights of Lender under applicable law, under 
this Agreement, or under any other agreement pertaining to the Collateral.  Lender need not file 
suit or assert a claim for personal judgment against any Person for any part of the Obligations or 
seek to realize upon any other security for the Obligations, before foreclosing upon the Collateral 
for the purpose of paying the Obligations.   

Section 9.13 Governing Law. 

This Agreement and the other Loan Documents shall be governed by and construed in 
accordance with the laws of the State of Texas, without regard to conflicts of law principles.  To 
the extent that Lender has greater rights or remedies under federal law, whether as a national bank 
or otherwise, this paragraph shall not be deemed to deprive Lender of such rights and remedies as 
may be available under federal law.   

Section 9.14 Usury Savings Clause.  

It is the intention of the parties to comply with applicable usury laws.  The parties agree 
that the total amount of interest contracted for, charged, collected or received by Lender under this 
Agreement shall not exceed the Maximum Rate. To the extent, if any, that Chapter 303 of the 
Texas Finance Code (as amended from time to time, the “Texas Finance Code”) is relevant to 
Lender for purposes of determining the Maximum Rate, the parties elect to determine the 
Maximum Rate under the Texas Finance Code pursuant to the “weekly ceiling” from time to time 
in effect, as referred to and defined in § 303.001-303.016 of the Texas Finance Code; subject, 
however, to any right Lender subsequently may have under applicable law to change the method 
of determining the Maximum Rate.  Notwithstanding any contrary provisions contained herein, 
(a) the Maximum Rate shall be calculated on the basis of the actual number of days elapsed over 
a year of 365 or 366 days, as the case may be; (b) in determining whether the interest hereunder 
exceeds interest at the Maximum Rate, the total amount of interest shall be spread throughout the 
entire term of this Agreement until its payment in full; (c) if at any time the interest rate chargeable 
under this Agreement would exceed the Maximum Rate, thereby causing the interest payable under 
this Agreement to be limited to the Maximum Rate, then any subsequent reductions in the interest 
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rate(s) shall not reduce the rate of interest charged under this Agreement below the Maximum Rate 
until the total amount of interest accrued from and after the date of this Agreement equals the 
amount of interest which would have accrued if the interest rate(s) had at all times been in effect; 
(d) if Lender ever charges or receives anything of value which is deemed to be interest under 
applicable Texas law, and if the occurrence of any event, including acceleration of maturity of the 
Obligations, should cause such interest to exceed the maximum lawful amount, any amount which 
exceeds interest at the Maximum Rate shall be applied to the reduction of the unpaid principal 
balance under this Agreement or any other indebtedness owed to Lender by Borrowers, and if this 
Agreement and such other indebtedness are paid in full, any remaining excess shall be paid to 
Borrowers; and (e) Chapter 346 of the Texas Finance Code shall not be applicable to this 
Agreement or the indebtedness outstanding hereunder. 

Section 9.15 Venue. 

ANY LEGAL ACTION OR PROCEEDING WITH RESPECT TO THE LOAN DOCUMENTS AND THE 
TRANSACTIONS CONTEMPLATED HEREBY AND THEREBY SHALL BE BROUGHT IN THE COURTS OF THE 
STATE OF TEXAS LOCATED IN DALLAS COUNTY, TEXAS OR THE FEDERAL COURTS FOR THE 
NORTHERN DISTRICT OF TEXAS, DALLAS DIVISION.  EACH BORROWER IRREVOCABLY SUBMITS AND 
AGREES TO THE EXCLUSIVE JURISDICTION OF SUCH COURTS FOR THE RESOLUTION OF ALL CLAIMS, 
CONTROVERSIES, DISPUTES AND CAUSES OF ACTION ARISING OUT OF OR RELATING TO ANY OF THE 
LOAN DOCUMENTS AND EXPRESSLY WAIVES ALL OBJECTIONS IT NOW HAS OR MAY HAVE TO VENUE, 
WHETHER BASED ON INCONVENIENCE OR ANY OTHER REASON. 

Section 9.16 Waiver of Jury Trial. 

ALL PARTIES HEREBY AGREE NOT TO ELECT A TRIAL BY JURY OF ANY 
ISSUE TRIABLE OF RIGHT BY JURY AND WAIVE ANY RIGHT TO TRIAL BY JURY 
FULLY TO THE EXTENT THAT ANY SUCH RIGHT SHALL NOW OR HEREAFTER 
EXIST WITH REGARD TO THIS AGREEMENT, THE NOTE, AND/OR ANY OTHER 
LOAN DOCUMENT, OR ANY CLAIM, COUNTERCLAIM OR OTHER ACTION 
ARISING IN CONNECTION THEREWITH.  THIS WAIVER OF RIGHT TO TRIAL BY 
JURY IS GIVEN KNOWINGLY AND VOLUNTARILY BY ALL PARTIES AND IS 
INTENDED TO ENCOMPASS INDIVIDUALLY EACH INSTANCE AND EACH ISSUE 
AS TO WHICH THE RIGHT TO A TRIAL BY JURY WOULD OTHERWISE ACCRUE.  
LENDER IS HEREBY AUTHORIZED TO FILE A COPY OF THIS PARAGRAPH IN 
ANY PROCEEDING AS CONCLUSIVE EVIDENCE OF THIS WAIVER BY ALL 
PARTIES. 

Section 9.17 Successors and Assigns. 

This Agreement is binding upon and shall inure to the benefit of Borrowers and Lender 
and their legal representatives, assigns and successors.  Notwithstanding anything herein to the 
contrary, Lender may sell, assign or transfer all or any portion of its right, title or interest in the 
Loan(s) and/or the Loan Documents to any Person without the prior written consent of Borrowers. 
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Section 9.18 Notice. 

All notices pursuant to any provisions of this Agreement or of the other Loan Documents 
which require the giving of notice as a condition to creating or effectuating an obligation of any 
Borrower to Lender or a right on the part of Lender to exercise rights or remedies against any 
Borrower or any Collateral, and any notice by any Borrower to Lender to the effect that Lender 
has not fulfilled one or more of any obligation to any Borrower under this Agreement or under any 
other Loan Document, must be in writing.  Such notice shall be given in writing by (a) personal 
delivery, or (b) expedited delivery service with proof of delivery, or (c) United States Mail, postage 
prepaid, registered or certified mail, return receipt requested, sent to the intended addressee at the 
address shown below, or to such different address as the addressee shall have designated by written 
notice sent in accordance herewith, and shall be deemed to have been given and received either at 
the time of personal delivery or, in the case of delivery service, one (1) day after delivery to the 
courier providing such delivery service, in the case of mail, three (3) days after being deposited in 
the mail, or in the case of facsimile, upon receipt.  Rejection or other refusal to accept or the 
inability to deliver because of changed address of which no notice was given shall be deemed to 
be receipt of the notice, demand or request sent.  By giving at least thirty (30) days written notice 
thereof, any Borrower or Lender shall have the right from time to time and at any time during the 
term of this Agreement to change their respective addresses and each shall have the right to specify 
as its address any other address within the United States of America. 

If to Lender:  VITANOVA BRANDS, LLC 
2338 N. Loop 1604 W., Suite 350 
San Antonio, Texas 78248 
Attention: Jason Kemp 

 
with a copy to: Carrington, Coleman, Sloman & Blumenthal, LLP 
    901 Main Street, Suite 5500 
    Dallas, Texas 75201 

Attention: J. Michael Sutherland 
 

If to Borrowers:   BUFFETS, LLC 
HOMETOWN BUFFET, INC. 
OCB RESTAURANT COMPANY, LLC 
OCB PURCHASING CO. 
RYAN’S RESTAURANT GROUP, LLC 
FIRE MOUNTAIN RESTAURANTS, LLC 
TAHOE JOE’S, INC. 
FMP-OVATION PAYROLL, LLC 
ALAMO BUFFETS PAYROLL, LLC 
ALAMO OVATION, LLC 
FRESH ACQUISITIONS, LLC 
ALAMO FRESH PAYROLL, LLC 
FMP-FRESH PAYROLL, LLC  
FOOD MANAGEMENT PARTNERS, INC. 
FMP SA MANAGEMENT GROUP, LLC 
2338 N. Loop 1604 W., Suite 350 
San Antonio, Texas 78248 
Attention: Mark Shapiro 
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with a copy to:   Gray Reed & McGraw 
    1601 Elm St., Suite 4600 

Dallas, Texas 75201 
Attention:  Jason S. Brookner and Amber M. Carson 
 

Section 9.19 Enforceability.   

Any provision of this Agreement that may prove unenforceable shall not affect the validity 
of any other provision of this Agreement. 

Section 9.20 Independence of Covenants.   

All terms, conditions, covenants, or agreements in this Agreement and the other Loan 
Documents shall be given independent effect so that if a particular action or condition is not 
permitted by any of such terms, conditions, covenants, or agreements, the fact that it would be 
permitted by an exception to, or be otherwise within the limitations of, another term, condition, 
covenant, or agreement shall not avoid the occurrence of an Event of Default if such action is taken 
or such condition exists. 

Section 9.21 Gender and Number. 

Where appropriate, the use of one gender shall be construed to include the others or any of 
them; and the singular number shall be construed to include the plural, and vice versa. 

Section 9.22 Modifications. 

Any modification, amendment, or addition to any Loan Document must be in writing and 
signed by a duly authorized representative of each party thereto.  

Section 9.23 FINAL AGREEMENT AND DISCLAIMERS. 

THIS AGREEMENT AND THE OTHER LOAN DOCUMENTS REPRESENT THE 
FINAL AGREEMENT BETWEEN THE PARTIES HERETO REGARDING THE MATTERS 
DESCRIBED HEREIN AND THEREIN, AND MAY NOT BE CONTRADICTED BY 
EVIDENCE OF PRIOR, CONTEMPORANEOUS, OR SUBSEQUENT ORAL AGREEMENTS 
OF THE PARTIES. THERE ARE NO UNWRITTEN ORAL AGREEMENTS BETWEEN THE 
PARTIES.  LENDER AND EACH BORROWER HEREBY WARRANT AND 
ACKNOWLEDGE THAT EACH OF THEM HAS BEEN GIVEN A REASONABLE PERIOD 
OF TIME TO CONSIDER THIS AGREEMENT AND THE OTHER LOAN DOCUMENTS, 
THAT EACH OF THEM IS REPRESENTED BY LEGAL COUNSEL (OR HAS HAD THE 
OPPORTUNITY TO BE REPRESENTED BY LEGAL COUNSEL) IN REVIEWING AND 
NEGOTIATING THIS AGREEMENT AND THE OTHER LOAN DOCUMENTS, THAT EACH 
OF THEM IS KNOWLEDGEABLE WITH RESPECT TO THE SUBJECT MATTER HEREOF, 
THE LOAN(S), THE NOTE, AND THE OTHER LOAN DOCUMENTS, THAT THIS 
AGREEMENT AND THE OTHER LOAN DOCUMENTS WERE NEGOTIATED IN AN 
ARM’S LENGTH TRANSACTION, AND THAT EACH OF THEM HAS THOROUGHLY 
REVIEWED THIS AGREEMENT AND THE OTHER LOAN DOCUMENTS, AND AGREED 
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TO THEIR RESPECTIVE TERMS. EACH BORROWER HEREBY REPRESENTS AND 
WARRANTS THAT IN EXECUTING THIS AGREEMENT AND THE OTHER LOAN 
DOCUMENTS, IT DID NOT RELY AND HAS NOT RELIED UPON ANY 
REPRESENTATION OR STATEMENT MADE BY ANY OF LENDER OR ITS 
REPRESENTATIVES OR AGENTS WITH REGARD TO THE SUBJECT MATTER HEREOF 
OR THEREOF, OR THE EFFECT OF THIS AGREEMENT OR THE OTHER LOAN 
DOCUMENTS, INCLUDING ANY FACTS OR ISSUES WHICH MIGHT BE DEEMED 
MATERIAL TO ITS DECISION TO ENTER INTO THIS AGREEMENT AND THE OTHER 
LOAN DOCUMENTS, OTHER THAN THE STATEMENTS THAT APPEAR IN THIS 
AGREEMENT AND THE OTHER LOAN DOCUMENTS.  MOREOVER, IN EXECUTING 
THIS AGREEMENT AND THE OTHER LOAN DOCUMENTS, EACH BORROWER 
HEREBY: (I) DISCLAIMS ANY AND ALL RELIANCE WITH RESPECT TO ANY AND ALL 
DECISIONS MADE DURING NEGOTIATIONS OF THIS AGREEMENT AND THE OTHER 
LOAN DOCUMENTS, INCLUDING BUT NOT LIMITED TO, THE DECISION TO RESOLVE 
ANY FUTURE DISPUTES REGARDING THE LOAN(S) PURSUANT TO THIS 
AGREEMENT AND THE OTHER LOAN DOCUMENTS; AND (II) DISCLAIMS AND 
DISAVOWS ANY FIDUCIARY RELATIONSHIPS THAT LENDER MIGHT OWE TO ANY 
BORROWER IN NEGOTIATING AND ENTERING INTO THIS AGREEMENT AND THE 
OTHER LOAN DOCUMENTS.  EACH BORROWER HEREBY ACKNOWLEDGES AND 
AGREES THAT IT HAS RELIED ON ITS OWN JUDGMENT AND ENTERED INTO THIS 
AGREEMENT AND THE OTHER LOAN DOCUMENTS KNOWINGLY AND 
VOLUNTARILY.  

Section 9.24 Counterparts.   

This Agreement and any amendments, waivers, consents or supplements hereto or in 
connection herewith may be executed, including by transmission of facsimile or electronic mail, 
in any number of counterparts and by different parties hereto in separate counterparts, each of 
which when so executed and delivered shall be deemed an original, but all of such counterparts 
together shall constitute but one and the same instrument. 

Section 9.25 Joint and Several Liability.   

Each Borrower shall be jointly and severally responsible for all obligations, covenants, and 
agreements under this Agreement, including, but not limited to, performance of all terms and 
conditions hereunder. 

 [SIGNATURE PAGE FOLLOWS]
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EXHIBIT A 
 

Permitted Liens 
 

1. The prior Lien of Arizona Bank & Trust, including, without limitation, UCC-1 financing 
statement number 20153665683 filed in favor of Arizona Bank & Trust on August 21, 
2015, in the Office of the Secretary of State of Delaware, against Fresh Acquisitions, 
LLC.  

2. Notice of Federal Tax Lien number 21-0010607966 filed in favor of Internal Revenue 
Service on March 16, 2021, in the Office of the Secretary of State of Texas, against Alamo 
Fresh Payroll, LLC.  

3. UCC-1 financing statement number 21-0002517260 filed in favor of Sysco Central 
California, Inc. on January 20, 2021, in the Office of the Secretary of State of Texas, 
against Food Management Partners, Inc.  

4. UCC-1 financing statement number OH00211433719 filed in favor of Meta Advisors 
LLC, as Trustee for the Unsecured Creditors Trust of Buffets, LLC et al., on May 19, 
2017, in the Office of the Secretary of State of Ohio, against Fire Mountain Restaurants, 
LLC.  

5. UCC-1 financing statement number 170519-1843426 filed in favor of Meta Advisors 
LLC, as Trustee for the Unsecured Creditors Trust of Buffets, LLC et al., on May 19, 
2017, in the Office of the Secretary of State of South Carolina, against Ryan's Restaurant 
Group, LLC.  

6. UCC-1 financing statement number 951121001281 filed in favor of Meta Advisors LLC, 
as Trustee for the Unsecured Creditors Trust of Buffets, LLC et al., on May 19, 2017, in 
the Office of the Secretary of State of Minnesota, against Buffets, LLC.  

7. UCC-1 financing statement number 951121001293 filed in favor of Meta Advisors LLC, 
as Trustee for the Unsecured Creditors Trust of Buffets, LLC et al., on May 19, 2017, in 
the Office of the Secretary of State of Minnesota, against Hometown Buffet, Inc.  

8. UCC-1 financing statement number 951121001318 filed in favor of Meta Advisors LLC, 
as Trustee for the Unsecured Creditors Trust of Buffets, LLC et al., on May 19, 2017, in 
the Office of the Secretary of State of Minnesota, against OCB Restaurant Company, 
LLC.  

9. UCC-1 financing statement number 951121001306 filed in favor of Meta Advisors LLC, 
as Trustee for the Unsecured Creditors Trust of Buffets, LLC et al., on May 19, 2017, in 
the Office of the Secretary of State of Minnesota, against OCB Purchasing Co.  

10. UCC-1 financing statement number 951121001320 filed in favor of Meta Advisors LLC, 
as Trustee for the Unsecured Creditors Trust of Buffets, LLC et al., on May 19, 2017, in 
the Office of the Secretary of State of Minnesota, against Tahoe Joe's, Inc.  

11. UCC-1 financing statement number 828691500022 filed in favor of US Foods Inc. on 
June 3, 2015, in the Office of the Secretary of State of Minnesota, against OCB Purchasing 
Co.  

12. UCC-1 financing statement number 1210429600029 filed in favor of Sysco Los Angeles, 
Inc. on January 14, 2021, in the Office of the Secretary of State of Minnesota, against 
Tahoe Joe's, Inc.  
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Schedule 4.1(b) 
 

Fresh Acquisitions Collateral 
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